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297 | Askari Hasan v. Jahangira Mal... | 100 591 321 | Narain Das v. Chimman Lal .. | 102 19' 
300 | Bengal and North-Western 325 | Banka Singh v. Gokul 99 103: 
Railway v. Matru Ram aes 99 440] 328 | Sri Thakurji v. Jaikali Kunwar.. 00 | 
302 | Sukhbir Singh v. Mangeisar Rao | IOO 778 | 330 | Sarju Singh v. Bijai Bahadur 2 
310 | Ali Bahadur Beg v. Rafiullah 100 288 Singh IOI 28 
312 | Emperor v, Raman Lal sš 99 603 | 332 | Abdul Aziz Khan v. Nanhe Khan IOI 52: 
315 | Emperor v. Kishan Lal 99 1032] 334 | Lachmi Ohand v. Lachho .. | LOO 76: 
316 | King-Emperor v. Chhajju 99 1029 | 353 | Secretary of State forIndia v.| a 
319 | Madan Lal v. Janki Prasad 100 50 Muhammad Ismail Khan ICO 74! 
25 ALLAHABAD LAW JOURNAL, ror May, 1927. 
401 | Emperor v. Ishwar Dayal Pandey 99 598| 450 , Re: Union Indian Sugar Mills Co. 
402 | Madal Lal v. Lal Chand 100 703 Ltd., v. Brij Lal, Jagannath ...| IO2 751 
403 | Sahu Prahlad Prasad v. Bhagwan 466 | Muhammad Siddiq v. Shahab-ud- 
Das a | IOO -593 Din IOO 63i 
407 | Ahmadi Begam v. Abdul Aziz ... | IOO 644 | 467 | Mohammad Karamat Ali Khan y 
409 | Qoswami Gordhan Lalji Maharaj Ganeshi Lal IOI 51t 
v. Bishambar Nath To be 471 | Jadunandan Rai v. Bindeshri Rai IO! 49% 
. printed. 473 | Muhammad Askari v. Rahmat g 
410 | Kishan Lal v. Tika IOI 750 Ullah Pe bs Tobe 
411 | Ram Ratan Lal v. Abdul Wahid z Š . printed. 
Khan we | TOL 691] 479 | Bhagwan Sahai v. Nanak Chand | IOO 666 
413 | Harkesh Singh v. Hardevi . | 102 66] 482 | Ram Singh v. Man Singh 100 737 
421 | Municipal Board of Benares v. 48% | Baijnath Pande v. Babban Pande 103 232 
Shambhu Nath - | IOI 524] 485 | Badal Singh v. Debi Saran Dhar 
424 | Abdul Karim v. Emperor 100 374 Dube IOO 775 
425 | Ram Charan Sahu v. Goga 102 961 487 | Yasrab Bano v. Zahur Husain... | IGO 704 
433 | Rajdhari Lal v. Rameshar Lal IOI 247] 489 | Matbar Singh v. Abhai Nandan 
435 | Sher Singh v. Amir Kuer wA IOI 870 Prasad 102 43 
437 | Chandra Shekhar v. Amir Begam IOI 676 | 493 | Baij Nath v. Kali Charan 102 780 
441 | Abdul Ghafur v. Kamal-ud-dig.. | 102 155] 495 | Onkar Malv. Ashiq Ali ~ | ROO 499 
448 | Kishori Lal Makundi Lal v. . é 
Jeubari Mal 103 221 - 4 
8 LAW REPORTER, ALLAHABAD, For May, 1927, 
. ° Criminal. Criminal—eoncld, é 
. 
67 | Nathe Singh v. Emperor 352 78 | Jiwan Singh v. Sheodan Singh.. | 192 210 
68 | Jagan Nath Prasad v. Emperor .. 894 79 | Nanda v. King-Emperor * .. | IO2 344 


























ii INDIAN CASES. [1927 
IH Mie co” "e 
. “©. 8 LAW REPORTER, ALLAHABAD, ror May, 1927—coneld. m . 
A *Revenne—contd, : *Revenue—conceld. : 
139 | Hafizan v. Chhokko Lal 101 526] 141 Bhagirathi v. Sitaram | 98 284 
133 | Myradan v.. Raghunandan Prasad | [02 287 | 145 Gaya Din v. Lodhi * | 100189 
135 Sarju „Singh v. Bijai Bahadur. 150 | Lala Nand Kishore v. B. Ram 
Singh 101 287 Sarup 3 ow | FOZ 144 
189 Bhawani v. Chaudhri Mangali . 
“| Singh- 102 205 *Nots—Decisions of the Board of Revenue, 
143 | Adit Narain Singh v. Mahabir U. P., not printed in Ifdian Oases.—[Ed.] 
‘Prasad Singh . |! IO2 65 : 9 . 
7 ALL INDIA CRIMINAL REPORTS, ror May; 1997, . 
"886 | Alfred Laird v. Emperor 99 1033 , 436 , Raghupat Singh v. King-Emperor | 100. 535 
389 | Abdul Karim v. King-Emperor . 100 3741 438 | Nathe Singh y. King-Emperor 102 35 
390 | Mooka Pillai, Jn re 99 1035 | 439 | Jagan Nath Pr asad v. King-Em- 
391 | Tirkha v. Nanak 100 371 peror e.. | IQI 894 
394 | Emperor v. Nga Tin Gyi 99 1013 | : 440 | Bhagwan Bakhsh Singh v è 
400 | Jagannath v. King-Emperor YOO 822 Emperor BG 99 939 
401 | Ahmad Din v. Emperor ° I00 124| 443 | King-Emperor v. Sita Ram .. | IOI 668 
.495 | Janki Raiv. King-Emperor 100 707 | 445 | Valivela Venkata Sivayya, In re | IOO 375 
408 | Mehraj Din v. Emperor 100 116 | 446 | Sobha Mahton v. Emperor we 839 104 
408 | Ghulam v. Emperor “100 357} 448 | V. Ramanadham v. Emperor TOO 235 
410 | Lakshmana Goundan; In re IOO 120 | 450 | Muniyan, In re 98 488 
414 | Devayakonda Lakshminarasimham 452 | Gopal Krishna Saha v. Mati Lal 
k halter ri Bappanna «| IOO 238 Singh $9 411 
416 Abdul Majid y, Emperor . +. | IOO 113 | 454 | Ahmed v. Emperor 66 99 93 
417 | Aseruddin v. Emperor - | FOO 353 | 459 | Isu Sheikh v. Emperor 99 937 
421 | Bechu Lal Kayastha v. The 463 | King-Emperor v. Monmotha Nath 
dnjured Lady 300 377 Mitter 99 349 
426 | Krishna Lal Mitra v. Emperor «a | $00 371] 466 | Maini Missir v. Emperor wa | FOO 961 
427 | Emperor v. Kesho Ram 100 127 | 471 | Maroti v. Kasabai "98 716 
429 | Harphul v. King-Emperor 101 181 | 473 | Kuldip Singh v. Emperor | 100 831 
430 | Karuppana Pillai, In re + | IOO 359 | 474 | K.R. Uppasini, In re saa , IOO 989 
433 ` Ata Husain v. Latif Husain .. | KOI 469! 477! Umar Sobani, In re | 100 1041 
.51 I. L. R, BOMBAY SaerIrs, ror May-J UNE, 1927, 
342 | Raghunandan Nanu v. Hormasjee 416 | Pestonji Ratanji Dabu 4 Oo. v. 
Bezonjee ws | OQ 1025 The Collector of West Khandesh | IOI 582 
352 | Emperor v. Mahadewappa KOG 972; 430 | Nilkanth Balwant v. Vidya 
372 | Dinshwa Petit, In re . | O2 49 Narsinha Bharati | IOL 555 
409 | Emperor v. Malhari Isaxman .... | 100 1050 5 La í 
R 29, BOMBAY LAW REPORTER, For May, 1927. 
777 | Pathumsa Ammal v. Rajagopala 856 [| Gangi Reddi v. Tammi Reddi... | IOI 79 
- Mudaliyar » | TGQ 914 863| Ma Hnit v. Fatima Bibi IOI 4l4 
782 | Fitzholmes v. Bank of Upper 868 | Keshoram Poddar v. Nundo Lal : 
India » | LOB 22 Mullick . | IOI 38 
784 | Madat Khan v. Emperor 1OO 126 f 870 | Dhanna Mal v. Moti Sagar . | IOI 355 
786 | Kachireddi v. Sakireddi IOO 77} 877 | Sheobaran Singh v. Kulsum-un- 
791 | Radha Kishun v. Hira Lal Sah . 100 668 Nissa IOI 368 
798 | Ramsaran Mandar v. Mahabir? . 883 | Kala Chand Banerjee v. J agan- l 
NG ae fahu «| ITOO -56 nath Marwari IOI 442 
800 | Ma Mi v. Kallander Ammal +» | ICO 1{ 886 | Niamat Rai v. Din Dayal a | FOL 373 
805 | Panagang Ramarayanimgar v. 891 | Shridhar v. Ganu a | PO2 659 
Maharaje of Venkatagiri ee | ICO 861 895 | Krishnarao v. Virji .. | 102 663 
813 | Abdul Rahman v. Emperor OQ 227] 897 | Tulsi v. Omkar 102 661 
825 | Srikrishn Das v. Nathu Bam ... | FOO 1304 900 | Ratanbai v. Narayandas . | 164 792 
833 Kelyansundaram Pillai , v. : 
Karuppe Mooppanar 100 105 $ 
‘839 Vidya Shanks v. Vidya Narsinha | IOI 20 2 
844 | Sonaton Pal v. Galstuan s IOI 50 . 
848 | Lingangowda v. Basangowda .e | IOI 44 . > e 
850 Banku’ Behary Chatterji, y. Md A 
. | Narajndas Dutt * | IOI 2d . P 
l Fn Ne i 6 






































f ` 
2 : 3 4 . e 
Vol, 101) CONSOLIDATED COMPARATIVE TABLES. e iil 
tee i. a 54 I. L. R, CALCUTTA Series, ror May, 1927. . 
338 | Umed Mal v. Chand Mal 99 7491 371| Radhika Mohan Das v. Hamid Ali 190 540 
345 | Japan Cotton Trading Co. Ltd. v. 374 | Kasiswar Ray v. Satya Bhama Dase| IOP 133 
„pagia Cotton*Mills, Ltd. .. | IOS 629) 330| Ramgopal Ghose v. Dhirendra 
355 | Hamit Ali v. Madhu Sudan Das Nath Sen a | IOI 578 
Sarkar 23g 351 4 394 | Kishen Dayal Chaukidar v., : 
359 | Gopal Krishna Saha v. Matilal Darjeeling Municipality .| 103 63 
: Singh 9 411] 405 | Sarat Chandra Bose v. Bisweswar : 
363 | Jamiruddin Ahammed v, Sahera Mitra . | 103 69 
. -Khatun Bibi : 760 
‘45 CALCUTTA LAW JOURNAL, For May, 1927. 
435 ) Kalyenasundaram Pillai v. p 504 | Lingangowda Dod-Basangowda 
Karuppa Mooppanar 100 105 Patil v. Basangowda Bistan- 
441 | V. M. Abdul Rahman v. King- gowda Patil ` | IOI 44 
Emperor 100 227 | 507 Banku Behary Chatterji v. 
e 454 | Sonaton Pal v. Galstaun .. | IOI 50 Naraindas Dutt IOI 24 
458 | Srimati Sardj Bala Bose v. 512 | Tadi Bulli Gangi Reddi v. Tadi 
Jatindra Nath Bose . | 103 625 Bulli Tammi Reddi IOI 79 
462 | Jogendra Nath Maiti v. Ram 520 | Maharaja Bahadur Keshava 
Gop al Das 102 639 Prasad Singhy. The Secrotary 
469 Krisken Dayal Jalan v. The Cor- of State for India . IOI 1. 
poration of Calcutta 101 183 | 537 | Rani Sashi Mukhi Debi Chaudhu- 
474 | Debendra Nath Bagchi v. Surendra rani v. Sarat Chandra Ohakra- 
Nath Sur 102 370 verty . | 10O 713 
+ 
31 CALOUTTA WEEKLY NOTES, ror May, 1927. ° 
566 | Radha Kishun v. Hira Lal Sah... | 1009 6683] 621 ; Ma Mi v. Kallander Ammal ° ..] IGO 1 
570 | Lingangowda Dod- -Basengowda 625 | Ma Mi v. Kallander Ammal + | 100 32? 
Patil v. Basangowda Bistan- 630 | Mitchell v. McNeill & Co. 103, 120 
gowda Patil ICI 44) 634 | Satis Chandra Bandopadhya y. 
572 | Narendra Lal Das Chaudhury v. Hashem Ali Kazi 103 124 
Gopendra Lal Das Chaudhury | 1G3 651 646 | Keshoram Poddar v. Nundo Lal 
576 | Sarat Krishna Bose v. Bisweswar Mallick IOI 3 
Mitra .. | IO3 69] 649 | Sachidanand Vidya Shankar vy. 
580 | Jnanendra Chandra Ghosh v. Vidya Narsinha Bharati . | IOI 20 
Royman Sheikh wa To be 653 | J. C. Galstauny. F. E.Dinshaw.. | 102 513 
. printed. 667 | Harbhanjan Sao v. Emperor .. | LOZ 547 
583 | Government of Assam v. Kav tila 670 | Panaganti Ramarayanimgar v. 
Chutia .. | 103 553 Maharaja oi Venkatagiri ICO & 
589 | Banku Behary Chatterji v. 677 | Dhanna Mal v. Moti Sagar + | LOL 355 
Naraindas Dutt | IOI 24 | 683 | Jagodia Cotten Mills,, Lid., In the x 
` 593 | Girindra Nath Banerjee v, matter of 103 629 
Birendra Nath Pal ... | 102 647 | 686 | Surajmull Askaran ¥. Chandmull 
615 | Alice Maude Hussain v. J. GC. | Moolchand a. | 103 634 
Galstaun se 93 89] 691 | Fatiar Bap v. Emperor 103 799 
619 Sefatullah Bepari v. Sadhu Molla 102 617 | 
8 I. L. R, LAHORE Sers, ror May, 1927. 
219 ; Jio v. Rukman IGO 54, 265 , Bija v. Crown wae 99 1059 
225 | Bhagwan Singh v. Nihal Singh . 102 8361 267; Muhammad v. Crown 99 608 
230 | Mukand Singh v. Emperor To be 269 | Delhi Cleth and General Mills Co. 
printed. i Ltd. v. Commissionor of Income 
241 | Hàrchand Singh v. Gurdip Singl? 102 817 Tax . | 108. 97 
253 | Fitzhgimse v. Bank of Eiz 274 . Devi Ditta v. Babu Ram * -- | ICO $55 
India, Ltd. ‘FOG 22] 276 Ishar Das-Dharam Chand vs 
257 | Morton v. Woodfall PA 99 770 | Khannu Mal-Ghammandi Lal.. | IOO 548 
263 ! Godha v. Emperor — IOS 206 
e 
. 9 LAHORE LAW JOURNAL, ror May, 1927. ay 
213 , Ram Tikaya yv. Crown 01 596 { 223, Anant Ram v. Abdul Haq 108 479 
215 | Abbas Ali Khan v, Yusaf Ali Khan” iol 254 § 231 | Damodar Das v. Jatti* 103 470 
218 | Abdub Hamid we Muhammad Afzal IOJ 153 | 233 | Ghulam Muhammad v. Sohna Mal IOI 742 
220 | Ahmad Hussain v, Qamar-ul- : 237 | Labha Singh y Basan Single .» [104 545 
Zaman : 829 | 245 | Kirpa Ram v. ‘Bupa +} 102 679 
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E 2 \ INDIAN OASES, ot Tage 
os 9 LAHORE LAW JOURNAL, for May, 1937—coneld. i 
248 ee Ishaq v. Muh&mmad 257 | Thakar Singh v. Ganga Singh 103 623 
usa: «| JO} 172 | 280 | Karm Ali v. Emperor . | IOB 79g 
252 | Ram Day. Hardyal | 103 485 | 262 | NihalSingh v. Crown aioe To be 
254 | Sundar Singh v. Khushi Ram 102 42 $ printed. 
50 I..L. R, MADRAS Surrss, ror May, 1927. 
335 | Commissioner of Income-tas, 380 | Pedda Jeeyangarlavaru v. 
Madras v. Ganga Raju — ..]| IOO 291 Krishnamacharlu a | [OO 157 
340 | Vellaiyappa Chetty v. Natrajan... | TOO 655% 396 Venkatarama Aiyare v. Buran 
357 | Kuppusamy Ayyangar v. Bava- Sheriff es 99 536 
swami Rao 101 399] 403 | Kannan v. Avvulla Haji - „| 99 677 
372 South Indian Industrials, Ltd. v. 412 | Vittal Ran v. Hanumantha Rao ... | FOO 484 
Narasimha Rao «. | FOO 6801 417 | Satyanarayana Brahmam  v./ è 
Maganti Seethayya 100 776 
52 MADRAS LAW JOURNAL, ror May, 1927. 
658 | Sheobaran Singh v. Kulsum-un- 703 | Kandasami Aiyar, Inre >» 102 488: 
nissa IOI 368 {| 706 | Krishna Mahanty v. Gangadhara . 
663 | Dhanna Mal v. Lala Moti Sagar... EOI 355 Padhi .. | 103 120 
670 | Pethaperumal Chettiar v. Chidam- 707 | Subba Ohukli, In re 100 1053 
. baram Chettiar. . | 102 396] 709 Venkatachalam Chetti v. Parama- 
674 | Paddayya v. Krishnamurthy .. | FOS 331 sivam Pillai 104 405 
682 | Srinivasa Aiyangar v. The Official 711 | Semba Parayan v. Maral 102 885 
Assignee, Madras 103 377] 715 | Radha Kishun v. Hira Lal Sah |. | IOO 668 
687 | Na@ayana Aiyangar v. Vellachami 720 | Krishn Das v. Nathu Ram ». | FOO 130 
. __ Ambalam 103 318{ 729 | Niamat Rai v. Din Dayal -TOI 373 
693 | Haji Shakowr ‘Gani Sait v. Messrs. 731 | Kala Chand Banerisey, Jagannath 
Binny & Co. Madras Ltd. -» | 103 323 Marwari wt JOI 442 
. 38 MADRAS LAW TIMES, ror May, 1927. 
Privy Council. Madras High Court—concld. 
90 | Banku Behary Chatterji v. Narain- 342 | Venku Reddi v, Venku Reddi 100 1018 
das Dutt IOI 24į 345 | Santhana Krishna Naidu v. 
95 | Keshoram Poddar v. Nundo Lal Chellappa Iyer 101 390 
Mullick < +» | IOI 38] 348| Secretary of State for India v. 
97 | Radha Kishun v. Hira Lal Sah 100 668 Muthukumara Pillai ICI 98 
351 | Sri Rajah Satrucherla Sivaskanda 
Madras High Court. Raju v. Rajah of Jeypore 103 245 
: 357 | Sonachalam Pillai v. Kumaravelu 
330 | Sinni Ammal ` MA , Palaniappa Chettiar 102 710 
Chettiar 102 118| 358 | Ayyaperumal Nadar v. Muthu- ; 
332 | Srinivasulu Ohetty. Y. Guravayya 0I 655 swami Pillai I02 700 
333 | Nukala Subbayya v. Naragam 359 ) Narasimha Chettiar v. Balakrishna 
Kristeyya -- | ICO 1007 Ohetty IOI 651 
334 | Chairman, Municipal Council, 361 gengodai Vennan, In re Se To be 
Masulipatam v. Venkata Laksh-. - printed. 
manna «| ICO 645] 362) Aiyya Mudali Velalan v. Souri- |. 
336 | Razack, Inre aa | 102 218 muthu Odayan 103 851 
338 | Raja Rao v. Ramaswami 102 347 | 364 | Pethaperumal Chettiar v. Chidam- 
341 | Public Prosecutor v. Said Ali Kutti | baram Chettiar 102 396 
mi. Songs 102 211 
. 25 LAW WEEKLY, ror May 1927. 
751 | Nand “Rani Kunwar v. Indar 784 | Koduru Venku Reddi v. Magunta 
Kunwar 100 485]. Venku Reddi .. | TOQ 1018 
765 | Enaytulla Sahib v. J. N. Roy & Co, 104 120] 789 | Lingangowda v. Basangowda_ ... dol 44 
766 |The Public Prosecutor v. Ran- 791 | Vidya Shankar v. Vidya Narasinha | IOI 20 
ganayakulu : IOI 667| 797 | Obla Subbier v. Bana wang 
710 ? Subbaraidy v. Venkata Sreenivasa Konar 103 90 
Gharyulu I00 90] 802 | Samba Parayan v. Maral FOZ 885 
773 | Goli Paddayyey. Chaliki Krishna 806 | Narasimha Swami Dharmakarta 
_murthy e ° 103 331 e v. Venkatalingam ` 103 302 
782, ae Chettiar v. Rodisal... 102 664] 813 Ofcial Assignee of Bombay y. 
meee 6 : Sundarachari et] 102 702 
4 a a e ' 
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(1927) MADRAS WEEKLY NOTES, ror May. 








. i a b b i . 
7 a aa a ag ee aa ana 


The Publio Prosecutor v. Saidali 411 | Govinda Chetty v. Rangammal.. To be 
Kutti & Sons 102 211 printed. 
Kodali Narayana v. Kalluri Sudar- Venkatar: sities. Ayyar v. Ranga, an 
sanam +, s To be swami Chetti FOI 728 
j printed. 480 | Konakulla Rama Rao v. Nallari 
Maruthamuthu "Kudumben v. Pitchayya 104 415 
Emperor .| IOI 495 | 423 | Kamisetti Raja Rao v. Rama- 
Keshava Prasad Singh v. The swamy, 102 347 
Secretary of State for India IOI 1 | 426 | Gopalakrishnayya v. Vi enkata- 
Panchanadam Pillai v. Parvati rathnam . | 103 618 
amma - ; Tobe 429 | Venkatanarasayya v. Official 
printed. Receiver, Godavari we) 104 177 
“40 NAGPUR LAW JOURNAL, For May-June, 1927. 
90 Deoram Gujar v. Biju Gujar 101 822, 129 | Kamoda Singh v. Khemkaran .,.! 103 186 
Govind Jageshwar v. Kashirao ...| IO2 195 | 135 Jagad lah. Chandra Ray v. King- 
Harihar Rao v. Salubai 103 268 smperor 103 208 
Madhorao Narayanrao Ghatate v. Norr.—Revenue Cases not printed in 
Deepchand: .. | IO2 588 Indian Oases.—[ld.] 


23 NAGPUR LAW ay ror May, 1927. 








B Balaji Sao v. Anand Prasad . { 103 131 Pandu Kunbi v. Kautikabai .. ; IG3 178 
a Haji Baboo v. Purshottam | 102 24 | * Sadashio Rao v. Umaji i | 103 220 
173 | Bhagwan Appa v. Shivappa IOI 770 
2 L L. R, LUCKNOW Series, ror May, 1997, R 
258 Dhanpat Rae v. Allahabad Bank 269 | Fatima Khanam v. Raza Ali Khan] 99 219 
© +| Ltd, Lucknow 98 783 | 274 | Jadunath Singh v. Ram Sahei 98 677 
259 | Gauri Shankar v. Kunwar Jang 279 | Sanwaley Prasad v. Sheo Sarup... | 98 770 
Bahadur 97 8961 288 | Pirthipal Singh v. Rameshwar . 99 154 
261 | Damodar Das v. Hamidul Rahman | 98 74| 299| Hukumchand Kasliwal v. The bs 
264 | Daulat v. King-Emperor 99 238 Pioneer Mills Co. Ltd. ‘99 48 
1 LUCKNOW CASES, ror May, 1927, 
“ 1) Dargahi Lal v. Rafiquonisa 102 62, 30, Ram Bharose Misr v. aaa alae 
6 | Brij Mohan Lal v. Bitana 102 354 Pande 102 174 
10 | Pateshwari Partab Narain Singh 34 | Ram Hit Singh v, Dunia Singh .. 102 326 
v. Muhammad Mumtaz Ali Khan | 102 307 38 | Mata Din v. Mithana | 102 22 
19 | Magboolan v. Habib Ullah . | 162 470] 41 | Sheoraja v. Lal Bahadur «| IOI 867 
24 | Rameshwar Prasad Misra v. The] ._ 44 | Thakur Prasad v. J. Thomkison 
Industrial and Prudential Assur- Missionary „| 102 26 
. ance Oo. Ltd., Bombay 102 467 47 | Abdul Hamid y. Emperor 103 200 
27 | Gajadhar Singh’ v Barmha Dati i 
‘Singh 102 268 
4 OUDH WEEKLY NOTES, ror May, 1927. 
482 | Tadi Bulli Gangi Reddi v. Tadi 506 | Paran Singh v. Kunjan Lal  ..} JO] 830 
Bulli Tammi Reddi IOI 79] 508| Bhagwan Bakhsh Singh v. Jafar 
491 | Sathappa Ohetty v. 5. N. Sub- Ali vo | LOI 880 
rahmanyan Ohetty «| IO 17] 510 | Jang Bahadur v. Jagat Narain ...| 102 94 
494 | Jai Narain v. Mahabir Prasad ...| 102 281 {| 515 Raghunath Prasad Singh v. 
498 | Ram Lalv. Kunwar Rachpal Singh | 102 275 Deputy @ommissioner of Partab- 
502 | Fateh Mohammad Khan vy. Ram garh wa | 102 889 
Dayal Singh et IOZ 160 ` i 
e 6 I. L. R, PATNA SERIES, ror May, 1927. PT is 
£54 | Jugal Kishore Marwari vj - <. 277 | Raja Bisewambhar Nath Sahi v. 
e| Homeshwar Singh 102 614 Mahesh Sahi | [03 39 
354 | Ganga Bishun Ram Gajadhar 280 | Baldeo Thathwari Konhorai v. bs 
Ram veJagmohan Ram 102 616 Lachman Lal Pathak ai 99 ,869 
256 | Ram,Gopal Marwari v. Bengal & 282 | F. A. Savi v, Sabitri Thakurain... To be 
North-Western Railway Co. .. | {G2 607 . printed. 
259 | Abadi Begum va Kaniz Zainab ... 99 669] 296 | Chaudhry» Cifrsaran Das v. 
274 | Bishundeo Sahu v. Mahadeo b Akhouri Parmpshwari Ohatan... | 104 580 
Prasad Sehu ; 162 895] 305 | Basgit Singh v. Empero 104 626 





wi - : INDIAN CASES. f [1927 
i 8 PATNA LAW TIMES, ror May, 1927, 
e ~—— ee, n 
307 | Panaganti Ramarayanimgar v. 358 | East Indian Railway Co., Ltd. LA eaii” 
Maharaj ja of Venkatagiri i sa | IOQ 86 Kedarnath Seth "100 889 
314 leDasrath Singh v. Damri Singh ... | IO3 49514 359 Mahadeo Ashram Prasad v, Com- 
| 316 * Bankay Behary Singh v. Parmesh- missioner of Income Tax 100 897 
6 war Singh 98 816! 366 Pr dak dak Tewari v., Mani 
319 | Farman Khan v. King-Emperor... 93 394 Sonar ` . 100 913 
327 | T. V. Kalyansundaram Pillai v.. 370 Mirza “Zulfakar Beg v. King =D 
Karuppa Mooppanar ICO 105 Emperor 103 607 
331 | Debi Lal Sahu v. Gosain Koleshar 373 | Badri Narayan v. .East Indian | 
Gir a To be Railway Co. 9S 1003 
printed. 376 | Kuldip Singh v. King-I’mperor... ICO 831 
332 | Chanderchoor Deo yv. Banwari 377 | Fitzholmes v. The Bank of Upper 
P x Lall ate 98 788 India, Limited 100 22 
335 | Bhubaneshwar Kuer v. King- 379 | Somar Singh v. Deonandan : 
= Emperor - | IGO 967 Prasad Singh 102 8IL 
| 843 | Abdul Gaffar v. F. B. Downing .. Q8 893! 385| Ganesh Dass Bisheshwar Lal v.’ 
355 | Sadhu Saran Rai v. Lala Barham- Fast Indian Railway Go. | FOZ 403 
. deo Lall .» | EOS 592i 393° Gaffar Buksh Khan v. King- 7 za 
356 | Baldeo Thathwari Konhorai v. | Emperor TOL 187 
Lachman Lal Phatak 99 869 5 te 
51L L.R. RANGOON SERIES, ror May, 1927. k 
* 274| L. M. Ismail v, King-Emperor ...; 103 845] 291; King-Emperor v. Wun Na wai [03 557 
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442 | Ismail v. Emperor IOI 4741 478 pShadi Khan v. Gul Begam "| KOI 606 
443 | Harekrighpa Mabtab v I 101 475f 479 | Asrafali Saiyal v. Nasu Sarkar .... | YOX 607 
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PRIVY COUNCIL. 
APPEAL From THE Patna Hicu Court, 
February 25, 1927. 

« Present:—Lord Phillimore, Lord Sinha, 

Lord Blanesburgh and Sir Lancelot 
Sanderson, Kr. 
Maharaja Bahadur KESHAVA PRASAD 
SINGH—PL.aINnTIFF—APPELLANT 


$ VETSUS ` 
‘Toe SECRETARY or STATE ror INDIA 

IN COUNOIL—DEFENDANT—RESPONDENT. 

Alluvion and diluvion—Re-formation of land in 
situ—Rights of original owner—Re-formation on op- 
posite side of river, effect of—Bengal Alluvion and 
Diluvion Regulation (XI of 1825), s. 4 (1)—Gained by 
increment’. ; 

Land washed away and afterwards re-formed on the 
original site is not land ‘gained by increment’ within 
the meaning of s. 4 of Bengal Alluvion and Diluvion 
Regulation of 1825 but remains the property of the 
original owner. [p. 4, col. 2; AJ) : f 

This prineiple is applicable -to cases where land 
is washed away from one side of.the river and is 
re-formed on the other side, provided the re-formation 
is on the old ascertained site. [p. 5, col. 2; B.] 

Lopez v. Muddun Mohun Thakoor (1), Imam Bandi 
v. Hurgovind Ghose (2), Romanath Thakoor v. Chun- 
dernarain Chowdhry (3), Nogender Chunder Ghose 
v. Mahomed Esoff (4), Hursuhai Singh v. Syud 
Lootf Ali Khan (5), Rani Sarat Sundari Debya v. 
Soorjya Kant Acharjya (6), Radha Proshad Singh v. 
Ram Coomar Singh (7) and Jaggot Singh v. Brij Nath 
Kunwar (8), followed. 


Appeal from a decree and judgment of 
the Patna High Court (Sir Dawson Miller, 
C. J., and Foster, J.,) in Appeal from Ori- 
ginal Decree No. 6l of 1919, dated the Ist 
June, 1923, and reported as 74 Ind. Cas. €81, 
reversing a decision of the District Judge, 
Shahabad, dated the 19th December, 1918. 


* Méssrs. DeGruyther K.C. and E.B. Raikes, 
for the Appellant. 

Messrs. Dunne K. C. and E. B. Roy, for 
the Respondent. -s 


- JUDGMENT. Bo 
Sir Lancelot Sanderson.—This 
is an appeal by the Maharaja of Dum- 


$ . 


raon, who was the defendant in the suit 
against a decree ofa Division Bench of the 
High Court of Judicature at Patna, dated 
the Ist June, 1923. 

The suit was brought by the Secretary of 
State for India im Council to obtain a 


declaration of the plaintiff's title to certain e 


lands called the Mahalof Turk Ballia, to 
recover possession of the said lands from 
the Maharaja, and for mesne profits. e 


The suit was tried by the learned District . ° 


Judge of Shahabad, who mace a decree in 
favour of the plaintiff dated the 19th 
December, 1918. The High Court, by the 
above-mentioned decree of Ist June, 1923, 
dismissed the Maharaja's appeal with costs. 

The river Ganges separates the Shahabad 
District in Bihar from the United Provinees 
of Agra and Oudh. The Ballia District is 
to the north of the Gangesand the Shahabad 
District is to the south of the river. 

The Mahal Turk Ballia, which consists 
of a single mouzah of that name, was settled. 
with proprietors, other than the appellant, 
in the year 1790 asa separate estate, and in 
1793 or 1795 was permanently settled and 
assessed torevenue at Rs. 251. It had a 
nominal area of 275 bighas, and at that 
time was situated to the north of the river 
Ganges. 

Between 1871 and 1884, the land of this 
village was washed away by the Ganges, 
which was gradually moving northwards, 
untilin 1884 the whole of the village had 
disappeared. f 
- As the land of this estate became sub- 
merged inthe river, proportionate remissicn 
of revenue was allowed, until ab last the 
proprietors were paying a norhinal sum “of 
Rs 2per annum in order to preserve their 
right to the tstate in the event.of its 
re-appearing. In 1884, however, they were 
informed by.the authorities that thiapsy’- 
ment was no longer necessary to keep alive 


3 Š . 
their rfghte, and the Board of Revenue in 
the United Provinces directed that the 
payment of revenue should be suspended 
and‘ written off from year to year in the 
révenue account. Thisewas accordingly 
done in the revenue accounts of the collecto- 
rate. h 

‘es the river altered its position to the 
northward, accretions took place on the 
opposite bank in the Shahabad District, 
and in 190% correspondence took place 
between the respective Collectors, from 
which it appeared that Turk Ballia had re- 
formed on the south sideof the river. 

Accordingly, by two notices issued in 
the Gazettes of the respective Provinces, 
dated the 25th and 26th May, 1910, it was 
formally notified that the permanently 
settled estateof Turk Ballia had ceased to 
form part of the Ballia Districtin the Unit- 
ed Provinces, and tht it formed part of 
the Shababad District in Bengal (which at 
that time included Bihar) in reepect of its 
civil, criminal and revenue jurisdiction. 

Tt i& not clear-when the Mahal of Turk 
Ballia began, to appear as dry land on the 
south: side of the river. It would, in the 
natural course of things, be dificult to 
ascertain this with any -accuracy; the 
learned Judges ofthe High Court stated 
that there could be little doubt that for 
some years after it emerged, as the river 
subsided after the floods, it would be again 
covered during the rainy season, and that 
it might reasonably be inferred that for 
some time after its emergence it would be 
sandy wasteunfit for cultivation. 

“ The learned Judge who tried the suit 
held on the evidence that it did not become 
cultivable before 1909, and the learned 
Judges of the High Oourt agreed with 
that finding. The above-mentioned date is 
material to the question whether the Maha- 
raja had acquired a title by adverse 
possession as against the recorded pro- 
prietors when the suit was instituted, viz, 
on the 8th December, 1916. 
` This questior may be disposed of at once; 
the High Court held that no title was 
acquired by the appellant by adverse 
possession up to the date when the 
suit was brought, thus affirming the 
finding of the trial Court. The learned 
Counsel who appeared for the appellant on 
this appeal stated during, the argument 
that he -aceepted the two findings in this 
espect, and did not dispute them, Their 
Lordships seeno reason for differing from 
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the above mentioned findings ag to adverse 
possession, . 

The village of Turk Ballia having been 
placed onthe rent-roll of the Collector of 
Shahabad, as appears from para. 7 of the. 
appellant's case, notices were given to the 
original proprietors tb pay the arrears of 
revenue alleged to be due in respect of the 
said estate. 

It further appearsthat no revenue from 
this estate was paid up to the end of 
the financial year “1910-1911 and on the 
4th May, 1911, when the revenue was in 
arrears for one year, notification for the 
sale of the Mahal of Turk Ballia for arrears 
of revenue was issued under the provisions 
of Act XL of 1859. The Turk Ballia estate 
was put up for auction, and in the absence 
of bidders it was duly purchased by the 
Collector on behalf of the Government. 5 

The Collector of Shahabad then began 
relaying the boundaries of Turk Balia 
under the Survey Act, on the basis of the 
maps of the Revenue Survey and the Didra 
Survey. rt 

The defendant Maharaja, who was in pos- 
sion of the lands in suit, objected to the 
demarcation, and claimed the land as an 
accretion to his own estate. He refused to 
give up possession, with the result that 
this suit was instituted, as already stated, on 
the 8th December, 1916, by the Secretary of 
State for India in Council. 

The Maharaja's estates in the locality lie 
mainly on the south side of the river, As 
the new land formed on the sonthern side of 
the river, the Maharaja had treated it as a 
portion of his property. 

As the learned Judge, who tried the suit, 
pointed out, if this land was an accretion to 
the property of the Maharaja, it would 
ordinarily have been liable to assessment 
of land revenue under Act IX of 1847. But 
the Maharaja claimed special privileges in 
respect of alluvial accretions. 

The bulk of the estates which form the 
Maharaja's zemindary were permanently 
settled at the Decenaial Settlement of 17839- 
90, which was confirmed by Refulation I of 
1793, This included the estate of ‘Dhakaich 
Mahal," and in connection with his estate: 
there was’ a condition agreed to that the 
Maharaja's predecessor shofld not claim 
abatement of revenue for losses by diluvion 
and he should not be liable tọ additional. 
assessment on account of alluvial accretions, 

To*the north of the Dhakaich Mahal, 
between, this estate and the Ganges, werg 
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certain villages, not included in the Settle- 
mené of 1790, which were either waste or 
uncultivable-,or partly or wholly submerg- 
ed, These villages were settled with the 
Maharaja in 1800, and form part of the 
“Jauhi Mahal,” and include the villages of 
Jagdispur and Parsanpa. 

It was as alluvial accretions to these two 
villages that the Maharaja entered into 
possession of the lands in suit, as parts of it 
became fit for cultivation. 

It was argued on behalf of the appellant 
before their Lordships that if the appellant 
acquired a good title to the lands in suit 
by reason of their gradual accession to his 
other lands, it would be necessary for the 
authorities to assess the accreted land under 
Act IX of 1817 before revenue could be 
levied in respect thereof, that as this was not 
done, the Maharaja could not be said to be 
in default of payment of revenue, and that 
consequently the sale was without jurisdic- 
tion and was invalid. 

The learned Counsel argued, therefore, 
that he need not rely on the Settlements of 
1790 and 1800, inasmuch as his case was 
that the Maharaja was the proprietor of the 
accreted land, and that he had not been 
assessed in respect thereof. 

Their Lordships agree with this part of 
the learned Counsel's argument, and are of 
opinion that if it could be shown that the 
Maharaja had become the proprietor of the 
lands in suit by reason of their gradual 
accession to his other lands, a fresh assess- 
ment of such accreted lands under Act IX 
of 1847 would be necessary before the 
Maharaja could be called upon to pay 
revenue in respect of such accreted lands. 

The learned Judges of the High Oourt 
seem to have thought that the appeal main- 
ly depended upon the construction of the 
terms of the Settlements of 1790 and 1800, 
Their Lordships are unable to accept that 
view for the reasons already stated. 

The learned Judges of the High Court 
came to a further conclusion, as follows:— 

“Having already determined that the 


Settlement of 1800 does not include the. 


lands now in suit, and assuming that the 
lands never reverted to the Crown by aban- 
donment, it becomes unnecessary to consider 
whether the. appellant has acquired any 
proprietary interest in the lands or not” 

Their Lordship are not able to agret with 
this conclusion, T 

The main point argued before their 
Lordships on behalf of the appellant was 


s 
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that the Maharaja had obtained a good title ° 
to the lands in suit by reason of their 
gradual accession to his estate tothe south 
of the Ganges By reason of the recess of the 
river to the northward, and their Lordships 
agree that this isthe principal question in 
the case. 3 . 

It raises an important issue which goes 
to the root of the case, and, in their Lord- 
ships’ opinion, a decision in respect thereof 
is essential to the disposal of the appeal. 


The argument of the learned Counsel on 
behalf of the appellant in respect of the 
last-mentioned submission—viz., that the 
Maharaja had obtained a good title to the 
lands in suit by reason of their gradual 
accession to his estate on the south side of 
the river—-was based upon the provisions of 
Regulation XI of 1825, s.4, cl, (I), The 
clause is as follows:— > 

iV.—First. When land may be gained 
by gradual accession, whether from the 
recess of a river or of the sea, it shall be con- , 
sidered an increment to the tenure of the 
person to whose land or estate it igthus an- 
nexed, whether such land or estate be held 
immediately from Government by a zemin- 
dar or other superior landholder, or as a 
subordinate tenure by any description of 
under-tenant whatever: Provided that the 
increment of land thus obtained shall not 
entitle the person in possession of the 
estate or tenure to which the land may 
be annexed to a right of property or per- 
manent interest therein beyond that pos- 
sessed by him in the estate or tenure ‘to 
which the land may be annexed, and shall 
not in any case be understood to exempt 
the holder of it from the payment to 
Government of any assessment for the 
public revenue to which it may be liable 
under the provisions of Regulation II, 1819, 
or of any other Regulation in force. Nor, 
if annexed to a subordinate tenure, held 
under a superior landholder, shall the 
under-tenant, whether ae khvodkasht ryct, 
holding a mouroosee istimrareg tenure at 
a fixed rate of rent per bigha, or any other 
description of under-tenant liable by his 
engagements, or by established usayé, to 
an increase of rent for the land annexed 


. to his tenure by alluvion, be considered 


exempt from the, payment of any increase 
of rent to which he may be justly liable.” 

- It was urged on behalf of the appellant 
that the above mentioned clause was applics 
able to the facts of this case, è 
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» Before considering this question it is 


necessary to mention certain findings of 
fact of the learned District Judge who 
tried the suit:— . 

1, The learned Judge found that the 
Mahal Turk Ballia, which originally lay 
on the north side of the river, was washed 
away to a depth of 80 or 100 yardsina 
year; that the erosion was slow and gradual 
in a limited sense, in that it operated by 
degrees upon the face of the bank;. that 
it could not be called?imperceptible. 

2, The learned Judge found that the 
process of alluvion by which the land in 
suit was formed on the south side of 
the river was slow, gradual and imper- 
ceptible. 

3. He held that it was hardly open to 
question that the land in suit stands on 
the sité formerly occupied by the Mouza 
‘Turk Ballia; that is to say, though Turk 

' Ballia formerly lay, on the north of the 

Ganges and the land in suit lies on the 
. south of the river, this land lies in the 
same geographical position, in the same 
latitude and longitude as that which was 
originally occupied by Turk Ballia, 

These findings were adopted by the learn- 
ed Judges of the High Court, and in the 
argument before their Lordships they were 
< not contested. 

It was argued on behalf of the plaintiff 
(respondent) that, inasmuch as the lands 
in suit had been identified as the Mahal 
Turk Balia, and inasmuch as this was a 
case of “reformation in situ,” the first 
clause of s. 4 of Regulation XI of 1825 did 
not apply, but that, the fifth clause was 
applicable and that by general principles 
of equity and justice it should not be held 
that the Maharajah was. the proprietor of 

` the lands in suit. 

The terms of the first clause of s. 4, 
taken literally and by themselves, may be 
said to be sufficiently wide and general to 
include the facts of this case, but the 
clause has been” the subject of judicial 
decisions, some of them by the Judicial 
‘Committee, whichappear totheir Lordships 
to place a limitation upon the application 
of the first clause. 

A large humber of cases were referred 
to -during the course of the argument, and 
these have been fully considered ; their 
Lordships, however, do not think it neces- 
sary to refer to all the cases, and they are 
of opinion that it will be sufficient to men- 
fion the following:— pe Sa 
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[A] In Lopez v, Muddun Mohun Thakoor 
(1) it appeared that land forming partefa 
mouza on the banks of the -Gaiiges, by 
reason of continual encroachments of that 
river became submerged, the surface soil 
being wholly washed away. After reces- 
sion and re-encroachment by the river, 


“the waters: ultimately subsided and left 


the land re-formed on its original site. 
It was held by the:Judicial Committee, 
applying the principles’of English Law and 
following Imam Bandi v. Hurgovind Ghose 
(2) that the land washed away and after- 
wards re-formed on the old ascertained 
site was not land gained by increment 
within the meaning of s.4 of the Bengal 
Regulation XI of 1825. Their Lordships’ 
judgment in that case in the first place 


stated the rule of English Law, and it was. 


noted that it is not a principle peculiar 
to any system of Municipal Law, but that 
itis a principle founded in universal law 
and justice. It was then mentioned that 
the principle of Jaw so far as relates to 
accretions had to some extent been made 
partfof the positive written Law of India. [A] 
Their Lordships then referred .to Regu- 
lation XI of 1825, s. 4, cl. (1), and proceeded 
as follows:— i 
“Itis tobe observed, however, that the 
clause refers simply to cases of gain, of 
acquisition by means of gradual accession. 
There are no words: which imply the con- 
fiseation or destruction of any private 
person’s property whatever. If a Regula- 
tion is to be construed as taking away 
anybody’s property, that intention to take 
away ought to be expressed in very plain 
words, orf be made out by very plain 
and necessary implication................ “Tt 
would certainly seem that something 
more than mere reference to the acquisi- 
tion of land by increment, by alluvion, 


.or by what other term may be used, would 


be required in order to enable the owner 
of one property ‘to take property. which 
had been legally vested in another. -In 
truth, when the whole words dre looked 


„at, not merely of that clause, but of the 


whole Regulation, it is quite obvious that 
what the then Legislative authority was 
dealing with, was the gain: which an in- 
dividual ,proprietor might make in this 


(1) 18 M. L A. 467; 14 W. R.W. O. 11? 5 B. L. R. 
mel? Syth. P. O. J. 336; 2 Sar. P.. O. J. 594; 20 E. 


(2) 4M. Le. 403; 7 W. R.P. O. 67; 1 Suth, P, O, 
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way from that which was part of the 
public territory, the public domain not 
usable.in the ordinary sense, that is to 
say, the sea belonging to the State, a 
public river belonging to the State: this 
was a gift to an individual whose estate 
lay upon the river or lay uvon the sea, 
a gift to him of that which, by accretion, 
became valuable and usable out of that 
which was in a atate of nature neither valu- 
able nor usable.” 

That decision was given in the year 
1870, but the principle had been stated 
in 1862 by Sir B. Peacock in Ramanath 
Thakoor v, Chundernarain ‘Chowdhry (3). 
_ The head-note in the last-mentioned case 
is as follows:— 

‘Lands washed away and afterwards 
reformed upon the old site, which can 
be clearly recognised, are not lands, ‘gained’ 
within the meaning of s. 4, Regulation XI 
of- 1825; they do not become the property 
of the adjoining owner, but remain the pro- 
perty of the original owner.” 

_ Sir Barnes Peacock, in giving judgment, 
is renorted to have said:— 

_ “We are of opinion that the word ‘gained’ 
in s.4 of Regulation XI of 1825 does not 
extend to cases of land washed away and 
afterwards re-formed upon the old site, 
which can be clearly recognised. In sucha 


case, we think the land formed by accretion: 


on the old recognised site remains the pro- 
perty of the owner of the original site.......... 
The principle is that, where the accre- 
tion can be clearly recognised as having 
been re-formed on that which formerly 
belonged to a known proprietor, it shall 
remain the property of the original owner.” 

The decision in Ramanath Thakoor: v, 
Chundernarain Chowdhry (3) was approved 
hy their Lordships of the Judicial Com- 
De in Lopez v. Muddun Mohun Thakoor 

It was conceded by learned Counsel for 
the appellant that the decision in Lopez 
v. Muddun Mohun Thakoor (1) was correct, 
having regard to the facts of that case; 
and it w&s not denied that if. in the present 
case, after the Mahal Turk Ballia had been 
wholly, submerged, the river had receded 
to the south and the land had re-formed 
oa the astertained original site of Turk 
Ballia, and if such site lay to the north of 
the river, the land so ¥e-formed would be- 
long to the original proprietors. ° 


(3) Marsh 136; W. R. F. B, 45; 1 Ind. Jur. (o. s.) 44. 
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{Bilt was argued, however,’ that this 


principle did not apply when the question | 


arose between two riparian owners, who 
owned property on either side of the river, 
and when thedand was washed away from 
one side of the river and re-formed on 
the other side, even though it was re- 
formed on the old ascertained site. e 

Their Lordships are unable to see why 
the principle should apply in the one case 
and should not apply in the other. [B] 

There is no doubtin this case that the 
land re-formed on the old ascertained site 
of Turk Ballia. If the river had receded 
to the south, and had left the land re- 
formed on the site of Turk Ballia on the 
north side of the river, it would undoubt- 
edly have. belonged to the original pro- 
prietors; but as theriver receded towards 
the north and left the land re-formed or 
the old ascert&ined site of Turk Ballia 
on the south side of the river, it was 
argued that the proprietors had lost their 
property, and that it belonged to the ap- 
pellant Maharaja by reason of gradual 
accession. eo 

Their Lordships are fot prepared t 
accept that argument, and are of opinion 
that the principle laid down in the two 
above-mentioned cases applies to the facts 


‘of the present case, 


Their Lordships are confirmed in this 
opinion by several-later decisions to which 
it is desirable to draw attention. 

In Nogender Chunder Ghose v. Mahomed 
Esoff (4) their Lordships of the Privy 
Council in 1872 again had to consider 
Regulation XI of 1825, ‘They discussed-the 
different sections of the Regulation, and 
stated that— : 

“Two observations arise on this Statute: 

“(1) There is nothing to show that the 
first rule contemplates land other than 
that which commonly falls within the de- 
finition of ‘alluvion,’ viz.,land gained by 
gradual and imperceptible accretion the 
incrementum latens of the civil law. , 


“(2) No express provision is made for the 
case of land which has been® lost to.the 
original proprietor by the encroachment 
of the sea or a river, and which, ,after 
diluviation, re-appears on the recession of 
the sea or river. But, on.the other. hand, 
there is nothing to take away or destroy ° 
the right of the original proprietor in 


. . ¢ 
(4) 10 B. L. R. 406; 18 W.R, 118; 3 Sar, P.O, J, 
151 (P, C.), > 
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such a ease: which must, therefore, be 
a detesmined by ‘the general principles of 
equity or justice’ under the 5th Rule. That 
the right of the proprietor in the case last 
put exists and is recognised by law in India, 
is established by at least two cases decided 
at this Board.” 
os was further stated by their Lordships 
that— 4 
- “It is not easy to see upon what prin- 
ciple atitle to alluvion by gradual accre- 
tion should prevail against the original 
ownership established by identification of 
site, unless it be that, where the accretion 
is so gradual as to be latent and imper- 
ceptible during its progress, the law, on 
grounds of convenience, presumes incon- 
trovertibly that no other ownership can 
be shown to exist, and so bars enquiry.” 

The case of. Hursuhai Singh v. Syud 
Lootf Ali Khan (5) is onthe same lines, 
gnd was decided in 1874. 

It is important both on account of the 
facts of the. case and on account of the 
decision thereon. The suit was brought by 
the appellants, the proprietors of the Mouza 
Muteor, in Tirhéct, against the respond- 
ents, the proprietors of Mouza Ramnuggur, 
to recover the possession of a large quantity 
of land which had been submerged by 
the river Ganges. It appears that the 
river flowed between the estates of the 
plaintiffs and the defendants, and in its 
course between the two estates there were 
from time to time various changes. There 
were two or three defined channels, which 
at times the river overflowed and formed 
a pool or lake. 2 

The land which wag the subject of the 
suit was submerged, and when it first be- 
came free from water and re-appeared, in 
the view which their Lordships took of 
the facts, it adhered to and adjoined the 
estate of Ramnuggar, and “prima facie 
the accretion was to that estate.” But upon 
enquiry made by the Judge of Patna, who 
went tg the spot, heard evidence and took 
great pains to survey the district, he came 
to the conclysion:that the submerged land, 
although it had re-formed close to Mouza 
Ramnuggur, was, in point of fact, land 
which ebelonged to Mouza Muteor, and 
that there were means by which he could 
eidentify, and did identify, the land as 
having been before its deluviation part of 
that mouza | , 
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Two points should be noted about this 
case; (1) The river ran between the estates 
of the plaintiffs and the defendant? (2) 
when the land became free from water 
and re-appeared, it adhered to and adjoin- 
ed the estate of Ramnuggur (i.e. the 
defendants’ estate), and, to use the words 
of their Lordships, “prima facie tHe acere- 
tion was to that estate.” 

Their Lordships, however, held, on the 
authority of Lopez v, Muddun Mohun Thak- 
koor (1) that where lahd which has been 
submerged re-forms and can be identified 
as having formed part of a particular 
estate, the ownerof that estate is éntitled 
to it. 

Their Lordships accordingly allowed the 
appeal and. restored the decree originally 
made by the Judge of Patna, which was 
to the effect that the plaintiffs (appellants) 
were entitled to the lands. 

In Rani Sarat Sundari Debya v. Soorjya 
Kant Acharjya (6) (decided in 1876) the 
head-note is as follows:— 

“Where land re-forms by alluvion on a 
site capable of identification, the right 
ofthe owner of the original site to the 
chur is indisputable.” ` 

This case, which is another decision of 
the Judicia! Committee, is material because 
the plaintiff sought to establish his title 
on the ground that the land had, in con- 
sequence of the recession of the river 
Jamona and by gradual accretion, become 
part of the village of Juggatpoora, which 
formed part of his zemindary. 

The plaintiff failed in his suit because 
it was found that the land claimed by him 
was a re-formation upon land which be- 
longed to the defendants, and it was 
pointed out that even if the defendants 
had been plaintifis and could make out 
that the land claimed was a re-formation 
upon land which had belonged to them, 
they would be entitled to recover it from a 
party in possession. 

In Radha Proshad Singh v. Ram Coomar 
Singh (7) (decided by the Judicial Commit- 
tee in 1877) the doctrine in Lopez's case 
(1) was accepted, but it was held that it 
did not apply to lands in which after 
their re-formation an indefeasible title 
had been acquired by long adverse posses- 
sion or otherwise. The judgment is im- 


(6) 25 W. R. 242. e ee 

(7) 3 0. 796: 1 O. L. R. 259; 3 Sar. P. O. J. 776; 3 
Suth. P. O. J. 486; 2 Ind. Jur, 147;1 Ind. Dec: (N. s.) 
1091 (P.O) o 
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portant, because at page 800* their Lord- 
ships are reported to have said:— 

“Ths. doctrine in Lopez's casz (1) was 
doubtless in favour of the defendants in both 
suits; andifthey had inno way lost their 
rights, would giva, them a title to the land 
re-formed, upon sites identified by the 
thakbust proceadings of 1864 as within 
the boundaries of their original mouzahs, 
which would prima facie override a title 
founded on the principle of the acquisition 
of that land by the proprietor of the nor- 
thern bank of the Ganges by means of 
gradual accretion. Their Lordships con- 
ceive, however, that the doctrine in Lopez's 
case (1) cannot be taken to apply to land 
in which, by long adverse possession or 
otherwise, another party has acquired an 
indefsasible title.” 

In Jaggot Singh v. Brij Nath Kunwar 
(8) (decided in 1900) it was held by their 
Lordships of the Judicial Committee that 
land submerged by the wanderings of a 
river from its course and afterwards re- 
emerging in a form capable of being identi- 
fied, does not cease to belong to its original 
owner. The adjoining proprietor cannot 
make title to it either under sub-s. 1 
or sub-s. 5 of Regulation XI of 1825, s. 4, 
or on any known principle. 

ae Robertson, in giving judgment, 
said:— 

“Itis perfectly plain that neither the 
spacific provision of the first sub-section nor 
the general principle of equity and justice 
lend the slightest support to the pretension 
ofthe appellant, which is to land that 
would ba gained not from, the river but 
from a neighbour.” 

Taeir Lordships are of opinion, in view 
ofthe principles adopted in the above- 
mentioned decisions, and in view of the 
above-mentioned findings of fact, especially 
the finding that the lands in suit, which 
appeared on the south side of the river, 
occupied the site whereon Turk Ballia 
stood before it was submerged, that the 
lands did not become part of the Maharaja's 
estate, and that the Maharaja did not obtain 
title thereto under the provisions ofs. 4, 
el, 61), of Regulation XI of 1825, but that 
the title to thg land remained in the original 
proprietors of Turk Ballia. Subject to the 
question of custom, which is deals with 
hereafter, they arefurther of opinion, that 

(8) 271. A.81; 27 O. 763; 4 O. W. N. 555; 3 Gar. P. 
0. J. 699; 14 Ind. Dec. (x. 8.) 502 (P. G.) 
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it would not be in accordance with gengral 
principles of equity and justice to- hold 
that the lands belonged to the Maharaja. 

Their Lordships, therefore, ate of opinion 
that the learned District Judge's conclu- 
sion on this part of the case was correct. 

Much reliance was placed by the learned 
Counsel appearing on behalf of the appel- 
lant upon the case of Rughoobur Dyal 
Sahoo v. Kishen Pertab Sahee (9). 

Their Lordships are of opinion that the 
question, which is directlyin issue in the 
present case, was not raised in the above- 
cited case. 

In the cited case the two principles, upon 
which the determination of the Board of 
Revenue was based, were the existence of 
an alleged usage, and the inference that by 
reason of that usage the antecedent interest 
of the plaintiffs and their predecessors in 
the land was only of a limited, temporary, » 
and conditional character. Their Lordships 
ofthe Judicial Committee held that the 
trial of the cause had been unfertunate 


inasmuch asit failed to determine the, * 


substantial questions (see page 216*); hence 

the remand and the further trial which was 

directed. ; 
When the case came before the Judicial 


Committee the second time, on appeal from ` 


the High Court, it appeared that the High 
Court had based their decision on a finding 
that the settlements made with the plaintiffs 
were temporary settlements, and were 
made on the basis that the river Gundnck 
was the boundary line not only of the two 
Zillahs Sarun and Tirhoot, but of the 
estates appertaining tô these districts: that 
the land in dispute was settled with the 
plaintiffs on temporary leases, and that 
those settlements were ofa limited and 
temporary character, and that, such being 
the case, the finding was fatal to the 
plaintiffs’ suit. It was assumed that the 
accretion belonged to the plaintiffs by 
virtue of the first clause of s. 4 of Regula- 
tion XI of 1825, and it hardly could°have 
been otherwise because the contention of the 
defendants was that the title of the land 


‘depended upon the course of the river. 


Their Lordships then proceeded to diæct 
their attention to the question whether the 
settlements with the plaintifis were of a 
temporary character. Their Lordships held 
that the interèst of the plaintifis was not 
(9) 61. A.211;5C.‘L. R. 418; 4 Sar.. P, O.J. 65; 
Bald. 297. _ Ea thet an aapa Soe! s = 
~*Page of 6 LA—(Ed] paisa 
ka . 
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. channel of the river Gunduck. 
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temporary. but permanent, though the as- 
Bessments were merely temporary, and that 


the real question was whether there was: 


a clear and established usage that the river 
should be the constant botindary between 
the zemindaries on either side. Their con- 
clusion was that the plaintiffs were during 


twenty years in occupation of the land,’ 


when at the expiration of the Settlement 
of 1847, in consequence of a sudden turn 
of the ‘river Gunduck, it was on the 
southern side of the river, capable of being 
identified; that it still belonged to the 
plaintiffs unless there was a clear and 
definite usage that the River Gunduck was 
the boundary not only between the two 
districts but also betweenthe zemindaries 
on either side. It was held that such a 
custom or usage was not found ever to 
have existed. Their Lordships accordingly 


_ reversed the decree of the High Oourt and 


declared that the plaintiffs were entitled 
to the land in dispute. Itis not clear that 
the defendants were relying on the 1790 
Settlement as giving them any present 
‘right, but rather as a historical event, for 
the purpose of showing that they were 
right in their contention that the boundary 
between the two estates was ihe main 
In fact, 
it appears that in order to get rid of the 
plaintiffs’ contention that they had a good 
title by reason of the Settlements of 1837 and 
4847 the defendants argued that the pro- 
prietary right inthe soil might have all 
along remained in the Government, and 
that the settlements with the plaintiffs were 
merely temporary. Their Lordships do not 
find in the last-cited .case anything conflict- 
ing with the principlesupon which the afore- 
mentioned decisions of the Judicial Co:n- 
mittee were based. 


It was next argued on behalf of the 
Maharaja that he had title to the lands 
in suit by reason of an alleged immemorial 
custom in the locality in question, by 
which land adhering by gradual alluvion 
toa riparjan village becomes a part of 
the estate to which it accretes. 


As the learned District Judge pointed 


_out,*the evidence called for the defendant 


was directed .to show that there was a 
custom by which accretions to the Shahabad 
side vested in the Shahabad gemindar, viz., 
the Maharaja: a 

.The firstthing to be hoted is that the 
custom which the Maharaja by his witnesses 


enstfava PRASAD SINGH V, SECRETARY OF STATE FOR INDIA, 


FOLL 0. 1997) 


attempted to prove was not the custom 
pleaded. 

The pleading alleged that according to 
immemorial custom and usage prevailing 
inthe locality, the deep stream of the 
Gangesis the boundary of the riparian 
estates and consequently’ all accretions to 
an estate by that local custom &s well as 
by thelaw governing accretions become a 
part and parcel of the estate to which acere- 
tions have formed. | 

It would be sufficient for their Lordships 
toleave the matter there, but as their 
Lordships have come to a clear conclusion 
on the merits of this question, they consider 
that it is desirable to state it. 

The learned District Judge found that 
no custom as alleged had been proved to. 
exist. The learned Judges of the High 
Court on appeal stated that they would be 
prepared to accept the findings of fact 
arrived at by the, learned Judge, but 
having already determined that the settle- 
ment of 1800 didnot include the lands in 
suit, and assuming that the lands never 
reverted to the Orown, it became unneces- 
sary to consider whether the appellant 
acquired any proprietary interest in the 
lands or not. 

It might be argued that this was a con- 
current finding of fact, but however that 
may be, their Lordships are of opinion that 
the learned District Judge's finding in this 
respect was correct, and that the custom 
alleged was not proved. 

It should be noted that up toa com- 
paratively recent time the Maharaja had 
been upholding the opposite contention, 
viz., that there was no such custom as that 
which was alleged by him in this case. 

It should be stated that having regard to 


’ the facts stated inthe earlier part of the 


judgment, in their Lordships’ opinion 
there is no ground for holding that the 
proprietors of the Turk Ballia estate 
abandoned their estate and interest there- 
in. 

There remains another point with which 
their Lordships think it necessary to deal. - 


. It was argued on behalf of the appellant 


Maharaja that even assuming he, failed toe 
obtain a title tothe lands in suit, either 
under the Regulation XI of T825, s. 4, or by 
reason pf the alleged custom, the sale of 
the lands in suit was invalid, and the 
plaintiff obtained no fitle thereby; con- 
sequently, it was argued that as the de- 
fendant was admittedly in possession of the 
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lands, and if, asthe defendant alleged, the 


< plaintiff obtained no title by the sale, the. 


suit should have been dismissed, 

To view of their Lordships’ decision on 
the above-mentioned points, the defendant, 
though ‘in possession of the lands, was 
merely a trespasser.” The question remains 
whether the sale was good and valid as 


against the original proprietors of Turk. 


Ballia, so asto give the plaintif a title on 
which he could base his suitfor possession 
of the lands. 
“was revenue due atthe date of 
that such revenue was not paid, although, 
as stated in the appellant's case, notices had 


besn givan to the original proprietors to. 


pay ths revenue alleged to be due; and their 
Lordsiips are satisfied that the Collector had 
jurisdiction to sell, and that the allegations 
as to irregularities in the sale were not 
substantiated. 

Further, no suit was instituted within a 


year of the sale, and the provisions of s. 33 - 


of Act XLof 1859, might have to be con- 
sidered. - 

For these reasons their Lordships are of 
opinion that the sale was notinvalid, and 
that the plaintiff did obtain a good title as 
the purchaser at the sale—and that he was 
com detent to obtain a decree for possession 
agiiost the defendant, who had no title 
to the lands, 

Though not agreeing, as already stated, 
with some of the grounds of the High 
Courts judgment, tneir Lordships are of 
opinion that the decrees of the learned 
District Judge was corract, and that the 
Maharaja's appeal to the High Court was 
rightly dismissed. 

Cfasy will, therefore, humbly advise 
His Majesty that this appeal should be 
dismissed, and that the appellant should 
pay the costs of the appaal. 

ANA Appeal dismissed. 

Solicitors for tha Appellant: —Məs3r3. 
Watkins and Hunter. 

Solicitors for tha Respon denta: —In lia 
Office. 


There i3 no doubt that there. 
the sale,. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 318 or 1926, * 

with Crvit Rore No. 85 1 (M) or 1926. 

January 7, 1927. 
Present;—Mr. Justice Mukerji 
and Mr. Justice Graham. 
SOURENDRA NATH MITRA AND 
ANOTHER— DEFEND ANTS—APPELLANTS 
versus 
Srimati TARUBALA DASI—Puatntrer— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
XXXVIII, r. 6, O. XLIII, r. 1 (q)—Order for attach- 
ment before judgment unless security is furnished, 
legality of—Order, whether appealable —Mere involved 
condition, whether ground for attachment before judg- 
ment—Attempt to secure debts incurred, effect of. 

An order contemplated by r.6 of O. XXXVIII, 
Civil Procedure Code, is one that can be passed only 
in the eventof the defendant's failure to show 
cause why he should not furnish security or on his 
failure to furnish the security required. |p. 10, col 2; A.) 

But an order for attaching before judgment certain 
immoveable property .unless security is furnished, 
though irregular, is appealable. Mp. 11, cols 1&2: B.] 

The finding that a defendant is running into debts 
is wholly inadequate to form the basis of an order 
under O. XXXVIII, vr. 6, Civil Procedute Code, 
{p. 11, col. 2; C.] A 

An attempt to secure debts already incurred hy 
executing a mortgage in respect of them does not 
necessarily indicate an intention to obstruct or delay 
the execution of a decree that has not been passed. ip, 
12, col. 2; D.) | j 

Appeal against an order of the Sub- 
ordinate Juigə, Səcond Court, Hooghly, 

dated the 28th of July, 1926. 

Messrs. H. D. Bose, Ajit Ghose and Babu 
Sukumar Dey, for the Appellants. 

Messrs. B. L. Mitter (Advocate-General) 
C. C. Biswas Babus Hemendra Chandra Sen, 
Surendra Nath Bose (Sr.) and Satyendra 
Chandra Sen, for the Respondent. 


JUDGMENT.) 

Mukerji, J.—Miscellaneons Appeal 
No. 318 of (326 has ben preferred from 
an order passed by the Subordinate Judge, 
Second Court, Hooghly on the 23th July, 
1926, and Rule No. 851 (MM) has been issued 
by this Court in connection with the said 
appeal. The petition upon which thee said 
Rule has been issued only prayed for stay 
of execution of the aforesaid order pending 


_ the hearing of the appeal, but the Rule 


purports to call in quesiion the validity 
of the order and directs a stay ôf its 
execution, pending the disposal of the 
Rule, on certain terms as to furnishing of 
security. Evidertly the Rule is miscon- 
ceived, or at any rate, its éerms are in- 
apposite, but the matter is of no impert- 
ance now as, in point of fact, the execution 


° 
. 
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of the order was stayed on the requisite 
security being furnished, and the appeal 
and the Rule are both pending and have 
come up for hearing together. 

The facts which led up to these proceed- 
ings are these: The plaintiff-respondent 
Tarubala Dasi instituted a suit for recovery 
of Rs 15,000 together with Rs. 1,000 more 
as damages against the two appellants 
Surendra Nath Mitra and Khoka Lal Mitra 
and one Parul Sundari Dasi in the Court 
of the Subordinate Judge, Hooghly, on the 
23rd March, 1926. On the 30th June, 1926, 
she applied for attachment of certain im- 
moveable properties of the appellants men- 
tioned in the schedule to the application. 
The Subordinate Judge on the same day 
ordered the appellants to furnish security 
to the extent of the amount claimed in 
-the suit or to show cayse why the same 


e should not be furnished on or before the 


17th July, 1926, and also passed an interim 
order for conditional attachment in respect 
of the said properties. The matter eventu- 


* ally came on for hearing on the 28th July, 


1926 when ow hearing both the parties 
the Subordinate Judge passed the order 
which is complained of in this appeal. 
The Subordinate Judge appears to have 
been of opinion that the exigencies of the 
case derhanded an order for security and 
on failure to furnish the same an order for 
attachment before judgment, and as the 
appellant's attorney suggested that if there 
was to be any attachment at all a certain 
property, which for the sake of brevity 
be called the Kalachera property, might be 
attached, the learned Judge discharged 
the order by which -the properties named 
by the plaintiff in the schedule to her 
‘application had beenattached on the 30th 
June, 1926, as stated above, and passed an 
order, the operative portion of which ran 
in these words: “The mehal mentioned 
above, namely, Kalachera shall be attached 
until further orders unless the defendants 
shall “furnish security, 7. e., Sourendra Nath 
Mitra shall furnish security to the extent 
of Rs. 10,100 and Khoka Lal Mitra to the 
extent of Rs. 5,000 within a week from to- 
day. The plaintiff shall take necessary steps 
for attachment of the mehal in the mean- 
while.” ' 

Before dealing with the appellants’ con- 
tention in the appeal itis necessary to refer 
to a preliminary ebjectien that has been 
taken as to its competency. The objec- 
tion is two-feld: Jt is contended in the 
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first placa that the order in question is not 
one made either underr.2 orr. dor r. 6 
of O. XXXVIII which are the anly drders 
in thatOrder from which appeals lie under 
O. XLIII, x.l. cl. (g) of the Code. It is 
also contended that the appellants have 
already furnished security to the extent of 
Rs. 16,000 in pursuance of the” direction 
which was laid down as the condition pre- 
cedent to the interim stay that was ordered 
by the Rule, As regards the first branch 
of this preliminary objection I may say at 


once that it has a good deal of substancein . 


it. It is not pretended that O. XXXVIII. rr. 2 
and 3 have any application here. [A] The 
only rule that we need considerisr.6. A 
plain reading of this ruleshows that the 
order contemplated therein is one that can. 
be passed only in the event of the defend- 
ant's failure to show cause why he should 
not furnish security oron his failure to 
furnish the security required. [A] No such 
thing had happened on the 28th July, 
1926, on which date the order in question 
was passed. The proper crder to pass on 
that date would have been one calling for 
security, and fixing a time for furnishing 
the same, and on the failure of the defend- 
ant to comply with thatorder, a further 
order of the Court would have been neces- 
sary for attachment of any property before 
judgment. I am unable to agree in the 
view which the appellants have contended 


for, namely, that having regard to the terms. 


of the order, as they are, no further order 


of the Court would be necessary in the pre- . 


sent case in order to issue writ of attach- 
ment. The form of the writis to be found 
in specimen form No. 7 of Appendix T to 
the Code. It shows that the writ is to 
issue on proof of failure on the part of the 
defendant to furnish the security. This 
failure then has to be proved before the writ 
can issue, and if that be the position, as I 
find it is,then, in my opinion, it is only 
the Court that can determine whether 
there has been failure or not. It was urged 
on behalf of the appellants that on the 
strength of the order such as was passed 


. in the present case the ministerial officers 


of the Oourt, on finding that ng secunity 
was furnished, could, onthe expiry of the 
seven days, proceed to draw up a writ; and, 
therefgre, the ordershould be treated as 
one contemplated by r. 6, But qould they ? 
It is*true that in the present case no secur- 
ity wab furnished, but to test the correct- 
ness of the proposition we may think of 


y 
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other cases e, g, cases in which an exten- 
‘sion of time is asked for by the defend- 
ant, or*some security is furnished which 
may not be sufficient, or, again, security is 
furnished but the sufficiency of it may have 
to be determined. In all such cases the 
Court will have to determine, and that 
judicially, ds to whether there has been 
failure or not. -A further order by the 
Court, therefore, would be necessary before 
the ministerial part of the work, namely, 
the drawing up of thewritmay be taken 
in hand. Iam, therefore, of opinion that 
‘the order that was passed on the 28th 
July, 1926, is not the final and operative 
order of attachment that is contemplated 
by r. 6. On the other hand, I am not so sure 
that the learned Subordinate Judge did 
not intend that it was to be regarded as 
such an order, The grounds which weigh 
with mein entertaining this suspicion are 
the following :—In the first place we have 
been credibly informed that a writ of 
attachment was in fact drawn up on the 
basis of this order, and it was cancelled only 
at the request of the appellant's attorney. 
Nextly, it appears that there is no direc- 
tion given in the order to the effect that 
the records should be put up before the 
learned Judge on any subsequent date for 
‘another order being passed. Then again 
we have the fact that, as a matter of fact, 
nofurther orders were passed on the expiry 
of the period mentioned in the order. 


Added to these is the fact that it is not: 


altogether uncommon for Courts to pass 
one order in anticipation asit were, com- 
pining together what reallyshould be two 
separate and successive orders, namely, 
one for security and theother for attach- 
ment. An order on verysimilar lines ap- 
pears to have been passed in the case 
which came up on appeal before the Ap- 
pollate Bench dealing with appeals from 
the Original Side of this Court, vide, Haji 
Mohammudin & Co. v. The Eastern Japan 
Trading Co. (1). By thus conbining two 
orders in one, the procedure is sometimes 
shortened but only for the time being, as 
this shortening leads, more often than not, 
te endless camplications. B] If on a ques- 
tion which relates to the competency of an 
appeal on a ground such as this a reason- 
able doubt’arises, the benefit of that doubt 
should goto the appellant. lam accord- 
ingly of opinion that this branch of the 


(1) 79 Ind, Gas. 242; 50 ©, 215; A. I R. 1923 Gal. 639, 


preliminary objection should be overruled, 
[B] I take this view the more readily-be- 
cause if we dismiss the appeal as being 
premature the onlyresult would be that 
a further order will be passed by the Sub- 
ordinate Judge and the appellants will have 
to undergo the trouble and expense af a 
fresh appeal to this Courtand that appeal 
it may also be mentioned, will have to be 
dealt with on the very materials that are 
now before us. In a case in which the 
Court, and not the appellants, is to blame 
for what has happened, that would hardly 
be the right course to adopt. As regards 
the other branch of the preliminary objec- 
tion the position appears to be this: ‘The 
appellants have furnished security to the 
extent of Rs. 16,000 in order to avail of 
the interim order of stay provided for in 
the Rule issued by, this Court. They do 
not mean to allow that security to con- 
tinue for the purpose of the order from 
which this appealhas arisen, and accord- 
ingly it cannot be said thatthe order for 
security as made by the Subordinate J udge 
has been complied with. There 4s, therefore 
ie os in this obj ekan. ' 

o turn now to the merits. [C] T 2 
ings of the Subordinate J ae sees which 
the order is based are, to quote his own 
words, these: ‘“Therefure, the defendants 
have got vast properties no doubt. As they 


- have.run and are running into debts (this 


is apparent from the affidavits filed on 
either side), and without prejudicing the 
merits of the case I am of opinion that 
some sort of restriction shall be imposed - 
upon some of the defendants’ properties,” 
‘That these findings are wholly inadequate 
to form the basis of an order under 
O. XX XVIII, r. 6, cannot possibly be, and in- 
deed has not been controverted. [C] Rule 5 
lays down that the Court has to be satisfied 
that the defendant has acted as mentioned 
in cl. (a) or cl. (b) of that rule with intent 
to obstruct or delay the execution of 
decree that may be passed, against him 
There is no question of cl. (b) in this cage. 
and what we have to see is whether cl (a) i 
has been satisfied and the requisite intent 
made out. We have then to examine the 
materials on the record, and this I-propose 
to do now. 5 

The relevant facts disclosed in the aff- 
davit that was ¢iled in support of the 
plaintifi’s application uponewhich the order 
has been passed are that there are several 
claims against the appellants in respect of 
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which suits are pending, a claim of the 
plaintiff herself to the extent of Rs. 50,000, 
another by one Siris Kumar Ghose for 
Rs, 40,000, that the Receivers appointed in 
connection with the paftition suit, that is, 
pending between the parties have borrowed 
on mortgage a sum of Rs. 40,000 and a 
sutn of Rs. 10,000 on promissory note, that 
one of the Calcutta properties has been 
attached for Rs. 50,000 that the defendants 
have refused to consolidate the debts due 
by the estate, meaning thereby to join 
with the plaintiff in acknowledging the 
debts now standing against her alone as 
the debts due by the estate, that they 
have borrowed Rs. 1,10,000 on promissory 
notes on which interestto the amount of 
Rs. 40,000 has accumulated and they are 
about to execute’ a mortgage in respect of 
this total amount of Rs. 1,50,000 and of a 
further loan of Rs. 2,50,000. In the affidavits 
that were filed on behalfofthe appellants 
before the learned Judge an explanation 
was given as to why Rs, 2,50,000 was 
required and in the petition upon which 
the Rule was issued by this Court verified 
by the appellants there is a statement that 
` the proposal forthe loan of Rs. 2,50,000 has 
fallen through.[D] The net result of all these 
then is that there are the aforesaid claims 


on theappellant’s estate, an attachment in | 


respect of Rs. 50,000 on one of the Calcutta 
properties, and tHat 
about to mortgage their properties for 
Rs. 1,50,000 which it is said, is due to one 
of the creditors, These facts taken toge- 
ther and in view of the value of the appel- 
` lants’ properties,. in my opinion, fall far 
short of establishing that the defendants 
are about to dispose of their properties 
with intent to obstruct or delay the execu- 
tion of any decree that the plaintiff may 
obtain. An attempt to secure debts already 
incurred by executing a mortgage in respect 
of them does not necessarily indicate an 
intention to obstruct or delay the execu- 
tion of a decree which has not yet been 
passed and such a mortgage will not, in 
.a case where the value of the properties ‘far 
, exceeds the amount of said debts as well 
as the claim in the suit, necessarily ob- 
struct or delay the execution, for the plaint- 
iff will be able to put up the properties to 
sale subject to the mortgage that may be 
executed and realize her decretal dues. [D] 
I am. ascordjngly gf opinion that the 
order. passed by the Subordinate Judge 
cannot be. supported, . The apres there. 
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fore,. succeeds and the order of the Subordi+ 
nate Judge is set aside. 

As regards costsI am not disposed to 
make any order in favour of the appellants 
in these proceedings either in this Court 
or in the Court below as, in my opinion, 
having regard to the relation between them 
and the plaintiff a more reasonable attitude 
for them to take up would have been to 
offer the security and thus allay any. appre- 
hension which she may entertain as regards 
difficulties in reaping thefruits of the decree 
that she is expecting in ber favour. Each 
partly will, therefore, bear his or her. own 
costs in these proceedings. 

Graham, J.—I agree. 

A. N. A, Appeal allowed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPRal No, 24 or 1926, 
December 8, 1926. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. J ustice 
Srinivasa Iyengar. 

Tas OFFICIAL ASSIGNEE or 
MADRAS— APPELLANT 
versus é 
O. R. M. O. R. 6. FIRM— RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), s." 
116—Adjudication order based on acts of bankruptcy, 
whether conclusive as to nature of acts against parties 
affected—“Duly made,” meaning of. 

The expression “duly made” ins. 116 of the Pre. 
sidency Towns Insolvency Act contemplates merely 
that the acts of bankruptcy on which an order of ad- 
judication is founded should be regarded as acts of 
bankruptcy but does not further give such findings 
the legal consequences of a decision against parties 
who have not had any opportunity of being heard in 
the matter. Itis only in their character as acts of 
bankruptcy that the adjudication is said to be founded 
on them andif the Official Assignee should in such 
cases also desire to obtain a decision against third 
parties, he should adopt the ordinary procedure in- 
dicated in the Act for the purpose. [b. 15, col. 1; A.] 

Appeal. from the judgment of Mr. 
Justice Beasley, dated the 17th Decem- 
ber, 1945, and passed in tHe exercise of 
the Insolvency Jurisdiction of the High 
Oourt in Application No. 197.of 1925, in 
I. P. No. 816 of 1923. 

Mr. S. Doraiswamy®* Iyer, for the Appel- 
lant. 

Mr, Y. Krishnan, for the Respondent, 
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JUDGMENT.—The Official Assignee 
of Madras who is the appellant in this 
case took outa garnishee application in the 
matter of the Insolvency of M. E. V. S. M. 
Doraiswami Chetty & Oo. against the re- 
spondent firm for an, order declaring that 
a sum of Rs. 10,000 which belonged to the 
insolvents and came into the hands of the 
respondent firm, was a payment made by 
the ingolvents when they were in} insolvent 
circumstances and that the same was a frau- 
dulent preference and asking for conse- 
quent reliefs. 
Mr, Justice Beasley by whom the appli- 
cation was heard dismissed it with costs 
holding that what wasproved by the Official 
Assignee at the hearing of the application 
eculd not possibly be held to constitute 
any pdyment by the insolvents by way 
of undue or fraudulent preference. The 
learned Judge also incidentally refused 
the application of the Official Assignee 
for amendment of the application or even 
the withdrawal of the application with 
liberty to make a fresh application, In 
brief, the conclusion arrived at by the 
learned Judge was that the facts proved, 
established, if anything, only a conversion 
by the respondents of monies belonging to 
the insolvent and that as there was no 
voluntary payment by the insolvents, no 
question could possibly arise of any frau- 
dulent preference. It may, to. begin with, 
‘be observed that, however summary such 
proceedings in insolvency may be, and we 
might indeed say, because the proceedings 
are summary, it is incumbent on the Off- 
` cial Assignee making such applications to 
set out the exact ground or cause of action 
properly and definitely so as to give suff- 
cient notice thereof to the other side. 
However much the vagueness of pleading 
by or on behalf of the lay public may be 
, regarded as excusable, no similar reasons 
are available in the case of a law officer 
of the Crown like the Official Assignee. 

Mr. S. Doraiswami Iyer, the learned 

Counsel for the appellant attempted to 
argue thatthe case really set up by the 
Official Assignee in the report on which 
‘the &pplication was based was one of con- 
version, if notin the main, at least in the 
alternative. It is impossible to accede to 
such. an argument. Apart altogethérefrom 
the terms of the notice of motion, the, re- 
port of the Official Assignee leaves no 
doubt whatever that the case set up and 
sought fo be made out by him Was one 
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exclusively of fraudulent preference. The 
report speaks of a member of the insolyen 
firm endorsing the hundies to the respond- 
ent firm ostensibly for collection and con- 
cludes by saying that the insolvents were 
great friends of the respondents; that the 
payment of the amount by the insolvepts 
to the respondents was made at a time 
while the insolvents were heavily involved 
in debt and were unable to pay their debts 
in full, and that the payment was, there- 
fore, a fraudulent preference and void 
against him. It has not been argued be- 
fore us that, if the case set up by the Offi- 
cial Assignee should be regarded as one 
of fraudulent preference, the decision by 
the learned Judge was anything but right. 
The learned Counsel for the appellant did 
not argue that in the circumstances the 
learned Judge's order refusing any amend- 
ment or withdrawal of the petition es- 
pecially at the stage when the case of both 
sides had been closed andalso argued could 
be: regarded as wrong, : 

There was, however, a new point cn 
which the case for the appellant was in the 
last resort strenuously pressed by his 
learned Counsel. The point was new, not 
only as not having been taken in the first 
Court before the learned Judge or even 
indicated in the grounds of appeal to this 
Court, but new also in the sense of its 
being entirely novel. We, however, allow- 
ed the point to be raised and argued hav- 
ing regard specially to its importance and 
the far reaching consequences of the core 
rect view turning out to be as contended. 
for on behalf of the Offdial Assignee. 

The contention may be. briefly set out as 
follows:—For an order of adjudication in 
insolvency some ground or grounds ofin- 
solvency have to be made out and the 
order is based on such ground or grounds 
and the Official Assignee’s title is by 
Statute made to relate back to the date of 
the first of the acts of insolvency on which 
the order is founded. ‘The adjudication 
ofa person as a bankrupt affects his status 
and has been recognised to be a judgment 
inrem. As the adjudication itselfis based 
on a decision with regard to the particular 
act or acts of insolvency it folbows that 
the adjudication comprises also the commis- 
sion of the particylar act or acts of bank- 
ruptcy and is binding on all the world in- 
cluding persons who are‘not parties to the 
order in the same manner and to the same 
extent asa judgment in rem. The order 
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of adjudication, therefore, is as regards 
the. particular act or acts of bankruptcy on 
which itis founded, an adjudication with 
regard to the commission thereof and is 
valid and binding on ail the persons until 
set aside by any party interested. 

The argument in this case was that the 
adjudication of the insolvent was based on 
the insolvent having committed an act of 
_ fraudulent preference with regard to the 
sum of Rs.10,000 received by the garnishee, 
and that as the garnishee has not had 
the order of adjudication set aside he is 
not entitled to be heard to argue that his 
receipt of the sum of Rs. 10,000 was not by 
way of fraudulent preference. 

In the first place it must be observed 
that the act ofa particular person when 
adjudged to bean act of bankruptcy has 
reference mainly tosuch act regarded as 
a ground for adjudication. As a person 
may hold several characters, so an act may 
also have several characters and when some 
act of the bankruptis adjudged to be an 
act of bankruptcy itis in its character as a 
ground for adjudication and it does not 
necessarily follow that the adjudication ex- 
tends to and comprises all the legal con- 
sequences in all the various aspects of the 
act. If such had been intended, the Insol- 
vency Act would undoubtedly have pro- 
vided for it. 

It may further be’ observed that if such 
eonsequences had been contemplated by 
the Act the sections which deal with the 
avoidance of voluntary transfers and frau- 
dulent preferences and similar matters 
“would have excluded from the necessity of 
such avoidance, by excepting the transfers, 
preferences, etc., which have already been 
made the ground of adjudication. 

The result of the contention put for- 
ward by Mr. S. Doraiswami Iyer would, in 
all cases where the adjudication is found 
on alleged fraudulent transfers and pre- 
ferences, be to adjudicate about such trans- 
fer#and preferences finally and conclusive- 
ly without even an opportunity to the par- 
ties thersby affected to be heard in the 
matter. No doubt, if it is clear from the 
Statute that such a result was intended, the 
mere fact that the provision is unreason- 
able or unjust could not possibly affect 
the question. But we are not satisfied that 
there is any such clear’ indication in the 
Act. Om the other hand s, 116 deals with 
the conclusiveness of the order or adjudi- 
gation apd is in the following termsi—(1) 
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a copy of the Official Gazette containing, 
apy notice inserted in pursuance,of this 
Act shall be evidence of the~facts stated 
in the notice, (2) a copy of the Official 
Gazette containing any notice of an 
order of adjudication. shall be conclusive 
evidence of the order having been duly 
made, and of its date. It is significant 
that according to this section the conclu- 
siveness is stated to be only with regard 
to the order having been duly made and 
of its date, and that as regards the other 
facts the notification is said to be only evi- 
dence of such facts. 

it has not been proved in this case that 
the notification published in the Official 
Gazette comprised the ground of adjudi- 
cation or the acts of bankruptcy, and evén 
if it did, it follows that such notification 
would only have been evidence of the facts, 
not conclusive evidence. 

The learned Counsel for the appellant re- 
lied strongly on the decision of Hawkins & 
Sunderland v. Duche & Sons (1). That case 
is clearly distinguishable from the present 
because the order of adjudication in that. 
case referred tothe partnership, and the 
section speaks of the notification: being 
conclusive evidence of the order of adjudi- 
cation having been duly made. The obe 
servations of the learned Judge in the 
matter are clearly obiter and the learned 
Judge expresses himself not without 
doubt. ° 

Mr. 5. Doraiswami Iyer also referred to 
the case of Hx parte Leoroyd, In re Foulds 
(2). All that was decided in that case was 
that an order of adjudication in bankruptcy 
was conclusive till set aside not only as 
to the order but also as to the acts of 
bankruptcy on which it was based. The 
judgment in that case cannot be regarded 
as deciding any question with regard to 
the necessity or otherwise of the Official , 
Assignee or trustee seeking to set aside 
preferential alienations and payments made 
by the insolvent although the order of 
adjudication might have been founded 
thereon. 

The learned Counsel for the appellant 
also referred to the case of Hx parte 
Tucker, In re Tucker (3). That case 
refers only to the operation of the date of 

(1) @921) 37 T. L. R. 748; (1921) 3 K. B. 226; 90 L. 
J.K. B. 913; 125 L. T. 671. e : : 

(23 (1879) 10 Ch, D. 3; 48 L. J. Bk. 17;39 L. T. 525; 
27 W.R 27 


LR 277. 
E (1879) 12 Ch. D. 308; 48 L. J. Bk, 118; 28 W. K, 
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the act of bankruptcy on which the adjudi- 
cation purports to bə founded and the 
righ of third parties affected thereby to 
have the same set aside. The date to which 
the title of the Official Assignee relates 
back is a matter dealt with by the Statute 
itself and, therefore, the case cannot be 
regarded’ as having any bearing on the 
question now before us. 

[A The whole question really resolves it- 
self into whether the Legislature by the use 
of the expression “duly made” in s. 116 
contemplated not merely that the acts of 
bankruptcy on which the order of adjudi- 
cations is founded should be regarded as 
acts of bankruptcy but also further to 
give such findings the legal consequences 

of a decision against the parties who 
have not had any opportunity of being 
heard in the matter. We consider that 
such an interpretation and such far-reach- 
ing consequences are not warranted by the 
mere use of the expression ‘‘duly made.” 
We think it more reasonable to suppose 
that it is only in their character as acts 
of bankruptcy that the adjudication is 
sid to be founded on them and that if 
the Official Assignee should, in such cases 
also, desire to obtain a decision against 
third parties, he should adopt the ordinary 
procedure indicatedin the Act. [A] 

We have, therefore, come to the con- 
clusion that the order of the learned Judge 
was right and the appeal fails and is dis- 
missed with costs. 


V.N. V. Appeal dismissed, 


CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE Decree No, 
2054 oF 1924. 
e December 17, 1926. 
'Present:—Mr. Justice Duval and 
Mr. Justice Mitter. 
* DHARANIDHAR BORAL—DEFENDNT 
No, 2—APPELLANT 
i VETSUS 
PANOHANAN SAHA—PLAINTIFF 
AND OTHERS— REMAINING Durenpants— 
, RESPONDENTS. ‘a. 
Mortgage—Appeal from preliminary decrec— Passing 
vy final decree before disposal of appeal—Appeal and 
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second appeal, maintainability of—Mortgage suit— 
Purchaser of equity of redemption not impleatled— 
Suit for redemption by purchaser, whether bies— Sule 
under mortgayee’s decree, whether should be set aside— 
Civil Procedure Code (det V of 1908), 0. XN XIV, re. 3, 
6-—Transfer of Property Act (IV of 1882,, 83. 89, 90. 

The passing of a tinal decree before the disposal of 
an appeal from a preliminary decree does not take away 
the right of the appellant to prosecute his appeal; nor 
does it affect the right to prefer a second appeal from 
the decree passed in appeal. fp. 16, col. l; A.] 

Nanibala Dasi v. Ichhamoyee Dasi (1), followed. 

A purchaser of the equity of redemption who has 
not been made a party to a suit in which the mert- 
gagee has obtained a decree is entitled in a subse- 
quent suit to occupy the position which he would have 
had had he been made a party. He can, therefore 
bring a suit for redemption without sctting asidea 
sale held under the decree obtained by the mortgagee 
in a suit to which he was not a party. |p. 16, col. 2; B.] 

Ganpat Lal v Bindabasini Prasad Narayan Singh 
(2), explained. 

Sukhi v. Ghulam Safdar Khan (3), followed. 

Appeal against a decreeof the Subor- 
dinate Judge, Third Court, Hooghly, dated 
the lyth of July, 1924, affirming that of the 
Munsif First Court at Serampur, dated the 
24th of July, 1972, | 

Dr. Bijan Kumar Mukerji and Babu 
Sarasija Palit, for the Appellant. . 

Babu Bireswar Bagchi and Mani Lal 
Bhattacharya, for the Respondents. 


JUDG MENT.—In this case the plaintiff 
brought a suit for redemption. His case was 
that the predecessor of defendant No. 4+ 
owned plots Nos. 1 to 8 and that defendant 
No. 3 owned plot No. 9: and that they two 
mortgaged these nine plots to defendant 
No. lonthe llth June, 1898, The pre- 
decessor of defendant No. 4, however, sold 
plots Nos, 2 to 8 to the present plaintiff on 
the 18th August, 1898. ‘Defendant No. 1 in 
the year 1910 sued on his mortgage with- 
out making the present plaintiff a party. 
He obtained a decree on the 1st February, 
1911, which in due course became final 
and the mortgaged property was put to 
sale onthe 8th October, 1912, and. then 
defendant No, 1 purchased plot No. 9 and 
defendant No. 2 the other plots. Subse» 
quently, there appears to, have beer cri- 
minal proceedings. This suit was then 
brought by the plaintiff on the gfound that 


-he being the purchaser of the equity of re- 


demption has not been affected by the,sale 
in the year 1921. The first Count gave the 
plaintiff a decree holding that he would 
be entitled to redeem by paying the 
amount of thè mortgage-decree and that 
the sum decreed “would? be takèn as the 
whole debt.and asthe price of the .moft« 
gaged lands.. An appeal was preferred 
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16 
against that preliminary decree which 
was passed on the 24th July, 1922, by 
defendant No.2 to the District Judge, on 
the 3rd August, 1922, Oa the 13th Sep- 
tember, 1922, the Commissioner appointed 
having apparently submitted his reports, 
the decree of the first Court was made by 
that Court final. No further appeal was 
lodged against that final decree. The 
appeal, however, to the District Judge, 
which was finally heard by the 
Subordinate Judge, was not disposed of 
until 19th July, 1924, andfrom that appeal 
against the preliminary decree a second 
appeal was preferred to this Oourt on the 
3rd November, 1924. On the appealcoming 
up for hearing before us the learned Vakil 
for the respondent raised a preliminary 
objection that this appeal is now incompe- 
tent. [A] The first point‘as I gather is that 

*though no doubt an appeal to the District 
. Judge, made before the decree final is 

passed, could be heard even after the final 
decree -was passed a second .appeal will 
not lie because by the time the Subordi- 
nate Judge di$missed the appeal the final 
decree had already been drawn up. We 
are not prepared to accept this contention. 
Tt appears to us, though there may be 
some earlier rulings which may throw 
doubt asto whether when there has been 
a final decree an appeal against the preli- 
minary decree can continue, to be now 
established that an appellant has certainly 
a right to have his appeal heard so long as 
it islodged in the first Appellate Court 
béfore the final decree is passed. In this 
connection we may refer to the case ‘of 
Nanibala Dasi v. Ichhamoyee Dasi (1). 
Now, if the right to prosecute the appeal 
can thus continue before the first Appel- 
Jate Court after the final decree is passed, 
speaking for myself, I do not see how the 
right to second appeal provided by the 
Code of Civil Procedure from the first 
appeal can possibly be barred. In my opin- 
jon, therefore, this appeal is still compe- 
tent to be heard. [A] 

As tothe merits of the appeal it ap- 
pearg that in the first Appellate Court 
the only Roint argued was whether the 
plaintiff had his right of redemption or not. 
[B] The argument urged both in that Court 
and inthis Court is that as. the plaintiff 
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took no proceedings to set aside the mort- 
gage sale he cannot redeem. Reliange has 
been chiefly placed for this contention on 
the case of Ganpat Lal v. Bindabasini 
Prashad Narayan Singh (2). There the de- 
cision arose out of asale held in Septem- 
ber, 1902, that is to say, when ss. 85 to 90 
of the Transfer of Property Act were still 
in force. It was there held that so long as 
the sale under the decree stood the right 
to redeem was extinguished but that at the 
time of the revision of the Code of’ Civil ` 
Procedure in 1908, these sections were 

repealed and O. XXXIV of the Code sub- 

stituted and the words of s. 89 of the Trans- 

fer of Property Act ‘and thereupon the 

defendant's right to redeem and the secur- 

ity shall both be extinguished’ were not” 
carried into O. XXXIV. This was pointed 

out by the Judicial Committee in the case 

of Sukhi v. Ghulam Safdar Khan (3) where 

it was held that where a puisne mort- 

gagee has not been made a party to a 

suit in which the prior mortgagee has 

obtained a decree the puisne mortgagee 

is entitled in a subsequent suit to occupy 

the position which he would have had 

had he been a party. This is also the case 

with a purehaser in the present state of 

the law and, therefore, it must be held that 

it is not essential for the plaintiff first to 

proceed to get the mortgage-sale set 

aside before he can bring a suit for re- 

demption. [B] 


The second point raised is as to the terms 
on which the redemption should be allow- 
ed. Now the learned Munsif set out cer- 
tain terms and they were on the basis of 
the mortgage-decree and it does not appear 
that this order was at all attacked in 
appeal or in the first Court, and in the 
grounds of appeal before us we were only 
asked to give Court interest at 12 per 
cent. instead of at 6 per cent on the general 
ground not to find that the basis on 
which the redemption has been allowed is 
erroneous. In view of the fact that this 
was not raised before and that if the case 


.coming before us for hearing there was no 


suggestion that the basis on which the 


(2) 56 Ind. Cas. 274; 47 I. A. 91; 18 A. L. J..555; 
(1920) M. W. N. 382; 12 L. W. 59; 39 M. L..J. 105; 2 
U. P. L. R. (P. O.) 103; 24 C. W. N. 954; 28 M. L. T. 
330; 47,0. 924 (P. C.). e . 

(3) 65 Ind. Cas. 151; 48 I. A. 465; (1921) M. W. N. 
445: 14-12 W. 162; 43 A. 469; 26 C. W. N. 279; 42 
MGL Jd. 15; 20 M. L. T. 175; 24 Bom. Le R. 590; A, 
L R.1922 PAG. 11 (P. G). l ; 
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Munsif has allowed the redemption was 
wrong we aranot prepared at this stage 
specially in view of ths fact that defend- 
ant No,2 was. only a purchaser and was 
not one of the original mortgagees to vary 
this order of the Munsif which was not 
assailed in the appeal before the Subordi- 
nate Judge, 

The result, therefore, isthat the appeal 
is dismissed with costs. 


A. N. A. Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hres Court. 
February 14, 1927. 

Present :—Lord Phillimore, Lord Darling, 
Mr, Ameer Ali and Sir Lancelot Sanderson. 
SATHAPPA CHETTI AND OTBERS— 
APPELLANTS 
VETSUS 
S. N. SUBRAMANIAN CHETTY 
AND OTHERS— RESPONDENTS., 

Partnership—Dissolution, what constitutes—Con- 
tinuance of business for realising assets, effect of—De- 
claration of intention to dissolve—-Parties—Superior 
and inferior firms—Suit for dissolution of inferior 
firm- -Member of superior firm, whether necessary 
party. 
` To a suit for dissolution of a partnership, a person 
whois a member of a superior partnership of which 
the partnership sought to be dissolved is also a 
member, is not a necessary party. [p. 18, col. 1; A.) 


A money-lending firm started in 1902 suffered great. 


losses and after 1907 *very little money-lending busi- 
ness was done. The business gradually diminished and 
finally ceased, agents being appointed merely for 
collection of debts. In 1910 the plaintiff and the Ist 
defendant who were partners of the firm sued the 2nd 
defendant and the other partners for losses caused 
by their management. The latter pleaded that nothing 
could be determined till the accounts were taken and 
the suit was finally dismissed in 1915. The plaintiff 
instituted the present suit in 1917 claiming dissolution 
of partnership 4nd accounts. The trial Court dismissed 
the suit on the ground that it was barred by limita- 
tion as the partnership had been dissolved more than 
threes years before the suit: 7 

Held, that the partnership had not been dissolved 
until the plaintiff by instituting the suit for disso- 
lution had intimated his will to dissolve the, partner- 
ship and that the suit was not, therefore, barréd. [p. 
18, ccl 1; B.J) e e ‘ 

A partnership though it cannot carry on any more 
business may be continued for the purpose of réalising 
jis assets, |p. 18, col. 2; C.] à ` 


Be 


Brown, for the Appellants. 
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p 
Appeal from the High Court of Madras. 
Messrs. Dunne, K. C., and Kenworthy 


Sir George Lowndes K. C., and Mr. Nara- 


simham, for the Respondents. 


JUDGMENT. 

Lord Phillimore.—The contention of 
the appellants has been ably put before 
their Lordships; but in their view it fails. 

In this case five Chetti families formed, 
in April, 1902, an oral partnership-at-will 
for the purpose of conducting a banking 
and money-lending business in Burma, they 
being themselves resident on the continent 
of India. The plaintiff and his children 
formed one of the families and it will be 
convenient to treat the representative head 
as the single party in the judgment which 
their Lordships are giving. He held six 


and a half out of teh shares. Only Rs. 30,000 | 


were paid in as capital, but it was one 


- of the terms of the arrangement that 


the plaintiff should be called upon and be 
prepared to lend further sums ata specifi- 
ed rate of interest. Businesg was carried * 
on by agencies and the first agent was 
one of the partners, the third defend- 
ant. He did not manage well and by 
1907 there had been very great losses. 
After that time very little money-lending 
business was done; it gradually diminished 
and finally ceased, other agents being ap- 
pointed, whose principal occupation was to 
get in the debts. The plaintiff advanced 
very considerable sums of money and it is 
obvious and had been obvious for a con- 
siderable time that, if and when the part 
nership came to an end, or whenever it 
should cometoan end, the only question 
would be how much the defendants would 
have to pay to the plaintiff. It is quite 
clear that there will bea considerable loss, 
It is quite clear that the plaintiff will not ` 
get back a great portion of his advances. 
He will himself have to contribute six and 
a half shares out of the ten shares ofethe 
loss, but he will be entitled to some 
thing more or less, unless he és barred 
by the Limitation Act, from the other 
defendants. 3 
On 3rd January, 1910, the present plaint- 
iff and the first defendant sued “the third 
defendant, making the other partners also 
parties, to recgverthe loss which his mis- 
management was ,suppoged to have pro- 
duced. He set up that 16 was a partner- 
ship matter and that nothing could be 


e 
. 


e * * 
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determined against him until the accounts from the other parties. If the partnership 
of fhe partnership were taken, and the was put an end to some years ago his , 
Subordinate Judge agreed with him on rights arose then and either the parties 
5th December, lyll, and dismissed the ought at once to have contributed such a 
suit. The High Court affirmed this and dis- sum as would make up to him his share 
missed the appeal on 2Ist January, 1915. of the lossor they ought to have in some 
_ On 6th March, 1917, the plaintiff institut- way disposed of the remaining assets and 
ed the present suit against his four other then met the remainder of the loss by 
partners and their sons, claiming a dis- their: contributions. -But no one at the 
solution of partnership and accounts and time suggested this. [C] On the other hand, 
consequential relief, including a Receiver they were entitled to say to the plaintiff: 
to. get in such assets, ifany,as are still out- “Until all the assets are realised we can- 
standing. not tell how much we owe to you and we 
[A] The defence raised two points, one Claim not to pay you anything until all 
which can be disposed of at once, that there the assets are realised.” If so, for that 
wasa partner called Neelamegam, who was Purpose the partnership went on; it went 
a necessary party tothe suit. The Subordi- 02, not because it would do any more 
nate Judge thought he was; the High Court business, but because, until those assetg 
thought he was not; that he was not in Were realised, the final’ dissolution Qf the 
partnership as a member of the firm, but Partnership could not take place. [C]. For 
possibly in a superior partnership of which this and for the other reasons given by the 
“he was one side and the whole firm learned Judges in the High Court their 
asa unit was the other side. In their Lordships are of opinion that their deci- 
Lordships’ view that is right and that Sion was right, and they will humbly 
settles the question; he is no necessary @dvise His Majesty that this appeal be 
< party to an internal suit between the five dismissed with costs. The judgment of 
members of the unit which formed the part- the High Court, remitting the case with 
nership with him.[A] directions to the Subordinate Judge, in the 


' circumstances appears to their Lordships to 
[B] That leaves the question of the Limi- be the right es p 
tation Act. In the view of the Subordinate A, N. A. Appeal dismissed. 
Judge this partnership had been dissolved : 
considerably more than three years before Solicitors forthe Appellants:—Mr. H. S. 
the date of the institution of the present ZL, Polak, 
suit. In their Lordships’ view this was Solicitors for the Respondents:—Messrs, 


not so; in their view there never had Douglas Grant and Dold. 
been any dissolution until the plaintiff, by 
the present suit, by his writ-and plaint 
claiming dissolution, intimated his will to 
dissolve, which of, itself is enough to put 
an end to a partnership-at-will, [B] Their Sooo 
Lordships think that the Judges of the 

High Court were right. It is clear that up 

to some stage in the previous suit the par- 

ties were urging and successfully urging . 
that the partnership was still subsisting. i 
On one view that may be said to be the 
case? up to eee of the appeal: judgment é 
in 1915, which, if so, is within the period 

of limitation; but, even if that view be not foe x AS HIGH COURT. 
taken, there is no definite date upon which’ y Oot D, 1d, 1996 MESTE RBE S 
ec ieee aaa ge oe ue BUC- Present;—Mr Jumi Ci Sundaram Chetty 
cessfully as a date at which the partner- TE : ' 
ship was dissblved, and, when thei Lord- ea eae say lence lage TATU 
ships eos to rep the panes which GAPURO AND kh ak Bn 

lies at the root of the whole matter, it . 7 p 

stands in‘this way. The plaintiff ought at SADY VENKIAH ax KER 
pome, time or other to recover some moneys Civil Procedure Code (Aet V of 1908), e 115, 0, 
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XXXIII, r. 5 (d)—Application for leave to sue in 
forma pauperis—Rejection for non-existence of cause 


` of actiong~Court, whether can consider matters outside ' 


application—Revision—Interference. 

The High Court can interfere in revision under s. 
115, Oivil Procedure Code, with an order rejecting an 
application for leave to sue in forma pauperis under 
O. XXXIII, x. 5 (d), ofthe Code, where the order 
shows an illegal exercise of jurisdiction by tha lower 
Court. fp. 19, Sol. 2; AJ 

Rathnan Pillai v. Pappa Pillai (1), Govindasams 
Pillai v. Municipal Council, Kumbakonam (2) and 
Bolimati Murigadu v. Nalla Bapadu (3), followed. 

Mahadeo Sahai v. Secretary of State for India (4), 
dissented from. 

For rejecting an application for leave to sue in 
forma pauperis on the ground that the allegations 
made in the application do not show a cause of action, 
the non-existence of a cause of action should appear 
clearly on the face of the application itself. The 
Court would be acting without jurisdiction if it 
travels beyond the four corners of the application 
and takes into consideration matters not stated therein 
or considers any document or other evidence in order 
to determine whether there is a cause of action or 
not. [p. 19, col. 2; B.J 

Patition, under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Munsif, Bhima- 
varam, dated the 23th July, 1924, in O.P. 
No. 37 of 1923. < 

Mr. Viyanna, for the Petitioners, 

Mr. Venkatarama, for the Respondents, 

dS UDGMENT.—This is a civil revision 
petition filed by the petitioners whose 
application for leave to sue in forma pau- 
peris has been rejected by the District 
Munsif under O. XXXIII, r. 5 (d) of the 
Civil Procedure Oode. _ 

A preliminary objection has been taken 
on behalf of the respondents that no revi- 
sion petition lies under s. 115 of the Civil 
Procedure Code against such anorder. The 
wording ofs. 115 of the Civil Procedure 
Oods is, in, my opinion, comprehensive 
enough to cover a case of this kind, and if 
authority is needed it is clear that there 
have been a number of cases decided by 
this Court in revision which shows that such 
| petitions have been entertained as sustain- 

able under s. 115 without any demur. The 
Fall Bench decision of this Court in Rath- 
nam Pillai v. Pappa Pillai (1) is a clear 
authority sh8wing that the High Oourt 
interfered with a similar order passed by 
the lower Qourt in revision,’ when it is 
found that the order showed an illegal 
axercise of jurisdiction by the lower Court. 
To the same effect are the decisions Te- 
ported in Goyindasami Pillai v. Municipal 
Council, Kumbakonam (2) and Bolimati 


U) 13M. L, J. 292 (F. B). 
(2) 45 Ind, Oas, 95; 41 M., 620; 34 M. L, J,899, 
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Murigadu v. Nalla Bapadu (3). [A] At any 
rate, the trend of decisions of this High 
Court shows thata revision petition’ does 
lie against an order of the lower Court 
rejecting an application of this kind. [A] 
Reference was made by the respondents’ 
Vakil to the decision in Mahadeo Sahai v. 
Secretary of State for India (4) which’® fol- 
lows a previous Full Bench decision of 
that High Court. A different view seems 
to have been entertained by that Court, 
but with due respect I am unable to follow 
the view adopted therein, in consideration 
of the clear decisions of this High Court 
ane also the long course of practice adopted 
ere. 

The next question to be considered is 
whether the order of the District Munsif 
rejecting the application is one passed 
illegally in the exergise of his jurisdiction 
as contended on the petitioners’ side. In 
this case it is found. by the District Munsit 
himself that the pauperism of the peti- 
tioners has been made out. There is no 
ground to dismiss the application under 
cl. (b) of r. 5 of O. XXXIII, Civil Procedure 
Code. [B] Clause (d) gives jurisdiction to 
the Oourt to reject an application where the 
allegations made in that application do 
The scope of 
this clause has been considered in more 
than one decision of this High Court. The 
non-existence of a cause of action should 
appear clearly on the face of the applica- 
tion itself, which alone would justify the 
Court in rejecting the application. The 
Court would be acting without jurisdic-. 
tion if it should travel beyond the four 
corners of the application and take into 
consideration matters not stated therein or 
consider any document or other evidence 
in order to determine whether there is a 
cause of action or not, [B] Such a course 
would be legitimate in the actual trial of 
the suit on the merits, This is the view 
taken in all the three decisions of this High 
Court referred to above. In the present 
case, what the District Munsif has done is 
to take into consideration an agreement re~ ' 
ferred to in the plaint but not filed before 
him and to surmise upon its admissibility 
in evidence without having before-him the 
actual document itself for a proper con- 
struction of its terms and to hold that the 


(8) 73 Ind. Cas. 946; 18 L. W. 49; (1923) - 7 OR 
ay A. 3 ee ae ao, Pr CRI IWR 
(4) 63 Ind, Cas, 255; 44 A, 248; 20 A. L, J. 55 AC 
1 R.1922 All, 1, O, b J. 855 A, 
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document would probably be inadmissible 
in evidence and, therefore, the plaintiffs 
would have no cause of action. It is ob- 
vious that the way in which the District 
Munsif has dealt with this application is 
unwarranted by the Code and I should 
. think on a consideration of the allegations 
set,forth in the plaint that the agreement 
dated the 2lst of December, 1920, is the 
basis for the cause of action in this suit. 
The validity or otherwise of that agreement 
has to be determined later on in due course. 
The present cage is not one covered by 
el. (d) ofr. 5 of O. XXXIII of the Code of 
Civil Procedure. 

In the result, the order of the District 
Munsif is set aside and the application is 
ordered to be numbered and registered as 
asuit in forma pauperis. The petitioners’ 
cost of this petition should be paid by the 
respondents, 


WNW Order set aside. 


PRIVY COUNCIL. 

APPEAL FROM THE BomBay HIGH Court, 
January 18, 1927. 
Present:—Lord Sinha, Lord Blanesburgh, 
Lord Salvesen, and Sir John Wallis, 
Shri SACHIDANAND VIDYA SHANKAR 

BHARATI SWAMI GURU Shri A 
SACHIDANAND VIDYA NARSINHA 
BUARATI SWAMI JAGADGURU 
AND ANOTHER—APPELLANTS 
versus 
Shri VIDYA NARSINHA BHARATI 
GURU Shri VIDYA SHANKAR BHARATI 
SWAMI MATH KARVIR AND ANOTHER 


— RESPONDENTS. 
UU GirilPr ocedure Code (Act V of 1908), O. XXII, r. 10 
Suit for ofice of head of Mutt—Transfer of right 
to ofice pending suit—Transferee brought on record— 
Compromise between transferee and rival claimant— 
Transferor, whether can object—Transferor continu- 
inge to remain on record, effect of. 

‘The mere fact thata defendant who has transferred 
all his rights in the suit to another and who has 
‘admitted that he has lost his legal existence so far 
as the suit was concerned, continues to remain on 
the record in spite of the transfer does not make a 
éompromise entered into by his transferee and the 
plaintiff, to which he is not a party, or the decree 
based thereorf, passed in his absence and without 
notice to him, ‘binding upon him in any subsequent 
proceedings sọ asto give him a sufficient interest in 
the suit to enfitle him to object to the ae 

‘decree or to appeal *therefrom, [p. 22, col. 2; A] 


Appeal from a decree of the High Court. 


. 
ae . 
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of Bombay setting ate the decree of 
the Subordinate Judge, Belgaum. 
Sir George Lowndes K. C., and Mr, Parikh,’ 
for the Appellants. `- 
Messrs. De Gruyther, K. C., and E. B. 
Raikes, for the Respondents. 


JUDGMENT. 

Sir John Wallis.—This is an appeal 
from a decree of the High Court of Bom- 
bay setting aside the decree of the Sub- 
ordinate Judge of Belgaum in terms of a 
compromise enteréd into between the 
plaintiff and the 2nd defendant in the : 
suit, and remanding the case for disposal, 
on the ground that the decres was passed 
in the absence of the lst defendant and 
without notice to him. 


The suit, O. S. No. 219 of 1910, instituted 
in the Subordinate Court of Belgaum, .was 
between rival claimants to the office of 
Jagadguru or head of the Sankeshwar and 
Karvir Mutt, an ancient foundation having 
two branches, one at Sankeshwar in the 
Belgaum District of the Bombay Presidency 
and the other inthe native State of Kolha- 
pur (which of the two is the principal 
branch is in dispute), and owning pro- 
perties both in British territory and in 
Kolhapur. The dispute as to the succes- 
sion arose from the fact that Balavadakar, 
a former head of the Mutt, who had ap- 
pointed and installed one Brahmanalkar . 
as his successor in 1903, afterwards, in 
1906, purported to revoke the appointment, 
and to appoint ore Athanikar, who, in 
turn appointed and installed the plaintiff 
in :909. Brahmanalkar, on the other hand, 
denied that he had been lawfully deposed, 
and before his death in 1909 appointed 
and installed one Atmaram Shastri, who 
was the original defendant in this suit. 
The plaint alleged that lands owned by’ 
the Mutt in British India, which includ- 
ed the Mutt at Sankeshwar, were in the 
possession of the plaintiff, but that by” 
order of the Commissioner of the Southern’ 
Division the inam villages and cash al- 
lowances (in British India).were being 
held in Amanat (under attachment) and’ 
were to be.given to the claimant who: 
should obtain a decree declarieg his right, 
The plaint accordingly prayed for a “de-- 
claration that the plaintiff was the owner. 
of the property moveable and immoveable 
of the Sankeshwar and Karvir Mutt and‘ 
of the powers and rights of that Mutt ag’ 
the uly appointed Jagadguru. - 


f101 L 0. 1927] 
. The written statement alleged that the 
Court Bad no jurisdiction as the Sankesh- 
war Mutt was only a branch of the prin- 
cipal Mutt in Kolhapur and the Kolhapur 
Durbar alone had power to decide who was 
head of the Mutt; that that Durbar had 
decided that the defendant was the head 
of the Mutt, and that, in any case, Bala- 
vadakar had no power to depose Brah- 
manalkar (through whom the defendant 
claimed), or to appoint the plaintiff. 


Atmaram Shastri died in November, 
1916, having appointed and installed 
Atmaram Pitri, the present lst defendant, 
who was brought on the record aa defend- 
ant on the 28th March, 1917. Subsequ- 
eiitly, on the 3rd June, 1917, the lst de- 
fendant appointed and installed the 2nd 
defendant Kurtkoti. This having appar- 
ently come to the knowledge of the plaintiff 
on the 25th July, 1917, he obtained leave 
tu administer interrogatories to the Ist 
defendant. The questions and answers, 
which are material for the purposes of the 
present case, were as follows:— 


Questions. 


1. Have you installed 
your disciple on your 
“gaddi” (seat). And if (you) 
have installed (him) give 
particulars itt details in 
respect of the name, etc., 
of that disciple Swami. 


2. Do you legally exist 
so far as this suit is con- 
cerned? 


"3. In cass your legal 
_ existence so faras this suit 
is concerned is lost, will 
you please explain ac to 
wiom you have transfer- 
rd rights (and) interest, 
etc.,in the property in this 
suit you have. 


Answers. 


1. We (I) installed our 
(my) disciple on our 
“gaddi” (seat), and he has 
been named “Shri Vidya 
Shankar Bharati Swami 
Jagadguru” in accord- 
ance with the usage fol- 
lowed in continuity. 


No. 


3. As I have lost my 
legal existence I have 
transferred my right and 
interest, etc. in the pro- 
perty in suit to the afore- 
said Shri Vidya Shankar 
Bharati Swami Jagad- 
guru. 


The - Ist defendant followed up these 


answers by dpplying on the 21st Septem- 
ber, 1917, that Kurtkoti’s name might be 
„entered as defendant. In his petition he 
stated ‘again. that all the rights of the 
Jagadguruship ‘and‘‘all the rights over 
the income: of immoveable and moveable 
property of the Samsthan belonging to 
me have been transferred to him.” He 
would appear to-have wished that KurtKoti 
should’ be substituted for himself as de- 
fendant, but: the- plaintiff, to whom notice 
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went, petitioned that Kurtkoti be newly 
entered among the defendants, and he was 
adecordingly added as 2nd defendant, 
leaving the Ist “defendant on the record. 
The 2nd defendant then filed an ad- 
ditional written statement in which, he 
stated, among other things, that the plaint- 
iff had appointed one Shirolkar as his 
disciple. The plaintiff admitted that he 
had appointed Shirolkar as his disciple to 
succeed him, but denied that he had 
resigned the office of Jagadguru in his 
favour. In these circumstances Shirolkar 
was added as 3rd defendant in the suit, 

It now becomes necessary to advert 
briefly to the circumstances which led up 
to the compromise. The 2ad defendant, 
on his appointment by the ist defendant, 
had entered into pessession of the Mutt 
premises and villages in Kolhapur, but 
subsequently the Maharajah of Kolhapur 
ordered his officers to enter into possession 
of the Mutt villages for reasons which it 
is unnecessary to examine. Correspond- 
ence followed, and eventually? by way of 
protest, as it seems to,their Lordships, the 
2nd defendant left the Kolhapur Mutt and 
premises, taking with him nothing but 
his sanyasi robe and beggar’s stalf and 
bowl. He then approached the plaintiff 
and a meeting was held between them 
and their Pleaders, at which a compromise 
was arrived at; and a decree was subse- 
quently passed in terms thereof, The Ist 
defendant was not a party to the compro- 


mise, and the decree was passed in his - 


absence and without notice to him, but one 
of the terms was that he should be paid 
any costs he had incurred, and this term 
was embodied in the decree. Shortly, the 
compromise was that the plaintiff's name 
should be entered in the Government 
records as the owner of all the property in 
suit, that the 2nd defendant should 
receive Rs. 8,001 a year out of the suit 
property and half the sollections in the 
hands of Government under attachment; 


that the 2nd defendant and his disciple, ' 


if-he made one, should have no rights 
over the Sankeshwar Mutt and its estate;* 
that the 2nd defendant should have the 
right tofound a new Mutt north of the 
Nerbudda river; and that, if the znd de- 
fendant got back thé villages in Kolhapur 
he should during his lifetimé pay the 
plaintiff and his successors one-half of the 
income. a. 

The Ist defendant then presented a 
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petition for a review of the compromise 
decree on.the ground that the 2nd defend- 
ant had obtained the decree by alleging 
that the Ist defendant had transferred all 
rights, title and interest in the suit pro- 
perties to him, whereas only a limited in- 
terest was transferred to the 2nd defend- 
ant not entitling him to alienate the Mutt 
properties, that the Ist defendant had 
always remained a party to the suit, and 
that his interest thus continuing to subsist, 
no compromise decree could be passed 
without notice to him. Lastly, the peti- 
tion alleged that before the date of the 
. compromise the 2nd defendant had sur- 
rendered his right, title and interest in 
the Mutt to the Ist defendant and had 
ceased to have any authority with refer- 
ence to the Mutt and its properties. The 
Subordinate Judge digmissed the petition 
for review observing that, not being a 
party to the decree, the Ist defendant 
could not be bound by itand could not be 
aggrieved by a decree which wes not bind- 
ing on him. The Ist defendant presented an 
appeal from the compromise decree. The 
appeal came before Shah and Hayward, JJ., 
who called for findings on the following 
. issues:— 4 

(1) Had defendant No. 1 any subsisting 
interest as alleged by him in his applica- 
tion for review at the date of the compro- 
mise between plaintiffand defendants Nos, 2 
and 3 in the property in respect of which 
a declaration was sought in the suit? 

(2) Having regard to the nature of the 
“ property with reference to which the de- 
claration was sought by the plaintiff, was 
the compromise between the plaintiff and 
defendants Nos. ? and3 lawful? 


The case went back to a new Subordinate 
Judge, who recorded findings in the nega- 
tive on both issues, As regards the first 
issue he found that the Ist defendant had 
no subsisting interest and had none when 
he made his application for review even as 
regards the Kolhapur branch. 


On these findings the appeal came on 
again before Macleod, O. J., and Shah, J., 
‘when the learned Chief Justice gave judg- 
ment allowing the appeal and setting aside 
the compromise decree onthe ground that 
the 1st defendant remaingd on the record 
after the .2nd defendant was added as a 
party. The suit, he observed, was of a very 
special nature and affected the position ‘of 
all parties, aot only fromea religious point 
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of view, but also from their position as | 


owners of property. The plaintiff. might 
have applied to strike off the lst defendant's. 
name, when it would have been decided 
-whether he had any interest in the suit or 
not. Asit was, the lesb defendant appear- 
ed to have such an interest in the disputes 
which were in issue in the suits as to entitle 
him to have the compromise set aside. 

[A] Their Lordships are unable to agrce 
with this view. The lst defendant was sued 
solely asthe rival claimant to the office cf 
Jagadguru, and after transferring the office 
to the 2nd defendant, hestated in answer 
to interrogatories administered by the 
plaintiff, that he no longer legally existed 
so far as the suit was concerned, as he had 
transferred all his rights to the 2nd defend- 
ant, a declaration repeated in his petition to 
bring on the 2nd defendant in his place. 
In these circumstances, the mere fact that 
he so remained on the record did not, in 
their Lordships’ opinion, make the com- 
promise to which he was not a party, or the 
compromise decree which was passed in his 
absence and without notice to him, binding 
upon him in any subsequent proceedings 
so as to give him a sufficient interest in the 
suit to entitle himto appeal. [A] The one 
question in the suit was, who was entitled 
to the office of Jagadguru. The lst defend- 
ant admittedly transferred all his rights 
in the office to the 2nd defendant, in whom 
they were still vested at the date of the 
compromise decree, which established the 
plaintiff's right to the office and its pro- 
perties in British India. In their Lord- 
ships’ opinion the fact that the 1st defend- 
ant continued on the record did not entitle 

-him to intervene inthe contest between the 
plaintiff and the 2nd defendant, or to object 
to the admission by the 2nd defendant of 
the plaintiff's claim to the office and its 
endowments either absolutely or on terms, 
If the rights of the public, the institution, 
or its dependents, including the Ist. defend- 
ant, are injuriously affected- by the com- 
promise, relief may be sought by appro- 
priate proceedings, but the lst defendant: 


has no right of appeal in this suit. This. 


result is the less to be regretted if, as 
found by the Subordinate Judge, the appeal 
is really being prosecuted by the Kolhapur 
Dutbar in the name of the Ist defendant. 
In their Lordships’ *opinion the appeal 
should be allowed, the decrce of the High 
Court set aside, and the decree of the Sub- 
ordipate Court restored with ccsts here and 


a . 
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below and they will humbly advise His 
. Majesty accordingly. 


AN. Appeal allowed. 
Solicitors for the Appellants.—Messrs. 
Downer and Johnson. 


Solicitors for the Respondents.—-Messrs, 
T. L Witson & Co, ° 
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MADRAS HIGH COURT. 
City Civin Courr APPEAL No. 65 oF 1425, 
December 7, 1926. 
: Present:—Mr. Justice Waller. 
RAM NARAYANA SARMA—DEFENDANT— 
APPELLANT 
` versus 
. Tut SECRETARY or STATE ror 
INDIA in COUNOCIL—P taintirr— 


RESPONDENT. 

Master and servant—Fundamental Rules, rr. 52, 69 
—Government servant entering private service without 
permission while on leave-—Dismissal—Right of Gov- 
ernment to refund of leave allowances drawn—Con- 
tract Act (IX of 1872), s. 65--Mistake of fact entitl- 
ing party to relief, nature of. 

A Government servant while on leave entered ser- 
vice with a private employer in breach of the rules 
for conduct of public servants. His application for 
permission to enter private service was rejected and 
he was ultimately dismissed. In a suit by the Gov- 
ernment for recovery of leave allowances drawn by 
him from the date on which he entered private service 
till the date of dismissal: 

Held, that inasmuch as the order of dismissal was 
not dated back to the date of the breach of contract, 
the defendant was a Government servant till the 
date of his dismissal, the leave allowances were pro- 
perly paid under the provisions of r. 52 of the Fun- 
damental Rules and the Government was not, there- 
fore, entitled to recover the amount claimed. [p. 24, 
col. 1; A] 

In order to entitle a person to recover money al- 
leged to have been paid under a mistake of fact, the 
mistake must be as toa fact which, if true, would 
mike the person paying liable to pay the money. 
[p. 24, col. 2; B.] i . 

Appeal against the decree of the City 
Civil Court, Madras, dated the 30th of 
September, 1925, in O. S. No. 245 of 1924. 

Messrs. K. V. Krishnaswami Iyer and 
T, K. Rangaswami Tyer, for the Appellant. 

Mr. C. V. Ananthakrishna Iyer, Govern- 

‘ment Pleader, for the Respondent. 


JUDGMENT.—This appeal raises a - 


novel andsomewhat difficult question. The 
appellant was in the service of Govern- 
ment, In January, 1921, he applied for and 
was grafted leave for 18 months.. Under 
the rules governing the conduct of public 
servants he was prohibited from working 
for another employer while on leave with- 
out the permission of the autherity em- 
4 . 
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powered to appoint him. The same pxo- 
hibition is to befound in r.69 of the Funda- 
mental Rules. In breach of the rute he 
obtained employment from Messrs. Jackson 
and ‘Barker in Madras without the requisite 
permission from 3rd January, 1921. Thirteen 
days later he applied for permission with- 
out disclosing the fact that he had already 
secured private employment. On llth 
March, permission was definitely refused. 
Despite the refusal he continued to be in 
the service of Messrs. Jackson and Barker. 
This fact came to the notice of the Chief 
Engineer of the Public Works Department 
who in August, 1922, called upon him to 
show cause why he should not be dismissed. 
In reply, he admitted the facts and asked 
to be allowed to resign. On 26th October, 
he was dismissed. The Secretary of State 
then brought a suit fo recover the leave 
allowances paid to him from 3rd January, 
1921 to 3lst July, 1922. The suit was tried 
by the Judge of the City Civil Court, who 
decreed it, holding that the leave allow- 
ances had been paid under a mistake of 
fact, and were recoverable asthey had been 
paid in ignorance of the fact that the ap- 
pellant was in privafe employment. 

In the lower Court there was some con- 
troversy on the question whether Mr. Stoney, 
the Deputy Chief Engineer was or was not 
aware that the appellant was in the service of 
Messrs.Jacksonand Barker, TheJudgefound 
that he was not. The same question was 
raised in the memorandum of appeal, but 
has not been pressed. The finding of the 
trial Judge, therefore, stands. | 

The sole question for decision is as to 
the Secretary of State's right to recover the 
leave allowances drawn by the appellant. 
It is conceded that thereis no provision in 
the Fundamental Rules for a case of this 
nature and the trial Judge had to fall 
back on the general principle that money 
paid under a mistake of fact can always 
be recovered by a suit, The decision seems 
tome to depend on the terms on which 
the appellant was employed by the respond- 
ent. i 

Mr. Krishnaswami Iyer's main argument 
turns on r. 52 of the Fundamental Rufes 
which lays down that the pay andallowances 
of a Government servant who is dismissed 
from service cease from the date of such 
dismissal. Hfs client, he points out, was 
not dismissed til! OctoBer, 1922, and till 
then he must be considered to have been 
a Governmenf servant, and, as such, en- 


d4 


tiled to his leave allowances. [A] I think 
that the argument is sound and that the 
respondent would have been in a stronger 
position if the order of dismissal had been 
dated back to the date of the appellant’s 
breach of his contract. The wording of 
r. 42 is perfectly clear and the only possi- 
ble inference from itseems to me to he 
that a Government servant who is dismiss- 
ed is entitled to his pay and allowances 
till the date of his dismissal unless, of 
course, he has been suspended pending 
enquiry, when he is entitled to subsistence 
allowance. [A] l 

Mr. Ananthakrishna Iyer-has quoted a 
number of cases which do not seem to me 
to bein point. Asan example I will take 
In re Bodega Co., Ltd. (1). One Wolseley 
was a Director of the Company. By Art. 70 
of the Articles it was* provided that the 
office of any Director should be vacated 
if he “inter alia should be concerned 
in or participate in any contract with the 
Company not disclosed to and authorised 
by the Board. Wolseley on z4th December, 
19U0, became®* secretly concerned in a con- 
tract with the Company and did not disclose 
his interest to the Board. It was held that 
under Art. 70 he automatically vacated his 
Office of Director on December 24th, 1900, 
that he was not entitled to a quantum 
meruit for his services as a Director ren- 
dered to the Company, after the date, and 
that the Company was entitled to recover 
from him the fees paid to him as being 
moneys paid to him under the mis- 
take of fact that he was a Director. I know 
of no provision in the Fundamental Rules 
by which any Government servant can be 
held to have automatically lost his appoint- 
ment under Government. No dotbt, certain 
Government servants are compelled to 
retire when they reach a certain age, but 
that isnot in point. Weare dealing with 
a case of misconduct and the only way in 
which a Government servant who has been 
guilty of misconduct can lose his appoint- 
ment is hy dismissal by acompetent author- 
ity. Till then he remains a Government 
servant. I cannot agree with the Judge 
below that the allowances paid to the ap- 
pellant were paid under a mistake of fact. 
They were phid to him as a Government 
servant, and a Government servant he was, 
The fact that his superior Was ignorant of 
his misconduct Seems to me to make no 


. (1) 4904) 1 Ch. 276; 73 L. J. Oh. 198; 52 W. R, 
249; 89 L. T, 694; 11 Manson 95, e 
. ‘ . 
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difference. Government had to pay him till , 
he was dismissed. If his misconduct had 
been discovered earlier he could have been 
suspended or dismissed earlier, but he had 
to be paid till he was dismissed. [B] I do 
not think that there was any material mis- 
take of fact. To quote the gase above 
cited: “The mistake on which you can re- 
cover must, as Bramwell, B, puts it jn 
Aiken v. Skort (2), be a mistake as toa 
fact which, if true,“ would make the person 
paying liable to pay the money. [B] If, 
then, I apply Bramwell, B.'s test, the money 
was paid under the mistaken belief that 
Wolsely was a Director; if this had not 
been a mistake, the Company would have 
been liable.” In this case the allowances 
were paid to the appellant on the perfectly 
correct assumption that he was a public 
servant, which he was till he was dismiss- 
ed. The only material consideration at 
the time was whether he was a public ser- 
vant, and as to that there was no mistake. 

I would allow the appeal and dismiss the 
suit with costs throughout. 

A. N. A. Appeal allowed. 


(2) (1856) 1 H. & N. 210; 25 L. J. Ex. 321; 4 W. 
R. 645; 156 E. R. 1181; 108 R. R. 526. 


PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA Hicu Court. 
February 22, 1927. 
Present:—Lord Phillimore, Lord Darling, 
Mr. Ameer Ali and Sir Lancelot 
Sanderson. 

BANKU BEHARY CHATTERJI 

< —APPELLANT 
versus 
NARAINDAS DUTT AND OTHERS— 
Rust ONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 188—Ap- 
plication for transmission of decree from High Court 
to District Court, whether revival of decree—Minis- 
terial act—Service of notice on judgment-debtor 
effect of-—Mortgage suit—Duty of puisne mortgagees 
to take steps to protect their interests—-Personal dec- ° 
ree, right to, when accrues. 

An application for transmission of a decree from 
the High Court toa District Court is not by itself 
a revival of the decree within the neeaning of Art. 
183 of Sch. Iof the Limitation Act inasmuch as it 
is a mere ministerial act of an officer of the Court 
and not a judicial act ofa Judge. [p. 26, col. 2; A] . 

Chutterputt Singh v. Sait Sumari ifal%1), approved. 

Neither the fact that the decree-holder had applied . 
by a petition to the High Court, nor the fact that 
notice had been issued to the judgment-debtor and 
on his*objection to'the application a consent order had 
been passed, takes such an @rder of transmission out 
of the class of ministerial orders and makes ita 
judicial order. [p. 26, col. 2; p. 27, col. 1; B.J 

After dgcree every party toa suit is an actor ang 
can take steps to eniorce the decree. This is espe. 








r 
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cially true in the case of a mortgagee the amount of 
re ar has been ascertained and decreed. [p. 26, 
col. 3; 6. 

The fact that a mortgagee cannot have a personal 
decree until all the mortgaged properties are ex- 
haugted does not mean that he can wait till just 
short of twelve years before selling and then take 
another period just short of twelve years for a per- 
sonal decreg. [p. 26, col. 2; D.) 

The right to a personal decree accrues when a 
final decree is passed and a mortgagee who wishes 

, to exercise it in time must take timely steps for 
those proceedings which are necessary preliminaries. 
[p. 26, ecl. 2; E] . 

Appeal against the judgment and decree 
of the Calcutta High Court (Mr. Justice 
Richardson and Mr. Justice Page) in Appeal 
No, 355 of 1921, dated the 28th January, 
1924, reported in 78 Ind. Cas 1001, revers- 
ing the order of the Sub-Judge, Hooghly, 

*dated the 2nd August, 1921. 

Sit George Lowndes, K. C., and Mr. B. 
Dube, for the Appellant. 

Messrs. De Gruyther, K. C., and E, B. 
Raike, for the Respondent. 

JUDGMENT. 

Lord Phillimore.—tThis case involves 
two questions upon the Limitation Act, 
One Sarat Chunder Dutt effected four 
mortgages upon his various properties. 
The first encumbered two properties only; 
the second and third encumbered the same 
two properties and thirty-four others; the 
fourth, which has given rise to the present 
appeal, encumbered all thirty-six and no- 
minally at any rate, some three others. 

The fact that there were these additional 
properties might in one view have some 
bearing upon the ‘points to be decided, 
and the Counsel for the respondents in- 
sisted upon them; butin their Lordships’ 
view they are soshadowy and uncertain 
that they may be thrown out of considera- 
tion in the present case. 

“The date of the fourth mortgage was the 
21st December, 1900—the fourth mortgagee 

“being the present appellant. 

in 1903 the mortgagor partly paid off 
the fourth mortgagee by assigning to him 
certain mortgages valued at Rs. 35,000 in 
part satisfaction of his claim. 

ln 1s01 the first mortgagee brought a 


suit on the Original Side of the High’ 


Oðurt of* Calcutta, making the three sub- 
sequent mortgagees and the mortgagor 
parties and obtained the usual preliminary 
decree on -the 27th August, 1902, in respect 
of his mortgage aad the other mortgages 
and a final decree on the 4th February, 
1905. 

In August, 1905, the two ‘properties, 
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which were the subject of the first mort- 
gage, were sold, and sufficient was realised 
to pay off the first mortgagee and leave 
some surplus. 

In February, 1917, the properties subject 


„to the second and third mortgages, were 


sold, and their proceeds with the bglance 
left from the previous sale about equalled 
what was due, possibly not quite enough 
to pay them. But apparently the second 
and third mortgagees were satisfied. 

Thefourth mortgagee tookno furthersteps, 
In April, 1919, the mortgagor died, leaving 
two sons, the respondents, numbers | and 
2,and on the 20th May, 1919, the appel- 
lant, on the suggestion that the mortgagor 
was dead, that his two sons and his widow 
represented him, and that he had left pro- 
perty outside the limits of the Original 
Jurisdiction of the High Court, and within 
the jurisdiction of the District Court ate 
Hooghly, made an application that satis- 
faction of his judgment might be entered 
in respect of the sum of Rs. 35,000 and 
that he might be at liberty to execute hig 
decree for Rs. 82,725, being* the balance of 
principal and interest against the widow 
and the two sons, and that for this pur- 
pose the proper papers should be transmit- 
ted to the District Court at Hooghly. 

Upon this suggestion an administrative 
order according to the cursus curie wes 
made by the Registrar and supported by a 
certificate of a Judge stating that satis- 
faction had not been made of the full 
judgment-debt, and that no order had been 
made in his Court for execution of the dec- 
ree, and fixing.the necessary costs of the 
certificate, A 

Thereupon the appellant applied to the 
Subordinate Judge at Hooghly fur an order 
for sale of the properties within the juris- 
diction which were alleged to have be- 
longed to the deceased mortgagor, and 
notice of this application was given to the 
respondents and the widow. 

Their proper course, there isno doubt, 
was to raise any objection they might 
have in the Court of the Subordinate Judge. 
Instead, however, of so doing, they applied 
by petition to the High Court, raising 
among other points the following—that the 
widow was not liable as a” representative 
of her deceased husband, that the pro- 
perties sought to be seized and sold were 
not his at his death, but had ‘been given 
to the widow, and they raised the question 
of the Limitation Act. ; 
. ap 


o 





e 

3B J 
‘Thereupon by consent the order for 
transmission was amended by striking out 
the widow and modifying the claim against 
the respondents so as to make it clear that 
they would be only liable in respect of 
property of the deceased which had come 
to their hands, and the Registrar's order 
being so amended, the respondents with- 
drew from opposition to the order for trans- 
mission from the High Court to the Distric 

Court. . 
The case having thus got regularly into 
the District Court, the respondents then 
renewed their objection on the Limitation 
Act, and the Subordinate Judge delivered 
judgment against them, being of opinion 
that the decree-holder had not lost his 
right to have execution, but this judgment 
was reversed by the High Court—hence the 
present appeal. A | 
Upon the first question to be decided, 
° their Lordships have little doubt that the 
decision of the High Court was right. The 


Article of the Act dealing with this ques-' 


tion is thus expressed in tabular form:— 
* Description of, erlod of Time from which 
application. limitation. {period begins to run. 


183.—To enforce |T welvej When a 
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ajudgment,| years. right to enforce 
deeree or the judgment, de- 
order of any cree or order ac- 
Court es- crues to some per- 
tablished by -son capable of re- 
Royal Char- leasing the right: 

ter in the Provided that when 


exercise of 
its ordinary 
original civil 





the judgment, de- 
cree or order has 
been revived, or 


jurisdiction, some part of the 
or an order principal money 
of His Ma- secured thereby, 
jesty*in or some interest 
Council. on such money has 


been paid, or some 


acknowledgm ent 

of the right there- 

to has been given 

in writing signed 

by the person lia- 

ble to pay such 

è principal or inter- 
„est, or his agent, 


to the person en- 


z titled thereto or 

- his agent, 

twelve years shall 

°. f | + be computed from 
. the date of sueh 

. revivor, payment 
or acknowledg- 

-| pent or the latest 

of such revivors, 

: *| payments or ac- 
knowledgments, 

as the case may be, 


the , 


“ye? ; 
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The rights of the appellant to enforce 
the decree had all to be exercised within 
twelve years from its date—that is, twelve 
years from the 4th February, 1905—and 
he took no step till 1919. . 

It is idle to say that he was waiting for 
previous mortgagees to fake steps. [C] After 
decree every party to a suit i8 an actor 
and can take steps to enforce the decree. 
And if this is true in other cases, so espe-. 
cially is it true when it is a case of a 
mortgagee, the amount of whose debt has 
been ascertained and decreed. [C] 

If the other mortgagees were so slow in 
exercising their rights as to imperil his, he 
ought to have taken action earlier. 

[D] Then it is suggested on his behalf, 
tha the could not havea personal decree 
till all the mortgaged properties hads been 
exhausted by sale. This is true, but it 
does not mean that he could first wait till. 
just short of twelve years before selling 
and then take another period just short of 
twelve years for a personal decree, [D] 

[E] His right toa personal decree accrued 
(to use the words of the Act) along with 
his other rights, when the final decree was 
made. If he wished to exercise it in time, 
he must also take timely steps for those 
proceedings which were a necessary pre- 
liminary. [E] 

The second question is more difficult, 
and their Lordships have been in consider- 
able doubt about it. But upon the whole 
they think that the decision of the High 
Court cannot be disturbed. 

The circumstances of the case are very 
special and not likely to cecur again. [A] It 
was decided by the High Court of Cal- . 
cutta in the case of Chutterput Singh v. 
Sait Sumari Mal (1), a Full Bench decision 
ofthe year 1916, thatan application for 
transmission of a decree from the High 
Court to a District Court was not by itself 
arevival of the decree within the meaning 
of the Act inasmuch as it was a mere 
ministerial act of an officer of the Court 
and not the judicial act of a Judge. [A] 

Their Lordships have considered that 
case, and they think that it was rightly 


` decided. [B] But it is said that in the present 


case the action of the respondents in apply- 

ing by petition to the High Ccurt, and 

thereafter agreeing to the consent order, 

took the amended order of transmission 
e 


(1) 36nd. Cas. 602; 430. 903; 23 ©. L. J. 645; 90 Q 
W.N. 889. o ps 
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out ofthe class of ministerial orders and 
mada it a judicial order. Their Lordships 
will examine this contention. 

Under the present and regular practice, 
the judgment-debtor has no notice of the 
application for the order of transmission. 
His first, information is when he getsa 
notice from the Court to which the case has 
been transferred and is required to show 


- cause why the decree should not be execut- 


ed by that Court against him. But as it 
appears from the narrative in the case 
cited, there was at one time a procedure in 
the High Court of Calcutta, a procedure 
not authorised by the Code, under which 


the judgment-debtor had notice of the 


application for transmission and presum- 
ably could appear and oppose it. 

Ptesibly the practitioner in the present 
case had this ideain mind; but he was mis- 
taken, and he went near to imperil his 
clients’ case. 

It remains, however, that the order of 
transmission would be rightly made ex parte 
and as a ministerial act. [B] 

Treating it otherwise, the practitioner 
raised all the defences which he could and 
should raise at the later stage. Then, by 
consent, the instrument of transmission was 
rectified in certain particulars. 
the widow was struck out. The omission 
of her name did not concern the other 
respondents and may be taken as her 
objection and not theirs. Secondly, the 
order was amended and rightly amended 
to show that the respondents were ouly 
liable to the extent (if any) of the property 
within the District which had come to their 
hands. 

This was little more than putting the 
order for transmission into the correct 
form, in which it ought to issue, leaving 
all objections of substance to be raised in 
the District Court, 

Then itis said that the instrument pro- 
fesses to bean order, and reliance is placed 
on the words “it is ordered that the said de- 
fendant.e............... be at liberty to execute 


| the said decree,” and it is said that these 


words are repeated in the amended form, as 
the result of the consent order. 

To this the answer made in the Court 
below seems sufficient. Accompanying the 
order of transmission and a ‘necessary 
companion to it is the certificate ,of the 
Judge of the High Court, and he „certified 
that “no order had been made by this Court 
for execution of the said decreg?” 


First of all . 
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In the view of the High Court, the opera- 
tion of the consent order was limitet to 
the removal of certain preliminary: objec- 
tions which, strictly speaking, the respond- 
ents should hđve urged in the District 
Court, but which having been urged in 
the High Court, became an obstacle to be 
removed, and which the decree-holdtr was 
glad to have removed, but which could 
only be removed from the file of the Court 
by a consent order. 

Their Lordships are unable to diseent 
from this view, and their Lordships will, 
therefore, humbly advise His Majesty that 
this appeal should be dismissed with costs. 

A. N. A. Appeal dismissed. 

Solicitors for the Appellant:—Messrs, 
W. W. Box & Co. l 

Solicitors for the Respondents:—Mersre, 
Watkins and Hunter. 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DECREE No, 2382" 
oF 1, 24. 

December 7, 1926. 
Present:—Mr. Justice Mukerji and 
Mr Justice Graham. 
NAVADWIP CHANDRA CHAKRA- 
VARTI AND OTHERS—DEFENDANTS— 

APPELLANTS 
VETSUS 
BHAGABAN CHANDRA CHOWDHURY 
— PLaInTIFF— RESPONDENTS, 

Co-sharers~-Hxclusive possession for convenience— 
No denial of title—Joint possession, whether cari be 
decreed— Equity. 

Although as a general rule one ce-sharer has no 
right to take exclusive possession of a joint property, 
the question whether such exclusive ‘possession 
amounts to ouster or not depends upon the circum- 
stances of each particular case and in a case where it 
cannot be held that there has been ouster, the ex- 
clusive possession of a co-sharer will not be disturbed 
at the instance of another co-sharer who is similarly 
in exclusive possession of other portions of the joint 
property. [p/29col.2; A] | MAN 

In orderto apply this eguitable principle one has 
to see the state of facts as they exist at the time 
when the suit is instituted. |p. 28; cole2; B] . 

Basanta Kumari Dasya v. Mohesh Chandra Shaha 
(1), followed. J ; 

Kumud Lal Roy Chowdhury v. Jogindra, Mohan 
Roy (2) and Surendra Narain Sinha w. Hari Mohan 
Misser (3), distinguished. 6 


Appeal against a decree of the Subordi- ° 


nate Judge? Third Court, Tippera, dated 
the 26th of May, 1924,revefsing that of the 
Munsif, Second Court, Nabinagar, dated 
the 29th of June, 1923, 


. =m 


aj 
` Babu Prafulla Chandra Chakravarti, for 


the Appellants. 
Babu'Upendra Kumar Roy, for the Re- 


spondent. . 
JUDGMENT. 

Mukerji, J.—The defendants Nos. 1 
to 4 are the appellants in this appeal. The 
appeal arises out of a suit instituted by the 
plaintiff for joint possession of the lands 
in suit with the defendants Nos. 1 to 4 to 
the extent of the plaintiff's share. The 
suit was dismissed by the Court of first 
instance but on an appeal preferred by 
the plaintiff the Subordinate Judge has 
reversed that decision and decreed the 
suit. 

The facts shortly stated are these. The 
plaintiff alleges that there is a Niskar 
named Amar Prasad Choudhury and Jai 
Narayan Choudhury in ‘which he was a 
“malik to the extent of 3 annas 15 gandas 
share. The ownersof the other shares are 
the pro forma defendants Nos. 7 to 24. 
Another pro forma defendant in the suits 
namely, one Aisali, had under this Niskar 
a non-transferable occupancy holding which 
consisted of the land in suit, On the 5th 
Magh, 1324, Aisali transferred the holding to 
the defendant No.4. Onthe 18th Bhadra, 
1328, the defendant No. 1 purchased a share 
in the maliki right in respect of this Niskar 
and became a co-sharer of the plaintiff. 
Thereafter on the llth Aswin, 1328, the 
deféndant No. 1 purchased the disputed 
holding from the defendant No. 4 who, as 
I have already stated, had purchased it 
from Aisali on the 5th Magh, 1324. There- 
after the plaintiff instituted the present 
suit. His case°was that the defendants Nos. 1 
to 4 who were in possessionof the lands 
under the aforesaid purchasers had no right 
to remain there as the holding was non- 
transferable. The learned Munsif found 
that the plaintif as well as the other co- 
sharers of the Niskar, with the exception 
of the defendant No. 1, each possessed some 
nal lands exclusively, that the plaintiff 
himself is in khas possession of 5 kanis 
of Niskar lands, that neither the plaintiff 
nor his co sharers pay any rent for these 
khamur lands to the other co-sharers to 
whom such rent is due, that the plaintiff's 
ewife is in possession of some lands of the 
vaiyats in the niskar and pays norent for 
those lands, that the disputed land is at 
some distance from the plaintiffs Bari and 
that aluough the defendants are in posses- 
sion of the disputed lands they never denied 
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the plaintiff's title and in fact are willing 
to pay rent to the plaintiff. On theseefind- 
ings he came to the conclusion that the 
plaintiff and his co-sharers were in posses- 
sion of different plots of landin this joint 
Niskar according to their’convenience. He 
was of opinion that under the circtemstances 
of the case and having regard to the findings 
to which I have referred the principle laid 
down in the case of Basanta Kumari Dasya 
v. Mohesh Chandra Shdha (1) was applicable 
and in thatview of the matter he dismiss- 


ed the plaintiff's suit holding that the. 


plaintiff may bring a suit for partition on 
which the rights of the parties to such 
plots of land as they may be exclusively 
entitled to, on such partition, will be deter- 
mined. The Subordinate Judge was of 
opinion that the case on the authority of 
which the Munsif proceeded was not ap- 
plicable and the point of difference which 
appeared to him as most prominent was 
that whereas in the case of Basanta Kum- 
art Dasya v. Mohesh Chandra Shaha (1) 
the point of time at which the cause of 
action arose to the plaintiff was one posterior 
to the point of time when the ‘plaintiff 
and the defendants had become co-sharers, 
in the present case the purchase made by 
the defendant No. 4 on the 5th Magh, 1324, 
was really a purchase on behalf of all the 
defendants and the sale by the defend- 
ant No.4 to the defendant No.1 on the 
llth Aswin, 1328, was colourable one and 
was effected merely for the purpose of 
showing that it was after the purchase of 
the maliki right by the defendant No. 1 
on the 18th Bhadra, 1328, that the defend- 
ants came to be in exclusive possession 
of these lands. B] In my opinion, this 
distinction that exists between the facts of 
the two cases is not one which may be said 
to be at all material andin any event it is 
proper that on a question as to whether the 
equitable principle laid down in the case 
of Basanta Kumari Dasya v.Mohesh Chandra 
Shaha (1) should be applied or not one has 
got to see the state of facts as they ex- 
isted at the time when the suit was in- 
stituted [Bj] Whether the defendant No. lor 
the other defendants are holding the land 
in suit under a title which may be said 
to be good as against the plaintiff or not 
is not relly the question which we have 
got toedetermine. The position is that 
the plaintiff now asks to have joint posses- 


< (1) 21 Ind, Cas, 621; 18 O. W, N, 328, 





. [101 I. 0,°1927], 
sion with the defendants under the fol- 
lowing circumstances that he and the 
defendants are co-sharers of the taluk with 
the exception of the defendant No. land 
each of them has been holding exclusively 
possession of separate plots of land without 
payment of rents,due therefor, and that 
the defendant No. L who is also a co- 
sharer is’ holding this particular plot of 
land and is willing to pay rent to the 
plaintiff. The real question, in my opinion, 
. is whetherit can be said that there has 
been an ouster ofthe plaintiff by reason 
of any adverse title set up on behalf of 
the defendants. In the case of Basanta 
Kumari Dasya v. Mohesh Chandra Shaha 
(1) an attempt has been made to define 
ouster andit has been said there that the 
«mere fact of sole occupation by one co-sharer 
does’ not necessarily constitute an ouster 
of other co-sharers nor does it entitle the 
.latter to a decree for joint possession and 
ouster means “dispossession of one co- 
sharer by another where a hostile title 
is set up by the latter and when the oc- 
cupation of the latter is not consistent with 
joint ownership.” In the case before us 
there is nothing to indicate that the de- 
fendant has ever denied the plaintiff's title 
by receiving rent in respect of the share 
which belonged to him or in any other way. 
On behalf of the respondents reliance 
has been placed upon two decisions of 
this Court, one in the case of Kumud Lal 
Roy Chowdhary v. Jogindra Mohan Roy 
(2) and theotherin the case of Surendra 
Narain Sinha v. Hari Mohan Misser (3). 
In the former of these two cases it was 
found asa fact that there was an ouster. 
That appears from the judgment of Mr. 
Justice Richardson as wellas of Mr. Justice 
Carnduff; and Mr. Justice Carnduff in 
his judgment stated that the appellants 
at once proceeded to take entire possession 
by settling tenants upon the land and 
recovering from them the whole rent. 
That amounts to a denial of the plaintiff's 
title to receive rents*in respect of the 
lands. The latter of these two cases is 
distinguishable on the ground that from 


the facts of that case it appears that the. 


* lands were in possession of two tenaats 
who held under all the co-sharers and were 
not waste or derelict lands when the 
defendants took exclusive possessiqn, that 
exclusive « possesgion “of the defendants 
(2) 22 Ind. Cas, 683; 18 C. W. N. 639... 
(3) 430. 1201, 
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was resisted front the very outsét and 
indeed there was violent opposition on the 
part of the plaintiff by proceedings taken 
in Court, for instance, by the institution 
of a suit restraining the defendants from 
taking possessidn as wellas by armed re- 
sistance. [A]It is true that asa general 
proposition one co-sharer has no right to 
take exclusive possession of a joint pro- 
perty but the question whether such ex- 
clusive possession amounts to an ouster 
or not depends upon the circumstances 
of each particular case; and in a case 
where we are unable to hold that there 
was an ouster it would not be right to 
refuse the defendant who is in possession 
the benefit of the equitable principle which 
is to be found in the case of Basanta 
Kumari Dasya v. Mohesh Chandra Shaha 
(1). [A]. It may be remarked also that the 
plaintiff waited .for several years after 
possession was taken by the defendants,. 
and then instituted the present suit. 

I am clearly of opinion that the judg- 
ment of the learned Subordinate Judge 
is wrong and that it should be set aside, 
We accordingly set it asideand restore the 
judgment of the learned Munsif. The appeal 
is thus allowed with costs in this Court 
as well as in the lower Appellate Court, 

In conclusion, I desire to state that I 
sincerely hope thatthe result of this appeal 
will not dissuade the defendant from pay- 
ing such rents as may be reasonable to 
the plaintiff, as it appears upon the pro- 
ceedings that heis willing todo, nor the 
plaintiff from accepting such rents from 
the defendant as he thinks fair and reason- 
able, if he feels inclined to de so. . 

Graham, d.—I agree. ' 

ALN, A. Order accordingly, 
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The mere fact that a borrower is} in need of 
money does not put a money-lender, to whom he 
applies for an advance, in a position to dominate 
his will.within the meaning of s. 16 of the Contract 
Act. [p. 31, col. 1; A.j 
With regard to transfer made by pardunashin ladies, 

the mere declaration by the settlor, subsequently 

made, that she had not understood what she was 
doing, obviously is not in itself conclusive. It must 
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the circumstances under which it was executed, and 
the whole history of the parties, it is reasonably 
established that the deed executed was the free and in- 
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$ JUDGMENT. 

Sir John Wallis.—This isan appeal 
from a decree of the High Court of Patna 
varying the decree of the Subordinate 
Judge of Gaya,and giving the first plaint- 
iff a mortgage-decree as prayed. Debi 
Baksh, the first plaintiff, a minor, suing 
through his mother, the second plaintiff, 
as his guardian and next friend, and his 
deceased father, Chainsukh Mal, formed a 
joint Hindu family carrying cn business 
as money-lenders and cloth merchants; and 
the plaint alleged that the plaintiff's father 
had advanced Rs. 7,500 to the defendant 
from the joint family funds and taken from 
the defendant the mortgage sued on, which 
is dated the lith November, 1912, in the 
name of his wife, who was, therefore, joined 
as second plaintiff. The circumstances 
which gave rise to ‘the transactions were 
stated as follows. In November, 1906, it 
was ableged, the first plaintiff's father had 
advanced Rs. 2,763 to the defendant, of 
which Rs. 29500 was to bear interest at twelve 
annas per cent. per mensem, and Rs, 263 not 
to garry interest, in consideration of her 
granting hima zarpeshgi lease of certain 
lands for nine.years at an annual jumma 
or rentof Rs, 263, of which Rs. 229, being 
y per cent, on the advance ef Rs. 2,500, 
was to be retained by the. lessee, and the 
balance of Rs. 38 was to be paid to the 
defenddnt, Under a lease of this nattire 
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the loan of Rs. 2,763 would have been pay- 
able at the expiry of the term of nine years, 
and the lessee would have been entitled to 
continue in possession on the same terms . 
until it was paid. It was alleged, however, 
that in 1911 the first plaintiff became de- 
sirous of surrendering the lease and recover 

ing the loan for certain reasons,« and that 
the defendant agreed to accept the sur- 
render in consideration of the first plaintiff 
lending her Rs. 7,500 on mortgage at 15 
per cent. and compdund interest, out of 
which sum the first plaintiff was to be paid 
what was due to him in respect of the 
zarpeshgi advance, Rs. 2,374 was to be 
applied in paying out an execution-creditor 
of the defendant, one Gendan Singh, and 
the balance was to be paid to the defendant,, 
who required it for the conduct of guits 
which had been brought against her by 
Musammat Qamrunanissa, and by her against 
Amirul Hasan, her husband’s nephew, It 
was further alleged that after discharging 
the zarpeshgi debt and paying out the exe- 
cution-creditor, the balance left Rs, 2,647 
was paid to the defendant in cash. f 

The defendant filed a written statement’ 
in which after denying that she had exe- 
cuted the mortgage or that it had been 
executed as required by s. 59 of the Trans- 
fer of Property Act, she pleaded as follows: 
“Your petitioner is a pardanashin lady, 
and is quite illiterate. She has certainly 
no capacity to understand transactions. She 
has long been separate from her husband. 
Her son, Saiyed Ithad Hussan, alias Ba- 
ratu, has got a weak intellect and is un- 
able to enter into transactions. It has been 
admitted by the plaintiffs that Rs. 2,500 
bore interest 12 annas per mensem. Had 
your petitioner really entered into transac- 
tion she would not certainly have agreed 
to pay interest at one rupee four annas per 
cent. per mensem on the said amount. 
From this it is evident that your petitioner 
did not certainly understand transactions, 
The plaintiffs are not at all entitled to get 
interest at more than 12 annas per cent. 
per mensem even if the mortgag@-bond be 
proved to be genuine.” 

Issues were framed on these pleadings, 
andthe Subordinate Judge found on the 
first issue that the bond had not been duly 
executed asa mortgage, ashe did not be- 
lieve the attesting witnesses called for the 
plaintéffs, who spoke to séeing the defend- 
ant execute it. On the second issue he 
found tha, the consideration was proved 
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as alleged in the plaint. On the third issue 


. he found that the defendant did not under- 


+ 


stand the terms of the bond and its legal 
effect, and that they were not explained to 
her, On the fourth issue, whether the rate 
of interest and time of payment were un- 
conscionable and ° penal, the Subordi- 
nate Judge observed the defendant would 
not have executed the deed if she had had 
independent advice and it had been ex- 
plained to her, and he further held that 
her need for an advance put the plaintiffs 
in a position to dominate her will and that 
they had used it to obtain an unfair ad- 
vantage. 

He, therefore, refused to grant a mortgage- 
decree or allow’ compound interest at the 
rate in the bond, but gave the plaintiffs a 
decree for the amount claimed with simple 
interest at. 9 per cent. 

The plaintifts appealed to the High Court, 
and Das, J., who delivered the judgment 
of the Court, found that there was not 
sufficient reason for disbelieving the wit- 
nesses who spoke to. the execution of the 
suit mortgage. Undue influence, he held, 
had not been proved. The fact that the 
defendant wanted money was not enough 
to put the plaintiffs in a position to domi- 
nate her will. He also found that the in- 
terest charged in the bond was not uncon- 
scionable, as it was the usual rate of interest 
charged on that class of transactions. With 
regard to the fact that the transaction was 
one witha pardanashin lady, he held that 
the document had been duly read and ex- 
plained to her, and that it was a case in 
which it was not necessary that she should 
have had independent advice. The only 
question was as to the rate of interest, 
and that he found was settled after nego- 
tiation with the defendant herself. The 
appeal was accordingly allowed, and decree 
varied by giving ‘the plaintiffs a mortgage- 
decree. 

|Al{n their Lordships’ opinion the finding 
of the Subordinate Judge that the mort- 
gage was obtained by undue influence, on 
the ground that, owing to the defendant's 
need of money, the plaintiffs were in a posi- 
tion to dominate her will and used their 
power te obtain an unconscionable advan- 
tage was clearly erroneous. The mere fact 
thatthe borrower is in need of money does 
not puta money-lender, to whom she ap- 
plies for an advance, in a position to dbmi- 
nate her will within the meaning of s° 16 of 
the Indian Contract Act. [A] The only ques- 
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tions then that remain for consideration are: 
(1) was execution of the mortgage the free 
and intelligent act of the defendant? and 
(2) was its execution by the defendant 
duly attested by*witnesses who themselves 
saw her execute it as required bys. 59 of 
the Transfer of Property Act? 

As regards the duty of persons whé take 
transfers from pardanashin ladies to show 
that they not merely executed the document, 
but that they understood what they were 
doing, the law has been laid downin nu- 
merous decisions of this Board, and most 
recently in the judgment delivered by 
Lord Sumner in Faridunnissn v, Mukhtar 
Ahmad (1). 

[B] In their Lordships’ opinion the way in 
which the present case should be appro- 
ached is indicated in the following passage 
from that judgment:— 

“The mere declaration by the settlor, 
subsequently made, that she had not under- 
stood what she was doing obviously is not 
in itself conclusive. It must be a question 
whether, having regard to the proved per- 


sonality of the settlor, the enature of the’ 


settlement, the circumstances under which 
it was executed, and the whole history of 
the parties, it is reasonably established 
that the deed executed was the free and 
intelligent act of the settlor or not. Ifthe 
answer isin the affirmative, those relying 
on the deed have discharged the onus 
which rests upon them. Of course, fraud, 
duress and actual undue influence are 
separate matters,” [B] 

First of all, as to the transaction itself, 
it is said to have been so unfair that the 
defendant would never have entered into 
it if she had understood it, and, therefore, 
it may be inferred it was not explained to 
her.’ Instead of paying Y per cent. simple 
interest on Rs. 2,500 under the lease, she 
was to pay 15 per cent. compound interest 
on Rs. 2,478-15 under the mortgage, and 
was also to allow the plaintifs to take 
water from the lands which had “been 
under lease to them for their own lands, 
which apparently were lower thn the dė- 
fendant’s lands. But, first,as pointed out 
by Das, J., the plaintiffs under the zer- 
peshgt lease were not merely getting 9 per 
cent. on Rs. 2,500; they were obtaining a 
lease at an annual jummaor rent which, 

(1) 89 Ind. Cas.0649;°52 I. A. 342 at pp. 350 to 352. 
2 O. W. N. 662; A. I. R. 1925 P, C. 204; 49 M. L, J. 
758; 47 A. 703; 42 O. L. J. 531; 23 A. L. J. 1000; 28 
O. C. 338; (1925) M. W. N. 918; 12 O. L. J. 656; 30 C. 
W. N. 337; 28 Bom, L, R. 193 (P, 0). 
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after deducting the intèrest due to them, 
calquiated at 9 per cent., only left Rs, 38 
payable to the defendant, so that in sub- 
stance, in consideration of this advance, 
they were to enjoy the derpised lands until 
the expiration of the term, and thereafter 
till re-payment for an annual payment to 
the defendant of Rs. 38. As an advance 
on zarpeshgi lease is more troublesome to 
the lender than an advance on simple 
mortgage at 15 per cent. compound interest 
which, as found by the learned Judges, are 
the usual terms of lending-money, it is 
not likely that the first plaintiff's father 
would have entered into the transaction 
unless he expected it to be at least as pro- 
fitable as lending money on simple mort- 

"gage on the usual terms. 

` If the transaction be looked at in another 
way, itis not the fact that the defendant 
has merely had to payei5 per cent. com- 

*pound interest instead of 9 per cent, sim- 
ple interest. As against the increased rate 
of interestshe immediately became entitled 
to the full rents and profits of the demised 
land instead of to the Rs. 38, which was 
all she was refeiving under the lease. This 
would be a point which would be calcu- 
lated to appeal toa lady in the position 
of the defendant. 

It was also suggested that the plaintiffs 
wanted to give up the lease because they 
were making a loss. This was denied by 
the plaintiff's agent, Phulchund, whose 
evidence on this point is uncontradicted. 
It was only natural that after Chainsukh’'s 
death Phulchund, his brother-in-law, who 
was in sole management on behalf of the 
first plaintiff, would have found it difficult 
to attend to the lease as well as to the 
family business. - 

As regards the right to take water there 
is nothing aboutit in the mortgage-deed or 
the plaint, and Phulchund, who spoke to 
it, was not cross-examined -as to its extent. 
The plaintifis had apparently been making 
a cexiain use of the defendant's sources 
for their own lands without objection dur- 
ing the lease, and would have been in a 
position to go on doing so till the expira- 
tion of the lease. It is not shown that the 
eulfivation of the defendant’s lands was in 
any way prejudiced thereby, and it does not 
seem unreasonable for the plaintifis to have 
stipulated that they should have a license 
to go on doing so during the continuance 
of the mortgage which ré-placed the lease. 

- On the. whole there does not seem to have 
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been any such unfairness in the plaintiffs’ 
terms as to make it likely that the de- 
fendant would have rejected them if they 
had been explained to her. . 

The plaintiffs’ evidence, however, is that 
not only werethe terms of the deed re- 
peatedly explained to the defendant, but 
that she took part in the negotigtions and 
knew all about them. 

As to the way in which the transaction 
came about, the mortgage-deed itself con- 
tains recitals purporting tu be made by the 
defendant herself, that the second plaintiff, 
as guardian of the minor first plaintiff, had 
sent word through her brother and agent 
Phulchund to the defendant, through her 
agents, that she was anxious to surrender 
the lease, asshe was a pardanashin lady 
and could not properly manage the lease- 
hold properties, and that the deferfdant, 
as she was in need of money, agreed to the 
surrender on condition that the plaintiff 
should make her a further advance of 
Rs 5,500 and take a mortgage bearing 
interest from the defendant covering both 
the fresh loan and the money remaining 
due on the lease. 

The deed then goes on to recite that 
these terms having been accepted, the 
defendant wrote a hukumnama, dated the , 
6th November, 1912, affixing her signature 


and seal, and delivered it to the second ~ 
plaintiff, and that the second plaintiff’ 
paid the defendant the arrears of rent 


due under the lease, in aceordance with 
the wasilbaki dated the 12th Kartick 1320 
(corresponding to the 6th November, 1912). 
The wasilbaki, which is Ex. 8, bears the 
defendant's signature by the pen of her 
son Baratu, and also her seal, and as will 
be observed, is dated six days before the 
execution of the suit mortgage. 

The evidence of Phulchund, the second 
plaintiff's brother, entirely bears out these 
recitals, and shows further that the pre- 
paration of the draft and the fair copy and 
the execution were in no way hurried. He 
deposed that, after Chainsukh’s death they 
could not manage the village, and, as Baratu 
wanted a loan for his mother, he agreed to 


‘lend money at from Rs. 1-8 to Rs, 2 per men- 


sem, on condition the defendanteaccented ° 
the surrender of the lease. He said he 
also wanted water for Jaipur. Baratu told 
his mother and she sent for Phulchund,: 
who gsked if she agreed, to these terms. 
She said she agreed to pay Rs, 1-4 interest 
to take back the lease, and to grant water, 
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She also agreed to compound interest with 
yearly rests. Baijnath Sahib and a Miah 
and Baratu were present when the. rate of 
interest was settled. Then, in cross-exa- 
mination, he said that he recognised the 
defendant when the talk about interest was 
going on. He proposed higher interest 
and compound interest. She higgled and 
settled Rs, 1-4, and also agreed to com- 
pound interest, saying “I agree since you 
get compound interest only if I default in 
payment for one gear.” Baratu and a 
Muhammadan servant were present at the 
spot. 

As to the preparation of the draft, in his 
examination-in-chief, he said that two days 
after the agreement-the draft mortgage 
deed was prepared by Mukhtar Yabar 
Hussain, Barata called him, and caused the 
draft to be prepared. At the same time the 
witness asked for and obtained the wasil- 
baki already .referred to, Ex, 8. Baratu, 
he says, signed the name of the defendant 
and put her seal to it in his presence. ‘The 
draft was read over and the defendant 
agreed to its recitals. She wanted Rs. 100 
(for the purchase of the stamp), and he 
gave them to her, In cross-examination 
he said he did not showthe draftto any- 
one on his own behalf. He approved of 
it as there was nothing to object to. 
Yabar Hussain read it overto him and to 
the defendant, Two days afterwards it was 
fair copied and left in the possession of the 
defendant, andtwo or three days after it 
was executed, 

In further cross-examination he said that 
when Yabar came the first time, Baratu 
called out the defendant and the defendant, 
in clear words, directed him to. prepare 
the draft, saying that the village had be- 
come hers and that she wanted a loan, 
He also stated that, when the deed was fair 
copied, Baratu again called out his mother. 
Ohedi Ram, the plaintiff's gomashta, and 
first witness, also speaks to the deed being 
fair copied and read out to the defendant. 
In cross-examination, he says, Baratu came 
to the shep and Phulchund sent Baratu and 
himself to call Yabar, and the deed was 
then fair copied in his presence in the 
dtfendant’s house. Later on, he says, Phul- 
chund was present and the deed was read 
out to,the defendant after it had been 
fair copied, and it was left with Baratu. 

Coming now to the evidence of execution, 
three of the witnesses who attested, the deed 
were called and spoke to having seen the 

. 
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defendant execut¢ it, and they are sup- 
ported by Phulchund who was also present. 


The witnesses who had all been employed . 


in the plaintiffs’ business say they knew 
the defendant, as they had often seen and 
spoken to her “when they took clothes to 
her house for inspection and sale in the 
usual way io India. They also say that 
they saw and heard on these occasio’s that 
it wasshe herself who gave directions as 
to the execution of the document, that it 
was read over to her and she said it was 
allright. 

The first witness, Chedi Ram, says she 
stood behind a wooden jhilmili (or door 
with moveable bars, like a Venetian blind) 
whereas the other witnesses say she stood 
behind a chick or bamboo purdah, which 
one witness says was only nominal. The 
Witnesses gave their evidence eight years 


after the transaction, and the learned 
Judges of the High Court came to the 
conclusion, with which their Lordships 


agree, that the discrepancy was not suflici- 
ent to invalidate their testimony. Chedi 
Ram, the plaintiff's gomashta, said the 
defendant and her son, Baeatu, are clevér 
persons and understand business and 
litigation. Phulchund also deposed that 
the defendant isa very shrewd woman and 
had the deedsshe executed real over to her 
two or three times before execution. 
Baratu also is a very clever man. They 
both understand affairs and litigation. 

For the appellant some relianes was 
placed on the evidence of Mr. Warasat 
Hassain,a Vakil, who had been the defend- 
ants manager on a monthly salary, of 
Rs. 100 and was called by the plaintiffs to 
prove the execution of the lease. He said 
in substance, that the defendant was purdah 
tohim and that he had not seenher either 
when she executed the lease in question 
or other documents, nor had he seen cloth- 
dealers selling to her directly. He could 
not recollectif she gave directions from 
inside for attestation in the hearing of 
the witnesses He was not asked di to the 
evidence of the previous witness, that the 
defendant was a very clever woman, but as 
regards Baratu, he said he was over thirty 
yearsof age, and was a man of veryelittls 
reading. He seemed to be a aweak-minded 
man, and the witness did not consider him 
capable of understanding litigation and” 
supervising’ law suits. This witness waa 
‘obviously anxiôus to *help” the defendant 
as far as he could, and his evidence doeg 
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not contradict the rest of the plaintiff's 
ə evidence as regards this particular tran- 

saction. 

In support of the defendant's case we 
have only the evidence of the defendant 
herself, which is obviously untrustworthy 
and entirely lacking in the corroboration 
which “night have been expected. If the 
three witnesses did not really see her 
execute the deed, some of the other attesting 
witnesses might have been called to speak 
to this, With reference to her case that 
she was incapable of understanding tran- 
sactions and that her son Baratu, who 
according to the plaintiffs’ case, helped in 
negotiating the loan, was a fool, some in- 
dependent evidence of his want of capacity 
might have been given and he might have 
been called to enable the Court to judge. 
If he was not called, there was doubtless 
good reason for it. As regards her own 
‘alleged incapacity her .answers in cross- 
examination suggest that she understood 
very well the bearing of most of the ques- 
tions putto her, and was determined not 
to make any admission which would affect 
her case. Thestory that she signed what- 
ever deeds were put before her by her 
servants and never troubled to inquire 
what became of the consideration which 
she admitted having received at the time of 
registration, is wholly incredible, having 
regard to her proved personality which 
according to the judgment cited is one of 
the factors to be taken into account in a 
case of this kind. The defendant is a 
Muhammadan lady who inherited from her 
mother a large estate which put her in a 
position of unusual independence. She 
was the sole wife of her husband, and when 
he formed an irregular connection with 
another woman she left him, and brought 
a suit against him for alleged mismanage- 
ment of her properties. On his part he 
tried unsuccessfully to make her return by 
suing for restitution of conjugal rights and 
then divorced her. 

This certainly suggeststhat she was a 
lady ofetrong personality, and not at all 
likely to have left ail her business in the 
hands of her servants, signed all the docu- 
ments*they put tefore her without explana- 
tion, and allowed them todo what they 

* liked with the money paid to herself when 

the deeds were registered. + e 

That she did not dp so is further shown 
by her evidence in the suits for which she 
hoxrowetl money on this deed, She wes 
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cross-examined as to her statement in 
Amir's case that Baratu never signed 
documents for her after Amir had left her, 
and the suit mortgage and wasilbaki Ex. 8 
were filed in that case to contradict this. 
She was also questioned as to her deposi- 
tion in that case, “I would not have ad- 
mitted execution of the bonds executedafter 
Amir left me without understanding the 
nature of the transaction and of the docu- 
ment and the amount of the debt, and the 
name ofthe creditor.” The last statement 
is quite inconsistent with her present case. 

In their Lordships’ opinion the plaintiffs 
have discharged the onus of showing that 
the deed was ‘the defendant's free and 
intelligent act. The transaction when 
rightly understood was comparatively, 
simple. The defendant was to get, the 
further advance which she needed for the 
purposes specified and was to get back her 
lands and shewas to executea mortgage 
for the full amount of her indebtedness 
bearing interest at 15 per cent. with com- 
pound interest and yearly rests, the usual 
terms for such transactions and to give the 
plaintiffs certain water facilities by which 
it is not suggested she was prejudiced in 
any way inthe seven years which elapsed 
between the execution of the deed and the 
filing of the plaint. The terms were negoti- 
ated between the plaintiffs and the de- 
fendant herself assisted by her son. There 
was no undue haste. The wasilbaki, which 
was given when the draft deed was pre- 
pared, is dated the 6th of November and 
the deed was not executed until the lzth. 
The draft was read over to her then, and 
the fair copy was read over to her when it 
was made a few days later, and was again 
read over to her before execution and there 
can be no doubt in their Lordships’ opinion 
that she fully understood it. 

The attestation has been duly proved in 
their Lordships’ opinion as already stated, 
and, therefore, the appeal fails and should 
be dismissed with costs and their Lord- 
ships will humbly advise His. Majesty 
accordingly. ig 

ALN. A, Appeal dismissed, 

Solicitors for the Appellant:-.Mr. J, 
S, L Polak. l 

Solicitors for the Respondents:—Mesars, 
Barrow, Rogers and Neville, . 
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BOMBAY HIGH COURT. 
Second APPEAL No. 712 or 1925. 

° . August 3, 1926. 
Present:—Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Fawcett. 
MAGANLAL DULABHDAS—PtarntiFF 

—APPELLANT 
Versus 
BUDHAR PURSHOTTAM AND anoTaER— 
D5renDANTS—RESPONDENTS. 

Co-sharers--Power of a co-sharer to eject tenant on 
sufferance without consent of the others—Landlord and 
tenart—Tenancy on sufferance, nature of. 

The rule that one of several co-owners cannot eject 
a common tenant at his own pleasure does not apply 
to the case of a tenant on sufferance, when the period 
of the tenancy has expired and where after the 
expiry of the tenancy there has been no fresh privity 
between him and the original landlords. The posi- 
tion of a tenant on sufferance is akin to that of a 
trespasser. [p. 37, col. 1; AJ 

[Case-law referred to.| 

Ahmad Sahid Shutart v. Magnesite Syndicate Ltd. 
(2), applied. : 

Second appeal from the decision of the 
District Judge at Dhulia, in Appeal No. 23 
of 1924, reversing a decree of the Subordi- 
nate Judge at Nandurbar, in Civil Suit 
No. 95 of 1923. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Appellant. 

Mr. M. BH. Mehta, for Respondent N>. 1. 


JUDGMENT.—The plaintiff in this 
case sued defendant No. 1 to recover posses- 
sion of a certain shop situated at Nandurbar 
with Rs. 50 per month as mesne profits, He 
alleged that he and Bhagvandas, defendant 
No. 2, were partners and owners of the shop 
named Maneklal Jagjivandas; that the 


- ‘tenancy of defendant No. 1 terminated on 


February 1, 1923; that he had given notice 
to defendant No. l on January 13, 1923, to 
yacate the premises; and that defendant 
No. 2 was joined asa defendant because he 
did not join with him in thé suit as a 
plaintiff. Defendant No. 1 pleaded that as 
a matter of fact there was a written lease 
for a period of three years from Samvat 
1976, and that as a fact the oral tenancy, 
which was to expire on February 1, 1923, 
was extended for one year; that the notice 
given by the plaintiff alone was not a good 
notice, and that the plaintiff could not 
maintain the suit. 

On the issues framed, the trial Court 
found that as a fact the tenancy wag for a 
fixed periad from February 12, 1922, to 
February 1, 1923; that after the expiration 
of that period there was no further ‘accapt- 
pace of the tenancy on the parteof either 
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of the owners, and that no notice from the 
landlord was necessary. He was of opinion 
that, after February 1, 1923, defendant No. 1 
had no right to hold the property as a 
tenant, and accordingly decreed the plaint- 
iffs claim for possession, and allowed 
Rs. 50 per month as rent, from the date of 
suit till recovery of possession or ekpiry 
of three years from the date of the decree. 
He held thatthe suit by one of the co- 
owners was maintainable, and that the 
claim by the plaintiff, even though defend- 
ant No. 2 did not join him in the suit, was 
good. 

From the decree that was passed by the 
trial Court defendant No. 1 appealed. ‘he 
learned District Judge in effect accepted 
the facts as found by the trial Court. In 
fact he says that it was common ground 
before him that the tenancy was to expire 
on February 1, 1928, and the receipt of 
notice, dated January 13, 1923, was not in 
dispute. The first issue that he framed 
was whether the plaintiff being one of the 
two co-owners was entitled either to give 
notice, in his own name os to bring this” 
suit. On that point he was of opinion that 
defendant No. 2 was a necessary party, but 
having refused to join as co-plaintiff, and 


“having been joined as defendant No. 2, the 


suit was not defective. But the further 
question which the learned Judge consider- 
ed was whether the plaintiff was entitled to 
sue without the consent of the co-owner. 
He was not satisfied, under the circum- 
stances of the case, that defendant No. 2 
was consenting to the plaintiff's claim for 
possession. Accordingly, applying the rule 
which has been laid down in several deci- 
sions of this Court, to which he has referr- 
ed, he came to the conclusion that, without 
the consent of defendant No. 2, the plainte 
iff could not alone maintain the claim for 
possession. He also observed in his judg- 
ment that the house being joint property of 
two Hindus it was not possible to give the 
plaintiff a decree for his own share He 
was satisfied on the evidence that defendant 
No. l failed to prove that defendant No.:2 
had agreed to his continued occupation of 
the house. He also held that it was nob a 
case of holding over under s.,llh of the 
Transfer of Property Act. In the view, 
however, which he took as to the necessity 
of defendant ‘No.‘2's consent to the plaint- 
iff's claim for possession. be allowed the 
appeal, reversed the decree of the trial 
Court, and digmissed the plaintifi’s suit, 
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The plaintiff has appealed from this 
deeree, and it is contended on his behalf 
that the rule which has been laid down in 
the cases, to which I shall presently refer, 
and upon which the lowereAppellate Court 
has relied, does not apply to the present 
case. Itis urged that defendant No. 1 was 
a tenant for a fixed term, that on the expiry 
of that term he was not a tenant at all, but 
merely a tenant on sufferance, that the 


rule laid down in cases of admitted or prov- . 


ed tenancy at the time of the ejectment or 
the notice would not apply to the case of 
a tenant on sufferance, whose position was 
similar to that of a trespasser, and that the 
rule, which has been relied upon by the 
lower Appellate Court, cannot apply to the 
case ofa tenant on sufferance, who holds 
over after the expiry of the fixed term of 
the lease without any agreement with the 
landlord. Mr. Shingne*has relied upon 
* Chandri v. Daji Bahu (1) and Ahmad Sahib 
Shutari v, Magnesite Syndicate Ltd, (2). 

On the other hand, on behalf of respond- 
ent No. 1 it is contended that the rule relied 
upon by the lower Appellate Court applies 
to'this case and that the position of the 
present defendant No. 1 is not in any 
way different from the position of an ordi- 
nary tenant. Mr. Mehta has relied upon the 
decision in Gopal Ram Mohuri v. Dhakes- 
war Pershad Narain Singh (8). 

On the facts found by the lower Appel- 
late Court, it seems clear that the property 
was owned in common by two co-owners, 
the plaintiff and defendant: No. 2, and 
that defendant No. 1 was a tenant fora fixed 
term which expired on February 1, 1923. 
He was in possession as a tenant under the 
common volition of both the co-owners for 
the fixed term, and on the expiry of thé 
period he was a tenant on sufferance. It is 
found by the lower Appellate Court that 
there was no further agreement between 
him and either of the owners to continue 
the tenancy, and asa matter of fact, though 
in Jaw no notice was necessary, a notice 
was given by the plaintif on January 13, 
1923, intimating te defendant No. 1 that he 
(defendant No. 1) would be required to 
vacate the premises on the expiry of the 
period of tenancy. On these facts, it is 
quite clear that the position of defendant 


Be 24 B. 504; 2 Bom L. R, 492; 12,Ind, Dec. (x. s.) 


(2) 29 Ind. Cas, BO: 3P M, 501;°2 L. W, 460; 17 M. 
L. T. 307; 28 M. L, J. 598. 
p (8) 35 G. 807; 7 O, L. J. 483, 
A e 


: position. 
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No. 1 was nothing better than that of a 
tenant on sufferance as beld in Chanari v. 
Daji Bhau (1). According to that ceee the 
relationship between defendant No. 1 and 
his originai landlords terminated, and de- 
fendant No. 1 became a tenant on sufferance. 
In that case Jenkins, C. J., observed as fol- 
lows (p. 507*):— . 

“Now itis to my mind clear, that the 
article deals with those cases where there 
has been the relationship of landlord and 
tenant. But in thd case of a tenancy 
at sufferance there is no such relationship. 
Thus a release toa tenant at sufferance is ` 
void, because he hath a possession without 
privity...A tenant by sufferance is only in 
by the laches of the owner, so that there is 
no privity between them.” Í 

This view of the position of a tenant on 
sufferance has been accepted by other High 
Courts also. See Madan Mohan Gossain v. 
Kumar Rameswar Molia (4), Vadapalli 
Narasimham v. Dronamraju Seetharama 
Murthy (5) and Pusa Malv.Makdum Bakhsh 
(ti). 

“The question then arises whether the 
rule enunciated in the judgments of this 
Court relied upon by the lower Aprellate 
Court would apply to a person in that 
The first case relied upon by’ the 
lower Appellate Courtis Krishnarav Jahagir- 
dar y. Govind Trimbak (7). That was a suit 
brought by cne of the two co-sharers to 
recover land from a tenant not only in the 
absence of, but against the express desire 
of, the other co-sharer, and that suit was. 
held not to be maintainable, even though 


the plaintiff was manager of the joint: ;’ 


estate. On a reference to the judgment, 
itis quite clear that the defendant there 
was a tenant, He was not a tenant on 
sufferance as in the present case but a. 
person between whom and the owners there 
was a subsisting relationship of landlord 
and tenant. 

The second case relied upon by the lower 
Appellate Court is Balaji Bhikaji Pinge v. 
Gopal (8). It was held there that one of the 
several tenants-in-common, joint tenants or 
co-parceners, was not to be at liberty to 
enhance rent or eject a tenant at his own 
pleasure. In that case the suit was brought 


(4) 70. L. J. 615. 5 
(5) 31M. 163; 18 M. È. J. 26; 3M. L, T. 256, 
(6; 3, Ind. Cas. 566; 31 A. 5146 A. LJ. 584. 
(7) 1% B. H. O, R. 85. 

(8) 3 B?23; 2 Ind. Dec, (N. s8.) 16. 
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_ by one of the two joint khots to recover 
enhanegd rent from a tenant of the khots; 
and the notice of enhancement in that case 
was signed by the plaintiff alone and not 
concurred in by the other joint ‘hot. On 


those facts it was hald by the High Court - 


that the ngtice given by one of the co- 
owners was not sufficient in law, and that 
the plaintiff was not entitled to recover. 
Similarly in Balkrishna Sakharam v. 
Moro Krishna Dabholkar (9), after a con- 
sideration of the cases, it was held that a 
co-sharer, who is manager, cannot, even 
with the consent of his co-sharers, maintain 
a suit by himself and in his own name to 
eject a tenant who has failed to comply 
with a notice calling on him to pay enhanced 
rent. In that case also the plaintiff and 
his cô-sharers owned a village as their 
jahagir, and the defendant was the holder 
of the land in question in that village and 
was their tenant. The case arose on the 
notice calling upon the defendant to pay 
enhanced rent at the instance of one of the 
e0-owners. < 
It may be mentioned that the rule accept- 
ed in these cases is somewhat different 
from the English rule on the point, which 
has been referred to by Mr. Justice Jardine 
in the case of Ibrahim Pir Mahomed v. Cur- 
setji Sorabjt Devitre (10). [A] But accept- 
ing in its entirety the rule which has been 
accepted in these three cases, to which I 
have just referred, it seems to me that that 
rule cannot apply to the case of a tenant 
on sufferance, when the period of the 
tenancy has expired, and where after the 
expiry of the tenancy there has been no 
fresh privity between him and the original 
landlords. The reason of the rule which 
requires one fresh and common volition of 
co-owners to put an end to that which com- 
menced under their common volition, does 
not apply to a case where what commenced 
under a common volition has come to an 
end and where the person concerned re- 
quires a fresh common volition to continue 
in possession. The case of a person, who is 
a tenant on sufferance, is akin to the case of 
a trespasser. [A] It has been held in the case 
‘of “Ahmat Sahib Shutari v. Magnesite 
Syndicate Ltd. (2), that one co owner can 
maintain, an action to eject a trespasser 
who has been holding over wrongfully. 
The case òf Gopal Ram Mohuri v. Dafhe- 
swar Pershad Narain Singh (3), whigh has 


(9) 21 B. 154; H Ind. Dee. (N. s.) 105. 
(10) 11 B. 644; 6 Ind, Dee, (N. s) 423, ° 
. 
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bsen relied upon on behalfof defendant 
No.1 doss not favour his contention. On the 
contrary there are observations in tha case 
which go to show that in the case of a 


‘trespasser the rule as tothe consent of a 


co-owner being necessary to ejecta tenant 
or to enhance his rent would not apply’ 

I should adda word with referen&e to 
the case ‘of Rudrappa v. Narsingrao (11), 
cited on behalf of the respondent, that 
that was a decision as to the meaning of 
the expression “due course of law” as used 
in s. 9 of the Specific Relief Act, and has 
nothing to do with the question that arises 
in the present case. 

I am, therefore, of opinion, that, under 
the circumstances, the suit by the plaintiff 
alone was maintainable against defendant 
No. 1 and that he could recover posses- 
sion of the propesty. [t may be pointed 
out, however, though it should hardly be 
necessary to do so, that the plaintiff could 
get possession in the suit not only for him- 
self, but really for the benefit of the co- 
owners, and it is in that sense that we hold 


the plaintiff to be entitled tea decree for * 


‘possession. Weare not concerned in this 
suit with the rights of the co-owners inter 
se after the plaintiff has obtained possession 
of the property from defendant No. 1. 

As regards the amount of compensation 
to be allowed for the wrongful use and 
occupation after February |, 1923, we 
think that the amount fixed by the trial 
Court should be accepted. No suggestion 
to the contrary has been made in the 
course of the argument before us, Though 
it 13 not appropriate to call it rent, as 
stated by the trial Court in the decree, it 
is really compensation for the wroagful use 
and occupation by defendant No. lafter the 
expiry of the lease. 

We, therefore, reverse the decree of the 
lower Appellate Court and restore that of 
the trial Court subject to the variation 
that instead of the word “rent” the expres- 
sion should be “mesne profits,” with ®osts 
in this Court and in the lower Appellate 
Court on defendant No. 1. Original de- 
fendant No. 2 shosld bear his own cost; 
throughout. Jt may be noted that he did 
not appear in the trial Court, hut he’did 
appear before the lower Appellate Court. 
He has not appeared before us. 

A. N, A. , Appeal 
11) 29 B. 213; 7 Bom. L. Re 12. » 


allowed. 
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3 PRIVY COUNCIL. 
APPEAL FROM THE CALOUTTA Hres Court. 
i February 24, 1927. 
Present:—Viscount Dunedin, Lord Salvesen 
and Sir John ‘Wallis, 
KESHORAM PODDAR—ApPELLANT 
versus 
NUNDO LAL MALLICK—Rezsponpent. 
Calcutta Rent Act (III of 1920), s. 1 sub-s. (4)— 
Calcutta Rent (Amendment) Act (I of 1924)—Proviso 


to sub-s. (4) of s. 1, effect of—Jurisdiction to dispose 
of proceedings relating to higher valued premises, 


` whether taken away by amending Act—Act, applica- 


tion of. 

The effect of the proviso added to s. 1 sub-s. 4 of 
the Calcutta Rent Act of 1920 by the Amendment 
Act of 1924, is not to make the Acta temporary Act 
ending at March, 1924, as regards the higher valued 
premises and an existing Act until 1927 as to other 
premises, but is just as if the words of the proviso 
had been inserted in the original Act itself. [p. 39, 
col. 1; AJ 

The jurisdiction of the President of the Improve- 
ment Committee under the Calcutta Rent Act, 1920, 
to dispose of proceedings relating to the higher valued 
premises commenced before March, 1924, was not 
taken away by the proviso to sub-s. (4) of s. 1 intro- 
duced by the Amendment Act. [p. 39, col. 1; B] 


The application of the Act is when parties begin 
to move under it, [p. 39, col. 1; C] 

Appeal from the decree of the Calcutta 
High Court dated the 16th . December, 
1924. 

Messrs. B. Dube and DeGruyther, K. C.; 
for the Appellant. 


JUDGMENT. 

Viscount Dunedin.—The appellant 
inthis case is the tenant, and the respond- 
ent isthe landlord of certain premises in 
Calcutta. 

The appellant was let into possession on 
the Ist June, 1920, as a tenant, but the rent 
payable was not then fixed. He remained 
in possession until March, 1923, and the 
question raised by the case is, what rent 
ought to be paid for that period of occupa- 
tion. 

After the entry in June, 1920, the ques- 
tion of rent being mooted, the respondent 
denfanded from the appellant rent at the 
rate of Rs. 4,500 per mensem, inclusive of 
taxes. The appellant conceiving that this 
demand was excessive, decided to avail him- 
self of the provisions of the Caleutta Rent 
Act (Ben) III of 1420, which had come 
into forceon the 5th May, 1920. By that 
‘Act, either the landlord or the tenant may 
apply tothe Controller of Rates, an officer 
appointed uhderthe Acf, to fix the standard 
rent. By s. 18 ofthe Act an appeal is given 
from his decision tothe Pxesident of the 
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Improvement Tribunal, whose decision is de” 
clared to be final. The appellantaccardingly ` 
applied to the Controller. On the 23rd Oc- 
tober, 1922 the Controller fixed the rent at 
Rs. 4,500 per month; on the 25th Novem- 
ber, 1922, the appellant appealed to the 
President of the Improvement ,Committee 
to review that decision. The President, 
whose time was fully occupied by appeals, 
did not take up the appellant’s appeal at 
once, but from time to time adjourned the 
hearing, so thatit was only finally disposed 
of on the 3rd August, 1924 He disposed 
of it by holding that he had no jurisdiction 
to determine the matter. This he did be- 
cause of two Acts which had been passed 
while the case was waiting for hearing be- 
fore him. 

In the original Act, s. 1, sub-s° 4, it 
was provided that the Act should commence 
when the Local Government should, by 
notification, direct and should continue 
for three years from that date. By the 
Calcutta Rent Amendment Act (Ben.) 
IL of 1923, that provision was amended 
by the substitution ofthe fixed date ofthe 
end of March, 1924, for the expiration of 
three years from the commencement, A 
further amendment was made by the 
Calcutta Rent (Amendment) Act (Bengal) 
J of 1924 by which the date 1y27 was sub- 
stituted for 1924, but there was added the 
following proviso: — 

“Provided that after the 3lst day of 
March, 1924, this Act shall.cease to apply to 
any premises the rent of which exceeded 
Rs. 250 a month, or Ra. 3,000 a year, on the 
lst day of November, 1313.” 

The appellant then applied to the High 
Court unders 115 (b) of the Code of Civil 
Procedure to have a judgment enjoining 
the President to exercise his jurisdiction, 
but the Judges of the High Curt took the 
same view asthe President, holding that 
he had no jurisdiction. if 

There is no question but that the premises 
in question in the case are worth more 
than the figure mentioned inethe proviso 
to the Act of 1924. The President of the 
Improvement Tribunal, in his judgment, 
said:— ° SE 

“The plain meaning of the amendments 
effected by the Act of 1924 is, that the 
principal Actis extended till the end of 
Maych, 1927, in the case of all premises 
except those the rent of which on the Ist 
November, 1918, was over Rs. 25U a month 
and consequently, so far as the last-men- 
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tioned pramises are concerned, the principal 
Act expired with the 3lst March, 1924. 

“The rents of the premises in question 
in all these cases were mora than Rs. 250 a 
month on the lst November, 1918. It follows 
from what I have said that the proceedings 
in all these three cases terminated ipso fucto 
on the 3lst March, 1924.” 

The learned Judges of the High Court 
took the sama view. Their Lordships 
think that the discussions as to the different 
effects of a repealing Act on the one hand, 
and anexpiring Acton the other, which 
bulk largely in-the judgments given, are 
really beside the point. The Act is the 
Act of 1920. It was a temporary Act and 

„would have expired in three years from its 
iaception, but by subsequent amendments 
its life was prolonged until 3lst March, 
1924. It was, therefore, a living Act at the 
moment of the application to the President. 
Then there is the proviso. [A] The view 
taken by the learned Judgesis that the effect 
of the proviso is to make the Acta temporary 
Act ending at March, 1924, as regards the 
higher valued premises, but an existing Act 
until 1927 as to other premises Their 
Lordships think that this is an erroneous 
view. As above said, the Act of 1920 still 
lives until 1927. The effect of the proviso 
is just asif the words therein had been 
inserted in the original Act, and the Act 
must be so read atthe present time. [Aj 
Now, if that had been done it would, their 
Lordships think, never have occurred to 
anyone to say that there could be aught 
but one interpretation. The Actis good for 
premises of all valuesup to March, 1924, but 
only ‘good for those of lower value after that. 

[C] The application of the Act is whenthe 
parties begin to move under it. [CO] This was 
done in the present case before, March, 1924. 

The rest is merely the working out of 
the application. [B] Their Lordships are of 
opinion that the High Court ought to have 
directed the President of the Improvement 
Tribunal to exercise his jurisdiction. [B] 
The case*must go back for them to do so, 
When he exercises it, his judgment, in 
view of s, 18, will be final and not subject 
to review. 

Their Lordships will humbly advise His 
Majesty in accordance with the above 
opinion, and the appellant will have the 
costs of this appeal and in the Court below, 

A. N. A. Appeal alowed. 

Solicitors for the Appellant:—Messrs. 
Watkins and Hunter. ? 
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MADRAS HIGH COURT. 

Orv Raviston Petition No. 661 or 1924. 

September 8, 1925. 

Present :—Mr. Justice Devadoss and 
Mr. Justice Sundaram Chetty. 
KARUPPANNAN (MINOR) BY MOTHER 
AND NEXT FRIEND KANNAKKAL— 
PiLsInTIFF—PETITIONER 
VETSUS 
PAMBAYAN alias KARUPPAN SAMBAN 

AND ANOTHER—DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872}, s, 283—Slavery bond— 
Loan to servant without interest—Right to recover 
principal in case of unsatisfactory work—-Evidence 
Act iI of 1872), s 92 (4)—Oral evidence, whether 
admissible to prove payment of wages. 

The plaintiff lent Rs. 100 to the defendants on a 
bond by which the latter undertook to do pannat 
work for the plaintiff in lieu of interest on the said 
amount and if they failed to do pannai without any 
delay, the plaintiff was to be at liberty to realise 
the principal amount and the losses arising therefrom. 
by proceeding against them personally and also 
against their properties. In a suit to recover the” 
amount due under the bond: 

Held, (1) that the bond was not a slavery bond 
aud was not illegal or opposed to public policy; [p. 
40, col. 1; A] 

(2) that s. 92 of the Evidence Act did not bar the 
plaintif from adducing evidence as regards the wages 
actually paid by him for work done by the defend- 
ants; [p. 40, col. 1; B.J 

(3) that the value of the amount of work done by 
defendants without wages being paid off, such value 
being calculated at the current rate of labour obtain- 
ing in that part of the District, ought to be set off 
against the principal of the bond. [p. 40, col. 1; C] 

Ram Sarup Bhagat v. Bansi Mandar (1), distin- 
guished. 

Ponnusami v. Palayathan (2), followed. 


Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif, Melur, 
in S. O. S5. No. 907 of 1928. 

Mr. Watrap S. Subramania Iyer, for the 
Petitioner, 

Mr. T. L. Venkalarama Iyer, for the Re- 
spondents, 

JUDGMENT.—The first question in 
this civil revision petition is whether the 
bond sued on, Ex. A, is a slavery bond and, 
therefore, illegal and opposed to public 
policy. The District Munsif dismissed the 
suit solely on the ground that Ex. A is a 
slavery bond. The terms of the bond are 
that the executants Nos. 1 and 2 should do 
pannat work in lieu of interest on thessaid 
amount Rs. 100 and if they failed to do 
pannai work, without any delay, the plaint- , 
iff should be at liberty to realise the prin- 
cipal amount and the losses arising there- 
from by proceeding against them personally 
and also against their properties. The 
terms of this bond differ materially from 


ihe . 

áj 
thee terms of the bond which was the sub- 
ject of.consideration in Ram Sarup Bhagat 
v. Bansi Mandar (1). Here there is no 
penal interest claimable ynder the bond. 
An option is given to the executants to do 
work or pay the principal sum. The 
amount is re-payable in three years. The 
terms of this bond are like the terms of the 
bond which was considered by Phillips, dJ., 
in Ponnusami v. Palayathan (2). [A] We 
think that the bond is not a slavery bond 
and its terms are not opposed to public 
policy.[A] Butif the defendants, the exe- 
cutants .of the bond did work to the plaint- 
iff without being paid their wages for their 
work, then the value of the work would be 
out of all proportion to the interest that is 
payable on the principal amount. To make 
our meaning clear the wages payable to 
the defendants would be'at least 12 annas 
a day and if they work for 30 days then 
their wages would come to Rs. 22-8-0 and 
that multiplied by 12 would cometo Rs. 270 
a year which would be the rate of interest 
onthe bond and the plaintiff admitted in 
the plaint that they worked for nearly 
three years. Ifthe plaintiff did not pay the 
ordinary wages payable to labourers of this 
class, then the plaintiff has been consider- 
ably overpaid, the principal and the interest 
on the bond.[B] The plaintiff’s contention is 
that he did pay wages to the defendants but 
the District Munsif held that s, $2 of the 
Evidence Act was a bar to evidence being 
adduced of such payment. We do not 
think that the terms of the bond in any 
way preclude the Court from taking evi- 
dence on the point whether wages were 
paid or not to the defendants. The bond 
itself is silent as to the payment of wages 
and there is no negative covenant in the 
document that the defendants should not 
claim wages for work done. We, therefore, 
think that s. 92 of the Evidence Act does 
not bar the plaintiff from adducing evidence 
as regards the wages paid by him for work 
done by the defendants.{B] The lower 
Court will take evidence as to the amount 
of wages paid by the plaintiffs. [C]The value 
of the amount of work done by defendants 


. witfaut wages being paid off, the value of 


his work being calculated at the current 
rate of Jabour obtaining in that part of 
the District, will be set off against the 
principal of the bond [0], 

a 30 Ind. Cas. 955; 42 ©. 742; 19 C.W. N. 1118. 

2) 51 Ind. Cas. 252; (1919) M. W. N, 534; 10 L. W. 
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Ths defendants’ plea in the District 
Munsif's Court was that the suit .bond was 
not executed by them; in other words they 
pleaded forgery. The District Munsif has 
not tried this issue. He should “firsb try 
this issue, viz., whether the bond was execut- 
ed by the defendants in plaintiff's favour 
and if he finds tkat the bond was executed 
by defendants then he should proceed to 
consider ‘the other issue, namely, whether 
the plaintiff paid any*wages to the defend- 
ants and whether any work was done by the 
defendants without the wages being paid 
for such work. We set aside the decree of 
the District, Munsif and remand the suit 
for trial in the light of the observations 
made above. We make no order as to the, 
costs of this petition and the costs of the 
suit will be provided for in the decree of 
the District Munsif. 


vV. N. V. Decree set aside. 


BOMBAY HIGH COURT. 
Frrsr OivIL APPEAL No. 135 or 1925. 
August 6, 1926. 
Present:—Justico Bir Lallubhai Shah, Kr, 
_ and Mr. Justice Fawcett. 
RUKMABAT DATUSA POWAR— 

DEFENDANT—APPELLANT 
| versus 
FAKIRSA HANMANTSA CHAVAN 


— PLAINTIFF —RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. Ti-dA— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 98 
Obstruction to delivery of execution—Removal of ob 
struction—Suit by claimant to declare decree in an- 
uther suit void and to recover possession—Limitation. 

There was. a dispute between the plaintiff and the 
defendant with regard to a house. The matter was 
referred to arbitration and a decree was passed in 
terms of the award. The defendant sued the tenant 
of the house and sought delivery of possession in 
execution of his decree against the tenant. The 
plaintiff obstructed on the ground thas the award 
decree was fraudulent and that he should not be dis- 
possessed until he took steps to set that decree 
aside, but his obstruction was removed and posggs- 
sion was delivered tothe defendant on 13th October. 
1921. The plaintiff sued on 5th July, 1923, for pos- 
session of the property after declaring that the award 
and the decree based upon it were obtained ‘by fraud: 

Held, that the suit did not fall under Art. 11-4 
of the First Schedule to theeLimitatién Act inas- 
much as it was not one to establish the plaintiff's 
right to the present possession of the property 
which be claimed in the execution proceedings and 
was not, therefore, barred.[p, 42, col, 2; p. 43, ool 2; Aj 
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. _ First appeal from the decision of the 
First Glass Subordinate Judge, A. P., at 
Sholapur, in Suit No. 929 of 1923. 

Mr. P. B. Shingne, for the Appellant. 

Mr. G. N. Thakor (with him Mr. G. R. 
Madbhavi), for the Respondent, 

. JUDGMENT. 

Shah, J.—This appeal arises out ofa 
suit filed by the plaintiff against his de- 
ceased uncle's daughter, the defendant. The 
relationship of the parties is given in the 
pedigree in the plaint, The property with 
reference to which the dispute has arisen 
belonged to Nagusa, and on his death, it 
went to his widow Krishnabai, who died 
in 1913. The plaintiff isthe nephew, that 
is the son ofthe brotherof Nagusa, and 
the defendant is the daughter of another 
brother of Nagusa. It appears that there 
was a dispute between the plaintiff and 
the defendant with regard to this house. 
On November 20, 1920, there was a refer- 
enee to arbitration. The arbitrator made 
his award on November 28, 1920, and the 
present plaintiff filed an application to have 
a decree in terms of the award on Decem- 
ber 6, 1920. The decree was passed in 
terms of the award on December 7. .In 
pursuance of the decree as soon as thesum 
of Rs. 200 was tendered by the present 
defendant and as soon as he realised that 
that was the only sum which he wasto get 
under the award, he made an application 
on December 14, 18420, to the Court com- 
plaining of the fraudulent manner in 
which his consent to the rajinama, that 
is, the reference to arbitration, was obtain- 
ed, and as to how the decree came to be 
passed in a fraudulent manner on the 
award. Thereafter the sum of Rs, 200 
which was tendered by the defendant was 
taken by the Pleader who was engaged by 
the present plaintiffin these proceedings. 

, It was handed over to the present plaintiff 
and a receipt was passed. Hemade several 
other futile attempts to get rid of the 
decree by applying to authorities who 
would have*nothing to do with the setting 
aside of the decree, 

. After that decree was passed the present 
deféndant® obtained a decree against the 
tenant in possession in Suit No. 1537 of 
1920, and applied to execute that decree, 
Then an obstruction was offered by the 
present plaintiff with the result that, on 
the application (No. v4] of 1921) of the pre- 
sent defendant, who was the plaintiff 
there, the question of removing thé obatruc- 


. 


tion was considerad. The present plaintiff 
filed his answer to this application to 
which I shall refer hereafter. But,‘after 
examining the present plaintiff, the Court 
made an order allowing the application. 
The obstruction of the opponent (i. e., the 
present plaintiff) was not accepted as valid, 
This order was made on October 13, 1921. 

Shortly thereafter the present defend- 
ant obtained possession in execution of 
the decree which she had obtained against 
the tenant in possession. The presentsuit 
was filed by the plaintiff on July 5, 1923, 
in which he prayed for a declaration that 
the award decree in Suit No. 1681 of 1922 
referred to in the plaint was void as it had 
been brought about by the defendant by 
defrauding the plaintiff and by bringing 
undue influence to bear on him, and that 
it was, therefore, nôt binding on him. He 
prayed for possession of the property in 
question’ and other minor reliefs. 


The ground upon which he sought to set 
aside the decree was that he was defraud- 


ed and that in consequenceeof his weak * 


intellect he was taken in by the assurance 
given to him at the time ofthe rajinama 
that as a result of the award the plaintiff 
was to get Rs. 200 per year as rent of the 
property. The defendant relied upon the 
apparent regularity of the proceedings 
before the arbitrator as also before the 
Court which passed the decree in terms of 
the award and contended that the plea of 
the plaintiff that fraud was practised upon 
him was not justified. She also pleaded 
that the plaintiff's claim was time-barred. 
lt is not necessary to refer to the defence 
of adverse possession which really has been 
negatived by the lower Court and not 
pressed before us. 


On both the points the learned trial 
Judge came to the conclusion adverse to 
the defendant. The trial Court held that 
the decree was liable to be set aside as 
having been obtained on an award which 
was brought about by fraud and mis- 
rapresentation, and further that the claim 
was not barred under Art, 11-A of the Indian 
Limitation Act, because the order that afag 
passed on October 13, 1921, was not the 
result of such investigation as was required 
by law, and, therefore, it was not an order 
within one year of which the suit should 
have been brought The plaintiff's claim 
has been allowed, and from the decree 
passed by the érial Court the present appeal 
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itt support of the appeal. : 

[After considering the evidence His Lord- 
ship accepted-the plea that the award was 
secured by fraudand misfepresentation and 
proceeded:—] 

The second question relates to limitation. 
It, i8 urged that in view of the order of 
October 13, 1921, passed by the Court deal- 
ing with the defendant's application for re- 
moval of the obstruction in the other suit, 
in which she had obtained a decree against 
the tenant for possession, the present 
claim for possession isjbarred under Art. 11-A 
of the Indian Limitation Act. In order to 
appreciate this point it is necessary to 
know as to what happened in the proceed- 
ings for the removal of the obstruction. 
The present plaintiff in the application 
which was filed against him after refer- 
ring to the.decree now in question as to how 
it was obtained said as follows :— 

“Tam taking separate legal stepsin order 
to eancel the aforesaid award, Till then I 
may not be deprived of my possession. IfI 
lose possessien the property will be dispos- 
ed of, This may be taken into considera- 
tion as the property is very valuable. 
Taking into consideration all these things, 
it should be decided that possession of the 
disputed property should not be taken.” 

This statement is Ex. 29 in the case. 
After this statement he was examined with 
reference to the application against him. 
The order in question was made in these 
terms :— 

“The evidence shows that the plaintiff 
(applicant) Rukmabai and the opponent 
(Fakirsa) had a dispute about this very 
house and the matter was referred to an 
arbitrator. He decided that Rhkmabai 
should pay Rs. 200 and retain possession of 
the house. The copy of the award and the 
reference to arbitrator prove this. The 
decree was passed by the Court in accord- 
ance with the award and, thereafter, 
Rulemabai, applicant, paid Rs. 200 in Court 
and the amount was paid to opponent's 
Pleader. - Under the circumstances, the 
opponent cannot of right offer obstruction 
to,the delivery of possession.” 

Accordingly, an order’ under r. 98 of 
O. XXI was made in favour of the then 
applicant, The order would be final 
subject to the result of any suit that may 
be brought to establish the right.which a 
party claims to the present possession of 
the property, And Art, 11-A also relates to 
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is preferred. Two points have been urged aguit by a person against whom an order , 


has been made under the Civil Procedure 
Oode upon an application by the holder of 
a decree for possession of immoveabls 
property to establish the right which he 
claims to the present possession of the pro- 
perty comprised in the order. The question 
to be determined is whether the present 
suit to set aside the decree and to obtain 
possession asa consequence of the setting 
aside of the decree could be said to be a 
suit to establish the right which he claimed 
in the proceedings to the present posses- 
sion of the property. That must be deter- 
mined with reference to the circumstances 
of this case. 

[A] In the present case looking to the pro- 
ceedings itis clear that the present plaint- 
iff then claimed that possession should not 
be allowed to be transferred until he took 
steps to set aside the award decree which 
he said was obtained by fraud. The 
present-suit cannot be treated as a sult to 
establish his right to the present possession 
of the property which he claimed in those 
proceedings. Itis really a suit to claim 
possession as a consequence of ‘the setting 
aside of the decree. [A] His present suit is 
based on the allegation of fraud, and is to 
set aside the decree, a relief which is quite 
distinct and different from the one which 
he claimad in the proceedings relating to 
the removal of obstruction. The order 
then made was clearly based upon the view 
that so long as the decree stood the present 
plaintiff was bound by it and that there was 
no reason to justify his obstructing the 
delivery of possession to the present de- 
fendant. But there was no investigation 
in those proceedings, and it is hardly. 
likely that such a question could be gone 
into in those proceedings, namely, whether 
the decree was obtained by fraud or not 
and whether it was liable to be set aside on , 
that ground. Itis perfectly true that in 
those proceedings the present plaintiff 
adumbrated the ground which he now 
relies upon for having the decree set aside. 
But it did not or could not form the subject- 
matter of investigation in those proceed-, 
ings. The contention of the ptesent *de- 
fendant would have force if the present 
suit was merely to recover possessjon from 
the defendant even though the decree were 
allowed to stand. No deubt’ ifthe plaintiff 
wanted to recover possession allowing the 
decree to stand, in view of this order he 
would be bound to file a suit for such 
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possession as he claimed in the miscel- 
laneoug proceedings within a year. But 
the present suit is on a different cause of 
action and relates to a point which did not 
arise in the miscellaneous proceedings. In 
this view of the master, it seems to me that 
the contention of the defendant is not well- 
founded. The circumstances of each case 
must be looked at to determine the true 
nature of the order. I may, however, refer 
to the observations in Ramanada Dutt v. 
Bithee (1) which was acase under s. 246 of 
the Code of Civil Procedure of 1859, at 
page 265* of the Report which relate to a 
point somewhat similar to the one which 
we have to consider: — 

“Now the present suit was brought not 
‘to establish such a right but to invalidate 
the decree. The plaint implies the liabil- 
ity of the property for the debt, if the 
decree be valid, and, charging that the 
decree had been obtained by collusion and 
fraud, asks that if may be cancelled on 
that ground, and as a consequence the 
property declared not liable to be sold 
under the order dismissing the plaintiff's 
claim, and this is the relief decreed by the 
lower Courts. Theclaim in the suit then 
not being cognizable under s. 246, we think 
the period of limitation therein prescribed 
is not applicable.” 

The case was under s. 246 of the old 
Code of 1859 corresponding to the present 
rr. 58 to 63 of O. XXI of the Civil Procedure 
Code, Butthe principle appears to be the 
same as to whether in the miscellaneous in- 
quiry in determining the question as to pre- 
sent possession whether the question as to 
_the validity of the decree could or could not 
be gone into. In the present case we are 
satisfied that it was not gone into and that 
it could not have been gone into. 

In the case of Rango Vithal v. Rikhivadas 
(2), which was a case under s. 269 of the 
Code of 1859 corresponding torr. 98 to 103 
of the present Code, the following observa- 
tions appear to be useful (page 1767): — 

“His right in this last sentence should, 
on the ordinary principles of interpreta- 
tion, be identical with the right spoken of 
in" the earlier one, that, is, the right to 
present possession. This is the sole right 
on which the Court executing the decree 


has summarily adjudicated, and if.its ad-. 


(1) 4 M. H.C. R. 262. 





(2) 11 B. H. C. R. 174. . 
*Page of 4 M. HO. REL] j 
TPage of 11 B. H.O. R.— [Hd] . 


judication has been wrong, all that the 
party, injuriously affected by it, can “be 
reasonably expected to do is to establish 
‘his right’ to that of which he has been 
deprived, namely, his possession. If the 
order has been made against the purchaser 
in execution of the title of the judgment- 
debtor, it amounts to a denial “ that 
title embraces a right to present posses- 
sion. If the title does embrace such a 
right, the order ought to-have been differ- 
rent, and the purchaser suing ‘to establish 
his right’ must succeed if he establish this 
right to present possession, no matter what 
other rights over the same land may be 
vested in his opponent. But the worde, 
it is plain, are intended to have but a 
single sense, whether they are applied to 
the execution-purchaser or his antagonist : 
if they mean the,right to present posses- 
sion for the former, they must mean it also 
for the latter.” 

It is hardly necessary to examine the facts 
of this case. It is enough to say that, in 
the Code of 1882, the expression “present 
possession” had Leen used ein the corres-* 
ponding provisions and is repeated in the 
Code of 1908. The question in each case 
has to be answered with reference to the 
subject-matter of investigation in miscel- 
laneous proceedings and thesubject-matter 
of the suit, to which the order is pleaded 
as a bar. Where the basis of the claim 
in the suit is the same as that put forward 
in the miscellaneous proceedings to the 
present possession, Art. 11-A would apply 
but where the basis of the claim is dig- 
tinct and different and the possession 
claimed is not present possession but only 
by way of consequential relief to the dec- 
ree being set aside, the Article cannot 
apply. 

The result is that the contention of the 
defendant that the claim is barred must 
be disallowed. We affirm the decree of 
the lower Court and dismiss the appeal 
with costs, ? 

Fawcett, J.—I agree. [A] I think that 
the present suit does not fall under Art. Il- 
A, because it is nota suit to establish a 
right which the plaintiff claimed to the 
present possession of the property if the 
execution proceeding. [A] In that view, it is 
unnecessary to consider whether Art. Jl-A 
covers the case of an order which is passed 
without investigation, a point on which 
there is some conflict of authority. The 
case might, no doubt, have been different 
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if the plaintiff had distinctly based’ his 
right to present possession in the execution 
proceedings on the award decree not being 
binding upon him, andehad asked the 
Court to decide that it was not so binding, 
Apart from any question whether the exe- 
cuting Court could go into that question, 
in the present case it is clear that the 
plaintiff did not take up that position. 
Therefore, I think Art.11-A of the Indian 
Limitation Act does not bar this suit. 
A. N. A. Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL rrom THE BomBay HIGH CooRrT. 
February 3, 1927. 
' Present :—Lord Phillimore, Lord 
Carson, Lord Darling and Mr. Ameer Ali. 
LINGANGOWDA DOD-BASANGOWDA 
a PATIL AND OTHERS—APPELLANTS 


versus 
BASANGOWDA BISTANGOWDA 
PATIL AND OTHERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908, s. 11, Expl. 
VI--Joint Hindu family—Suit by one member—Sub- 
sequent suit by other members for same relief—Res 
judicata—‘Parties'\—Representation—Assent of other 


member's, 
In the case of an Hindu family where all have 


rights, it is impossible to allow each member of the 
family to litigate the same point over and over again, 
and each infant to wait till he becomes of age, sand 
then bring an action, or bring an action by his 
guardian before; and in each of these cases, there- 
fore, the Court looks to the Explanation VI of s. 11 of 
the Code of Civil Procedure to see whether or not 
the leading member of the family has been acting 
either on behalf of minors in their interest, or if 
they are majors, with the assent of the majors. [p. 
44,' col. 2; A] : 

Appeal from the judgment of the High 
Court of Bombay. 

Mr. Kenworthy Brown, for the Appellante. 

Mr. E. B. Raikes, for the Respondents. 


JUDGMENT. 

Lord Phillimore.—Their Lordships 
have listened carefully tothe arguments 
of Counsel for the appellants, but they 
are of opinion that on the first point, 
which, decided in the way in which they 
propose to decide it, determines the appeal, 
the judgment of the High Court was right. 
: Their Lordships ajopt their reasons. It 
was necessary for a decision in the pre- 
vious suit that the Judge should consider 
what was the position in the family of 
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the fourth and fifth defendants, now the 
present respondents, and he came to a 
very clear decisionon the evidence, that 
not only were they members of the joint 
family, but that they werein possession 
of some of thejoint family property. It 
seems, therefore, tobe beyond doubt that 
the question has been-decided in previous 
litigation between the parties. . That is the 
material part of the decision of the High 
Court, except with ‘regard to one point 
which was urged by Counsel for the appel- 
lants, and to which their Lordships have 
given further consideration. The judgment 
says: “It has not now been urged as it 
was urged in the lower Court that the 
present plaintiffs, who are the sons of the 
plaintiff in that suit, are not hound ky the 
decision.” Counsel for the appellants says 
truly that nobody is ever precluded from . 
raising a point of law, except where there 
are some other considerations which would 
make it unfair that he should raise it. But 
when he seeks to argue it now, the answer 
is, that this was not a pure point of law. 
It depended very largely upon the facts, 
[A] In the case of an Hindu family where all 
nave rights, it is impossible to allow each 
member of the family to litigate the same 
point over and over again, and each infant 
to wait till he becomes of age, and then bring 
an action, or bring an action by his guardian 
before; and in each of these cases, 
therefore, the Court looks to the Explanation 
Vi of s.11 of the Code of Civil Procedure 
to see whether or not the leading member 
of the family has been acting either on 
behalf of minors in their interest, or if they 
are majors, with theassent ofthe majors. [A] 
In this case there is no question of majors, 
It seems clear that the plaintiff in the pre- 
vious suit was acting on behalf of himself 
and his minor children to try to exclude 
a collatéral branch from a share of the 
family property. If he had succeeded. the 
judgment would have inured for the benefit 
of the children, and as he has failed, they 
must take the consequences. Their Lord- 
ships had occasion to comment upon and 
apply this Explanation VJ, in the case of , 
Mata Prasad v. Nageshar Sahai ay. 

In their Lordships’ view this appeal fails, 


(1) 9b Ind. Cas. 370; 52 I. A.*398;3 O. W.N. 1: A. 
I. R. 1925 P. C. 272; L, R. 6 A. (P. C.) 195; 28 0.0. 
352; 24 A. L. J. 1:43 0. D. J. 51; (1926) M. W. N. 
83; 47 A. 8839 50 M. L. J. 18; 13 Ò- L. J. 19; 39 0, 
W. N. 626; 28 Bom. Lr R. 1110 (P, O). 


ma 


[101 £. O. 1927] . SHYAMA GHARAN GHOSE V. FAKIR CHANDRA DUTT. d 


and they will humbly advise His Majesty 


_ that it be dismissed with costs, 


ALN. A. Appeal dismissed. 

Solicitors for the Appellants:—-Mesers. 
Douglas Grant & Dold. 

Solicitors . for the Respondents: —Messre. 
T. L. Wilson & Co. « : 


CALCUTTA HIGH COURT. 
APPEAL From APPBLLATR Decrzes Nos, 139 
AND 140 oF 1925. 

December 14, 1426. 

Present :—Mr. Justice Mukerji and 

. 'Mr. Justice Graham. 
SHYAMA CHARAN GHOSE— DEFENDANT 
—APPELLANT 
versus 
FAKIR CHANDRA DUTT—Pustnsirr— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1883), ss. 50, 102 (b), 
115—Record of Rights—Presumption of fixity of rent 
—Addition of ‘kaimi’ in entry, effect of—‘Kaimiy,’ 
meaning of—-Mere payment at unvarying rate, whe- 
ther evidence of fixity of rate. 

An entry in the Record of Rights describing a 
tenancy as a ‘kaimi settled raiyat’ is an entry in 
compliance with the provisions of s. 102 (b) of the 
Bengal Tenancy-Act. The addition of the word ‘kaimi’ 
has not the elfect of making the entry bad so as to 
bar the operation of s, 50 of the Bengal Tenancy Act. 
[p. 45, col. 2; A] 

Payment of rent at an unvarying rate for more 
than 20 years in itself would not be sufficient to 
establish that a tenancy is held at fixed rate, [p. 45, 
col. 2; p. 46, col, 1; B 

The word ‘kaimi’ connotes nothing more than peor- 
manence of occupation and does not import fixity of 
rent, [p. 46, col. 1; C] 

Appeals against the decrees of the Sub- 
ordinate Judge, Second Court, Hooghly, 
dated the 30th May, 1924, modifying those 
of the Munsif, Second Court, at Serampur, 
dated the 15th September, 1923. 

i Dr. Bijan Kumar Mukherji, for the Appel- 
ant, 

Babus Bimal Chandra Das Gupta and 
Surya Kumar Aich, for the Respondent. 

. JUDGMENT. 

Graham, J.—These appeals, in which 
the defendant is the appellant, arise out of 
suits for efhancement of rent on the ground 
of increase in the price of staple food crops. 
The plaintiff claimed that the tenancies 
in question are occupancy holdings: and 
liable as such to enhancement under the 


provisions ofs, 30 of the Bengal Tenancy _ 


Act. 
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The main defence Was that the tenancies 
are holdings at fixed rate and are not 
liable to enhancement. ‘fhe Court of first 
instance found in favour of the plaintiff 
and gave a decree, On appeal by the defend- 
ant that decision was affirmed by ihe 
learned Subordinate Judge, the appeals be- 
ing dismissed and the cross-appeals of the 
plaintiff allowed with costs. 

The defendant has now appealed to this 
Court and two pointshave been urged cn 
his behalf. [A] The first contention has 
reference to ss. 50, 102 (6) and LISof£ the 
the Bengal Tenancy Act, and it is argued 


‘that the entry in the Record of Rights 
‘describing the tenancies as ‘kaimi settled 


raiyats’ is not an entry in compliance with 
the provisions of s.102(3) of the Bengal 
Tenancy Act, and that, that being so, the 
presumption arising under s. 50 of the Act 
is not taken away. e 

I do not think there is any substance in 
this contention. One of the classes ex- 
pressly specified in s. 102 (b) for record is 
that of ‘settled raiyat’, and in view of the 
fact that the preceding portion of the 
section authorises the Settlement Officer 
to include ‘other particulars’, it cannot, in 
my opinion be held that the addition of 
the word ‘kaimi’ has the effect of making 
the entry a bad entry, so as to bar the opera. 
tion of s. 50 of the Act. [A] 


It was next contended that, even assum- 
ing the entry to be a good entry, and that 
the appellant is not entitled to the benefit 
of the presumption under s. 50, the 
Courts below ought in the particular 
circumstances of this case,and on the basis’ 
of the evidence furnished by certain rent 
receipts to have held that the tenancies were 
at fixed rate, and are not enhanceable, 
It was also urged in this connexion that 
the expression ‘kaimi settled raiyat' imports 
fixity of rent as well as permanency and 
heritability. ' 

In my judgment, these contentions are not 
well-founded. [B] Itis no doubt true, as 
was pointed out 1n the case of Nityananda 
Pal v. Nanda Kumar Chowdhuri (1) that it 
does not follow because s. 50 has no appli- 
cation that the Oourt is precluded iron 
drawing an appropriate inference from*the 
facts proved by evidence on the record 
It would appear, however, from ground 5 
of the grounds of appeal that the rent 
receipts referred -to abave merely show 


(1) 10 Ind, Oas. 163; 13 0, L, J, 413, 


- nothing 
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ayment of rent at an unvarying rate for 
abre than 20 years, and that in itself 
-would not be sufficient to establish that the 
tenancies are held at fixed rate. [B] _ 

[C] As regards the expression ‘kaimi sett- 
led raiyat’ the meaning of the word kaim 
has been considered in numerous éreported 
caseg of this Court and the view almost 
uniformly adopted has been that it connotes 
nothing more than permanence of occupa- 
tion and does not import fixity of rent: [C] 
seo Fazel Sheikh v. Keramuddi Sheikh (2) 
Gayratulla v. Girish Chandra Bhawmik (3) 
and Meher Ali v. Kalai Khalashi (4). We 
should not, I think, be justified in adopt- 
ing any other interpretation. In the result 
the appeals fail and must be ‘dismissed 
with costs. i 

kerji, J.—I entirely agree and wish 
i aaa a now words with regard to the 


e second ground upon which this appeal has 


been pressed before us. 
The way J is 
Theword kaimi does not import fixity of rent 
but only permanence of occupation. | This 
“ig well-settled upon a series of decisions, 
some of which have been noticed by my 
learned brother in his judgment. [C] There 
is one decision of this Court which has 
been cited before us on behalf of the 
appellants, as suggesting a different view, 
namely, the case of Dwarka Nath Banerji 
v. Rash Behari Guha (5). In that case the 
word ‘kaimi’ appears to have been used 
with reference to what was foundto bea 
tenure and it, therefore, imported per- 
manency of the tenure, but the entry said 
about the fixity or otherwise of 
the rent as it should have. In that case it 
was held that the tenant was entitled to 
prove uniform payment of rent for the 
statutory period and to rely upon the pre- 
sumption under s. 50of the Bengal Tenancy 
Act in support.of their case that the 
tenure bore a fixed rental. It was held 
that the word ‘thereafter’ in s. 115, Bengal 
Tenaney Act, was not to be understood as 
puggesting thatthe payment could not be 
proved to show that atthe time when the 
entry was made the presumption arose and 
that it was that presumption which led 
to the entry being made in that particular 
(2) 6 0. W. N. 916. 
é . N. 175. n 
e 29 Ba ons 261, 19 0. W. N. 1129; 27 O.L. 4, 


STE 1G Ind. Cas, 401; 27 O, W. N. 936; A. L R. 
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I look at the matter is this: [C] l 


"dito. 1997; 
form. Thisis how I understand the judg- 
ment in that case. Section 115, Bengal . 
Tenancy Act, does not, in my @pinion, — 
exclude such evidence of uniform pay- 
ment of rent, but only precludes the 
application of the presumption to a, 
tenancy after the particulars in res- 
pect of that tenancy have been finally 
recorded in the Record of Rights. The 
evidence is relevant, and may be used for 
explaining the entry in the Record of 
Rights or proving any fact apart from the 
presumption. Using the evidence for such 
purposes, the defendant gets very little in 


. the present case, for apart from the aid of 


the statutory presumption the evidence of 

such payment does not go far enough to 

establish that the rent is fixed. . ; 
ALN, A, Appeals dismissed. 
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BOMBAY HIGH COURT. 
Lutrers Patent APPEAL No. 30 or 1925, 
August 11, 1926. 

Present :—Mr. Justice Fawcett and - 
Mr. Justice Patkar. 
SITABAI RAMRAO DESHMUKH 
— DEFENDANT —APPELLANT 


Versus 
GOVINDRAO RAMRAO DESHMUKH 
—PLaINTIFF— RESPONDENT, 

Hindu Law-—Adoption by widow—Bombay Presi- 
dency—Refusal to adopt during lifetime, whether 
amounts to implied prohibition of adoption. 

The mere fact that a Hindu refused to take a son: 
in adoption at the time of his death does not amount 
to an implied prohibition against adoption by his 
widow after his death, and does not, therefore, de- 
prive her of her right to adopt. [p. 47, col. 1; p. 49, 
col, 1; A); 


Letters Patent Appeal against an order of 
Mr. Macleod, O. J., summarily. dismissing 
Second Appeal No. 386 of 1925, against 
the decision of the District Judge.at Nasik, 
in Appeal No. 63 of 1923, amending the ° 
decree of the Subordinate Judge at 
Malegaon, in Civil Suit No. 217 of 1922. 

Mr. V. B. Virkar, for Mr. D.C. Virkar, 
for the Appellant. 

Mr, 5. Y, Abhyankar, for the Respond- 
ent. ° AG 
JUDGMENT. 

Fawcett, J.—The District Judge has 
clearly found that the deceased expressed 
his unwillingness to accede tothe sugges- 
tion that he should adopta boy, and, in 
my opinion, his finding cannot in second. 


N 
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appeal be legitimately taken furthér than 
that. Itis argued for the appellant that 
“some of, the witnesses, who have been 
believed by the District Judge on the above 
point, have stated that the deceased said 
that his estate should devolve in a certain 
manner after his death, for instance, that 
his two wiyes should divide the estate 
-half and half or that it should go to his 
daughter on their death. But the District 
Judge has notfound any such statement 
proved, and I do not think that in second 
appeal we can assume any such finding. [A] 
The question, therefore,in my opinion, is 
whether the mere fact that the deceased 


set his face against himself adopting a. 


boy prior to his death amounts to an im- 
plied prohibition against either of his two 
widows adopting. Looking at the case 
from a “general point of view, unaffected 
by any decisions, it seems to me that it 
would be dangerous to say that, in every 
case where a deceased has refused to adopt, 
he must be taken to bethereby prohibiting 
his widow from adopting. [A] For instance, 
in this particular case the suggestion ` was 
made to the'deceased when he was practically 
in adying state, and one can easily realize 
that a man in that position might not want 
to have the bother ofan adoption, without 
thereby meaning that his widow should 
not adopt after his death. The main 
testimony in 
Yekobashet asked the deceased whether be 
wanted to adopt and he replied he did not; 
aud a3 I have already said I donot think 
the finding of the lower Court can be 
taken beyond that. No doubt, in Bayabai v. 
Bala Venkatesh Ramakant (1) Westropp, O. 
J., did hold that arefusal by a deceased 
to adopt in somewhatsimilar circumstances, 
viz. his saying, “Ido not wish to adopt; 
I have a wife” and so on, would prevent: 
his widow from subsequently adopting. I 
refer particularly to the remarks at pages 
‘hii, iv, v, as also at page xx*. But it is to 
be remarked that at the last named page, 
Westropp, C. J., says:—“I am clearly of 
opinion that #n this case the language of 
the husband has been such as to render it 
impossible toimply any authority in his 
wife, or any other person, to adopt,” which 
supports the contention of Mr. Abhyankar, 
. for the respondent that Westropp, O. J., 
was mainly looking at the case from’ the 


(1) 7B. H, O. R. App. 1. E 
“#Page of 7 B, H, O. R. App—[Hd] z 
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point of view whether there was an express 
authority from the husband to adopt, 
rather than whether his conduct amounted 
to an implied prohibition. However that 
may be, it isto be noted that in that parti- 
cular case the two other Judges are reported 
to have differed from the view taken by 
Westropp, ©. J. Tucker, J., said that he 
was inclined to think that the widow had 
a right to adopt unless her husband ex- 
pressly prohibited her from adopting, and 
that a mere refusal by him would not be 
sufficient ; and Warden, J., concurred in 
the observations of Tucker, J, so that in 
any case this was nota decision by this 
High Court that a mere refusal to 
adopt does prohibit the widow of the 
deceased from herself adopting. The case 
of Bayabat v. Bala Venkatesh Ramakant 
(1) has also been commented upon in 
Yadao v. Namdeo (2). Those remarks, as 
Tread them, do notin any way affect the 
law laid down by this Court that the con- 
duct cf a deceased may impliedly prohibit 
his widow from adopting. But their Lord- 
ships point out that really the decision in 
Bayabai's case (1) went entirely upon an- 
other point, viz., that the widow had been 
cajoled into making the alleged adoption. 
Therefore, there is nothing in the decided 
cases, which, in my opinion, binds us to 
hold that this mere refusal was tantamount 
to an implied prohibition to the deceased's 
widows against any adoption. The’ view 
taken by the District Judge seems to me, 
therefore, to be quite correct. I would 
dismiss the appeal with costs. 

We add, in view of what ‘the appellant's ° 
Pleader says, that the direction of the lower 
Court about the Subordinate Judge deter- 
mining what is a proper and sufficient 
maintenance for the defendant, ete., will 
cover the provision of a suitable residence 
for her, or if such a residence is not pro- 
vided for, the cost of her residence is to be 
taken into consideration in the maintenance 
awarded. No further orders of this Court 
on this point are necessary, 

Patkar, J.—I only desire to add that- 
in this case the finding of the lower Appel- 
late Court amounts to this, that Ramrap 
refused to make any adoption and tHat 
there was no implied or express prohibition 
to adopt. The learned Pleader for the ap- 


(2) 64 Ind. Cas. 536; 481. A. 513 at p. 527; 24 Bom. 
L. E. 609; 17 N. L. R. 145: 30 M° L. T.53: 96 0. W. 
N. 393; 42 M.L. J. 219: 15 L. W. 565; 20 A.L. J, 
481; 48 0,1; A.T. R. 1022 P, O, 216 (P. O), 
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pellant relied on the case of Bayabai v. 
Rala Venkatesh Ramakant (1). That case 
has been noticed by the Privy Council in 
Yadsao v. Namdeo (2) and their Lordships 
have decided that that case resied upon the 
ground that the ‘widow was cajoled into 
making the adoption. The unanimous 
opipion of all the Judges which was the 
basis of the final decision rested upon the 
gound that the widow had been cajoled 
into making the alleged adoption by being 
kept in ignorance of her rights and of the 
effect of an adoption. Tucker and Warden, 
JJ., are reported to have expressly dissented 
from the view of Westropp, C.J., on the 
other points in the case and were inclined 
to think that the widow ofaseparated Hindu 
had aright to adopt without any authority 
from her husband, and she had that right 
unless her husband expressly prohibited her 
fromadopting and thatamere refusal by him 
toadopt would not be sufficient. In the Full 
Bench case of Ishvar Dadu Patil v. Gajabai 
Babaji Patil (3), Madgavkar, J., has expressed 
the opinion that in Yadao v. Namdeo (2) 
their Lordships of the Privy Council ap- 
prove of the*view in Rakhmabai v. Radha- 
bai (4) and disapprovetof the remarks of 
Westropp, O.J., in Bayabai v. Bala Venkatesh 
Ramakant (1) that refueal to adopt by the 


husband in his lifetime is of itself tanta-- 


mount to aprohibition and at page 835* 
deduces the only principle from Yadao v. 
Namdeo (2) as follows:— 

“In a family which is undivided at the 
time of her husband’s death but which is 
subsequently separated in status, even 

-though the property is not actually parti- 
tioned, a Hindu widow in the Maratha 
country can, after the separation in status 
and when the properly vests in her and her 
co-widow, adopt without the consent of the 
collaterals, so long as there is no prohibi- 
tion, express or implied, by the deceased 
husband to that particular adoption. Ab- 
sence of express authority, or refusal to 
adopt in his lifetime, is not of itself a pro- 
hibition in a Maratha country.” 

Iu the case of Rakhmabai v. Radhabai (4) 
‘which has been approved by their Lord- 
ships of the Privy Council in Yadao v. 
Nymdeo (2) it is laid down (page 1917):— 

“Uponethe review which we have made 


of the authorities applicable in this part of 
(3) 96 Ind. Cas, 712; 28 Bom. L. R. 782 at pp 
817, 834; A. I. R. 1926 Bom. 435; 50B. 468 (F. B.). 
(4) 5 B. H. O. R. A, C. J. 184. 
*Page of 28 Bom. L. R.—LEd.] 
{Page of 5 B.H, O, R. A, Q, TAB) 
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India, we are of opinion that in the Maratha 
country, wherein the property in question 
in this suit is situate, a Hindu widgw may,” 
without the permission of her husband, and 
without the consent of his kindred, adopt a 
son to him, if the act is done by her in the 
proper and bona fide performance ofa reli- 
gious duty, and neither caprjciously nor 
trom a corrupt motive.” 


In Ramchandra Bhagavan v. Mulji 
Nanabhai (5) it washeld bya Full Bench 
that in the Bombay Presidency a widow 
having the power to adopt, and a religious 
benefit being caused to her deceased hus- 
band by the adoption, any discussion of her 
motives in making the adoption is irrele- 
vant. It follows that the widow of a sepa- 
rated Hindu in the Bombay Presidency has 
the right to adopt in the absence ofan ex- 


‘press or implied prohibition by the deceased 


husband. The question whether the right 
of a widow to adopt as recognized in this 
Presidency is an inherent right or a delegat- 
ed one has not been finally decided. In 
Ishvar Dadu Patil v, Gajabai Baboji Patil 
(3) at page &37* Shah, J., is definitely of the 
opinion that the right of the widow to 
adopt as recognized in this Presidency is not 
inherent but based upon the implied con- 
sent of her husband and that itis difficult 
to reconcile the theory of inherent right of 
the widow in this Presidency to adopt with 
the basic proposition relating to the Law of 
Adoption. On the other hand, it is argued 
by Mr. Abbyankar for the respondents that 
in the case of Lakshmibat v. Sarasvatibai 
(6) cited apparently with approval by their 
Lordships of the Privy Council in Yadao 
v. Namdeo (2), Sir Lawrence Jenkins was 
inclined to take the view that in this Pre- 
sidency the widow's right is inherent and 
not merely delegated. It may be contended 
that it is somewhat difficult to reconcile the 
right conceded to the mother to adopt |as in. 
the case of Venkappa Bapuv. Jivaji Krishna e 
(7), orthe right conceded to the grand- 
mother to adopt las inthe case of Nabar 
Govind v. Balvant Hari (s)], with thetheory 
of the widow's right to adopt being solely 
based on the implied consent of the hus- 
band. Vyahavara Mayukha, Ch. IV, s.,6, ph. 


(5) 22 B. 558; 11 Ind. Dee. (N. 8.) 954. 
(6) 23 B. 789; 1 Bom. L. R. 420; 12 Ind. Dec. ww. £.) 


528. 
(7) 25 B. 306; 2 Bom. L. R. 1104. . 
(9) 80 Ind. Cas. 435; 26 Bom. L, R. 528; AIR, 
1924 Bom. 437; 48 B. 559. i 
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16 to 18 (Stoke's Hindu Law Books, pages 
63 and 64) may also be referred to in this 
connection. It isnot necessary to pursue the 
question further in this case. The solution 
-of the difficulty as suggested by Madgavkar, 
dJ., in Ishvar Dadu Pajil v. Gajabai Babaji 
Patil (3) at page 834* may be accepted:— 

“As betweén express authority at one 
end and express prohibition at the other is 
the large space of implied authority and 
implied prohibition. The dividing line 
between the last two categories cannot be 
laid down by the Courts, That must be 
a question òn the facts in each case and 
does not depend on the words ‘with his 
authority’ or ‘in the absence of the prohibi- 
tion.’ ” 

Applying this test to the present case it 
appears that there is a concurrent finding of 
both the lower Courts that there was no 
express or implied prohibition by the hus- 
band, There is evidence in tne case to 
show that Ramrao stated that after his death 
the property should go to his widow and to 
his daughter. But that evidence has not 
been believed by the lower Appellate Court. 
If that evidence had been believed, it might 
have amounted to an implied prohibition 
according to the ruling in Malgauda Para- 
gowda Patil v. Babaji Dattu Bhakare (9). 
The lower Appellate Court has not noticed 
the evidence of witness (Ex. 40) who says 
that he suggested that a daughter could not 
be the heir to the watan and that Ramrao 
said that in that case he ought to have an 
adopted son. There is conflict of evidence in 
the case as to whether there was an implied 
-or express prohibition to adopt, but having 


regard to the finding of both the lower . 


Courts, viz., that there was neither an im- 
plied nor express prohibition to adopt, ‘A; 
the mere fact that Ramrao refused to takea 
son-in adoption atthe time of his death 
is not, iu my opinion, sufficient to “deprive 
the widow of the right to take a boy in 
adoption. [A] 
A. N.A. Appeal dismissed. 
7 (9) 17 Ind. Gas. i 48; 37 B. 107; 14 Bom. L. R. 1121. 
*Page of 28 Bom, L, R.— [Ed] 
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MADRAS HIGH COURT. 


Srconp Orvis Arrears Nos. 386 AND 337- : 


or 1924. . 
November 16, 1926. 
Present:—Mr. Justice Ramesam. 
Tas RAJAH or VIZIANAGARAM— 
PLAINTIBF—APPELLANT 
VErTsSUs 
YADAGIRI RAMASWAMLI AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Inam—Dharmilla service inam lands—Grant for 
services partly past and partly future—Resumption, 

Dharmilla inam lands granted for services subse- 
quent tothe Permanent Settlement are prima facie 
resumable. If it {further appears that the service is 
public, the lands are not resumable. But, if the 
service is private or personal, a presumption arises 
that the lands are held in lieu of cash salary for 
the private service and, therefore, resumable. [p. 50, 
col. 1; A.) , 

Even where lands are dharmilla inam lands and 
services are private and personal, if the terms of the 
grant show that they were given partly for past 
services and partly for future services, then it would 
be more a grant burdened with service rather than a 
grant as remuneration for future services, and the 
lands can be resumed. [p. 50, col. 1; B.] 

Vadisapu Appandora v. Vyricherla Veerabhadra 
Raju Bahadur (3), Visweswara Nissenka Bahadur v. 
Gorla Budaradu (4) and Kamaravutu Mrutyunjayadu 
v. Rahjah of Pittapuram (5), relied on. 


Secondappeals against the decreas of the 
District Court, Vizigapatam, in A, 5. 
Nos. 196 and 193 of 1923, preferred against 
those of the Court of the District 
Munsif, Chodavaram, in O. S. Nos. 16! and 
199 of 1922. © 

Mr. S. Venkatesa Iyengar, for the Appel- 
lant. 

Mr. V. Govindarajachari, for the Respond- 
ents. 


JUDGMENT.—These second appeals 
arise out of two suits by the Rajah of 
Vizianagaram to resume certain lands on 
the ground that they are service inam 
lands held by the defendants as remunera- 
tion in lieu of wages for private and per- 
sonal services to be rendered and, there- 
fore, resumable at the will of the zemindaw, 
It is admitted that the suit lands were 


part of the assets of the zemindari of . 


Vizianagaram, that the suit lands were 


granted in 1831 and, therefore, are what are, 


generally known as dharmilla inam landé. 
But the Oourts below found with refer- 
ence to Exs. Land 1-A that the suit lands 
were burdened wjth service and, therefore 
not resumable. Mr. , Venkatesa . Iyengar, 
appearing for the appellant strongly cone 
tends that the presumption is that the 
lands being dharmilla inam lands are regsum~ 


Orn ee . 


50 é 
able. In Lakhamgavda v. Keshav Annaji 
ti) it was held that tke burden of proving 
resumability is on the persons seeking to 
resume ; but this principle is subject to 
what has been laid down in a series of deci- 
sionsin this Presidency, namely, in the case 
of dharmilla inam lands granted for services, 
théy are prima facie resumable. [A] The 
presumption pul in this form is very slight 
and it is not likely we will have a case 
where no further information is available 
except that it isase vice inam land granted 
subsequent to the Permanent Settlement. 
Jf it further appears that the service is 
public, the lands are not resumable—see 
Radha Pershad Singh v.: Budhu Dashad (2). 
But it the service is private or personal a 
presumption arises that thelands are held 
in lieu of cashsalary for the private service 
and, therefore, resumable—see Vadisupu 
Appandora v. Vyricherla Veerabhadra Raju 
Bahadur (3) and Visweswara Nissanka 
Bahadur v. Gorla Budaradu (4). [A] Butit 
must be remembered that this is only a 
presumption. The presumption can be 
rebutted—see Kamaravutu Mrutyunjayadu 
v. Rajah of Pittapuram (5). [B] Even where 
the lands are dharmilla inam lands and 
services are private ana personal, if the 
terms of the grant show that they were 
given partly for pastservices and partly for 
future services, then it would be morea 
grant burdened with service rather thana 
grant as remuneration for future services. 
[B] In Forbes v. Meer Mahomed Tuquee (6) 
the grant was for partly past and partly 
future services. No doubt in that case 
the service was public and the grant was 
prior .to the Settlement. In this case, the 
District Judge has found relying upon 
Ess. I and I-A and B that the grant was 
for partly past and partly future services. 
Exhibits I and I-A are accounts prepared 
by the Freeze Committee in 1835. The use 
of the word ‘Akaram’ in these documents 
shows that future services were also expect- 
ef to be rendered. The finding also.is that 
future services have been rendered. These 
documents show that past services that 

(1) 28 B, 305; 6 Bom. L. R. 364. 

e, (2) 22 O 938; 11 Ind. Dec. (N. s.) 622. 
(3) 12 Ind. Cas. 487; (1911) 2 M. W. N. 406; 10 M. 


L. T. 391. 
(4) 7 Ind. Cas, 401; 8 M. L. T. 82; (1910) M. W. 


N. 436. 
Š (3) 33 Ind. Cas. 901; 30 M. É. J. 132; (1916) 1 M. 
w. N. 279. ` . : 

(6) 13 M, L A. 438; 14 W. R. P. O. 28; 5 B. L.R. 
529; 2 Suth. P, O, J. 358; 2 Sar. P. O. J. 588; 20 E. 
R. 614, . s 
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were rendered also entered into the motive | 
of the grant. Sitting in second appeal, 
I cannot say that the District Judge has 
misconstrued any of the documents in the 
case and I am bound to accept the finding. 
I wish to guard myself against accepting 
the dictum of Venkatasubba Rao, J., in 
Kandada Thiruvenkatacharlity. Shaile Altoo 
Sahib (7) where he says thefe is no pre- 
sumption that when the grantor proves 
that the services are personal, the grant is 
made in lieu of wages. The decisions in 
this Presidency show that such a presump- 
tion may arise provided nothing more ap- 
pears. In the présent case we have got 
documents showing that the grant. was 
made for partly part and partly future 
services. 6 

The result is, accepting the finding of the 
District Judge, the second appeals fail and 
are dismissed with costs, 

V. N. V. Appeals dismissed. 

(7) 94 Ind. Cas. Cas. 458; 50 M L. J. 251; (1926) 
M. W.N. 344; A. I. R. 1926 Mad. 511. . 


PRIVY COUNCIL. 
APPEAL FROM THE CaLcuita Hics Court. ` 
January 21; 1927, : 
Present.—Lord Phillimore, Lord Carson, 
Lord Darling, Mr. Ameer Ali 
and Sir Lancelot Sanderson. 
SONATON PAU —APPELLANT 
4 Versus 
J.C, GALSTAUN AND otHERs— 
RESPOND ZNTS. 

Privy Council—Practice—Printing of vecords— 
Unnecessary documents-—Dispute as tv whether docu 
ment is necessary—iteference to Registrar—Duty of 
Solicitor in England to refer to Counsel—Fees for such 
consultation. 

Where a party toan appeal to the Privy Council 
thinks that a document should be printed and the 
other party thinks it unnecessary, reference should 
be made to the Registrar of the High Court for dirge- 
itons in the matter. [p. 52, cul. 1; A.) 

Unnecessary documents should not be included in 
the books bound for their Lordships of the Privy 
Council merely because they have been printed in 
India. Itis the duty of the Soli@itor in Iingland to 
make a selection of the necessary documents and to 
keep the other papers ready at hand in case they 
should be required. In cases of dqubt, thee Solieitor 
should take the advice of Counsel on this point, for 
which purpose, on application being madea fee will 
be allowed. [p. 52, col. J; B.] r 

*A ppeal againsi the judgment and decree 
of the Calcutta High Court (Mr. Justica 
Newbould ‘and Mr. Justice Ghose), in 
Appeal No. 33 of 1922, dated the 23rd Jan 
uary “1924, and reported in 78 Ind. Oas. 668° 

. = 
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Messrs. K. V. L. Narasimham and P. V. 
Subba Row, for the Appellant. . 

Sir @eorge Lowndes K. C. and Mr. B. Dube, 
for the Respondents. : 

JUDGMENT. 

Lord Phillimore.—Their Lordships 
do not require to htar Counsel for the first 
respondent, who alone appears. 

This is an action brought by the first 
respondent, the plaintiff, to enforce against 
the estate of one, Sookias deceased, an 

‘equitable mortgage by deposit of deeds 
accompanied by a letter or memorandum 
explaining the deposit. The contesting 
defendant, whois the present appellant, 
was a judginent-creditor of the estate of the 
deceased, and interested, therefore, in dis- 
puting the validity of this mortgage, which, 
as the accounts have now been agreed, would, 
if valid, exhaust or nearly exhaust the 
whole property. His case was that there 
was no such equitable mortgage; that 
there was no such depositof deeds on the 
date mentioned, if ever,and that, at any 
rate, it wasnot a deposit to secure a debt; 
if it wasa deposit at all,it was for other 
purposes; but in substancehe denied that 
there had ever been a deposit and he 
said that the alleged letter accompanying 
the deposit was a forgery. The deposit 
was alleged to have taken place in May, 
1914, probably on the 22nd, and the letter, 
which followed, was dated the 30th June. 
It is to this effect: “J.C. Galstaun, Esquire,” 
then his address is given. 

“Dear Sir, I handed over the title-deeds 
of my Gopechur property to you on the 
22nd May, 1914, with aview to create a 
security for the debts that I owed you 
and for further advances and acceptances 
on my account. As evidence thereof I give 
yon this letter, as desired by you.” 

Andthenthere follows a list of the docu- 

‘ments, and it purports to be signed by 
Sookias. The plaintiff and his manager 
both deposed to the fact of the deposit and 
to the correctness and genuineness of the 
sigaature by Sookias, and their evidence 
was suppotted by a brother of Sockias. 
Nobody was called to say that the signature 

-wagnot the signatura of Sookias, except 
oue man who disputed the genuineness of a 
number of signatures by Sookias which were 
` found by both Courts to be genuine, and, 
therefore, his evidence was not of* much 
importance. The Subordinate Judge,show- 
ever, found that there had been no deposit 
and that the letter was a forgery, basing 
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his judgment upon certain correspondence 
which had passed ‘between the plaintifi and 
Sookias, chiefly letters written by Sookias 
which, in his view, did not look like there 
being an equitable mortgage; upon the 
fact that the handwriting was laboured in 
the way that an imitation would be 
laboured and that there were certainegram- 
matical faultsin the letter as produced; 
upon the motive which the plaintiff would 
have, having been extremely fond of the 
Sookias family, to preserve tae property of 
the Sookias family for the family from their 
creditors, and upon various small grounds 
of suspicion. 

In those circumstances, there being no- 
body, except the one discredited individual, 
who would venture to say that the signature 
was not the signature of Sookias, the only 
motive tobe alleged against the plaintiff 
was not his own greed of gain but his 
charity for people who may have belonged ° 
to his community and were distantly related 
to bim, and then really for a comparatively 
small amount, becauseif there had been no 
such mortgage, the plaintiffs debt, whicl 
is admitted, would have swept out, in com- 
petition with the other creditors, the greater 
part of the estate. However, the learned 
Subordinate Judge upon those grounds took 
upon himself the very bold course of dis- 
believing this evidence, and finding per- 
jury and forgery. ` 

The High Court, in an extremely careful 
judgment, havereviewed that evidence and 
have come to the conclusion that there was 
no warrant at all for suspecting this gentle- 
man or his manager of any such crimes. 

With regard to the handwriting, so far as 
itisa matter for the Courts unaided by 
expert evidence to examine it, the High 
Court came to a different conclusion to that 
of the Subordinate Judge, and their Lord- 
ships here, having compared several of the 
signatures of Scokias, see no reason to dis- 
agree with the view taken by the High 
Oourt. 6 

That being the case this appeal seems 
to have been an audacious appeal, and, in 
their Lordships’ opinion, entirely fails, and 
their Lordships will humbly advise His 
Majesty that it should be dismissed “with 
costs. E 

Bat their Lordships have not concluded 
all that they bave to say io the matter, A very 
large and cumbroua recprd has. been pro- 
duced and put before their Lordships, 
containing, amongst other things, a mass of 
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accounts which were obviously immaterial 
after the High Court had said that the 
parties.had agreed the accounts between 
them and had agreed what was due to the 
plaintiff as a creditor. The" Solicitor acting 
here for the appellant had notice in a letter 
seat to him by the Régistrar of the 3rd 
Noverfiber, 1226, that attention would be 
drawn to the record in this case “which 
contains alarge quantity of matter which 
should not be included and which, as at 
present advised, should the appellant 
succeed, I shall not be prepared to allow 
on taxation.” Their Lordships asked Mr. 
Narasimham what he could suy about this 
subject. He pointed out that in Calcutta 
it was very difficult, if one party contended 
that the documents should be printed and 
made part of the record in the case, for the 
other party to resist it.e Their Lordships 
donot agree with this statement. They 
have the advantage of the assistance of Sir 
Lancelot Sanderson, who has just returned 
from India, and they understand that 
the practice, at any rate, in Bengal (and this 
tase comes frem Bengal), is well-settled. 
[A] If one party thinks a document should 
‘pe printed and the other party thinks it un- 
necessary, reference is made tc the Registrar 
of the High Court, who determines, at any 
ratein the first instance, whatshould be done. 
Their Lordships have no reason to suppose 
that the respondent did desire that these 
accounts should be made part of the record, 
but if he did, theappellant should not have 
rested content but should have gone tothe 


‘Registrar or the Court for directions in 


respect of that matter. [A] 

That is so far asthe legal advisers in 
India are concerned. In their Lordships’ 
opinion, if the appellant had succeeded, 
all these costs would have been disallowed 
for the reasons given. 

[B] But there is another matter on which 
their Lordships have called for the attend- 
ace of the Solicitor for the appellant here. 
lt d&es not follow that because unnecessary 
documents have been printed in India, 
they should be included in the books 
bound up. for their Lordships. Itis the 
daty of the Solicitor in this country to make 
a selection of the necessary documents, 
‘Che other papers should be ready at hand 
in case they should be required. In cases 
of doubt, the Solicitor sould take the 
advice of ‘Counsele on this point, for which 
purpose,on application being made, a fee 
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Their Lordships have intimated the same 
opinion to other Solicitors on other occa- 
sions. They have thought it necessary to 
require the attendance of the Solicitor 
in orderto make it quite clear to the pro- 
fession that drastic action will be taken if 
more care is not used in this matter. 

A. N. A. Appeal dismissed. 

Solicitor forthe Appellant:—Mr. H. S. L, 
Polak. . 

Solicitors for the Respondents:—Messrs. 
Watkins & Hunter. 


OUDH CHIEF COURT. 
SgconD CIVIL APPRAL No. 321 or 1926. ° 
February 21,1927. 
Présent:—Sir Louis Stuart, Kr., Chief Judge, 
and Mr. Justice Hasan. 
BADRI PRASAD—Dsrenpant—APPELLANT 
versus 
BACHCHA AND ANOTHER— DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 125— 
Transfer of property by Hindu female—Suit for 
declaration that transfer does not affect full pro- 
prietary rights—Limitation— Omission to swe—Rever- 
sioner, whether can challenge mortgage by alienee. 

A suit by a reversioner for declaration that a 
sale effected by a Hindu female does not affect his 
reversionary interests is governed by Art. 125 of the 
first Schedule of the Limitation Actand where a suit 
for such a declaration is not instituted in time, the 
reversioner cannot institute a suit for a declaration 
that amortgage executed by the alienee is not bind- 
ing on him or the property. [p. 53, col. 1; A.J, 

Appeal against the judgment and decree 
of the Second Additional Subordinate 
Judge, Lucknow, dated 13th July, 1926, 
reversing those of the Munsif, North Luck- 
now, dated the 5th December, 1925, 

Messrs, Raj Narain and P. D. Rastogi, 
for the Appellant. 

Mr. Makund bihari Lal, for the Respond- 
ents. 

JUDGMENT.-—The suit out of which 
this appeal arises was broughtin the follow- 
ing circumstances. A Hindu femgle executed 
a deed of sale in the year 1912. This deed 
of sale was executed in favour ofa certain 
Ghissu. Ghissu mortgaged the property 
toa certain Badri Prasad. The mortgage 
not being satisfied Badri Prasad instituted 
asuion the basis of the mortgage and 
obtained a decree. In, execution of that 
decfee the house was brought to sale. A 
certain Bachcha, alleging that he was the 
reversioner tothe property, instituted the 

s 
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present suitasking fora declaration that 
the mortgage made by Ghissu only affected 
the female's estate and did not affect the full 
proprietary rights. [A] In order to succeed 


_ it, was necessary forit to bedeclared that 


the sale of 1912+ executed in favour of 
Ghissa was a sale which transferred nothing 
more than the vendor's estate as a Hindu 
female. Such a suit was clearly time- 
barred under Art. 125, First Schedule, Act 
IX of 1908. The plaintiff has endeavoured 
to get over this difficulty by attacking, not 
the deed ofsale in favour of Ghissu, but 
the mortgage made by Ghissu He is not 
competent to avoid the difficulty of limita- 
tion inthis manner. We are of opinion 
that the suit in question was barred by limi- 
“tation. [A] We, therefore, allow the appeal, 
restore the decree of the Munsif and direct 
that the suit of Bachcha stand dismissed. 
Bachcha will pay hisown costs and those 
of Badri Brasad in all Courts, 
G. B. Appeal allowed. 


MADRAS HIGH COURT. 

O:vit Reviston Petition No. 189 or 1925. 

September 28, 1926. 
Present:—-Mr. Justice Reilly. 
VEERAN KUTTI AVARU—Dzrenpant 
— PETITIONER 
versus 
JOOSUF HAJI JAFFER SAIT anv 
ANOTHER —P LATIN TIFR3S— RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), s. 
16—Small Cause suit erroneously tried as original 
suit —Appeal, whether lies—Revision. 

T 13 fact that a Sub-Judge erroneously tries a Small 
©1182 suit as an ordinary original suit does not alter 
iss character or make the provisions of the Provin- 
cial Small Cause Courts Act invpplicable, and, there- 
fore, where a Small Gausa suit is tried as an original 
suit and ths decision is reversed in appeal, the decree 
passed in appeal is liable to be set aside in revision 
a3 having been made without jurisdiction. [p. 54, 
col. 1.; B.] 

Shankarbhai v. Somabhai (1) and Kollipara Seeta- 
paty v. Kankipaty Subbayya (2), followed. 

Petition, under s. 115of Act V of 1908, 
praying the High Court to revise the decree 
of the District Court, South Malabar, in 
A.S. No. 799 of 1923, preferrad against 
that of. ths Court of ths Subordinate 
Judge, Coshin, ia O S No. 98 of 1921. 

Me. P. Govinda Menon, for thee Peti- 
toner. à . 

Mr. K. P. Ramakrishna Iyer, for the Re- 
spondents, | 
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JUDGMENT.—The suit to whicb this 
petition relates was admittedly of a nature 
cognizable by a Court of Small ‘Causes. 
The amount syed for was Rs. 240. The 
suit was instituted in the Court of the Sub- 
ordinate Judge of Cochin, and the defend- 
ants were then residing and carrying on 
business within that part of the Subordinate 
Judge’s local jurisdiction over which his 
powers asa Judgeof a Court of Small 
Qauses extended. But the Subordinate 
Judge tried this suit as ordinary suit, not 
as a Small Cause suit, because as it appears 
—both he and the parties were then under 
the impression that his powersas Judge 
of a Court of Small Causes did not extend 
to suits over Rs. 200 in value. The Sub- 
ordinate Judge dismissed the suit. The 
plaintiff then appealed to the District 
Judge of South” Malabar, who wade a 
decree in his favour for part of the amount? 
claimed. Subsequently defendant No. 1 
applied to the District Judge fora review of 
the appellate decree on the ground among . 
others that no appeal lay in the case; bat 
the District Judge dismissed that applica- 
ticn. Defendant No. 1 now prays that the 
District Judge’s decree may be set aside in 
revision on the ground among others that 
no appeal lay from the Subordinate Judge's 
decree, 

It appears that the pecuniary jurisdiction 
of the Subordinate Judge of Cochin as a 
Judgeof a Court of Small Causes has 
varied from time to time. But the latest 
notification issued before the institution 
of this suit fixing his jurisdiction in that 
capacity appears to be the notification of 
the High Court published at pages 331 and 
332 of Part IL of the Fort St. George 
Gazette, dated 13th February, 1917, directing 
that all Subordinate Judges in this Presi- 
dency “shall have and exercise the juris- 
dictionofa Judge ofa Court of Small 
Causes for the trial of suits cognizable by 
such Courts up to the amount ef five 
hundred rupees.” No exception in respect 
ofthe Subordinate Judge of Cochin appears 
to have been made then or afterwards, 
The suit, therefore, was one which the Sub- 
ordinate Judge could and should have fried 
as a Small Cause suit. It is nòt suggested 
that there was anything in its nature which e 
would make,it necessary or proper for the 
Subordinate Judge to, return, the plaint 
under s. 230fthe Provincial Small Cause 
Courts Act for representation for trial as 
an ordinary*suit or that the Subordinate 


. 
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Judge did so return it purporting to act 
under that section. A] The Subordinate 
Judge, as Judge of a Court of Small 


‘Causes, had under s. 16 of the Act exclusive 


jurisdiction totry the suit. The fact that 
he, called it an ordinary original suit did 
not alter its character or make the pro- 
visions of the Act inapplicable to it—see 
Shankarbhai v. Somabhai (1). Therefore, 
no appeal lay to the District Court against 
the Subordinate Judge's decree. And 
following the Full Bench decision in 
Kollipara Seetapaty v. Kankipaty Sub- 
bayya (2)I am bound’to set the District 
Judge's decree aside as having been made 
without jurisdiction. [A; 

The decree of the District Judge is set 
aside and that of the Subordinate Judge is 
restored.. Plaintiff will pay petitioner's costs 
in this Court and in the District Court. 


* Bach party will bear his own costs. 


V. N. V. Petition allowed. 
(1) 25 B. 417; 3 Bom. I. R. 129, 

(2) 1 Ind. Cas. 543; 33 M. 32; 20M. J. 718; 6M 
a T. 121. . 


OUDH CHIEF COURT. 
First Civit APPEAL No. 6 oF 1926, 
March 7, 1927. 
Present:—Sir Louis Stuart, KT., Chief 

i Judge, and Mr. Justice Raza. 

Mahant RAM AUTAR DASS AND oTHEss 

— PLAINTIFFS— APPELLANTS 
versus 
Mahant RAM DASS—Derexp-xn1r— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92—Trust 
for, public purposes—Private temples— Suit under 
s. 92, maintainability of. 

A. Civil Court cannot take action under s. 92, Civil 
Procedure Code, with respect toa trust, religious or 
charitable unless it is a trust created for publie pur- 
poses. [p. 54, col. 2; A.) 

First appeal against the decree of the 
District Judge, Fyzabad, dated the 26th 
October, 1925 : : 

rt Niamat Ullah, for the Appellants. 

Mr, S. N. Roy, forthe Respondent. 

JUDGMENT.—This is a plaintiffs’ 
appeal against the dismissal by the District 
Judge of Fyzabad, of a suit brought by 
them under the provisions of s. 92 of the 
Code of Civil Procedure in which they 
desired the removal of the defendant Ram 
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Das from the management of what they 
called the Kanchka-temple in Fyzabad City. 
[A] The learned District Judge dismissed 
the suit finding on the evidence that there 
was no express or constructive trust created 
for public purposes of a’ charitable or reli- 
gious nature. He fuund that in ths absence 
of such a trust it was not open for the Court 
to remove the defendant, to appoint a new 
trustee or to grant any relief in the way 
of management. Thé law has heen correct- 
ly stated by the learned District Judge. 
In absence of such an express or construc- 
tive trust “created for public purposes of a 
charitable or religious nature a Civil Court 
can take no action under the provisions of 
s. 92. .[A] It ie, however, argued before us, 
that ona proper view of the evidence the 
learned District Judge should have found 
that there was a constructive trust created 
for public purposes of a religious nature. 
We find upon the view which we take of 
the evidence that at some period prior to 
1879 a person called Patit Das constructed 
a building which contained the images of 
Rama and Janki and that he acquired 
certain property upon the proceeds of 


‘ which he lived. He died about “1899 and 


on his death these premises were occupied 
by aman called Sheoghulam Das who as- 
serted that he was Patit Das’s successor 
and’ by a woman called Agra Dasi who 
professes also to have been a disciple of 
Patit Das. Onthe llth November, 1908, 
Sheoghulam Das and Agra Dasi executed 
a deed under which they declared that 
they were owners and managers of Patit 
Das's property during their lifetime and 
that they had a right toappoint a successor, 
Under this deed they declared that Salik 
Ram Das should attend to the images and 
perform the religious services during their 
lifetime and should sueceed to the pro 
perty in the same positionas themselvesafter 
their death. Salik Ram Das appears to 
have succeeded to the property about 1911. 
He executed on the 5th September, 1913, 
what purported to be a deed of appoint- 
ment of a certain- Raj Bahadur Singh Lut 
he subsequently brought a suit fo reveke 


° 


that deed of appointment declaring that ` 


at the time that he had made it he was not 
of sound disposing faculty and that he had 
been greatly agitated because he had been 
tried*for a murder. Thaf decd was eciually 
set aside under an amicable arrangement 
between Salik Ram Das and Raj Bahadur 
Singh. On Salik Ram Dass death the 
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present defendant Ram Das suczeeded to 
the property in September 1918. 

Now ,therè is no doubt as to the fact 
that the property is endowed property but 
the question for our determination is whe- 
ther the trust was created for public pur- 
poses of a religious nature. The trust which 
is a constructive and not an express trust 
appears to us to have come into being in 
the time of Patit Das and the trust was 
certainly a trust for purposes of areligious 
nature as one of its main objects was the 
upkeep of the images of Rama and Janki 
and their proper worship in the. rooms 
set apart for the purposes. But there is 
nothing in the documentary evidence which 
satisfies us that the trust was created for 
public purposes and we agree with the 
learned District Judge that the oral evi- 
dence which has been produced to sup- 
port the allegation that if was created for 
public purposes is quite unreliable. We 
further find that the oral evidence pro- 
duced by the defendant establishes satis- 
factorily that the place in which the images 
are isnot a public temple but a place of 
private worship to which the public have 
no right of access. We, therefore, consider 
that the learned District Judge took a 
right course in dismissing the suit and 
dismiss this appeal with costs. 

A. N, A. Appeal dismissed. 


ne 


MADRAS HIGH COURT. 
Suconp Civtu Avprian No. 563 or 1924. 
December 2, 1926. 

_ Present:—Mr. Justice Devadoss. 

Tar SOUTH INDIAN RAILWAY 
Oo, Lro, sy irs AGENT aT 
TRIOHItNOPOLY AND aNoTHER— 
DsrexpANTs-—-APPSLLANTS 
107545 
Messrs, V.#M. S. P. BROS., BY ONE oF 
irs Proprigrors MUHAMMAD 
MUSTAPA ROWTHER —PLAINTIPFS— 

: * RESPONDENTE. 

Railways Act (IX of 1890), s. 72, el. (2}—Consign- 
ment of yoods-—Agreement Limiting liability of Com- 
pany, statutory requirements of —Insertion of letters 
O0. R.H? withoyt consignar’s knowledge or consent, 


effect of. è 

. Under s. 72of th: Railways Act, a Railway Ad- 
ministration can enter into an agreement restricting 
its liability, but that agreement will be vqid under 
cl. (2) of the section, ynless it is in writing signed by 


- The two defendants 


or on behalf of the person sending or delivering 19 
the Railway Administration the. animals or goods. 
Lp. 56. col. 1; A] 

In order that a Railway Company may avail itself 
of the provision in el. wW) of s.72it must be shown 
that the person delivering the goods signed an agrec- 
ment purporting to limit the responsibility of the 
Railway Company. |p. 56, col. 2; B.} 

The mere insertion by a Railway clerk of the letéers 
ʻO. R. H. ina Risk Note is nota sufficient com- 
pliance with the provisions of s 72 > of the Rail- 
ways Act in the absence of evidence to show that the 
consignor consented to or was aware of the insertion 
or tha siziisicanece of th» i-tters.tp. 56, col. 2; G. 

Second appeal against the decree of the 
Additional Subordinate Judge, Tinnevelly, 
in A. S. No. 51 of 1922, preferred against 
that of the Court of the District Munsif 
of Tinnevelly, in O. 5. No. 417 of 1820. 


Mr. T. Viswanatha Sastri, for the Ap- 
pellants. 
Messrs. T. M. Ramaswami Aiyar and 


P. Krishnaswami Aiyangar, for the Re- 
spondent. 


JUDGMENT.—-The plaintif’s suit is 
for damages for non-delivery of the gocds 
consigned from Ahmedabad under Ex B. 
are Reilway Com- 
pahies ; and to the znd defendant the goods 
were consigned and the lst defendant was 
to deliver the goods at Tinnevelly. The 
District Munsif dismissed the plaintiff's 
suit. On appeal the Additional Subordi- 
nate Judge, Tinnevelly, framed two issues 
and called for findingson them. After the 
findings were received, the Subordinate 
Judge considered the whole case and gave 
a decree to the plaintiff. The defendant 
Railway Companies have preferred this 
second appeal. 

The first point urged by Mr. V. Viswa- 
natha Sastri for the appellants is that the 
Subordinate Judge was not justified in 
raising additional issues and calling for 
findings on them, inasmuch as the points 
raised in the additional issues were not 
specifically raised in the plaint. I cannot 
gay that the appellants were prejudiced by 
the Subordinate Judge raising additional 
issues and calling for findings on them 
inasmuch as an opportunity was given to 
both sides to adduce evidence on the issues 
raised. The next contention is that tle 
plaintiff is bound by the terms of Ix. B, 
the Railway receipt granted bv the Bom- 
bay Barodaand Central India Railway Co., 
when they accepted the goods for despatch 
to Tinnevelly. In Ex. B there are letters 
ʻO. R. H? The letters ‘O. R. H? mean 
‘owner's risk as per H form’. The con- 
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sigument was by the’sender to self. Ex- 
hibit I isthe agreement or contract enter- 
ed into between Subodh Chandra Bhopatlal 
Shah and the Bombay Baroda, and Central 
India Railway Company, It is signed by 
one Mohanlal for Subodh Chandra Bhopat- 
lal Shah. The Subordinate Judge has on 
consideration of the evidence found that 
Mohan Lal had no authority to execute the 
Risk Note Ex. I. The main contention of 
the defendants wasthat Ex. I was an agree- 
ment entered into between the 2nd defend- 
ant and the consignor and that the goods 
though sent in May were sent as per terms 
of the Risk Note Ex. I. On the finding of 
the Subordinate Judge that Mohan Lal 
had no authority to execute the Risk Note 
the consignor cannot be said to be bound 
by its terms. 

What is urged before me is that the man 
who delivered the godds to the Railway 
Company for transmission to Tinnevelly 
consigned it under the terms of Ex. I. 
[A] Under s. 72 of the Railways Act, the 
Railway? Administration can enter into an 
agreement restricting its liability but that 
agreement tfnder cl. (2) of the section, will 
be void “unless it isin writing signed by or 
on behalf of the person sending or deliver- 
ing to the Railway Administration the 
animals or goods.” [A] In this case, the evi- 
dence is that Mohan Lal delivered the 
goods for transmissionto the 2nd defendant. 
If the defendant could prove that when 
Mohan Lal delivered the goods, he told the 
Railway Administration that he intended 
that the terms of Ex. I should apply to the 
consignment or if any officer of the Railway 
Administration intimated to him when be 
delivered the goods that the goods were 
recaived for transmission under the terms 
of Ex. I, then, no doubt, the Railway Com- 
pany would not be liable. But Ex. V 
which is the consignment note, was pre- 
pared by one Bhanji, D. W. No. 2, some 
days prior to the actual delivery of the 
goods. He says he was present when the 
Railway clerk, 7. e, the goods clerk, wrote 
the words ‘O. R.H.’ on Ex. V as well as 
on Ex. B. Bhanji himself has nothing to do 
ith Ex. I. Ifthe defendants could prove 
this the words ‘ʻO. R.H. were written on 
Ex. V as well as on Ex. B to the knowledge 
of Mohan Lal and that Mohan Lal knew 
what “O. R. H.” meant, then, no doubt, the 
defendants would havea good case, but 
the evidence does not show that Mohan 
Lal was present, when “O, R. H,” was writ- 
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ten on Ex. Vor on Ex. B. [B] In order that 
the defendants may avail themselves of, 
the provision incl. (2) of s. 72 itemust be 
shown that the person delivering the goods 
signed an agreement purporting to limit the 
responsibility of the Railway Company. [B] 
Taking the case of the defendants at its 
best, all that can be said is that the clerk 
who received the goods intended that the 
goods should be despatched at the risk of 
the owner, but that by itself is not suffi- 
cient compliance with the provisions of 
el. (2) of s. 72. [C] There being no evidence 
that Mohan Lal consented to or was aware 
of the letters “O. R. H.” it cannot be said 
that, when he delivered the goods, he in- 
tended that-the terms of Ex. I should 
apply to the consignment he was then 
making. That being so, the Railway Ad- 
ministration cannot avail itself of the provi- 
sions of sub-cl. (2) of s. 72. [C] No doubt, 
a lower rate was charged, and it might be 
said that the consignor was aware of the 
fact that the lower rate was charged by 
reason of the Risk Note, but that would not, 
in any way, take away the liability of the 
Railway Company under s.:72 unless it can 
bring itself within the provisions of sub- 
cl. (2) of the section. [c] The Subordinate 
Judge having found definitely that the 
Risk Note Ex, I was not executed with 
the authority of Subodh Chandra Bhopat- 
lal Shah the real consignor of the goods, 
he cannot be bound by its terms. The 
proposition that the actual deliverer of the 
goods can enter into an agreement with 
the Railway Company for the consignment 
of the goods at owner's risk or at the risk 
of the Railway Company is not disputed. 
As l said above, if the defendants could 
prove that Mohan Lal who actually de- 
livered the goods, authorised the clerk to 
enter the letters “O. R. H.”, the Railway 
Company would not be liable, but in the 
absence of proof of any such conduct on. 
the part of Moban Lal, I think the appel- 
lants cannot succeed. 

The second appeal fails and is dismissed 
with costs. ° 

v. N. V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Szconp CIVIL APPEAL No. 1684 or 1924. 

* _ February 24, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 
GULAB SHANKER AND ANOTHER— 
DEFENDANTS—APPELLANTS 


versus 
Firu Seth MUL CHAND-NIMI CHAND 
_ —PLAINTIFFS—RESPONDENTS. 

Interest—Mere loan of money—No stipulation of 
time for re-payment or interest—No demand—lInterest, 
whether recoverable—Negotiable Instruments Act 
(XXVI of 1881), s. 80—Interest Aét (XXXII of 1839), 
s. 1—Contract Act (IX of 1872), s. 78-—-Equity. 

A document described as a ‘ruga’ stated that the 
defendant's father had borrowed a certain sum of 
money which was to be debited to his account. No 
time was fixed for re-payment of thisamount nor was 
there any stipulation to pay interest. The amount 
was re-paid in three instalments before any demand 
was made. Ina suit to recover interest: 

Held, (1) that interest could not be allowed under 
s. 80 of the Negotiable Instruments Act inasmuch as 
the document was not a promissory-note but a mere 
acknowledgment; [p. 57, col. 2; A.) 

(2) that interest could not be decreed under s. 1 
of the Interest Act, 1839,inasmuch as there was no 
stipulation in document as to the date on which the 
amount borrowed was to be re-paid and there was no 
padal 6J any demand having been made; [p. 57, 
col. 2; 

(8) that interest was not recoverable under s. 73 
of the Contract Act inasmuch as there was no breach 
of contract either to pay the principal or interest; 
[p. 58, col. 1; C.) 

(4) that the claim could not be based on grounds of 
equity inasmuch as the mere borrowing of money 
does not imply a liability to pay interest thereon. [p. 
58, col. 1; D.] : 

Second appeal from a deeree of the Sub- 
ordinate Judge, Agra, dated the 17th of 
September, 1924. 

Dr. K.N. Katju, for the Appellants. 

Mr. N. P. Asthana, for the Respondenta. 

JUDGMENT.—This is a defendant’s 
appeal in a suit for recovery of interest on 
a debt of Rs. -4,000 incurred by defendant's 
father on the llth of April, 1921. The debt 
is evidenced by what is in the document 
itself described as a “ruga”. Admittedly 
up to the date of suit no action of any sort 
was taken by either the plaintiff or the de- 
fendant or,his father in regard to this debt 
beyond that the principal was paid up in 
threa instalments of Rs. 1,000, Rs.1,500 and 

» Rss 1,500,.0n the 10th of October, 1923, 20th 
of January, 1924and the Ist of April, 1924, 
respectively. These instalments of princi- 
pal were’ expressly paid as instalments of 
principal and they were, therefore, credited 
as such. The suit was filed on the 9th of 
April, 1924, and up to that date no demand 
for interest had been made by the. plaintif 
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as against the defendant. The “ruga’ in 


` question simply stated that the defendant's 


father had borrowed Rs. 4,000 cash-(“ap se 
udhar liye hain") “which is to be debited 
to my account afid I have, therefore, execut- 
ed this ruga.” The instalments of payment 
of principal duly appear in the acgoun t- 
books, but from beginning to end there is 
no mention in the account-books of any 
interest being due. The trial Court dis- 
missed the suit as there was no stipulation 
for interest in the written document and no 
demand had even been made for interest, 
The lower Appellate Court held that the 
document was really a pro-note and that as 
such interest must be allowed upon it in 
view of s. 80 of the Negotiable Instruments 
Act. It further held that the plaintiff was 
entitled to interest in the form of compensa- 
tion under s8. 73 ofthe Oontract Act. [A] On 
behalf of the appellant it is urged that the 
document in question was not a promissory 
note, that interest could not be given under 
8. 1 of Act XXXII of 1839 and that s. 73 of 
the Oontract Actis not applicable. All thesg 
propositions are challenged By the respord- 
ent and he adds a fourth, that in any case 
in equity he should be allowed interest. 
The document in question was, on the face 
of it, merely an acknowledgment that the 
defendant's father had taken a certain sum 
of money from the plaintiff and that it was 
debited against him in the plaintif's 
account-book. There was nothing in the 
form of a promise to pay and nothing in the 
shape of any stipulation as to interest. [A] 
It is difficult then to take it out of the 
Illustration (c) to s. 4 of the Negotiable 
Instruments Act. The particular document 
in question is really on exactly the same foot- 
ing as “I. O. U.” [B] Astos. Lof Aci XXXII 
of 1839, there is no stipulation in the ducu- 
ment as to the date on which the principal 
is to be paid. Nor in reference to the 
second portion of that section has there 
been any attempt to establish thata demand 
was made. Interest, therefore, cannot be 
claimed by virtue of that section unless the 
interest is legally payable under some other 
law in the terms of the proviso to s. 1. |B] 
Beyond ss. 4 and 80 of the Negotiable*in- 
struments Act with which we have already 
dealt no other statutory law is relied upon 
except s. 73 ofthe Contract Act. The com- 
pensation is there given for the breach of a 
contract. We sHould, therefore; have to 
find here of what contract there had been 
a breach, It, is impossible to hold that 
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thers has been any breach of a contract 


“to pay the principal. [0] The borrower was 


liable fo pay back the principal when- 
ever the .piaintiff demanded it but no 
demand was made; or at any rate there is 
nothing to show that if any demand was 
made #% was not complied with We can- 
not, therefore, hold that there was any 


‘breach as regards the payment of the prin- 


then to hold that 


cipal. Is it possible 
of contract to pay 


there was any breach 
interest? Admittedly there was no ex- 
press contract to pay interest. It is quite 
impossibie for us to infer then that there 
was any breach of a contract to pay inter 
est. It would be necessary for us to be 
able to infer that there was a contract to 
pay some specilic rate of interest, and ad- 
mittedly tnere was no such contraci. It, 


4 therefore, follows thatthefe was no breachof 


any contract within the meaning of s. 73 for 
which compensation should be allowed. [C] 
[D| Lastly, the plaintiff falls back on a gene- 
ral plea that the defendant's father and the 
defendant having had the money ought in 
equity to pay some interest thereon, and 
we are asked to assume that a liability 
to pay interest was implied in the mere 
act of the taking of the money. It is 
clearly impossible to infer this [D] There 
must be many cases in which a person lends 
money tə unother without any stipulation 
as to interest or any intention of taking 
interest. In this particular case if any 
inference is to be drawn at allit would be 
from the ubsence of any mention of inter- 
est in the document and any mention of 
interest in the account books of the plaiatit 
that no interest was intended to be charged. 
Whether this inference is certainly correct 
or not it is impossible to say, but itis cer- 
tainly equally impossible for us to draw the 
other inference that some interest was 
agreed to be paid and to then proceed to 
arbitrarily determine what the amount of 
interest should be. We hold, therefore, that 
the plaintiff hes failed to establish that he 
was entliicn in law to any interest and the 
decree of the trial Court should be restored. 
We, the:cfore, allowing the appeal, set aside 
the "decree of the lower Appellate Court 
and resto:e'that of the Court of first instance 
dismissing the suit The defendant will 
have his costs all through. 


A. NLA. Appeal allowed, 


. 
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MADRAS HIGH COURT. 
Sroonp CIVIL APPEAL No. 484 or 1924. 
December 18, 1926. 
Present:—Mr. Justice Devadosa. 
KUMARANDY KUDUMBAN (w15p) AND 
OTHERS—PLAINTIFFS-+~A PPELLANTS 
versus 


VENKATASUBRAMANIA IYER AND 
OTHERS— DEFENDANT s— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, Exp. VI 
—Bona fide litigation of a right in common with 
others, meaning of—Suit not being of representative 
character, effect of—Hasement—Right of fishery— 
Community like Pallars of certain villages, whether 
can acquire right of fishery in tank. 

Where a party toa suit sets up his own individual 
right which happens to be common to. him and others 
he cannot be said to be litigating on behalf of the 
others within the meaning of Exp. VI, s. 11, Civil 
Procedure Code. [p. 60, col. 2; A ] s 

The word “bona fide” in Exp. VI can only apply to 
a litigation where every attempt is made to bring 
all the persons interested before the Court. The 
meaning of due care and caution cannot be applied to 
one who puts forward only his own right as one of 
a body of persons who have equal right with him- 
self. [p. 61, col 1: BJ . 

Srooman Madabushi Gopalacharlu v. Emmani Sub- 
bamma (2) and Meyappan Servai v. Meyappan Amba- 
lam (4), relied on. 

In a suit by the Pallars of certain villages who 
claimed an exclusive right of fishing in a certain 
tank, for a declaration that a mortgage' by a Palla of 
his fishing right to the defendants who were some 
other residents of the village was not binding, the de- 
fendants contended that all the people of the villages 
were entitled to the fishing. The defendants’ conten- 
tion was found against. In a subsequent suit by 
the Pallars. against all the villagers sued ina repre- 
sentative capacity for a declaration that they were 
not entitled to fishing rights, the defendants con- 
tended that certain Pangalis holding lands were alone 
entitled to the fishing rights: 

Held, that inasmuch as in the previous suit no 
attempt was made to bring before the Court all the 
persons who were interested in the fishery right‘in 


_order to contest the claim put forward by the 


plaintiffs, the decision in the previous suit did not 
operate as a bar to the present suit..[p. 61, col. 2; C.1 
A village community in India like the Pallars of 
certain villages although a fluctuating body can in 
law acquire by grant aright of fishery in a tank. 
ip. 61, col. 2, D.) 
Second appeal against a decree of the 


-District Court, Ramnad,in A. 8. No. 311 . 
of 1922, preferred against that of the Court 


of the Subordinate Judge, Ranfnad, in O. 
S. No. 25 of 1921. 

The Advocate-General, for the Appel- 
lants. 7 

Mr. A. Krishnaswami Iyer,for the Re- 
spondent. e 

JUDGMENT.—The plaintiffs, who are 
pallars. sue on bebalfo? all the pallars of 
four villages for a declaration of their 
exclusive, right to the fishery in the Peria- 
kulam tank in Nenmeni, village, Satyr 


£101 L 0, 1997; 


.Taluk, and for incidental reliefs. The de- 
fendants deny the plaintiffs’ right to the 
fishery and contend that the pangalis of 
the village alone are the owners of the 
fishery right. Both the lower Courts have 
dismissed the plaintfffs' suit as being barred 
by res judicata by reason of the decision in 
Original Suit No. 501 of 19070n the file 
of the District Munsif's Court of Satur. 
The plaintifis have preferred this second 
appeal. 

The first point fot consideration is whe- 
ther the plaintifis’suit is barred by reason 
of the decision in the previous suit. Ori- 
ginal Sait No. 501 of 1907 was by the 
pa'lavs against several persons. In that 
eqse the plaintiffs set up an exclusive 
rigat of the palla inhabitants of four 
villages, Perumbacheri, Vannimadai, Kal- 
ungapatii and Pottalpacheri, to the fishery 

“in the Periakulam tank. The averment in 
the: plaint was that the Ist defendant, a 
palla. on the strength of the patta for 
fishery standing in his name mortgaged 
his right tothe 2nd defendant, Chinnasami 
Goundan, and on the strength of the said 
deed the 2nd defendant and defendants 
Nos. 3 toli and several others attempted to 
catch fish in thetank ; and the prayer was 
that the right of palla inhabitants of the 
four villages be decreed and the mortgage 
executed by the lst defendant be declared 
invalid T'he present suit is for a declara- 
tion of the palla7s’ exclusive right to 
fishery in the Periakulam tank. The 13th 
defendant was the 2nd defendant in the 
previous suit. The other defendants who 
are Brahmans, Vellalurs, Goundans, Thevans 


. 


and others were not parties to the pre-. 


vious suit The defence of defendants Nos. 1 
to 4 is that the fishery right belongs to 80 
pangalis of the village and nobody else 
including the plaintiffs has any right to 
«the fishery. Defendants Nos. 10, 11 and 
12 plead that the rightto the fishery be- 
-longs to all the people of the villages. 
Toough the plaintiffs’ right isthe same in 
both the suits, yet the right put forward 
by the defendants in‘ the present suit is 
not dhe same as theone that was put for- 
ward in the previous suit. The contention 
of the respondents is that the case that 
is now put forward in the present, suit 
was pot forward in the previous suit and 
reliance is placed upon the written siste- 
ment of the 2nd defendant in that’ suit, 
(Ex. I-A). Para. 4 of that statemeat is as 
follows :— r 
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“The fish that are caught within the said 
Kanmoi belong in common to the people 
of these six villages......... and itis usual 
for all the people of the said villages to 
catch whatever fish they can get in the 
ulvai of the tank and to takethe fish that 
they respectively catch.” ° 

No doubt defendants Nos. 10,11 and 12 
ret up the right of the people of the vil- 
lages to catch fish in the tank; but defend- 
ants Nos. 1 to 4 set up tbe contention 
that the pangalis alone are entitled to the 
fishery. The question is whether the same 
question that was in issue in the previous 
sultis in issue in this suit. In order that 
the decision in the previous suit may ope- 
rate as res judicata in the present suit, the 
matter now in issue should have been 
strictly and substantially in issue in the 
previous suit between the same parties 
or between parties under whom they or 
any of them claim litigating under the 
same title. In the former suit, the 2nd 
defendant set up the rightof allthe people 
of the villages to the fisherve In the pre- ° 
sent case defendants Nos. 1104 contend 
that the 80 pangalis alone are entitled ta 
the fishery. The contention now put for- 
ward cannot be said to be the same con- 
tention that was put forward in the pre- 
vious suit and there was no decision on 
the right of- the inhabitants to the fishers 
in the former suit. The decision in 0, 
S. No. 201 of 1:07 cannot operate as res 
judicata so as to bar the present suit, 


It isurgedfor the respondents that Ex- 
planation VI tos.J1 applies to the case, Ex- 
planation VI is as follows :— 

“Where persons litigate bona fide in 
respect of apublic rigut or of a private 
right claimed in common for themselves 
and others, all persons interested in such 
right, shall, for the purposes of this section, 
be deemed to claim under the persons so 
litigating.” . 


Granting for argument's sake that the 
contenticns in both the cases are the same, 
was there bona jide contest inthe previous 
case by persous who claimed a private 
right common for themselves and others? 
In Ex. 1 (a) the 20d defendant vaguely 
asserted the right of all the people 15 
catch fish in the tank. He did not pur- 
port to represent tthe others, nor did he 
ask the Court to make all the inhabitents . 
of the villages parties to the action. “That 
he claimed aright in himself to catch fish 


` 1920) M. W. N. 435; 27 M. L. T. 219 


60 
isclear from para. 12 of the written state- 
ment, which says:— re 

“As these defendants have been enjoying 
the fish caught in tha ulvai of Peria- 
kulam aforesaid, for a long time over 
12 years, the plaintiffs are precluded from 
disputing the right of these defendants.” 

The 2nd defendant did not assert a right 
on behalf of the others, buthe claimed a 
right in himself along with others. He 
cannot, therefore, be said to have repre- 
sented the interests of the other inhabitants 
of the village in the suit. It isonly when 
persons litigate bona fide in respect of a 
public right or of a private right claimed 
in common for themselves and others that 
allthe persons interested in such right shall 
be deemed to claim under the persons so liti- 
gating. Thefacts of the cases relied upon by 
Mr. Krishnaswamilyer "are distinguishable 
from the facts of this case. In Godimella 
Rangamma v. Panchangam Narasimha- 
charyulu (1) the suit was brought by the Ist 
plaintiff for recovery of the possession of 
certain sites, for himself and the other 
agraharamdars. In previous suit by another 
agraharamdar the plaintiff in the sub- 
sequent suit was the 4th defendant. The 
substantial relief claimedin that suit was 
included among the reliefs prayed for in the 
previous suit. Some of the agraharamdars 
remained ex parte in the previous suit. 
Sadasiva Iyer, J., after an examination of the 
authorities held that the suit was barred 
by res judicata by reason of the decision in 
the previous suit, and Moore, J., concurred 
with Sadasiva Iyer, J.,and observed: 

“The joint right which the plaintiff 
claimed is identical with the relief sought 
for in the present suit, and he was clearly 
litigating bona jidein the interests of all 
the agraharamdars.” l 

In Srooman Madabushi Gopalacharlu v. 
Emmani Subbamma (2) it was held that 
“Explanation V tos.11, Civil Procedure Code, 
appèies not only to cases where leave of 
Court has been granted under O.I, r. 8 
but also to cases where some of the persons 
claiming a private right in common with 
others litigate bona fide on behalf of them- 
selves and such others.” Tbe learned Chief 
Justice observes at page 494*:— 

“The language of the Explanation’ may 


(1) 35 Ind. Gas. 116; 31 M. L. 9. 26; (1916) 2 M. 
W. N. 258." e : 
- (9) 55 Ind. Cas. 984; 43 M. 487; 38 M. L. J. 493 
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seem dangerously general and Edge, CO. J., 
has observed in Ram Narain v. Risheshar* 
Prasad (3) that we should be careful in 
applying it, and thatit should not beapplied 
to any case which does not come within its 
very wording. I entirely agree, and should 
certainly hesitate to hold that any litigation 
had been bona fide, within the meaning of 
the Explanation, in which there had been 
a substantial departure from the accepted 
rules asto the joinder of parties, as for 
instance by suing without the leave of the 
Court in a case properly falling under 
O.T,r. 8, or in suits as regards public 
rights, without the authority _ prescribed 
inss.91 and 92. Atthe same time, I can- 


-not say, on the strictest construction, that 


the plaintiff's litigation in the earlier sait 
in this case. was otherwise than bona fide 
within the meaning of the section. He 
impleaded allthe other agraharamdars as 
defendants, including Rukmaniamma 
through whom the present tenth defendant 
claims, and they remained ex parte, When 
she died after being impleaded as a re- 
spondent in the first defendant’s appeal... 
the failure to bring on record her legal re- 
presentatives was due to the default of the 
other side,” < 


In that case all that could be done to bring 
the necessary parties before the Court was 
done. Can it be said that in O. S. No. 501 
of 1907 the parties took any action to bring 
the necessary parties before the Court? 
[A] If the 2nd defendant in that case wanted 
to put forward the rights of all the people of 
the villages he should have asked the Court 
to maketheothers parties so that their rights 
might be adjudicated upon. Where a party 
sets up his own individual right which 
happens to becommon to him and others, 
he cannot be said to be litigating on behalf 
of the others. [A] Itis not necessary that in 
order to attract the provisions of Explana- 
tion VI the suit should be a representative 
suit, for if itis a representative suit under 
O I. r. 8 no question can arjse as to the 
binding nature of tbe decision in such 
suit, noris it necessary that the party should 
be sued ina representative capacity. But 


‘the person litigating must put forward a 


right common to him and others not only 
on his behalf buton behalf of the others 
as well. Ifhesimply puts forward a right 
alléged to be common to him and others, that 


3) 10 4. 411; A. W. N. (1888) 149; 6 Ind, 
As ye ' ey 5 map 
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would not make him a representative of the 
. others. [B] The word “bona fide” in Explana- 
tion VF could only apply to a litigation 


where every attempt is made to bring all - 


the persons interested before the Court. The 
meaning of due care and caution cannot be 
applied to one who puts forward only his 
own right as one ofa body of persons who 
have equal right with himself. [B] 

The case in Meyappan Servai v. 
Meyappan Ambalam (4) to which I was a 
party does not apply to the present case. 
There the father was sued as representing 
thejomt family. In that case I observed 
at page 478*:— 

“That if by mistake or oversight per- 
sons who have an interest in the property 
in dispute are not joined as parties but a 
person. or persons who could represent the 
‘Interest of such persons are made parties, 
the decision would bind all those who kave 
an interestin the property.” 

It cannot be said that in the previous 
suit any attempt was madeto bring before 
the Court all the pérsons who were interest- 
ed in the fishery right in order to contest 
the claim put forward by the plaintiffs. 
On a careful consideration of the whole case 
I hold that the decision in the previous suit 
does not operate as a bar to the present 
suit. [C] 

The next point is whether the appellants 
have acquired a right by prescription. The 
learned Advocate-General’s contention is 
that subsequent to the date of the plaint 
in the previous suit the plaintiffs 
acquired a right by prescription to the 
fishery. This point was raised before the 
Subordinate Judge, but he disallowed it on 
the ground that the plaintiffs could not 
have acquired a prescriptive right between 
the date of the disposal of the second appeal 
and the date of the institution of the 
present suit. The contention of the appel- 

+ lants now is that the plaintiffs were in en- 
joyment of the fishery right adversely to 
the other inhabitants during the pendency 
of the previpus suit and they have acquired 
a title by prescription. Thisisa question 
of fact which has not been tried. Mr. 
‘Krishnaswami Iyer for the respondents con- 
tends that a community like the pallars 
could not acquire a prescriptive title to the 
fishery right, for the pallars are a flugtuat- 
ing body and the public ora portion of 

(4) 83 Ind. Cas. 985; 46 M_L. J. 471; 19 L. W. 484; 
34M. L. T. 209; A. I R. 192} Mad. 571 : 

TT Page of 46 M. L, J.— [Ed] . 
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the public cannot acquire a préscriptiye 
right to fishery or to any immoveable -pro- 
perty. Reliance is placed upon Neill v. 
Duke ‘of Devonshire (5) and Harris v. 
Earl of Chasterfitld (6), as supporting the 
respondents’ contention. In Neill v. Duke 
of Devonshire (5) it was held that “the 
public cannot in law prescribe for a profit 
a prendre inalieno solo, nor acquire ad- 
versely to the owner, under any Statute of 
Limitation; and an incorporeal hereditament 
such asa several fishery, which can only 
pass by deed cannot be ‘abandoned’.”’ In 
Harris v..Earl of Chesterfield (6) there was 
a difference of opinion between the learned 
Lords who decided that case. The minor- 
ity including Lord Loreburn, L. C., held 
that a lawful origin for the exercise of the 
free-holders’ claim ought to be presumed. 
In that case the free-holders of certain 
parisnes claimed a right to fish in the river 
Whye. Lord Loreburn, L. C., observed at 
p. 628*:— 

“Accordingly Icome tothe crucial inquiry, 
is it in reason possible that there may have 
been .a lawful origin for the right here” 
claimed, that is tosay, a right in free-holders 
of the five parishes adjoining the river 
We on its right bank from Blackwell's 
Ditch as far as Gorse Acre, to fish and sell 
their catch, by themselves and their do- 
mestic servants? That it must be subject to 
all acts of Parliament and other valid regue 
lations goes without saying, and is indeed 
said, if it were needed, in the ancient 
records of the claim. But can such a thing 
here have been ever created? 

“Now if appears to me that this question 
should be answered in the affirmative,” 

The plaintiffs in this case claimed to have 
acquired the right to fishery by reason of 
the villagers granting them that right more 


“than a hundred years ago for a certain con- 


sideration, namely, the undertaking of the 
pallars to do what is known as kudimara- 
math, that is, repair of the channel and the 
tank. [D] Whatever may be the English 
Law on the subject, a village ecmmunity in 
India can acquire a customary right and 
the pallars who are cultivators of the soil 
may be granted aright to the fishery insta 
tank. [D; It isnot possible to express any 
decided opinion on this point without know- 
ing what the case of the plaintiffs is. The 
(5) (1885) 8 A. ©. 135, 31 W. R. 622. 


(6) (1911) A. C. 623; 80 L. J. Ch. 626; 105 L. T, 
453: 55 S. J. 686; 27 T. L. R. 548. 


spago of (1911) 3. O—[Ed] 
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case has not been tried, and it is only after 
it Has been tried, and the facts made clear 
that the law on the point could be applied 
to the facts found. 

In the result, I set aside the decrees of 
the lower Courts and direct the Subordinate 
Judge of Ramnad at Madura to restore the 
suit to file and dispose of the same accord- 
ing to law. Costs of this appeal and the 
appeal to the lower Court will abide the re- 
sult. The Court-fee may be refunded. 

V. N.V. Appeal allowed, 





CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decres No. 2 

. oF 1925. l 
April 30, 1926. 

Present: —Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 
PANNA LAL GHOSE AND oragrs-— 
DEFENDANTS—ÅPPELLANTS 


Versus g 
Tyge ADJAI COAL Co., Lo., —PLAINTIFFS 
> AND OTHEyS—DsFENDanT No. 7— . 
oRESPONDENTS. 


Trespass—Encr achment by adjacent colliery owner 
—Trespass inadvertent but not fraudulent—Suit for 
damages and injunction—Limitation—Limitation act 
(IX of 1908), s. 18, Sch. I, Arts. 39, 49, 96—Fraud, 
absence of—Lxtension of time on grounds of equity, 
‘legality of—Cause of action for damages, nature of— 
Time of extraction of coal—Burden of proof-—Costs 
of barrier, wh en claimable—Actio personalis moritur 
cum persona - Legal Representatives Suits Act (XIL 
of 1855), applicability of—Damages for trespass to 
mines, measure g f— Adverse possession—sMere hostile 
assertion of title Tal NEpas, possession of, to be limit- 

tuel spot trespassed upon. h 
“a plaintid amd defendants were lessees of adja- 
cent collieries. he {defendants bad inadvertently, 
owing to want of re asonable care, but not fraudulently 
traspassed upon the coal mines of the plaintiff. The 
plaintiff sued for da mages for the coal taken by the 
defendants, costs of a barrier and a permanent in- 
junction dats ethe defendants from overstepping 
oundary. The l 
e middle of the year 1904 and ended in 1915 


but came to the knowledge of the plaintiffs only in. 


_ The suit was filed in 1919: _ : 
1 if. () that as for the relief by way of injunction 
thera was no special period of limitation fixed for it 
in the Limitation Act and the claim was within time 
if there wasa cause of action, [p 73, col. 1; A.) 

' (ii) that the ‘burden of proving’ when the coal was 

extwacted was on the defendants; [p. 76, col. 2; B.J 

(ii?) that as regards the claim for damages for the 
coul taken, ‘Art. 96 of the Limitation | Act was not 
applicable inasmuch as it is limited in its application 
to cases of mistake committed in transactions arising 
jn the course of relations which are more or less 
contractual in charactgr and gould not in any event 
pe applied to acase where there was no mistake on 
the part of the plaintiff; [p. 73, col 2; ai conta 

{iv) that Art. 48 was also not applica e to 

ii a . 
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trespass commenced sometime ` 


w 
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for damages inasmuch as ‘conversion’ therein referred 
to means dishonest conversion ejusdem generis with the 
words that precede it, and the article presupposes the 
existence of property in the possession of some per- 
son; [p. 74, col. 1; Dj 

iv) that the claim for damages was very much like 
aclaim for damages for crops cut and carried away 
by the plaintiff to which Art, 39 or 49 is applicable 
and three years having expired from the last act of 
ator I claim was barred by limftation; [p. 74, 
col. 1; È. 

(vt) that as regards the claim for costs of barrier, 
it was equally barred if it was to be regarded as a 
claim for damages for trespass; |p. 74, col. 1; F] 

(vii) that so far as the claim for damages was con- 
cerned Act XJI of 1855 did not apply as the estate of 
the defendants’ predecessors who had actually com- 
mitted the tort, must be presumed to have been bene- 
fited by the wrong and the cause of action, therefore, 
survived against the defendants; [p. 75, col. 1; G.] 

(viii) that, as there was negligence on the part 


of the defendants, though they acted honestly, the. 


severer rule as regards the assessment of damages in 
such cases should be applied, and the plaintif should 
be awarded, if their claim was not barred, the market 
value of the coal at the pit’s mouth less only the ,cost 
of bringing the coal to bank and not the cost of 
hewing, such value to be calculated at the time when 
the.coal was cut and reduced to possession; [p. 76, 
cols. 1 & 2; H.J : 

(iz) that damages in the shape of interest may be 
awarded in an action for trespass and the plaintiffs 


were entitled to interest on the amount of damages: 


from the beginning of 1916 at 6 percent. per annum, 
if ree entitled to a decree for damages. [p. 76, 
col. 2; |. 

A Court cannot import considerations of equity in 
the application of sucha Statute as the Statute of 
Limitation. [p. 73, col. 1; J.] H 

The mere assertion by a party in a written state- 
ment filed by him that he is in possession of certain 
land, in the absence of anything else cannot be re- 
garded as actual possession of the land itself which 
may go to constitute adverse possession. |p. 69, 
col. 2; K] 

The possession of a trespasser must be deemed to 
have been limited to the actual spot trespassed upon, 
and no more. [p. 69, col. 2; L] : 


Appeal against a decree of the Sub- 
ordinate Judge, Asansole, dated the llth 
September 1924, 

Sir P. C. Mitter, Mr. Rishindra Nath 
Sircar, Babus Kali Sankar Sarkar and Kha- 
gendra Nath Mitra, for the Appellant. 

Mr. Sarat Chandra Basu and Babu Nar- 
endra Krishna Basu, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appeal arises out of 
a suit for damages for underground tres- 
pass committed and coal extracted by the, 
defendants Nos. 1 to 6, and for’ a perma- 
nent as well as a temporary injunction and 
for other reliefs. f 

Thé facts which led up to the institutiom 
of the suit are these:— Bhe plaintiffs are the 
Adjai- Coal Oo., Ltd. Before the Company 
was incorporated as a Joint Stock Com- 


| 
| 


‘specific performance being 


[101 T. C: 1937] 


pany with limited liability, some of the 
members thereof had formed a syndicate 
known -as the Adjai Coal Syndicate. On 
the 6th August, 1891, the syndicate obtained 
an amalnamah from the patnidars of 
village Rajpur Nandi by which the latter 
agreed to grant the syndicate a mining 
lease in respect of 500 bighas of coal lands 
in the village and within certain boundaries ` 
and upon certain terms and conditions. 
The patnidars were divided into 2 groups, 
namely, the Laiks and the Ohakrabartis, 
the former having a 12-annas share and the 
latter the remaining 4-annas. Of the 
Laiks Kaliprasanna had a 6-annas share, 
Bejoy Gobinda l-anna 6-pies, Ram Sankar 
and Ram Bishnu 1-anna 6-pies, Khetramani 
l-anna 6-pies and Bimala Sankar, Gouri 
Bankar and Durga Sankar l-anna 6-pies. 
Of the Chakrabartis Sib Narain had a 2- 
annas share and Khudiram the remaining 
2-annas. The patnidars subsequently re- 
fused to execute the mining lease and upon 
that the syndicate instituted a suit for 
Suit No. 339 
of 1892. Qertain petitions of compromise 
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were filed in the said suit by which the 


patnidars consented to have a survey and 
demarcation made by a Civil Court Amin 
in respect of such lands amounting to 500 
bighas in area as would be selected by 
the syndicate, out of the lands of the 
amalnamah, to have a plan made there- 
of and to grant the syndicate a mining 
lease in respect of the same; and on 
the lith July, 1893, the Court ordered a 
decree tobe drawn up embodying those 
terms. The Civil Court Amin who was 
deputed to do the work in pursuance of 
the above agreement filed his report on 
the 5th September 1893 and on the 16th 
September, 1823, the Court disposed of 
certain objections to the report and drew 
up a decree which bore both the dates, viz., 
tlth July, 1893, and 16th September, 1893. 
The decree stated that in accordance with 
the terms ofthe petitions of compromise 
the syndicate would get settlement from 
the patnidars in respect of 500 bighas of 
land out of the lands in the schedule to 
fhe plaint as demarcated by the black lines 
in the Amini’s map and further that out of 
the said 500 bighas of land 283 bighas 11 
eottas was cultivated land and thee remain- 
der, namely, 246 bighas 9 cottas wag patit 
land. On the 20th March, 1897, an amend- 
ment was made in thedecree by inserting 
therein thatthe plan prepared by the Civil 


‘settlement of some coal lands to 
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Sourt Amin should be considered a part 
of the decree. In accordance with the ° 
aforesaid decree, the Court on the 22th 
September, 1897, executed leases in favour 
of the syndicate on behalf of the painidars 
Guru Prasanna Chakraburty, the sen of 
Sib Narain Chakraburty (cwaer of.2-annas 
share), Bimala Sankar, Gouri Sankar aud 
Durga Sankar Laiks (owners of 1 anna 6 
pies share), Bejoy Gobinda Laik (owner of 
1 anna 6 pies share), Ram Sankar and 
Ram Bishnu Laiks (owners of 1 anna 6 pies 
share) and Khudiram Chakraburty owner 
of2annas share) Khetramani Dehi (owner 
of l anna 6 pies share) having died her 
three daughters executed similar leases in 
respect of her share, two of the daughters 
on the 9th January 1900 and the third 
daughter on the 26th February 1900. Kali 
Prasanna Laik *(owner of 6 sanas share) 
had died before the decree was drawn uff 
and certain proceedings took place between 
his sons Kristodhan and Sudhakrishna on 
the one hand and the syndicate on the 
other, the result of which was that the 
suit in so far as it was #eainst them wag 
revived and on the 2ist December, 1901, a 
decree was passed from which it appears 
that there was acompromise between the 
parties under which the syndicate had 
obtained leases from the said ICristodhan 
and Sudhakrishna according to the plan 
of the Civil Court Amin This lease apa 
pears to have been executed on the 23rd 
September, 1901, and it was in respect of 
the 6 annas share of the executants in the 
500 bighas of land demarcated in the Aming 
map as aforesaid. The final decree dig. 
posing of the suit in this way was drawn 
up and signed by the Subordinate Judge 
on'the tth January, 1902, und it was also 
stated therein that the report end the map 
of the Civil Court Amin would ne consider. 
ed asa partof the decree. It should he 
mentioned here that in the meantime by 
an Indenture, dated the 30:n Sepsereber 
1893, the syndicate transferred un d assien, 
ed tothe plaintiff Company al! their in- 
terest in, amongst others, the 3° iighas of 
land to be selected by them in e-ordance 
with the compramise decrae whick? hed 
been passed shortly before. ° 
It appears that sometime uet vo the 23rd e 
April, 1894, the patnidars Jind uromised a 
De. Radha- 
raman Ghose, who was the defendant 
No. 1 in the present suit but who died 
sometime after its institution. Ip the 
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course of these negotiations two surveys 
were made, the last one of which was by an 
Amin named Madhusudan Dutt who pre- 
pared a map of the land to, be settled. As 
a result of these negotiations the patnidars 
granted leases to the said Radharaman 
Ghose and his co-sharers in respect of 
about 74 bighas of-land out of an area of 


101 bighas and also in respect of their de- ` 


marcated lakheraj lands lying within the 
said area. These leases bear different dates: 
the lease by Bejoy Gobinda Laik (owner 
of l-anna 6-pies share) was on the lith 
March, 1895, by Khetramani Debi (owner 
of l-anna 6-pies share) on the 10th April, 
1895, by Ram Sankar and Ram Bishnu 
Laiks (owners of l-anna 6-pies share) on 
the 9th May 1895, by Kristodhan and Sudha- 
krishna Laiks (owners of 6-annas share) 
on the 13th May, 1895, by Guru Prasanna 
*Chakraburty (owner of 2-annas share) on 
the 19th January 1897, and by Bimala 
Sankar, Gouri Sankar and Durga Sankar 
Laiks (owners of l-anna 6-pies share) on the 
27th April, 1897. Khetramani’s daughters 
executed a further lease on her death 
on the 30th January, 1899, evidently as 
there was some question as to whether 
Khetramani had only a widow’s interest in 
the property or not. Khudiram Chakra- 
purty did not execute a lease in respect 
of his 9-annas share. Radharaman Ghose 
thereupon instituted Suit No. 114 of 1897 
against Khudiram Chakraburty for specific 
performance of an alleged contract for 
granting a lease in respect of his share. 
This suit was instituted on the 2ith March, 
1897, and it appears that the map pre- 
pared by the Amin Madhu Sudhan Dutt 
was filed with the plaint in this suit. The 
guit, however, was dismissed on Compro- 
mise on the ist February, 1900, Khudiram 
Chakraburty having on the day before exe- 
euted a lease in favour of Radharaman 
Ghoge and his co-sharers on lines similar 
to thee leases executed by the other co- 
a Sth February, 1901, the Nandi 
Coal Association, which is a firm at pre- 
sent constituted by the defendants Nos. 1 
to 6°in this suit and at that time was com- 
posed of Radharaman Ghose and the pre- 
‘decessors of the defendants Nos. 2 to 6, 
commenced an action for damages for 
underground trespass alleged to have been 
committed in. respect of lands acquired 
as aforesaid by Radharaman Ghose and his 
go-sharerg and far other consequentialreliefs 
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against a Company known as the Nandi 
Coal Company, Limited. This suit,was 
Suit No, 37 of 1901. In this suit a ‘Pleader 
named Babu Rakhal Chandra Das, who 
was deputed to ascertain the boundaries of 
the lands of the Nandi Coal Association and 
of the Nandi Coal Company, Limited, sur- 
veyed the lands, prepared a map and field 
book and also submitted a report. With 
the result of this suit we are not concerned 
here, 

In April 1901 the plaintiff Company in- 
stituted two suits being Nos. 173 and 174 of 
1901, the former against the Nandi Coal 
Company and the patnidars and the latter 
against the defendants Nos. 1 to 6 in this 
suit or their predecessors as well as the 
patnidars, on the basis of a clause in the 
amalnamah, dated the 6th August, 1891, 
which provided that if any land other than 
the aforesaid ‘500 bighas of land was wanted 
by anybody the syndicate would have a 
preferential right to obtain settlement 
thereof if they agreed to pay the rent 
offered by such other person and upon the 
allegation that the patnidars had granted 
settlement to the Nandi Coal Company and 
to the defendantsin the present suit or 
their predecessors in respect of the lands 
of those two suits in contravention of the 
conditions embodied in the aforesaid clause, 
Suit No. 173 ended in a compromise, the 
plaintiff Company giving up their right of 
pre-emption under the amalnamah; and Suit 
No. 174 was dismissed, the plaintiff Com- 
pany having withdrawn their claim. Some 
controversy has arisen as to the exact cir- 
cumstances connected with the withdrawal 
of his claim as the predecessors of the de- 
fendants Nos.1to6 appear to have been 
ordered to pay the costs of the patnidars 
in the suit, but I do not think it matters 
much, forso far as our present purposes 
are concerned it may be taken that the 
claim of the plaintiff Company was dis- 
missed, no permission having been grant- 
ed to them to institute a fresh suit on the 
same cause of action. . 

It appears, however, that in 1901 Mr. 
Mitchell, the then manager of the plaint- 
iff Company, obtained leases from some, if 
not all, the co-sharers of the patni in 
respect of the whole Mouzah Rajpur. Nandi 
with the exception of the lands which had 
been glready let out to the plaintiff Com- 
pany, the lands in respect of which Radha- 
raman Ghose and his co-sharers had 
obtained leases and some other lands, 





` Association. 
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On the 28th August, 1917, the Maharaj- 


< adhiraj Bahadur of Burdwan granted a lease 


of untierground rights in all .coal and 
fireclay in the entire Mouzah Rajpur Nandi, 
except in such portion of the mouzah as 
was in the possession of the Nandi Coal 
The respondents Messrs. An- 
drew Yule'& Co., it should be stated, are 
the Managing Agents of the plaintiff Com- 


“pany. 


The present suit was instituted by the 
plaintiff Company on the 22nd September, 
1919, against the defendants, who, as I have 
said, constitute a firm carrying on business 


-in coal under the name and style of the 


Nandi Coal Association. The plaintiffs’ 
‘allegation, shortly stated, wasthat the de- 
fendants taking advantage of the fact that 
their dands lay contiguous to those of the 
plaintiffs, secretly, fraudulently and fur- 
tively trespassed into the plaintiffs’ under- 


_ ground land and extracted a large quantity 


of coal therefrom, that the defendants ma- 


“ nipulated their trespass in such a way that it 


was not perceptible from outside and the 
plaintiff Company remained unaware of the 
same until only about six months before the 
suit. In the written statement originally 
filed by the defendants various defences 
were taken, amongst which may be men- 
tioned the plea of limitation, the plea that 
the underground land from which coal 


“was taken lay within the defendants’ title 


and not within the leases under which 
the plaintiff Company claim, the plea that 
in any event the defendants’ title should 
prevail and other objections dealing with 
the question of the damages claimed. Two 
other facts need be mentioned here. The 
defendant No.1, Radharaman Ghose, died 


` after the written statement was filed as 


aforesaid; and on his death his son Panna 
Lal Ghose was substituted in his place 
and he filed an additional written state- 
menton the 8th December, 1921, to which 
reference will have to be made hereafter. 
Thereafter on the 17th January, 1922, on 
the application of the plaintiffs Messrs. 
Andrew Yule & Oo., who, as I have said, 
are the Managing Agents of the plaintiff 


Company, were added as the defendant. No. 


7 and they filed a written statement on 
the 16th February, 1922. á 
The ledrned Subordinate Judge granted: 


“the plaintiffs a decree for Rs. 56,018 as 
`° damages for the coal extracted by thé de- 


fendants and Rs. 18,223 as costs for con- 


-ptructing an’ artificial barrier which in hig” 


6° 
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‘sociation in their hands. 
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opinion was necessary to ensure the safety 
of the plaintiffs’ mines, the same having 
been endangered by tke extraction of coal 
by the defendants Nos.1 to 6; the said 
amount of Rs. 74241 together with interest 
and cost was decreed against the defend- 
ants Nos. 1 to 6 to the extent of the 
assets of the deceased partners of thé dé- 
fendant firm, namely, the Nandi Coal As- 
He also granted 
the plaintiff Company a decree for a per- 
manent injunction restraining the said 
defendants from committing ‘any further 
trespass into the plaintiff Company’s land 
as demarcated by the Civil Court Amin 
in Suit No, 339 of 1892 and relayed and 
shown by the Commissioner appointed in 
the present suit in the surface and under- 
ground plans prepared by him and he also 
directed the said plans with the field book 
Part I, to form part of the decree. From 
this decree, the defendants Nos. 1 to 6 have 
preferred this appeal and the plaintiff Com- 
pany as well as the defendant No, 7 have 
also filed certain cross-objections. 

The first contention urgedeon behalf of” 
the appellants and one which they have at 
great pains to establish is that the portion 
of the underground from which coal had 
been taken does not fall within the 500 
bighas demised to the plaintiffs. A 
consideration of this question involves 
the determination of two matters: first, 
whether the black line shown in the Amin’s 
map in Suit No. 339 of 1892 correctly repres 
sents the limits of the 500 bighas; and 


.second, whether the said line has been 


correctly relayed by the Commissioner ‘in 
his maps in the present suit. 

[His Lordship then discussed the evis 
dence and continued:} 

It, therefore, follows that the learned Sub- 
ordinate Judge was right in holding that 
the’ plaintiffs’ land has been encroached 
upon and coal has been taken from it to the 
extent found by the Commissioner in hig 
map. i 

The next contention urged on behalf of 
the appellants is that the defendants have 
title to the disputed portion of the under- 
ground. It is necessary to examine this 
contention notwithstanding the finding in 
plaintiffs’ favour at which I have already 
arrived because if it is well-founded, several 
other guestion will arise. So fur as thig 
contention is concernetl the Ceposition 
given by. the defendant Radharaman 
Ghose in Suit, No. 37 ‘of 1901 to wbich 4 


© 
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- have already. referred, is wholly destructive 
.of the appellants’ case. In that deposition 
Radharaman gave a clear and consistent 
history of the title of himself and his co- 
sharers in the lands which they had acquir- 
ad in Mouzah Rajpur Nandy. He stated 
that he wanted to have some coal lands and 
theepatnidars agreed to give him a lease 
of 101 bighas, and it was settled that he 
should have the lands lying to the east of 
the lands which had been granted by the 
patnidars to the Adjai Coal Company and 
to the north of the lands of Mauzah Damo- 
darpur. He stated how and why there 
. were two measuremen, one by an Amin 
named Pran Krishna Choudhuri and the 
other by the Amin Madhusudan Dutt, who 
prepared a map and a field book. After the 
latter measurements, he stated, the patni- 
dars began to grant leases separately in 
respect of their respettive shares. Heex- 
plained how 74 bighas were ascertained as 
the quantity of land and mentioned in the 
leases, He said that the total quantity of 
lands within the circuit was conjectured to 
be 150 bighas, out of which 12 bighas were 
deducted as covered by the Railway lines, 
10 bighas were deducted to serve as a 
margin between the lands to be demised 
and the lands of the plaintiff Company on 
the west, about 20 bighas were deducted as 
not likely to contain coal, and 30 or 35 
bighas were the nishada lands of the 
patnidars—lands which were mal land of 
the patnidars but which they had divided 
amongst themselves and which were in 
their nij cultivation and for which they 
would not pay any rent to cach other. He 
then made statements which indicate that 
he obtained from various other persons 
settlement in respect of other plots, sur- 
face as well as underground, describing 
some of them as lying within the circuit 
and other outside thesame, but he did not 
pretend to have any claim to the under- 
ground beyond the limits of the circuit of 
150 bighas which, he expressly admitted, 
lay to the east of the lands of the 
plaintiff Company. In most of the leases 
granted by the patnidars to Radharaman 
gnd his co-sharers the western boundary 
of the land, demised is described as 
Sarada” Prosad Mukerji's Bhairab Math, 
Khudiram Ohakravarti’s Bhairaba Math, 
Ramjoy Bhattacharjee’s jote land, Sarada 
Prosad. Mukerji's Stmulsuti land or fote 
Simulsuti, Jagannath Ohatterji’s Mandal 
Hir land, Shib Narain Ohakravarti's Sal- 
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kanali, Mukta Bhattacharji’s jote, Ananta 
Mandal's jote Salbari, Kubkubi tank,, 
Kadamgoria tank etc. In one of these 
leases the bed of the Kubkubi tank is 
included within the land demised. In the 
plaint in Suit No. 114 of 1897 which was 
instituted by Radharaman against Khudi- 
ram for specific performance .of the con- 
tract to execute a lease in his favour the 
western boundary of the land in the sche-. 
dule which was the land for which the 
patnidars had agreed .to execute leases in 
his favour was the sameas the boundaries 
mentioned above. When Radharaman and 
his co-sharers instituted their next suit, 
namely, Suit No. 37 of 1901, the western 
boundary of the lands in their possession 
was stated asthe western limit of Bhairaba 
Math of Sarada Prosad Mukherji, fhe 
western limit of Bhairaba Math of Khudi- 
ram Ohakravarti, the western limit of 
the land of Sarada Prosad Mukerji, 
the western limit of the Mandal Hir 
land of the late Jagannath Chatterji, 
ete. The inference is irresistible that by 
this time Radharaman and his co-sharers 
had acquired the plots which lay to the 
west of the lands leased out to them by 
the patnidars and in Suit No. 37 of 1901; 
they asserted their claim to all those 
lands as well as being lands to which 
they had title and which were in 
their possession. This brings us to the 
question as to the value of the map pre- 
pared by the Commissioner, Babu Rakhal 
Chandra Das in Suit No. 37 of 1901, upon 
which considerable reliance has been 
placed by the appellants. Babu Rakhal 
Chandra Das has been examined as a wit- 
ness in the case, but he has very little 
recollection as to what exactly took place 
at the time. His map, field book and 
report only show that he delineated the 
boundary of the lands of Radharaman and 
his co-sharers according to the identifica- 
tion of the parties in that suit and they 
do not in any way support the evidence 
which the appellants have adduced in the 
present suit that Mr. Mitch®ll and other 
officers of the plaintiff Company pointed 
out the boundaries to Babu Rakhal Chan- 
dra Das in the course of his investigation, 
This evidence has been disbelieved by the 
learned Subordinate Judge and in my 
opfnion rightly. The map, no doubt, is 
evidence of an asseftion on the part of 
the predecessors of the defendants, but 
its evjdentiary value as correctly laying 
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down the boundary of their lands as 
against the plaintiff Company is practically 
nil.. There are statements in the map, 
field book and report themselves showing 
that there wereobjections from different 
quarters as regards the correctness of the 
boundary line as shown in the map. To 
fix. the western boundary line of the de- 
fendants’ land as covered by their leases 
from the patnidars, the plaintiff Company 
have produced an uncertified copy of the 
map which was prepared by the Amin 
The appellants have 
strongly pressed us to hold, in the first 
place, that the map is not admissible in 
evidence as it represented matters relating 
to a stage when negotiations were going 
on for settlement of lands as between 
Radharaman and his co-sharers on the one 
hand and the patnidars on the other ; and 
as the negotiations ultimately ripened into 
a contract which was finally embodied in 
the leases that were executed the map 
cannot be looked into for construing what 
was ultimately leased out; and further 
that the map was not referred to in any 
of the said leases and so it may be that 
the intention of the parties may have chang- 
ed, and that the boundaries of the premises 
demised cannot safely be gathered from the 
map. This last argument has no forcein the 
face of the evidence given by Radharaman 
himself in Suit No. 37 ofe 1901, to which 
I have already referred and which to my 


“mind makes it clear beyond a shadow of 


“the Syndicate. 


doubt that the intention of ths parties was 
to lease out to Radharaman and his co- 
sharers lands which lay to the east and 
beyond the eastern boundary of the land 
which was in the possession of the Adjai 
Coal Syndicate. As regards the admissi- 
bility of the map it is, in my opinion, 
a valuable piece of evidence showing the 
position of the lands to be demised in 
relation to the landsin the possession of 
Radharaman had filed the 
map in Suit No, 114 of 1897, and, there- 
fore, it shows what lands were claimed by 
him as linds in respect of which he had 
already obtained leases from some of the 


_ patnidarsand in respect of which he claim- 


ed specific performance of the contract 
against Khudiram. He did: not file itin 
Suit No. 37 of 1901 on the plea that it was 
missing. Whether this plea was “true or 
not it does not matter but one thing is 
quite clear and that is that it would not 
have been to his interest to file it in that 
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suit; for there, as I have already stated, 
according tothe boundaries given ih the e 
plaint, a claim to more lands to the west 
was asserted. It has been next urged on 
behalf of the appellants that the copy 
produced is one which should not be relied 
upon as genuine. The evidence relating 
to the preparation of the copy “nd its 
comparison with the original as also the 
circumstances under which the copy came 
before the Court have been criticised in 
great detail. On a careful consideration, 
however, of all the arguments advanced 
on this point I have come to the conclusion 
that the witnesses who speak to its authen- 
ticity should be believed. Iam not press- 
ed by the argument that because there 
was some litigation pending between Guru- 
bhritya, the son of Khudiram and Messrs. 
Andrew Yule and Oo., the exact nature 
and the degree of {seriousness of which or, 
the stage at which it had arrived is un- 
known to us, that it was altogether impos- 
sible for the plaintiff to have got the copy 
from Gurubbritya as alleged on behalf of 
the plaintiff Company. lam fortified in 
my conviction as to the genuineness of the 
map from the fact that it contains the 
figures J and K onthe western boundary 
line, which conclusively suggests to my 
mind that it was prepared on reference to 
the Amin's map of Suit No. 339 of 1522, 
asit would in all probability have been 
if the intention of the parties was to make 
a circuit contiguous to the east of the lands 
which were the jsubject-matter of the said 
suit which was then pending. I am not 
prepared to rely upon the evidence of the 
defendants’ witness Kamakshya that the 
copy is not like the original that he saw 
at Radharaman’s house; nor do 1 think 
that any conclusion can safely be drawn 
from the statements in Radharaman’s de- 
position that there was no office shown on 
the original map while the copy shows one. 
It is quite easy to make a statement such 
as Kamakshya has made, and as fær as [ 
can understand, Radharaman could hardly 
have made an admission that Khudiram’s 
office was shown on the map. That a 
small part of Kubkubi was included within 
the plaintiff's lands and from there down- 
wards the lands of the plaintiff Company 
and of Radharaman and his co-sharers lie 
by the side of each other is a fact admitted 
by Radharaman-:in his deposition in Suit 
No. 37 of 1901 and has also been stated by 
the defendants’ witness Pashupati in the 
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present suit to which I have already re- 
ferred. It is necessary just to refer to one 
other .matter here, namely, the evidence 
‘relating to the possession of a well which 
lies to the west of the said boundary line, 
and of which much has been sought to be 
made on behalf of the appellants, It is 
diffictlt to say that the documentary evi- 
‘dence that has been adduced related to 
this particular well; butin any case even it 
be held upon that evidence as well as the 
- oral evidence in the case that the said 
well is in the possession of the defendants, 
that does not touch the question of the 
underground with which we areconcerned 
in the present suit. I am accordingly of 
opinion that the appellants’ second con- 
tention also fails and that it must be held 
that the defendants have no right to the 
underground to the weet of the line J. K. 
of the Amin's map of Suit No. 339 of 1892. 
Upon the aforesaid conclusion, viz., that 
the underground tothe west of the line 
K. is within the plaintiffs’ title, and 
is outside the leases from the patnidars 
‘under whichethe defendants claim, the 
question of priority of title by reason of 
some of the patnidars (viz., Bijoy Gobinda, 
Khetramani,Ram Shankarand Ram Bishnu, 
Krishnadhan and Sudhakrishna) having 
executed leases in favour of Radharanian 
and his co-sharers before any leases were 
granted to the syndicate does not arise. 
There are, however, a few other contentions 
relating to the validity of the plaintif’s 
title which may be conveniently dealt with 
here. The first contention is that the 
leases were in respect of 500 bzghas obtain- 
ed from the patnidars by the syndicate 
but they were not assigned to the plaintiff 
Company and so the latter have acquired 
no rights under them. Now, on the in- 
corporation of the plaintiff Company as a 
Joint Stock Company with limited liability 
the syndicate executed a deed of Indenture, 
dated 
of the plaintiff Company. It should be 
remembered that at that point of time and 
only afew days before, that isto say, on 
the 16th September 1893, the decree had 
been passed in Suit No. 339 of 1892 under 
which the patnidars were to execute min- 
ing leases in respect of the 500 bighas de- 
lineated by the Amin in his map. The 
operative part of the Indenture ran in 
“these words; “Do hereby transfer and con- 
firm unto the Company and their assigns 
all and singular the premises in the first, 
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the 30th September, 1893, in favour 
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second and third Schedules hereto respec- 
tively described and all the mining and 
other rights of the vendors and 01 each 
and every of them in and over the same 
and all the estate, right, title, interest, 
claim and demand of the vendors and of 
each and every of them into, out of, and 
upon the premises, ete.” The First Schedule 
in that document consisted of the £00 
bighas of land to be selected from the land 
within the boundaries as given in the Sche- 
dule to the plaint of Suit No. 339 of 1892. 
In these circumstances even if the syndi- 
cate thereafter acquired the said leases 
from the patnidars they must be regarded 
as having done so on behalf of, and as 
trustees for, the plaintiff Company, who, 
it may also be noted, got themselves added 
as plaintiffs in the suit when the final dec- 
ree by which the suit was disposed of was 
passed on the 4th January, 1902. It is 
next said that though there is a lease by 
the Court on behalf of Guru Prasanna 
Chakraburty, son of Khudiram Chakrabur- 
ty, in respect of his 2 annas share, Khudi- 
ram Ohakraburty, who was alive at the date 
of the decree, was not a party to the com- 
promise and no decree had been passed 
against him. It is true that it does not 
appear that there was any compromise peti- 
tion filed on behalf of Khudiram Chakra- 
burty and the decree as drawn up shows 
only that it was passed on compromise 
against all the defendants in the suit in- 
cluding Khudiram Chakraburty and that 
it was also passed in the presence of the 
Pleader for Khudiram Chakraburty. The 
fact, however, remains that the decree has 
been treated allalong asa binding decree 
against Khudiram Chakraburty and the 
patta executed on behalf of his son has 
not been challenged during all these years, 
a fact which suggests that there was the 
consent of Khudiram to the decree as 
passed; and in any event the plaintiff Gom- 
pany must be regarded as having acquired 
an indefeasible right to the extent of this 
share by possession extending over this 
long period. Thereis, therefore, no sub- 
stance in this contention as well. 

Some argument has been next adduted: 
to make out a title in the defendants hy 
adverse possession. In this behalf reliance 
has been placed upon the statements made 
by the defendants’ witnesses which tend to 
show that ‘the defendants made a survey of 
the lands in 1897 in which they included 
the portion of the land nowin suit as within 
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their boundaries and that- this was done to 
the knowledge of the plaintiff Company. 
The appellants rely in particular upon the 
evidence of their witnesses Kamakshya and 
Binode in support of their case as to ad- 
verse possession. -It has also been contend- 
ed on their behalf that Mr. Mitchell who 
was appointed Receiver of the defendants’ 
colliery and acted assuch in 1904 or there- 
abouts knew that the defendants were claim- 
ing this portion of the underground as be- 
longing to them and were taking coal there- 
from. It has been said that Mr. Mitchell 
must have seen the working plan of 
the defendants at thetime and if he did 
so he could not have failed to notice that 
this portion of the underground was being 


‘worked. The evidence bearing on these 


matters has been placed before us in great 
detail, butit will serve no useful purpose 
to discuss it here, for, in my opinion, the 
evidence is utterly unreliable. I am of 
opinion that the defendants have signally 
failed to prove the facts which would con- 
stitute such possession as would in, law 
amount to adverse possession. As regards 
the survey alleged to have been made by 
Kamakshya in 1897, during which, he says, 
the patnidars pointed out the boundaries 
of the lands of the plaintiffs and the de- 
fendants and Mr. Mitchell and the other 
officers of the plaintiff Company pointed 
out the eastern boundary of the lands of the 
plaintiff Company, Iam unable to accept 
the evidence by which this story is sought 
to be supported. As regards Mr. Mitchell’s 
knowledge, it should be noted that he acted 
as receiver fora few months only in 1904 
and I am notatall sure that this portion of 
the underground was worked during that 
period, or that the working plan, if any, 
which he may have seen, gave him any 
notice of the defendants’ claim to this por- 
tion. I do not think that the defendants’ 
working plan which has been produced in 


‘this suit was prepared as a result of this 


Burvey of 1897 which the defendants have 
sought to Drove and Iam disposed to take 
the view that this working plan is a mere 
reproduction of the map -prepared by the 
Commissioner Babu Rakhal Chandra Das. 
I. am also of opinion that the. explanation 
offered by the witness Kamakshya as to 
how the entries in the index on tHe map 
came to be made is not acceptable, On the 
whole Jam strongly inclined to take the 
view that this map had no existence when 
Babu Rakhal Chandra Das made his sur- 
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vey, for if it was in existence ab that time 
it would surely have been produced before 
him asa strong piece of evidence in sup- 
port of the claim of the present defendants 
in that suit; while,on the other hand, as 
far as may be judged fromthe materials 
now before us, no such map was praduced 
before him, and the evidence, which the 
defendants have adduced to prove that it 
was, cannot be believed. In connexion 
with the question of adverse possession a 
further argument has been advanced. It is 
said thatin Suit No. 174 of 1901 the de- 
fendants asserted their right to this portion 
of the lands and that .to the plaintiffs’ 
knowledge and it has also been contended 
that by reason of the dismissal of the suit 
the plaintiff Company are debarred from 
pressing their claim to this portion in the 
present suit. So far as this matter is con- 
cerned what happened exactly was this. 
The plaintiff Oompany in their plaint in 
that suit gavethe boundaries of the lands, 
in respect of which they instituted the suit, 
according to the leases which the defends 
ants had obtained from the “patnidars, but 
the defendants in their written statements 
gave the boundaries of their lands as inSuit 
No, 37 of 1901.. The suit was eventually 
dismissed as I have already stated. The 
dismissal of the suit could only relate to 
the claim as laid by the plaintiff Company; 
and if the claim was in respect of the lands 
which lay to the east ofthe line J. K. of 
the Amin's map, as it was, because, as has 
already been found, the defendants’ leases 
from the patnidars only purported to give 
them lands on the east of that Jine, it is not 
possible to see how the claim in the present 
suit which relates to the underground on 
the west of that line can be said to be 
barred. [K] As regards adverse possession 
Iam not prepared to hold that assertion in a 
written statement that oneis in possession, 
in the absence of anything else, can be re- 


. garded as actual possession of the land,itself 


which may go to constitute adverse posses- 
sion. [K] On the whole I do not find on the 
record any sufficient materials on which 
the defendants may be held to have ac- 
quired a title by adverse possession te the 
portion of the underground with which we 
are concerned in this case. [L]Ifin point 
of fact the defendants took coal from any 
particular spot within this portion, their 
possession was that of trespassers and 
must be deemed to have been limited to 
that particular spot only and no more. [L] 


A 
Tha next contention of the appellants is 
* that the plaintiffs had, under the leases ob- 
tained from the patnidars acquired no 
title tothe underground. This argument 
js hased upon the series of decisions of the 
Judicial Committee which have laid down, 
that the title to the underground lies in 
the zemindar and remains in him unless 
it has been expressly parted with. So far 
as this contention is concerned the learned 
Subordinate Judge was of opinion that 
the pleadings cannot he construed to mean 
a denial of the patnidars’ right to the sub- 
soil and that if this objection which was 
urged ata latestage of the suit had been 
taken ear ier, he would have been prepared 
to hold that the patnidars had no right to 
the sub-soi]. The learned Judge has ob- 
served in his judgment that the patni 
lease had not been productd by the plaint- 
iff Company to show that there was an ex- 
press grant of the sub-soil by the zemindar 
to the painidars, and further that the lease 
of 1917 by the Maharajadhiraj to Messrs. 
Andrew Yule & Co. expressly excluded 
the land which Was then in the possession 
of the defendants. On behalf of the appel- 
lants reference has been made to para. 6 of 
the additional writter statement filed by 
Panna Lal Ghose when he was substituted 
in the place of his deceased father Radha- 
raman Ghose as suggesting this defence, 
and reference has also been made to the 
observations of' the learned Subordinate 
Judge in his judgment which are to the 
effect that he did not think it necessary to 
frame any new issue on the said additional 
written statement as the issnes already 
framed covered the new pleadings and it 
bas heen urged that the issues relating to 
the plaintiffs’ title were snfficient to include 
this question and that this matter should, 
therefore, have been investigated. Jn the 
original written .statement the patnidars 
were described in several places as the real 
maliks, or proprietors and it was thus con- 
ceded that they were entitled to the sub- 
soil and the defendants also based their 
own title to the sub-soil under the leases 
obtained from the patnidars. Paragraph 
6 of-the additional written statement 
runs thus:* “That this defendant has 
e come to know on enquiry and believes 
to he true that the plaintiff Company 
gave out that they took settlement of the 
underground rights of some lands of 
Mouza Nandi from the patnidars under the 
zemindart of the, Maharaja Bahadur of Bur- 
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dwan, thereafter having been advised that 
the said patnidars had no right to makeany 
settlement in respect of the underground 
rights, they, with a view to have the under- 
ground rights in respect of the said lands 
settled in the benami of other people, execut- 
ed fresh documents in favour. of the 
Maharaja Babadur aforesaid. On the basis 
of such documents no interest in the under- 
ground rights orany right can acerue tothe 
plaintiffs and for this reason the plaintiffs 
are not at all entitled to institute this suit. 
This defendantfurther begs to submit that 
the land in suit is not included in any such - 
document. What seems to be meant by 
this paragraph evidently is that the validity 
of the documents executed between the 
Maharajadhiraj] Bahadur of Burdwan and 
Messrs Andrew Yule & Co., as creating 
a title in the plaintiff Company, is challeng- 
ed on the ground that the plaintiff Ccmpany 
cannot derive any benefit underthem, and 
I am not prepared to say that the learned 
Judge was wrong in supposing that the 
question as to the patnidars’ right to the 
underground was not raised in this para- 
graph. Asregards the contention that is 


thus put forward in this paragraph, there 


is no substance, for Messrs. Andrew Yule ` 
& Co, were made parties defendants to the 
suit and they in their written statements, 
filed on the 16th February, 1922, stated that 
they had taken the lease from the Maharaj- 
adhiraj Bahadur as Managing Agents of the 
plaintiff Company. If, however, the patni- 
dars had no title to the minerals, the 
plaintiff Company could have acquired 
none in taking leases from them, and the 
lease from the Maharajadhiraj] Bahadur 
would not be of any avail to them as it 
expressly excluded lands which were in 
the possession of the defendant Company. 
If the defendants intendedto plead that 
the plaintiff Company acquired no title to 
the underground under the leases obtained 
from the patnidars, as the patnidars them- 
selves had no such title, they should have 
stated this clearly in their writin state- 
ment. I am disposed to think that they 
did not intend to raise this issue and for 
the obvious reason that it would have 
hurt their own title. In para. 19 of the 
written statement originally filed they took 
pretty good care to assert that they were 
not trespassers and that even if the plaint- 
iffhad any right to the property in suit 
they were „the plaintiffs’ co-sharers. The 
defendants, Iam of opinion, did not want 
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. this question to be gone into; and in this 
view of the matter Ido not think that the 
plaintiff Company can be blamed for not 
having attempted to prove their lessors' title 
to the underground, a matter which requires 
for its determination a reference to the 
patmi lease, if available, or if the patni 
lease, is not produced, then, consideration 
of the effect of the provisions ofthe Patni 
Regulations. 

Before dealing with the other questions 
that have been raised before us, it would 
be convenient to deal with two of the matters 
upon which there has been a good deal of 
controversy before us. They relate to the 

. time when the acts of trespass took place 
and the exact character of that trespass. It 
will bg convenient to deal with these two 
questions at thisstage, because on the result 
of our investigation into these two matters 
will largely depend the solution of the other 
problema that have been ‘raised. The 
learned Subordinate Judge has found asa 
fact that the coal was extracted before 1915. 
This finding has been sought to be sup- 
ported by the appellants by reference to 
the plans, Ex. M1, M2 and M3, which are 
said to be tracings made from their work- 
ing plan, Ex. M, from time to time. These 
tracings purport to show the extent of the 
workings up tothe 13th August 1905, 1913 
and July 1915 respectively. The plaintiff 
Oompany challenges the authenticity of 
these plans and endeavours to show that 
comparing the last of these plans which 

` shows the working up to July 1915 with 
the Commissioner's underground plan in 
the suit and also with certain remarks 
which appearin the defendants’ working 
plan, Ex. M, it is proved that there has been 
working even after July, 1915, and they 
also contend that the onusis on the defend- 
ants to show when they extracted the coal 

. and thatthey have failed to discharge the 

same, Now as regards the authenticity of 
the plans, Ex. M1, M2 and M3, I may say at 


once that I entertain grave doubts, and’ 


I am unabfe to accept as true the story 
which has been given as to their origin. 
.On „the other hand, I do not see sufficient 
materials upon which I can safely hold that 
there was really any working of coal after 
July 1915 or at any rate after the end of 
that year. The defendants definitely stated 
in their written statement filed on the 37th 
July, 1920, that no coal had been extracted 
within 6 years before that date. They 
have produced got only these tracings but 
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all their books down to the time when 
they ceased to work. They have also given 
oral evidence in respect of their workings 
and also some eyidence in the shape of ex- 
pert evidence. The determining factor in 


“tha case seems to me to be the evidence of 


the defendants’ witness Babu rish 
Chandra Roy whowhen deposing on the 
lst August, 1924, stated that the working 
was not less than 10 years old, though he 
added that he could not be accurate. The 
witness has given his reasons for the opin- 
ion that he gave and as far as may be 
judged he «is an independent witness on 
whom one may rely. The.Commissioner in 
the present suit who inspected the under- 
ground in 1920 was also of opinion that the 
workings seemed to be old. It was suggested 
on behalf of the plaintiff Company that the 
defendants had othtr materials at their dis- 
posal which could have shown the dates of 
the workings, but ithas not really been 
shown thatthey have any other materials 
on the point or that they have withheld any, 
The onus, no doubt, is on the defendants, . 
but in view of the circumstances of the 
case I must hold that they have discharg- 
ed it. Allowance, of course, must be made 
for the uncertainties of expert testimony; 
but’ making every such allowance against 
the defendants, I find myself unable to 
disagree with the view which the learn- 
ed Subordinate Judge has taken. In agree- 
ment with him I find that it is reasonable 
to hold that the extraction took place 
before 1915 or, to put it more accurately, 
before the end of that year. As regards 
the time when theacts of trespass began, 
there is hardly any data to go upon but 1 
am not prepared to hold that this portion 
of the underground was worked when Mr. 
Mitchell was the Receiver. It seems to me 
altogether improbable that if it was work- 
ed at that time, Mr. Mitchell would not 
have known of it. It is reasonably cer- 
tain, therefore, that the acts of tregpass 
commenced sometime after the middle of 
the year 1904. 

As regards the character of the tres- 
pass in the plaint it was stated that the 
trespass was committed fraudulently, seazret- 
ly and furtively and the defendants had 
carefully manipulated it in such a way 
as not to be perceptible from outsideand 
had taken systematic steps to conceal the 
same, Underground trespass must in its 
very nature be secret and not perceptible 
from outside; but I have not, been able to 
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disgover anything either in the evidence 
or in the ‘circumstances suggesting that 
there waslany fraud on the part of the 
defendants or that they had taken any steps 
to conceal their workings’ The workings 
do not seem to have been carried on other- 
wise than in the usual way in which coalis 
worked in everywhere. 

Tt has been urged on behalf of the plaint- 
iff Company that Radharaman in his 
deposition in Suit No. 37 of 1901 admitted 
that he hadno underground rightsin any 
lands outside the limits of those which he 
had acquired under the leases from the 
patnidars, that the defendants must be pre- 
sumed to know what the boundaries of 
those lands were, that the question of bound- 
aries was on several occasions before the 
Court in suits in which the defendants 
were parties, that the «defendants must 


< have had the map of the Amin Madhu- 


sudan Dutt with them and that from these 
and other circumstances it should be infer- 
red that the defendants knowingly and wil- 
fully committed the trespass. J have given 
these matters ‘all the considerations that 
they deserve butI am unable to disagree 
with the view which the learned Subordi- 
nate Judge has taken. The defendants, no 
doubt, overstepped their boundaries, but I 
am unableto find upon the materials on 
the record that they did so intentionally 
or wilfully.. They worked with their work- 
ing plan before them—a plan which was 
. very likely a copy of the map prepared by 
the Commissioner Babu Rakhal Chandra 
Das, and which showed the lands in which 
they worked as theirs. It does not appaar 
that the map of the Amin Madhusudan 
Dutt was thought of during all these years 
and it is pretty obvious from the statioas 
Iani J of the said map thatthe defend- 
ants had at their disposal the map of 
the Amin in Suit No. 33) of 1901, the 
figures “509° in which were sufficient 
to miglead anyone as tothe extent of the 
plaintifis’ lands. It is true that the defend- 
ants have not expressly said anywhere 
thas they hada copy of that map, but not 
much importance should be placed upon 
this*gmission. Moreover, itis obvious that 
uuless and. until a proper survey and relay- 
ing was made it was not possible to ascer- 
tain whether the limits had been overstep- 
ped or not. The trespass was, in my opin- 
jon, inadvertent aid I an prepared to go 
furtherand say thatitwas due to wantof 
reasonable care which the circumstances of 
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the case called for, the two premises being 
contiguous, but it was not intentional, wil- 
ful and fraudulent. : 

The next contention of the appellants 
relates to the question of limitation. The 
learned Subordinate Judge. has observed 
in his judgment-that.this was a question 
about which he experienced considerable 
difficulty in coming. to a decision which 
would satisfy both lawand equitable con- 
siderations, He has held, though not with- 
out some diffidence as he has pnt it in big. 
judgment, that Art. 96 of the Limitation 
Act applies to the case. As tothe appli- 
cability of this Article he has observed thus , 
in his judgment: “The trespass in the 
present case appears to me to be due to 
mistake regarding the actual boundary line* 
between the collieries of the plaintiff Com- 
pany and the defendants. The trespass 
was due to inadvertence. caused by mistake 
and confusion treated by the circumstances 
already discussed. The Art. 86 relates to 
relief on the ground of mistake. The 
wordings are perfectly general and would. 
seem to apply equally tothe case of mis- 
take on the partof the plaintiff and the 
case of mistake onthe part of the defend- 
ant. I hold that the plaintiff is entitled 
to get three yearsfrom the time when the 
mistake -became known to the plaintiff. On 
the evidence I find that the mistake was 
discovered by the plaintiff in 1919 and not 
earlier, There might have been some sus- 
picion before, if I should take the letter, 
Ex, P, to be genuine. But suspicion is 
not knowledge”. He has also. recorded his 
opinion that if Art. 36 or 39 applied, as 
appears to have been urged on behalf of 
the defendants before him, the plaintiff 
Company were not entitled to take advant- 
age of s. 18 ofthe Limitation Act. He, how- 
ever, appears to have been of opinion that 
the Court was not merely a Oourt of law 
but of equity and goodconscience and that 
fraud was not the only circumstance which 
would prevent theStatute running and that 
in the present case in view eof certain 
equitable considerations which arose in 
favour of the plaintiffs limitation should 
run from the date ofthe plaintiffs’ knew- 
ledge, even if Art. 36 or 39 applied. Now, 
as regards the date of the plaintiffs’ know- 
ledge P entirely agree with the learned 
Subogdinate Judge in holding that the 


. plaintiffs were not aware of the trespass 


before 1419, and in this connexion I am 
of opinion*that although Į do not see any - 
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good reason to doubt the genuineness of 
* the letter of which Ex. P is the copy, I do 
not fiad that the defendants have proved 
that ths said letter ever reached the 
plaintits, a fact which the plaintiffs deny, 
and Iam also unable to hold that there is 
any such presumption either in law orin 
fact that tha said letter must have reached 
its destination, when in point offact there 
is nothing to show that it was ever des- 
patched. td] I am, however, clearly of opia- 
ion that the learned Subordinate J udge was 
in error in importing considerations of 
equity in the application of such a Statute 
as the Statute of Limitation. [J] I agree 
with him in holding that nothing has been 
“proved which, may enable the plaintiff 
Gomoany to avail themselves of the provi- 
sions ôf s. 18 of the Limitation Act. The 
simple question then remains as to the 
Article to be applied. 

To answer this question the main reliefs 
claimed by the plaintiffs have got to be 
separated. They may be taken to be threein 
number :—(1) Damages for the coal taken, 
(2) costs of a barrier, and (3) a permanent 
injunction restraining the defendants from 
overstepping the boundary. [A] So far as 
the last of these reliefs is concerned there is 
no period of limitation preseribed for it in 
the Limitation Act, and the claim is within 
time if there is a cause of action. [A] In view 
of the facts which have been already found 
there is no question as to the propriety of 
the relief that has bsan granted under this 
head, and it is not necessary to refer to 
- it again. As regards the damages for the 
coal taken, the law is well settled in Eng- 
land. The following passage giving a sum- 
mary of the law may be usefully quoted 
from Lightwood, on the Time Limit on 
Actions, page 300:— 

“Fraud which will exclude the Statute 
is frequently referred to as ‘concealed 
fraud.’ It has always been a principle of 
equity that no length of time is a bar to 
relief in the case of fraud, in the absence 
of laches om the part of the person de- 
frauded. There is, therefore, no room for 
the application of the Statute in the case 
‘of cbneealed fraud, so Jong as the party 
defrauded remains in ignorance without 
any fault of his own.” Per Lord James 
of Hereford in Privy Council in, Bult Coal 
Mining Co. v. Osborne (1). This, however, 


(1) (1899) A. C. 351 at p. 363; 68 L. J. P. C. 


49; 47 
W: R, 545; 80 L. T; 430; 15 TL. Ri 257," ne 


. Salt Co., 
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does not imply that there must bs actiye 
concealment. It is no more than an asser- 
tion that the fraud, which in its nature is: 
secret, is also undiscovered. Thus in case: 
of fraudulent taking of minerals by under- 
ground trespass, it is not necessary, as 
was suggested in Dean v Thwaite (2) and 
held in In re Astley and Tyldesley Coal & 
and Tyldesley Coal Co. (3), that 
steps should have been taken to conceal 
the fact. And although the mere breaking 
of bounds into a neighbours’ colliery is 
not to ba regarded as fraudulent forthe 
purpose of the Statute—as was suggest- 
ed by Mallins, V. C., in Eeclesiastical 
Commissioners for England v. N, E. Ry. 
Co. (4), yet the fact that the taking of 
coal is in pursuance of a wilful trespass 
and is secret, makes the taking fraudulent, 
and an account will be directed of the 
whole coal taken and will not be limited 
to six years; Bulli Coal Mining Co. v. Os- 
borne (1). In cases ‘of inadvertent tres- 
pass the account is limited tosix years; 


Llynvi Coal Co. v. Brogden (5), Hilton v. 


Woods (6), Trotter v. Maclean%7) and Dawes" 
v. Bagnall (8). 

It is plain, therefore, that under the 
English Law the limit of time runs from 
inadvertent wrongful taking and from dis- 
covery of fraudulent taking. Ifthis princi- 
ple be applied to the present casein view 
of the facts found the Statute would begin 
to run from the last act of trespass, that is 
to say, from the end of 1915. [C] As regards 
the Article of the Limitation Act appli- 
cable to the case, I am of opinion that Art. 
96 is limited in its application to cases 
of mistake committed in transactions aris- 
ing in the course of relations which are 
more or less contractual in character and 
the Article in any event has no application 
to a case where, as here, there is no ques- 
tion of mistake on the part of the plaintiff. 
[C] Article 36 obviously hasno application if 
any other Article applies. One of the pther 


(2) (1855) 21 Beav. 621; 52 E. R. 1000; 111 R. R. 
(3) (1899) 80 L. T. 116; 68 L. J. Q. B. 252; 15 T. L. 
154, „> 
(4) (1877) 4 Ch. D. 845; 47 L. J. Ch. 20; 36 È. T. 
74, 


5 mn 11 Eq. 188; 40 L, J. Ch. 46; 23 L. T. 518; 
19 
8) ncen 4 Eq. 432; 36 L. J. Ch. 941; 16 L. T. 736; 
W. R. 1105. 


5D (1880) 18, on D, 574; 49 L, J. Ch. 296; 4214, 
18; 28 W. R 
(8) (1875) 23 w. ‘S. 690, : 
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Articles to which wè were referred was 
Art. 48 [D] but that also has no application 
as. “conversion” therein referred to, in my 
opinion, should be held to, mean dishonest 
conversion, ejusdem generis with the words 
that precede it and the Article, in view ofthe 
words, in the third column, presupposes the 
existence of the property in the possession 
of some person. [D] Theclaim for damages 
for trespass includes not merely damages for 
the unlawful entry but also damages for 
the mischief which the trespasser commits 
after entry on the land. [E] The claim in 
the present case is very much like a claim 
for damages for crops cut and carried away 
from the plaintiffs’ land and to such a 
claim it has been held by a Full Bench 
of this Court that Art. 39 or Art, 49 is 
applicable. [Mangun Jha v. Dolhin Golab 
Koer (9)]. [E] Three years having already 
- expired from the last act of trespass the 
claim for damages for the trespass includ- 
ing the price of the claim for the coal taken 
is barred under the law. [F] As regards the 
` gosts for the barrier, if the claim in respect 
of itis regardet as a claim for damages for 
the trespass itis equally barred by the 
three years’ rule but it is possible to take 
the view that the claim might be put for- 
ward in the shape of a prayer for a manda- 
tory injunction calling upon the defend- 
ants to erect a barrier and in the alternative 
to pay the cost thereof. [F] It is, therefore, 
necessary to consider the merits of that 
claim and I propose to do so hereafter. 


The next contention of the appellants 
turns upon the provisions of Act XII of 
1855, and the application of the rule acito 
personalis moritur cum persona. As far as [ 
have been able to appreciate this contention 
it is this—that Radharaman Ghose and his 
partners who are now dead are the persons 
who committed the trespass and as more 
than a year has elapsed from the date 
thereof and as they are dead the claim is 
barrel, and the cause of action has not 
survived as against their heirs and legal 
representatives. Act XII of 1855 relates 
to those wrongs which did not survive to 
or against the execntors, administrators or 
representatjves of a deceased person. Sec- 
tion 89 ofthe Probate and Administration 
Act and s. 268 of the Succession Act have 
been referred to on behalf of the respond- 
ents as suggestingethat the cause of action 


(9) 25 0. 692; 20. W. N. 265; 13 Ind. Dee. (N. s.) 
454 (F. B). : . 
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in a case like this survives. AS regarda the : 


question whether the plaintiffs’*claim is 
affected by the rule actio personalis moritur 
cum persona, the following remarks 
Bowen, L. J., may be quoted from Phillips 
v. Homfray (10): “The only cases in 


of ` 


which, apart from questions of breach of ~ 


contract, expresa or implied, a remedy for 
a wrongful act’ can be pursued against 
the estate of a deceased person who has 
done the act, appear to us to be those in 
which property,or the proceeds or value, 
of property, belonging to another have 
been appropriated by the deceased person 
and added to his own estate or moneys. 
In such cases, whatever the original form 


of action, it is in substance brought to re-. 


cover property or.its. proceeds or value? 
and by amendment could be made suth in 
form as well as in substance. In such cases 
the action, though arising out of a wrong- 
ful act, does not die with the person. The 
property or the proceeds or value which; 
in the lifetime of the wrong-doer, could 
have been recovered from him, can be 
traced after his death to his assets, and 


recaptured by the rightful owner there. | 


But it is not every wrongful act by which 
a wrong-doer indirectly benefits that falls 
under this head, ifthe benefit does not 
consist in the acquisition of property or 
its proceeds or value. , Where there is no- 
thing among the assets of the deceased that 
in law or in equity belongs to the plaint- 
iff,and the damages which have been done 
to him are unliquidated and uncertain, 
the executors ofa wrong-doer cannot be 
sued merely because it was worth the 
wrong-doer’s while to commit the act 
which is complained of, and an indirect 


benefit may have been reaped thereby.......° 


...As long as the maxim acito personalis 


2 


moritur cum persona is preserved by the . 


law of this country, the line drawn is 
neither inconvenient nor unreasonable. If 
every wrongful act which was attended 
consequentially and indirectly with advant- 
age to the wrong-doer or his pocket were 
to warrant an action against executors, it 
would be impossible to know when exe- 
cutors were liable or not, and the maxim 
would, in fact, become a mere source of 
litigation. We have not nowto consider 
the policy of the maxim. It is partof the 
law, and while it is soought not tobe 
frittered away.” 


(10) (1883) 24 Ch. D. 439; 52 L; J. Oh: 833; 49 
L. T. 5; 32 WLR. 6. 


e 
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, |G] So far asthe claim for damages for 
trespass is concerned the estate of the de- 
ceased partners must be presumed to have 
increased the assets of the firm of Nandi 
Coal Association and benefited the estate 
of the deceased partners, and the defendants 
as their heirs and legal representatives are 
liable to the extent of theassets including the 
assets of the firm received by them.[G] As 
regards the claim for the cost of the barrier, 
if itis regarded as a claim for damages for 
the negligent manner in -which the under- 
ground was worked by the deceased partners 
such indirect benefit as may have accrued 
by the tortuous act of the deceased partners 
cannot, on the principle laid down in 
Phillips v. Homfray (10), be taken to have 
increased the assets and if this principle 
has not been abrogated by the provisions 
of the Probate and Administration Act and 
the Succession Act to which reference has 
been made, it is doubtful if the claim under 
this head may be enforced against the 
defendants, such as they are at present. It 
is not necessary, however, to pursue the 
matter further because as I have already 
stated the claim with regard to the barrier 
may not unreasonably be regarded as one 
relating to a mandatory injunction and in 
the alternative for recovery of costs and 
may be enforced against the defendants if 
‘there is a proper foundation for the claim 
on the facts. 

The next contention of the appellants is 
to the effect that the learned Judge was 
wrong inthe principle on which he pro- 
ceeded in regard to the assessment of dam- 

‘ages. Jn connexion with this contention the 
cross-objection of the plaintiff Company 
that the damages have been assessed too 
low may also be considered. Some argu- 
ment was advanced to show that the Com- 

` missioner’s figure as to the quantity of coal 
extracted should not have been accepted by 
the learned Judge but I do not see any 
sufficient ground for holding that that 
argument should be allowed to prevail. 

The learned Judge has accepted the Com- 
missioner’s findings that the total quantity 
of,.cogl extracted by the defendants was 
18,514 tons. Upon the evidence of the de- 
fendants’ witness Kamakshya the learned 
Judge held that of this quantity jrd was 
steam coal and 4rd rubble coal and dust. 
Kamakshya stated thdtrubble coal and dust 

were not sold but used to be consumed in 
the boilers in the colliery itself, and he 
stated the price ef rubble coal was half 


. 
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that of steam coal and the price of dust wag 
much less. The learned Judge has allow- 
ed the plaintiffs the price of the steam 
coal, rubble coal ¿and dust, taking the 
prices of the last two items as half of the 
price of the first one. He has given the 
plaintiffs a decree on the aforesaid bagis, 
and on the footing of the -price of coal as 
it wasin 1919. This price he assessed at 
Rs, 6-4 perton from which he allowed a 
deduction of Rs. 2-10 per ton for work- 
ing costs. The appellants contend that 
the price should have been taken as in 
1915 and not 1919, that as the plaintiffs 
have not given any evidence of the price as 
it stood in 1915 they. were not entitled to 
any damages at all, The respondents, on 
the other hand, have urged that the price 
should be taken asof 1919, but it should be 
much more than what it was assessed at, 
that in assessing the damages not the 
milder but the severer rule should have 
been followed, that no working costs should 
have been deducted, that no allowances 
should have been made for rubble coal and 
dust but damages should have been award- 
ed on the footing that all the coal was of 
the best description that was available on 
the colliery and that interest should have 
been allowed on the amount of damages 
awarded from the date of the trespass. I 
may say at once that upon the materials to 
which our attention has been drawn in the 
course of the argumentsI should not have 
been prepared to interfere with the calcula- 
tions made by the learned Judgeif I could 
hold that he had adopted the right princi- 
ple. The rule, however, as to assessment 
of damages in cases of. this description is 
well settled. In the case of Livingstone v, 
Rawyards Coal Co. (11), it was laid down 
that the value of the coal taken must be the 
value of the coal tothe person from whom 
it is taken and at the time it is taken. 
Lord Hatherley in his judgment in that 
case said that “if a man furtively and sin 
bad faith robs his neighbour of property, 
and because it is underground, is...not for 
sometime detected, the Court of Equity will 
...pupish fraud by fixing the person with thg 
value of the whole of the property which Ke 
has...furtively taken, and making him no 
allowance in respect of what he has so done 
as would have been justly mada to him if the 
parties had heen working by agreement, or 
if...they had been the one working and the 


(11) (1880) 5 A. O, 25; 42 Li T. 334; 28 W. R. 357; 
44 J. P. 392. : i 
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other permitting the working through a 
mistake.” Furtheron his Lordship observ- 
ed thus: “Each case must stand upon its 
own particular foundation in that respect ; 
but, regard being had to the rule vigilanti- 
bus non dormientibus, it requires to be care- 
fully considered in each particular case how 
far the principle is just which deals with 
property under such circumstances as pro- 
perty which has been acquired by one 
person from another without paymen!, and 
by inadvertence. But when we once arrive 
at the fact that an inadvertence has been 
the cause of the misfortune, then the simple 
course is to make every just allowance for 
outlay on the part of the person who has 
so acquired the property, and to give back 
to the owner, so far as is possible under the 
circumstances of the case, the full value of 
that which cannot be restored to him 
in specie.” The case of Livingstone v. 
Rawyards Coal Co. (11) was a very peculiar 
case and one singularly free from difficulty, 
for both the parties there were under a 
mistake and there was no wilful trespass or 
wilful taking*of the coal and the defendant 
did not know that what he was taking did 
not belong to him. For the purpose of 
allowances to be made fraudulent, negligent 
and wilful trespass have often been treated 
on the same footing and only the cost of 
bringing to bank is allowed [Wood v. More- 
wood (12)]. Trotter v. Maclean (7) and Ecele- 
siastical Commissioners for England v. N. 
E. Ry. Co. (4). Inthe first of these cases 
Parke, B., directed the Jury that if there was 
fraud or negligence on the part of the de- 
fendants they might give as damages under 
the count of trover the value of the coals at 
the time when they first became chattels on 
the principle laid down in Martin v, Porter 
(13), and in the last of the aforesaid cases 
the same measure of damages was applied 
though it was a case of inadvertent working. 
[H] In the present case upon the findings 
at which I have arrived I am disposed to 
take the view that there was negligence on 
the part of the defendants, though they acted 
honestly. Iam, therefore, of opinion that the 
geverer rule for damages should be applied, 
nataely, that the plaintiffs should be award- 
ed, if theirclaim is not barred, the market- 
value of the coal at the pits’ mouth less only 
the cost of bringing the coal tp bank and not 


(12) (1841) 3 Q. B. 440n; 114 E. R. 575; 61 R. R. 
E 


(13) (1839) 5 M. & W, 351; 2 H, & H. 70; 151 E. R, 


149; 52 R. R. 145.. 
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the cost of hewing, such value to be cal- 
culated at the time when the coal was’ 
out and reduced to possession. [H] As the 
actual dates of such cutting are not ascer- 
tainable the plaintiffs, in my opinion, are 
entitled to the most advantageous rates be- . 
tween the middle of 1904 and the end of 
1915 during which the coal must have been 
taken by the defendants. [B] The burden 
being on the defendants to prove what coal 
was taken at any particular point of time 
[Dean v. Thwaite (2)], [B] and all that they 
have succeeded in proving being thatthe 
coal was taken during the above period, this 
is the proper order to be passed in the 
circumstances. [|] I am also of opinion that 
in a case like this the plaintiffs are entitled 
to interest on the amount of damages whith 
may be awarded on this footing frédm the 
beginning of 1916 and calculated at the rate 
of 6 percent. per annum. That damages 
may in theshape of interest be awarded in 
an action for trespass cannot be disputed. 
and the case, in my opinion, is one in which 
it should be awarded if the plaintiffs succeed 
a ie any decree for damages at 
all. [| 

The only other question that remains for 
consideration is that relating to the cost 
of the barrier. The claim in this respect 
may, as I have said, be treated as within 
time if the prayer be taken asone for a 
mandatory injunction and inthe alterna- 
tive for recovery of costs. The allegation 
of the plaintiff Company in their plaint 
upon which this claim is based runs in 
these words: “To prevent further and 
future trespass and to prevent the water 
and foul gases, if any, coming from the 
defendants’ mines to the plaintiffs’ mines it 
is absolutely necessary to erect barriers at 
the boundary or at some other convenient 
place.” The Commissioner in his report 
observed that water was seen to have ac- 
cumulated here and therein the galleries 
at certain places and water was also seen 
leaking out in small quantities at certain 
other places. Judging from the‘distances of 
these places on the Commissioner's under- 
ground plan from the working faces of 
the defendants’ working, it is unreasonable’ 
to hold the defendants responsible for this 
leakage. The learned Subordinate Judge 
has observed thus in his judgment:—‘The 
evidence in this casa does not show that 


_there is any prasentrisk of fire, water or 


foul gas coming to the plaintiffs’ colliery 
from thé defendants’ colliery even if the, 


. 





. 
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plaintiffs by working up to the encroached 


portion happen to establish connection be-` 


tween ‘the two mines. I mean that there 
is no present risk, on the assumption that 
the defendants will work their colliery pro- 
perly.” Itis not necessary for our present 
purposes to go so far and enquire what 
might or might not happen if the plaintiff 


Company establish a connexion between’ 


the two mines, butitis, in my opinion, 
enough that it has been found. by the 
learned Judge—and this is a finding with 
which I entirely agree as being the only 
reasonable finding on the evidence such 
as it ison the record—that at present there 
is no risk of fire, water or foul gas com- 
ing to the pldintiffs’ colliery from the de- 
fendants’ colliery. This finding, in my 
opinion, is enough to put the plaintiff Com- 
pany out of Court in so far as their claim 
for the costs of the barrier is concerned. 
It is urged on behalf of the respondents 
that the arrangement between the defend- 
ants and the patnidars was that a margin 
was to be left of 10 bighas of land between 
the plaintiffs’ lands and the defendants’ 
lands, but I am of opinion that the plaint- 
iffs are not entitled to take advantage of 
that arrangement in the absence of any 
stipulation on the part of the patnidars in 
the leases granted to the syndicate, that 
such a margin would be left. It is true 
that in the absence of any regulation mak- 


ing the keeping of a barrier as between two: 


neighbouring mines compulsory, the plaint- 
iffs are entitled to work right up to the 
limits of their lands. It is also true, that 
rent was not to be paid for the 10 bighas 
of margin by the defendants-and if the de- 


..fendants worked in that region they might” 


` incur liability to the patnidars for use and 


occupation or perhaps for damages. But 
it was to the patnidars alone and not to the 
plaintiff that the defendants were answer- 
able for the use of the margin. la my 
opinion the plaintiffs, if they want to ensure 
the safety of their own mine, are bound to 
look to themselves for leaving a barrier 
of reasonable magnitude at the extremities. 
That means that they lose the quantity of 


‘goal which they cannot take if a barrier is 


to be left. ‘They may still keep such a 


' barrier if they like out of the coal that is 


left batween thetwo mines. The quantity 


' of coal they lose, if they keep such a barrier, 


is evidently much less than what they 
would have to lose ifthey had to keep’ a 
barrier- om- the east and south’ of their 
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boundary atthe encroached pòrtion, the 
difference being that between the lengths 
of two sides and the hypotenuse of a right- 
angled triangle. I entirely dissent from 
the view of the léarned Subordinate Judge 
that the defendants are liable to pay the 
costs of a barrier because, as the learned 
Judge put it in his judgment, he cannot 
ask the plaintiff to rely on the good sense 
and competency of the defendants, in the 
further working of their mines. I may 
state here also that if the plaintiffs are en- 
titled to have a barrier the cost awarded by 
the learned Judge on that head appears 
to be reasonable; only theform of the decree 
should be altered by granting a mandatory 
injunction on the defendants, and provid- 
ing further that if they fail to carry it out 
then the plaintiffs would be entitled to 
recover the costs aforesaid on erecting the 
barrierin question. 

The result then is thatin my judgment, 
if I could hold that the plaintiffs’ claim for 
damages was not barred by limitation I 
would have set aside the decree of the 
learned Subordinate Judge amd ordered a° 
decree to, be entered in favour of the plaint- 
ifs granting a permanent injunction re- 
straining the defendants Nos. 1 to 6 from 
committing any further trespass under- 
ground into the plaintiff Company’s land 
to the west of, and beyond the black line 
of, the Amin’s map in Suit No. 339 of 1892 
as relaid in the surface and underground 
plans prepared by the Commissioner in the 
present suit and declaring that the said 
plans and field book, Part l, do form a part 
of the decree, and would have directed a 
further investigation with liberty to the 
parties toadduce such evidence as they 
may -desire, in order to ascertain the most 
advantageous market-value’ of coal at the 
pits’ mouth between the years 1903 and 
1915 and the cost of carriage of the said 
coal to the bank at the most advantageous 
rate to the plaintiff and then to award a 
decree on the lines indicated above, I 
would have dismissed the plaintiffs’ claim 
for the costs of a barrier and decreed the 
appeal and the plaintiffs’ cross-appeal with 
costs proportionate to the respective are. 
cesses of the parties in this Courteand also 
in the Court below. ; ; 

In view, however, of the opinion 1 have 
formed on the question of limitation, I do 
not see my way to do anẸfthing èlse than 
set aside the: decree of the learned.Sub- 
ordinate Judge except as tothe permanent 
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injunction that he has granted and dis- 
miss the rest of the plaintiffs’ suit. Hav- 
ing regard to the fact that the defendants 
are wrong-doers, whom the law, as it stands, 
is unable to reach, I weuld not allow them 
any costs in this Court and would allow 
the decree as to costs passed by the Court 
below to stand as the plaintiffs have suc- 
ceeded in their main contention, namely, 
that as regards the position of the eastern 
boundary of their land both in that Court 
and here. The plaintiffs’ cross-appeal 
should also be dismissed but without any 
order as to costs; and the cross-appeal of 
the defendant No. 7 which relates to costs 
not awarded to him by the Court below is 


- similarly dismissed. 


Greaves, J.—Il agree. 
A, N. A. Decree modified. 


MADRAS HIGH COURT. 
Szeconp Orvis APPRAL No. 252 or 1924. 

° December 1, 1926. 
Present:—Mr. Justice Devadoss. 
KANDASAMI CHETTIAR—PerrrioneR 
—-APPELLANT 


VETSUS 
JAYAPANDIA ATHITHER NADAR 
AND OTHERS— RESPONDENT: « 

Provincial Insolvency Act (V of 1920), s. 28, (6)— 
Mortgage suit—Morlgagor becoming insolvent pending 
suit—Omission to implead Official Receiver as party— 
Decree, validity of. 

Under s. 28 (6) of the Provincial Insolvency Act, in 
the case of a mortgagee who has fileda suit against 
his mortgagor, the mere fact that the mortgagor 
becomes an insolvent during the pendency of the 
mortgage suit will not in any way prevent the mort- 
gagee from obtaining his remedy under the law. 

A mortgagor against whom a suit had been in- 
stituted by the mortgagee became insolvent before 
the passing of the preliminary decree. The Official 
Receiver was impleaded as a party in the applica- 
tion for final decree; he did not object and a final 
decree was passed: o, 

Held, that the decree was not invalid on the ground 
tha 


the Official Receiver was not made a party to - 


the suit before the passing of the preliminary decree. 
Second appeal against the decree of the 
District Court, Tinnevelly, dated the luth 
September, 1923, and passed in A.S. No. 307 
of 1921, preferred against an order of 
the Cotrt of the Subordinate Judge, 
Tuticorin, dated the 6th March, 1920, and 
made in I. A. No. 148 of 1919, in O. 8. No. 
24 of 1914. e . 
. Mr.T. L, Veakatarama Iyer, for the Àp- 
pellant. 
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Mr. K. Rajah Ayyar, for the Respondents, 
JUDGMENT.—This appeal is against 

the order of the District Judge of Tinnevel- 
ly affirming the order of the Subordinate 
Judge of Tuticorin refusing to pass a final 
decree in favour of the appellant. The 
main ground upon which the learned Dis- 
trict Judge proceeded is that the Official 
Receiver was not made a parży to the mort- 
gage suit and, therefore, the decree passed 
in appellant's favour is not a valid decree. 
The preliminary decree was passed in ap- 
pellant’s favour on 20th September, 1915. . 
The mortgagor was adjudicated an insolvent 
on 2ad August, 1915. Evenif the appel- 
lant was aware of the adjudication he is not 
bound under the law to make the Official 
Receiver to come on record if he wished to 
contest the suit.. What the appellant did 
was to make the Official Receiver a party 
ata later stage und the Official Receiver 
does not seem to have taken any action in 
the matter. In the case of a mortgagee 
who has filed a suit against his mortgagor 
the mere fact that the mortgagor becomes 
an insolvent during the pendency of the 
mortgage suit would notin any way, pre- 
vent the mortgagee from obtaining his 
remedy under the law. . This is clearly laid 
down ins, 28, cl. 6 of the Provincial Insol- 
veney Act. ‘Nothing in this section shall 
affect the power of any secured creditor to 
realise or otherwise deal with his security, 
in the same manner as he would have been 
entitled to realise or deal with it if this 
section had not been passed.” I fail to see 
how a secured creditor can be prevented 
from obtaining a final decree by reason of 
the mortgagor becoming an insolvent in 
the course of the proceedings. As I said it 
is open to the Official Receiver to oppose 
the passing ofa final decree. In this case, 
though he has been made a party to the 
application for final decree he has not 
chosen to object tothe passing of it and the 
learned District Judge was wrong in law in 
holding that the decree itself was an invalid 
decree by reason of the Official Receiver 
not having been madea party to the suit 
before the decree was passed. 

To.the result the decree of the District 
Judge isset aside. The appellant is entitl- 
ed to have a final decree passed in his 
favour which I direct to be done. The 
appellant will have his costs against the 
1st respondent. j 

V.N. V. 

ås Niedos Decree reversed, 
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PRIVY COUNCIL. 
APPEAL FROM THE Mapaas Hrena Court. 
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Present: —Lord Phillimore, Lord Carson, 
Lord Darling, Mr. Ameer Ali and 
Sir Lancelot Sanderson, Kur. 

TADI BULLI GANGI REDDI—AprsLtant 
VETSUS 
TADI BULLI TAMMI REDDI AND 
ANOTAER— RESPONDENTS. 

Hindu Law—Religious endowments—Dedication, 
what amounts to—Instrument in writing, whether ne- 
cessary—Manager of joint family, whether can dedi- 
cate—Dedication by Will, validity of. 

A dedication of a portion of the family property 
for the purpose of a religious charity may, according 
to Hindu Law, be validly made without any instru- 
ment in writing. even if it be an appropriation of 
some landed property, and dedication by the karta of 
the family would be valid if assented to in any way, 
howeyer informally, by the other members of the 
family. Such an appropriation may, if the pro- 
perty allotted be small as compared with the total 

. means of the family, be made by the karta even 
without consent. But the appropriation or alienation 
must be made by the Manager by an act inter vivos, 
and must not be an alienation de futuro by Will. 
[p. 80, cols. 1 & 2; A] 

Appeal against the decree of the Madras 

: High Court (Mr. Justice Spencer and Mr. 
Justice Kumaraswami Sastri) in Oivil 
Appeal No. 254 of 1920 dated 80th Novem- 
ber, 1921, and reported as 72 Ind. Cas. 337, 
modifying that of the Court of the Prin- 
cipal Subordinate Judge, Oocanada, in 
Original Suit No. 85 of 1918. 

Messrs. De Gruyther, K. C., and’ Nara- 
simham, for the Appellant. 


JUDGMENT. : 
Lord Phillimore.—This case turns on 
a question ‘of fact. A member of the 
family of Reddi, whom it is convenient to 
- call Gangi Reddi, was a merchant carry- 
ing on business at Cocanada. He diedin 
April, 1917. He had two sons, one of whom 
predeceased him, leaving a son—the present 
plaintiff, The younger son and his son are 
the present defendants. There were also 
several daughters, : 
Gangi Reddi made three Wills asserting 
that his property was self-acquired pro- 
- perty, and being such that he could dispose 
of by Will, It has, however, been decided 
< that his property is to be regarded as an- 
cestral family property, and not such as he 
could dispose of by Will. 
` The younger son had assisted his father 
in his later yearg and was according to 
the Will tə be manager of the family pro- 
perty, and in fact he undertook to manage 
it and did so till this suit was brought 


` of by the Subordinate Judge. 


+ 
on the 18th December, 1918. By it the 
plaintiff's claim toa half share of the entire 
family property was asserted and a parti- 
tion was demanded. . 
“ The plaint centained various allegations 
of malversation by the first defendant, 

When the case came on for trial a num- 
ber of questions arose which were dfsposed 
Most of his 
directions were confirmed by the High 
Court on appeal. In the case in which 
the judgment of the Subordinate Judge 
was so varied the decision of the High 
Court has been generally accepted. The 
only point remaining is that which is the 
subject of the present appeal. 

The earlier clauses of the Will provide 
for certain distributions between the wife 
and sons and daughters which are either 
not questioned or have been disposed of by 
the judgments already mentioned. The last 
clauses of the Will run as follows:— 

“7, I advanced a loan to Muchilika Ap- 


_ palaraju and others of Chengondapalli, 


Eroagudem Taluk, took an usufructuary 
mortgage of Chengondapalljand its hamlets 
Patnam Madampatt, ete., forming a muttah 
belonging to the saidAppalaraju and others 
and have been managing the same. The net 
profits realised from the said muttah annu- 
ally, Ihave been givingaway for theexpenses 
of feeding, etc.,in the choultry which T 
built in Gollalamamidada and have been 
making credit and debit entries accord- 
ingly in the accounts also. So long as 
the said Chengondapalli muttah is in our 
possession according to the term, the net 
profits annually realised therefrom shall be 
paid for the expenses of the said choultry 
even after my death, and Bulli Thammi Reddi 
shall look after the whole management 
needed for it. Besides this, the interest 
that may annually be realised on a sum 
of Rs. 10,900, ten thousand rupees, out 
of my own funds shall either be spent to 
meet the expenses of the charity choultry at 
Gollalamamidada once a year or slfal] be 
kept in deposit for the said purpose. 

“8. The Will already executed by me on 
13th May, 1906, and registered as No. 12 
on pages 111 to 114 of Vol. IV, Book iT, in 
the office of the Sub-Registrar of BikEavole 
is hereby cancelled and this Will has been 
executed to take effect from the time of 
my death. This Will is executed with my 
consent.” 4 . * 

It has been stated that Gangi Reddi 
claimed that his property was all self. 
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acquired, He asserted this claim in the 
first paragraph of the Will in question; but 
as it has been decided that this claim was 
not well-founded he could not dispose of 
his property or found a charitable endow- 
ment by Will. In the present suit the 
plaintiff disputed thevalidity of this endow- 
ment and the first defendant supported it. 

Originally the defence rested upon the 

proposition that the property was self- 
acquired; but during the progress of the 
case the first defendant was allowed to 
raise further defences, namely, that there 
"had been a dedication to charity during 
the lifetime of Gangi Reddi, and that the 
plaintiff's father and other persons in- 
‘terested had acquiesced in the dedication. 
As regards the sum of Rs. 10,000 the Sub- 
ordinate Judge upheld this dedication 
while in respect of the .usufructuary mort- 
gage he held that there was no dedica- 
tion. As regards so much of the charity as 
he held to be validly founded, the Judge 
directed that the management should be 
with the two branches ‘of the family in 
‘alternate years, varying in this respect the 
direction in favour of the first defendant 
which appedrsin the Will. | ni 

The plaintiff accepted this decision, and 
so it must be taken as settled that there 
was a valid constitution of a charitable 
endowment to the extent of the Rs. 10,000. 
The first defendant was not content with 
the other part of the decision and appeal- 
ed to the High Court, which decided that 
there was an appropriation of the usufruc- 
tuary mortgageas well as of the Rs. 10,000 
to the charitable endowment. ae, 

It is from this decision that the plaintiff 

eals, 
ie aE to be regretted that the first 
“defendant has not seen his way to be re- 
presented before their Lordships; but the 
facts of the case have been fully present- 
ed by Oounsel for the appellant, and 
every portion of the evidence on the record 
has been brought to their Lordships 

otice. i 
: [A] A dedication ofa portion of the family 
property for the purpose of a religious 
charity (and the charity which Gangi 

“ Reddi purported to endow is of this nature) 
- may, according to Hindu Law, be validly 
‘made without any instrument in writing, 
even if it be an appropriation of some 
landed property,’and the act of the karta 
‘ of the. family would be valid if assented 
“to jn any way, however- informally; by the 


-held in common by Gangi Reddi 
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other members of the family. Such an 

appro riation may even (if the property 

allotted be small as compared with tHe total ` 
means of the family) be made by the karta 

without consent. This much was not 

questioned by Counsel for the appellant. 

But ‘the appropriation or alienation must 
be made by the manager by an act inter 
vivos, and must not be an alienation de 
futuro by Will. [A] 

In the .view of the Subordinate Judge 
the foundation so far as the Rs. 10,000 was 
concerned, was supported by the principles 
above stated, but the other endowment was 
not. Inthe view of the High Court both 
stood upon the same footing. 

The evidence in the case was somewhat 
meagre. The plaintiff gave evidence and 
had nothing material to depose on this 
subject, but he relied on entries in the 
family book of accounts. The first defend- 
ant said that his father wanted a choultry 
for Brahmins to be built, and that it had 
been located in its place for ten or fifteen 
years. The clerk in the service of the de- 
ceased verified the accounts and spoke as 
to a mortgage on an estate called Toyyeru, 
and 
another man named Basavi Reddi, the pro- 
fits of which so far as it came to Gangi 
Reddi were used by him for the expenses 
of running the choultry, the balance or 
surplus being spent by Gangi Reddi on his 
own account, He further said that at a 
later date the usufructuary mortgage of 
Chengondapalli, spoken of iv. the Will, was 
also acquired. In cross-examination he 
stated that there were separate khatas or 
accounts relating to Toyyeru, Chengonda- 
palli and the choultry keptin the ledger 
books, and that the expenses incurred for 
the choultry used to be debited to the 
choultry account from day to day. 

This is all the materiel oral evidence, 
and it is meagre enough; but the first de- 
fendant,on whom lies the burden of sup- 
porting this endowment, offered some 
documentary evidence of importance. 

Gangi Reddi—as it has been said— 
made three Wills. The first dated 13th 
July, 1905, was’ confined to provisions» re-* 
lating to members of the family. In the 
second, dated the 13th May, 1908, these 
words occur: “From ‘after my death in- 
terest accruing on asum ‘of Rs, 10,000, tem 
thofsand rupees, shall be paid once a year 
for the Dharma Chathram (charity house) 


‘situate ia ’Gollalamamidada’;...and in the 
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third Will comes the clause already men- 
tioned. 

Now the third Will states historically 
that he has been giving away the net 
profits of the usufructuary mortgage for 
the expenses of feeding, etc:, in the 
choultry, and that he had been making 
credit and debit entries accordingly in the 
accounts, and then proceeds to direct that 
so long as the mortgage remains in the 
possession of the family the net profits 
annually realised shall be applied in the 
same manner. 

This is not ‘quite in agreement with the 
statement of the clerk, who speaks of a 
surplus or balance which was applied to 
the ordinary family expenses; but still 
there is the statement which is not to be 
eneglected. 

The other document of importance is a 
deposition which Gangi Reddi made on the 
‘ltth October, 1903—that is before any one 
of the three Wills were made. It would 
appear that in that case he was suing 
upon a promissory -note, and that the 
defence was that it was a forgery, and that 
this defence was supported by a suggestion 
that he had not money enough to be in a 
position to lend the sum, whenever it was 
said to be due on the promissory note. 

Their Lordships would gather that the 
transaction had been effected by the elder 
son who at the time of the deposition, had 
not been long dead, and that some difficulty 
may have arisen because he was dead at, 
the time when the trial came on. In that 


deposition Gangi Reddi started by giving 


himselfa character as a substantial person, 
and he said as follows:— 

“I am plaintiff. I have been dealing for 
the last forty years. All thisis my self- 


acquisition, lam illiterate. I'am only a 
marksman. I earned my property by 
trade. I paid this year Rs, 265 or 275 as 


income-tax. I get about Rs. 3,000 from my 
lands. I endowed a choultry at Samarla- 
kota for Rs. 10,000. I gave a lease-hold 
right of the annual value of Rs. 1,200 for 
25 years efor a chatram in my village. My 
son asked me to endow the chutram for 
lame and blind people, ‘with the interest 
aceruing on Rs. 10,000 funded capital. I 
am going to do so hereafter. Basivi Reddy 
and myself are the biggest merchants of 
my village. There are no big merchants 
in my village wha are not of my cagte or 
in the neighbouring villages. For the last 
10 or 14 years my son was carrying on all 
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my affairs, I an4 Basivi Reddy are part- 
ners in the Rice Mill at Nidadavole. had 
dealings with defendants. My son was 
conducting business on my behalf with the 
defendants.” 

He was cross-examined upon this state- 
ment, and he then said “the lease right 
with which I endowed the choultry ig held 
jointly by me and Basivi Reddi.” 

This deposition, it may be said, cuts both 
ways. It supports the statement that he 
had endowed achoultry, and farther sup- 
ports the endowment with Rs. 10,000. But 
if the lease-hold right was held jointly 
with Basivi Reddi, it was the lease-hold 
right of Toyyeru and not of Chengondapalli, 
which apparently he held alone, and the 
statement if it relates to Toyyeru cannot 
be evidence of an unrevocable donation of 
that property, because no such case is now 
set up, 

Neither Court in India seems to have 
noticed this. It agrees with the accounts 
and with the evidence of the clerk that at 
one time some of the profits of the Toyyeru 
mortgage were applied to support the 
choultry. Ifsoit would bè a temporary 
arrangement by which the deceased in that 
way applied at his pleasure portion of his 
income to the upkeep of the charity. 

From the accounts it appears that some 
money was spent on the choultry at as early 
a date as 1897, and that the building was 
set up in 1899. 

Down to the year 1900 such expenditure 
as was made upon the choultry was debited 
in the Toyyeru account and not to the 
Obengondapalliaccount, This expenditure 
did not exhaust the profits from Toyyeru, 
and the mode of accounting simply points 
to those profits as being used as the purse 
out of which the deceased made his charite 
able contribution. 

After 1900 and until 1911 an account 
of the expenses on the choultry never 
amounting to more than a few hundred 
rupees a year, and much less than the 
receipts of corresponding data from the 
Chengondapalli mortgage, was regularly 
kept; but there was no transfer of the 
debit to Chengondapalli, and nocorrelation 
between the two accounts till December, 
1911, when the sum of Rs. 8,400 for the 
charity and another sum of Rs, 1, 240, being 
the loss on g particular trade, were both 
debited to the aqcount of Chengondapalli, 
and even then left it in credit to the extent 
of Rs. 6,321. Such accounts as have been 
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filed since that date aye simply accounts 
kept contemporaneously for the two pur- 
poses without any correlation or transfer 
from one to the other. f 

These accounts support the appellant's 
case. They are inconsistent with any ap- 
propriation of the full net profits of the 
usufructuary mortgage to the purposes of 
the choultry. They do not even show any 
regular appropriation year by year of any 
fixed sum or indeed of the annual cost of 
upkeep fixed or unfixed, to the account of 
the charity. 

Their Lordships, however, have been 
embarrassed by the view taken in both 
Courts as to these accounts, Thereis a 
passage in the judgment of the Subordi- 
nate Judge in which he saysthat there is 
“no doubt of the fact that in the Chengon- 
dapalli Khata the income was being shown 
as having been taken on to the account 
of the choultry in account books maintain- 
ed during the time of late Gangi Reddi. 
This fact could not be denied on plaint- 
ifs side. But the plaintiff's Counsel con- 
tends that though expenses for a charity 
might be met, from out of a particular 
property it cannot be held that that pro- 
perty was dedicated for the upkeep of the 
charity.” o 

This looks at first sight like a finding 
that the whole proceeds of the usufructuary 
mortgage were applied to the benefit of 
the choultry, and if this were the case there 
must be someerror in the presentation of 
the accounts as printed, some material 
omissions or some explanation which if 
the respondents had been represented by 
Counsel would have been furnished. The 
result has been to necessitate very careful 
enquiry. 

But as their Lordships have already 
noticed; there is an initial mistake in the 
judgment of the Subordinate Judge. He 
had failed to notice that the deceased in 
his deposition must have been speaking 
of the other estate. Further, when the 
passage of his judgment is more carefully 
scrutinised, it, would seem that he had not 
thought it necessary to draw the distinc- 
tion between meeting all the expenses of a 
charity out of a particular property, and ap- 
plying allthe receipts of that property to 
the charity: 

His judgment, so construed, does not 
throw suspicion upon theaccounts, As to 
the High Court, the learned Judges say:— 

“It appears from the accounts that the 

4 . 4. 
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income from the mattah was ‘utilised for 
the expenses of the choultry from the date 
of its opening. The evidence shows that 
there was a dedication of the income from 
the muttah for the purpose of the upkeep 
of the choultry.” 

Much of: this paragraph, as already 
obgerved, is founded on a mistake; but be 
this as it may,. their judgment is consistent 
with a view that the profits of the usufruc- 
tuary mortgage were not all applied to 
charity; but merely that they were treated 
as the purse from which the expenses of- 
the charity were met. ak 

This being so, the accounts and the evi- 
dence of the clerk really conclude the 
matter, and their Lordships must hold - 
that there was no dedication of the-Cheng- 
ondapalli mortgage by any act inter viros, 
and that the view of the Subordinate 
Judge was right; and their Lordships will 
humbly advise His Majesty that the appeal 
should be allowed, and the judgment of 
the Subordinate Judge restored with the 
costs here and below. 

A N.A.. ees Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Douglas Grant and Dodd. í 





MADRAS HIGH COURT. 
Sreconp Civin APPEAL No. 274 oF 1924, 
December 10, 19.6. 
Present:—Mr. Justice Devadoss. 
SWAMINATHA PILLAI—P uaintire— 

s>s APPELLANT 
versus 
DURAISAMI PILLAI— DEFENDANT | 


— RESPONDENT. 

Hindu Law—Will--Construction—Legacy burdened 
with trust or. bare trust—Absence of clear words of 
enjoyment, effect of. 

A testator devised some property to his brother 
who was his heir, to certain dependants and to his 
sister. He also made provision for certain offerings 
at a temple and for other religious purposes, and 
directed that his brother-in-law D should make the 
said payments out of the income of certain specified 
property. The income of the property. was more 
than sufficient to meet the expenses en the Will. 
There was also a direction in the Will that “D and 
his heirs should do all acts conducive to conveni- 
ence such as transfer of patin”, The brother was 
asked to be present at the time of the performance 
of the ceremonies mentioned and to see they were 
-properly conducted. There were, however, no clear 
operative words of enjoyment in respect of D. Ona 
claim béing made by the brother that there was an 
intestgcy as to the surplus ineome and that D was 
only a manager the properties without beneficial 
interest: 
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Held, that on a construction of the Will, the inten- 
tion of the testator was to give to D the property 
burdengd with a trust with beneficial interest therein 
and not that he should only be a bare trustee in 
charge of the property for the purpose of meeting the 
expenses and that, therefore, there was no’ partial 
intestacy. |p: 84, col. 1: A] 

In. construing a Will where there are obvious.omis- 
sions, the Court would be justified in supplying such 
omissions as the dispositions in the Will would jus- 
tify. [p. 84, col, 2; B] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kum- 
bakonam, in A. S. No. 39 of 1923, preferred 
against that of the Court of the District 
Munsif, Valangiman, in O. S. No. 9 of 1921. 
i The Advocate-General, for the Appel- 
ant. ; 

Mr. T. S. Venicatesa Ayyar, for the Re- 
spondent. 


JUDGMENT.—One Ganapathi Pillai 
by his Will dated 2nd October, 1915, made 
a bequest in favour of his brother and 
his sister and a dependant and directed 
that out of the income of some items of 
‘property certain. charities should be pér- 
formed by his sister's husband Doraisami 
Pillai. The question in this second appeal 
is whether Doraisami Pillai has a heritable 
interest in the propertyeor whether there 
is an intestacy with regard to the surplus 
of the income of the items of property out 
of which he is directed to make certain 
payments. Both the lower Courts have 
held that the testator bequeathed the pro- 
perty to Doraisami Pillai burdened only 
witha trust and that he was entitled to 
enjoy the surplus income that may remain 
after making the payments directed by 
the Will. It is contended by the learned 
Advocate-General that the Subordinate 
Judge in construing the Will has given 
undue importance to the principle that in 
construing the provisions of a Will the 
Court should lean strongly against a con- 
struction which would involve a partial 
intestacy and has overlooked the equally 
important principle that an estate given 
by implication in a Will, if it be to the 
disinheriting of the heir-at-law, is not 
good if such implication be only construc- 
*tive and not a necessary implication. 


In construing a Will suchas Ex. I, all 


the provisions in the Will should be con- 
sidered before applying any canon of 
construction to any particular clause there- 
in. The testator devised some property to 
his brother and made. provision for the 
support of a dependant, Govindagami, and 
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his descendants; he also bequeathed sqme 
property to his sister Yogammal and made 
provision for certain offerings for the 
Vinayagar of Kilatheruvu Pillai Koil and 
for the Gurukal’s salary in lieu of sradha 
ceremonies of his mother and father and 
directed that a samadhi should be built 
over his grave and that some pandaram 
should be appointed for making offerings 
to the lingam to be placed on the samadhi 
and that gurupuja should be performed 
on the date of the nakshatram of his death; 
and the expenses for the offerings to Vina- 
yagar, etc., were to come out of the income 
of certain items of property. The direc- 
tion in the Will is that Doraisami Pillai, 
brother-in-law of the testator, should make 
payments for the purpose above-mention- 
ed out of the income of certain items of pro- 
perty mentioned ia the Will for that pur- 
pose. It is admitted that the income of 
the property is more than sufficient to meet 
the expenses mentioned in the Will. The 
contention of the appeilant is that he as 
the heir of the testator is entitled to the 
surplus income inasmuch as the property’ 
in dispute was not bequeathed to Dorai- 
sami who was only airected to manage the 
property as trustee and is, therefore, not 
entitled toa heritable interest in the pro- 
perty and consequently not entitled to 
enjoy the surplus income. If Doraisami 
Pillai is only a trustee and nothing more, 
no doubt the appellant would be entitled 
as heir to the surplus income of the pro- 
perty. The question is whether the inten- 
tion of the testator, as it appears from the 
Will, was to give Doraisami Pillai property- 
burdened with trust or that he should be 
only a trustee in charge of the properties 
for the purpose of meeting the expenses. 
mentioned in the Will. The portion relate 
ing to the devise of the property for charit- 
able purposes is singularly defective inasa 
much as certain words which ought to be 
there are absent. It may be that in writing 
involved sentences certain necessary words 
were overlooked. For instance, the exe 
pression in Tamil “ Swayamakvavathu 
Kuthakaikavachu” would be meaningless 
unless the word “enjoy or manager” is 
added. In another place also there is 
an ostensible omission as regards enjoy- 
ment. Reading the clauses of the Will 
relating to the charitable bequest as a 
whole, one cannot resis the impression 
that the testator intended that Doraisam{ 
Pillai should, enjoy the properties and 
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pay out of théir income the amounts men- 
tioned in the Will. In other words, the 
testator bequeathed these properties to 
Doraisami Pillai burdened with a trust 
and not that he made ‘him a bare trustee 
for performing certain things. This im- 
pression is strengthened by the clear direc- 
tion in the Will that “the said Doraisami 
Pillai and his heirs shall do all acts con- 
ducive to convenience, such as transfer of 
paita” etc. There is also the further fact 
that the appellant, brother of the testator, 
and his heirs are asked to be present at 
the time ‘of the performance of the guru- 
puja to see that the same is properly con- 
ducted. If the intention of the testator 
was that the surplus income should go to 
Swaminatha Pillaiit is difficult to see why 
he did not make a specific provision to 
that effect. Swaminatha Pillai the appel- 
lant is cne of the legatees under the Will 
and he and his heirs are directed to be 
present at the performance of the gurupuja, 
The testator could not have overlooked 
the fact that the income of the property 
devised to Poraisami Pillai was more than 
. sufficient to meet the payments directed 
to be made for the purposes set out in the 
Willand the absence of any direction for 
the disposal of the surplus is a circum- 
stance in favour of the respondent. If the 
appellant was not a legatee under the Will, 
it might be said that the testator did not 
want to disinherit him of the surplus that 
may remain after meeting the expenses, 
mentioned in the Will. [A] Ag he and his 


` “heirs are asked to do everything’ for carry- 


ing out the directions as regards the pay- 
ments mentioned therein and as the appel- 
lant has been asked to see that the guru- 
puja is properly performed, the only possi- 
ble construction of the Will is that Dorai- 
swami Pillai was to get the property only 
burdened with a trust, in other words the 
bequest is to Doraisami Pillai and his 
hejrs. [A] : 

In considering Hindu Wills the Oourt 
should not overlook the customs and habits 
and the predilections of the class to which 
the testator belonged. It is very common 
fer Hindus as well as Muhammadans to set 
apart property ostensibly for charitable or 
religious purposes with a direction that out 
of the income of the property certain 
amount should be spent for the charitable 
or religious purposes, but the real object 
in such cases is to benefit the person who 
is to manage the property set apart for 
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such purposes by enabling him to enjoy 
income. The testator, a native of Tanjore; 
could not have been ignorant of such 
bequests for the support of the dependants 
and relations of wealthy persons. In this 
case the testator has devised property to 
his brother and his sister and even to his 
dependants, and there is nothing unreason- 
able in making his sister’s husband, Dorai- 
sami Pillai, a legatee under the Will im- 
pone a burden on the property devised to 

im. 

[Bj In construing a Will where. there are 
obvious omissions, the Court would be 
justified in supplying such omissions as the 
dispositions in the Will would justify, [B] 
The principle which ought to guide the 
Court in such cases is laid down in a 
number of English cases. North, J., in 
delivering the judgmant in Mellor v. 
Daintree (1) makes the . following observa- 
tions: — 

“I may refer also to the observations of 
Vice-Chancellor Bacon in In re Redfern (2). 
He said: ‘I think that upon a reasonable 
construction of the words which the tes- 
tator has used, the words which are sug- 
gested by the statement of claim ought 
10 be read as if they were inserted in the 
Will. IfI were to do otherwise I should 
be going against the canon of construc- 
tion, that I am to gather the meaning of 
the testator from the words in which he has 
expressed his meaning. Jam not to be 
deterred by any accidental omission from 
putting the true signification on the Will, 
and I am not to substitute what some 
blundering attorney's clerk or law stationer 
has written in this Will, and treat that 
blunder asifit was the intention of the 
testator. I do not hesitate in the 
slightest degree, therefore, to adopt the 
rule which Vice-Chancellor Hall expressed 
in Sweeting v. Prideaux (3), that the testator 
must necessarily have meant what the mere 
letter of the Will does not express." 


It Meller v. Daintree (1) thg Will of the 
testator made provision for certain move- 
able and immoveable property being held 
in trust tillthe legatee attained the age of 
28 years; provision was also made for the 
devolution of property in case the legatee, 


(19 (1886) 33 Ch. D. 198; 56 L. J. Oh. 33; 58 L. 
175 


d. e 
(2) (1877) 6 Ch. D. 133; 47 L. J. Oh. 17; 37 L. T, 
241; 25 W. R. 902, 

(3) (1876) 2 Ch. D. 413;45 L, J. Oh. 378; 34 L, T 
240; 24 W. R. 776. 
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A.B. Bagley,died before he attained 25 
. years. 
as to wlrat should be done ifhe lived after 
he attained 25 years, North, J., construed 
the Will as giving’an absolute estate to 
A. E. Bagely after he attained 25 years. 
In this case, as I have already observed, 
there is an obvious omission as regards the 
enjoyment of property and on reading the 
whole Willitis clear that the omission is 
due to careless or hasty drafting. The case 
in Gopal Lal Sett v. Purna Chandra Basak 
(4) does not help the appellant. Where the 
property is given for trust and the legatee 
is only asked to manage the property he 
cannot claim a heritable interest in it. 
Lord Chancellor Eldon brings out the dis- 
tinction between a bequest burdened with 
a trust.and a bequest only in trustin King 
v. Denison (5). At page 106* he observes:— 
“If I give to A and his heirs all my real 
estate, charged with my debts, that is 
devised to him for a particular purpose, but 
not for that purpose only. Ifthe devise is 
upon trust to pay my debts, that is a 
devise for a particular purpose, and no- 
thing more; and the effect of those two 
modes admits just this difference. The 
former isa devise of an estate of inheritance 
for the purpose of giving the devisee the 
beneficial interest, subject toa particular 
purpose: the latter isa devise for a par- 
ticular purpose; with no intention to give 
him any beneficial interest.” 

In this case the bequest is one which is 
burdened with a trust and Doraisami Pillai 
gets a heritable interest in the items of 
property out of the income of which cer- 
tain payments aredirected to be made. 

The second appeal fails and is dismissed 
with costs, 

V. N. V. 
1A. N.A. Appeal dismissed, 

(4) 67 Ind. Cas. 561; 49 C. 459; 20 A. L. J. 625; 43 
M L. J. 116; 36 O. L. J. 57; 24 Bom. L. R. 937; A. 


I R.1922 P. O. 253; 16 L. W. 963; 27 O. W. N. 174; 
49 I. A. 100 (P. G). 


Po (1813) 35 E. R. 102; 1 V. & B. 260; 12 R. R. 
: e 


But there was not specific provision . 


MADRAS HIGH COURT. 
Sgeconp Oivie ArPEaL No. 504 or 1926. ° 
November 3, 1926. 
Present:—Mr. Justice Sundaram Chetty. 
BADAM SURYANARAYANA AND OTHERS 
—PLalnTiFF3—A PPELLANTS 
` VETSUS 

YALLA BULLAYYA alias VENKATA- 
CHALAM (DEAD) AND OTHERS —DEFEBNDANTS 


— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120—Suit for 
declaration that Record of Rights under s. 179, Madras 
Estates Land Act (I of 1908)was wrong—Cause of action 
when arises—Civil Procedure Code (Act Vof 1908),s 15 
—Trial by' higher tribunal of suit triable by lower 
tribunal, whether illegal—Court Fees Act (VII of 
1870), s. 7, cl. xi (cc)—Sutt for declaration that defend- 
ants had no occupancy rights—Valuation for pur- 
poses of jurisdiction—MMadras Estates Land Act (I 
of 1908), s. 3 (5)—Post-settlement inam—Grant by 
zemindar of portion of village of both varams on per- 
manent kattubadi— Grantee, whether landholder— 
Tenants let into possesston, whether acquire occupancy 
rights—Lands, whether ryoti. 

The value for purposes of jurisdiction of a suit 
for declaration should be taken to be what it would 
be if the suit were one for possession of the property 
regarding which the declaration is asked for. [p. 86, 
col, 2; A 

Ganapati v. Chathu (1) and Mohini Mohan Misser v? 
Gourchandra Rai (2), followed. 

A suit by a landlord for a declaration that a tenant 
is not entitled to permanent rights of occupancy 
should be valued as one for possession under s. 7, 
el. x1 (ec), Court Fees Act, at one year's rent and not at 
the market value of the land. [p. 86, col. 2; B] 

Section 15, Civil Procedure Code, which provides 
that every suit shall be instituted in the Court of 
the lowest grade competent to try it doesnot warrant 
the inference that ifa suit triable by a Court of a 
lower grade is instituted in a Court of a higher 
grade, the latter Court would have no jurisdiction to 
try that suit. |p. 86. col, 2; C] 

The trial by a Court of a higher grade of a suit 
triable by a Court of a lower Court is, therefore, a 
mere irregularity. [p. 87, col. 1; D] 

Matra Mondal v. Hart Mohun Mullick (3), followed. 

A suit by a Jandholder under the proviso to s. 179, 
Madras Estates Land Act, for a declaration that an 
entry in the Record of Rights to the effect that the 
defendants are entitled to occupancy rights is wrong, 
is governed by Art. 120 of Sch. I of the Limitation 
Act and time begins to run from the date of the 
entry. The omission to bring such a suit within 6 
years from the date ofa prior denial of the plaintiff's 
right is immaterial inasmuch as the entry gives a 
fresh cause of action. [p. 87, cols. 1 & 2 EJ 

Where a zemindar makes a post-settlement inam 
grant of a portion ofa village with both varams on 
a permanent kattubadi, the grantee is a landlord 
within the meaning of s. 3 cl. (5) of the Magiras 
Estates Land Act. [p. 87, col. 2; F] . 

Brohmayya v. Achiraju (5), followed.» 

A dharmila inam of both the varams in certain 
lands was granted by a zemindar. The defendants 
were in possession for several years both before and 
after the passing of .the Madras Estates Land Act 

ying rent to the inamdar: 

Held, that the land must be presumed to be ryoti 
in the absence of proof to the contrary and the de- 


-+ 


Fendayts who were let into possession by the grantces 


acquired occupancy rights under s.6 of th 
Estates Land Act. [p. 88 col. 2; G] of the Madras 


Second appeal against the decree of the 
District Court, Godavari at? Rajahmundry, 
in A.S. No. 12 of 1£2], preferred against 
that of the Court of the Subordinate Judge, 
Cocanada, in O. S. No. 55 of 1919. 

Mr. G Lakshmanna, for the Appellant. 

sa P. Somasundaram, for the Respond- 
ent. 

JUDGMENT.—Plaintiffs Ncs. 1, 2 and 
4`bave preferred this second appeal which 
arises out of a suit brought for a declara- 
tion that the entry in the Record of Rights 
that defendants Nos. 1 and 2 have per- 
manent occupancy rights in the suit lands 
is not correct. Plaintiffs’ suit was dismiss- 
ed by both the lower Courts, on the 
ground of limitation and on the merits. 
The main contention of the plaintiffs was 
that the suit land, which formed part of 
the Pittapur zemindart, was granted as a 
kattubadi inam prior to the Permanent 
Settlement and that the plaintiffs’ father 
became the pugchaser of this land in 1892 
from the original inamdars. The conten- 
tion of defendants Nos. 1 and 2 is to the 
effect, that the suit is barred by limita- 
tion, that the plaintiffs should have filed 
this suit on the District Munsif’s Court 
but have contrived to file it in the Court 
of the Subordinate Judge by overvaluing 
their claim for purposes of jurisdiction 
and that the suit land is a dharmila inam, 
that is, a post-settlement inam granted 
by the zemindar of Pittapur and that 
they have permanent occupancy rights in 
the same, : 

The Record of Rights was finally publish- 
ed in May, 1913. This fact is not in dis- 
pute. Under Art. 120 of the Limitation 
Act, the plaintiffs should have filed this 
suit for a declaration within six years from 
the date of such publication. Their plaint 
was actually presented in the Subordinate 
Judge’s Court, Cocanada, onthe 7th of J uly, 
1919, on which date that Court re-opened 
after the summer vacation. The suit was 
valued for purposes of jurisdiction at 
Rs. 4,000, This valuation is attacked on 
the other sige as an over-valuation arbit- 
rarily made by the plaintiffs, in order ta 

* get over the bar of limitation with which 
they would be successfully coffronted in 
case the suit was laid in the District Mun- 
aif’s Court. Cocanada, which re opened on 
the 16th June, 1919, after the summer 
recess. . : 
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[A]No ruleslappear to have been framed for 
the valuation of suits for mere declaratory 
decrees for purposes of jurisdiction. It bas 
been held in Ganapati v. Chathu (1) that 
the value ofsuch a suit for purposes of 
jurisdiction should be taken to be what it 
would be ifthe suit were cne for posses- 
sion of the property regarding which the 
declaration is asked for. [A] The rame 
principle has been adopted by the Patna 
High Court in the decision reported as 
Mohini Mohan Misser v. Gour Chandra Rat 
(2). The proper way, therefore, for determin- 
ing the value of this suit for jurisdiction 
purposes is to adopt the mode of valuation 
of a suit brought by a landholder for the 
recovery of possession of in moveable pro-, 
perty from a tenant helding over after the 
period of the tenancy [B] According tos. 7, 
cl. xı (cc) of the Court Fees Act, the value 
would be one year’s rent and that must 
be taken as the value for Court-fees as 
well as jurisdiction. This being the spe- 
cial mode of valuation provided by the 


aforesaid section, it cannot be contended . 


that the plaintiffs have a right to velue 
the suit as they liked or to ask the Court 
to take the market value of the Jand as the 
value for purposes of jurisdiction [B]. If 
the suit is one triable by a District Muneif’s 
Court, which would be the caseif the cor- 
rect valuation as set forth alove is adopt- 
ed, the Subordinate Judge should have 
ordinarily directed the return cf the plaint 
for presentaticn to the Munsif’s Court. 
That course was not adopted by him but 
he tried the suit himself and decided it cn 
the merita also. Even the lower Appellate 
Court did not direct the plaint to be re- 
turned for presentatiin to the Munsif’s 
Court [C]No doubt, s. 15 of the Civil Proce- 
dure Code states that every suit shall be 
instituted in the Court of the lowest grade 
competent to try it; but this provision 
does not warrant the inference that if a 
suit triable by a Court of a lower gradeis 
instituted in a Court of a higher grade, 
the latter Court would have no jurisdiction 
to try that suit. O] Therefore, the Subordi- 
nate Judge had jurisdiction to try this sujt 
inasmuch as that Court was competent to 
try it under the powers vested in it by the 
Madras Civil Courts Act. The Calcutta 
High Court has held in Matra Mondal v. 
e . 


(1) 12 M. 223; 4 Ind. Dee. (N. 8.) 505. 
(2) 66 Ind. Cas. 762; 5 P, L. J. 397; 1 P, L. 'T. 390; 
BU Pil Ri (Pat) 128; (1921) Pate 108; 
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< Hari Mohun Mullick (3) that s. 15 of the 
Civil Procedure Code dos not preclude a 
Subordinate Judge from trying a suit 
within the pecuniary jurisdiction of a Mun- 
sif’s Court. [D] The trial of the present suit 
by the Subordinate Judge would only 
amount, if at all, to an irregularity, but 
would not affect the jurisdiction of the 
Court. [D] That being so, I donot think 
fit to upset the decision on the ground of 
mere irregularity and direct the plaint to 
be returned for presentation to a Munsif’s 
Court, which means the commencement of 
this protracted litigation once again. 


` If there is no question of want of juris- 
diction, the present suit which was institut- 
éd in the Subordinate Judge’s Court on 
the day ofthe re-opening of that Court 
after the summer recess, that is, 7th July, 
1919, would be within time under Art. 120 
of the Limitation Act, taking the cause of 
action for the suit to bethe publication of 
the entry in question in the Recordof Rights; 
[E' but, it is however contended on the 
defendants’ side that the setting up of per- 
manent occupancy rights by them in their 
written statement in Small Cause Suit No. 
97 of 1910, amounted to a denial of the 
plaintiffs’ right and the suit for a decla- 
ration of their right must have been 
brought within six years from the date of 
such denial to the knowledge of the 
plaintiffs and the present suit having been 
filed more thansix years from that date 
must be deemed to be barred. I cannot 
accede to such a contention. This is a suit 
which is specially allowed under the pro- 


viso to s. 179 of the Madras Estates Land- 


Act whereby any person who is dissatisfied 
with any entry in a Record of Rights 
framed in pursuance of an order made 
: under sub-s. (1) of s. 164, which concerns 
a right of whichhe isin possession, may 
institute a suit for declaration of his rights 
under Chapter VI of the Specific Relief 
Act, 1877. The plaintiffs’ grievance is the 
entry in tHe Record of Rights published in 
May, 1913, that the defendants are ryots 
with permanent rights of occupancy in 
the suit land. Such an entry is one covered 
by s. 1X5, cl. (b) of the Act. Ths publica- 
tion of such an entry in the Record of 
Rights prepared by a Revenue Offifer in 
respect of an estate under the orders o€ the 
Government has got a special evidentiary 
value, and, if no suit is brought by the 


(8) 17 ©, 155; 8 Ind, Des, (N, s); 642, 
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plaintiffs to rectify any mistake in such 
entry, their rights would be permanently im- 
paired. The denial ofthe lease set up bv the 
plaintiffs in Sm&ll Cause Suit No. 97 of 
1910, (vide Ex. I) or the settingup of per- 
manent occupancy rights by the defendants 
in their written statement cannot be deem- 
ed to be a cause of action which would be 
identical with the cause of action, according 
to the plaintiffs, by reason of the entry in 
the Record of Rights referred to above. The 
principle ofthe decisionin Anantarazu Garu 
v. Narayanarazu Garu(4) clearly applies to 
the present case and I have no hesitation in 
holding that the entryin the Record of. 
Rights affords a fresh cause of action to the 
plaintiffs for filing- a declaratory suit and, 
therefore, the omission to bring such a 
suit within six years from the-date of the 
previous cause of action is immaterial. [E] 
1am ofopinion that the present suit filed in 
the Subordinate Judge's Court on the basis 
of the cause of action which accrued to 
the plaintiffs by reason of the entry in the 
Record of Rights is not barred by limita- 
tion under Art. 120 of the Limitation Act. 
Oa the merits, it seems to meon a careful 
consideration of the arguments advanced 
on both sides, that the conclusion arrived 
at by the lower Oourts is correct. Both 
these Oourts have found upon the evi- 
dence that the suit land is a post-settlement 
inam. The gravamen of the plaintiffs’ case 
was that this was a pre settlement inam 
and, therefore, the plaintiffs cannot be 
deemed to be landholders within the mean- 
ing ofthe definition in the Estates Land 
Act and the defendants have not acquired 
any permanent occupancy rights therein. 
They have sadly failed to make out that 
it is a pre-settlementinam and the find- 
ing of the lower Courts that itisa dhar- 
milla inam appears to be unassailable. 
Even in the former small cause suit it was 
admitted by the plaintiffs that the grant 
was a post-settlement inam (vide Ex, I). 
LF] Though there has been some conflict of 
opinion, that conflict has been set at rest 
by the recent Full Bench decision of the 
Madras High Court and it may now,” be 
taken as settled that, where a zemindar 
makes a post-settlement inam grant of a 
portion ofa village with both varams on a 
permanent kattubadi, the grantee is a land- 
holder within the mearting of 5. 3 cl. (5) 
of the Madras Estates Land Act [F].. Vide 


(4) 13 Ind. Cas, 96; 36 M. 383; (1911) 2 M, W, N: 
631; 10M. L. T, 504; 22 M. L. J. 108, ; ; 
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the Full Berch decision in Brahmayya v. 
Achiraju, (5). This isin accordance with 
a previous decision in a Letters Patent 
Appeal which is reported ig Gadadhara Das 
v. Suryanarayana Patnaik (6), The observa- 
tions of Ayling, J., as regards the effect of 
such a grant on page 687* in Godadhara Das 
v. Suryanarayana Patnaick(6)are as follows: 

“What was the effect of the grant? It 
seems to meit was to place the inamdar 
in the same position as his grantor, subject 
only to the liability to pay quit rent which 
prevented him from being viewed as an 
owner of an estate. He could deal with the 
land exactly as the zemindar could before 
the transfer—either cultivate it himself or 
admit somebody else as a tenant under 
him. If, asin the present case, he adopted 
the latter course, he placed the tenant 
in exactly the same position as the zemin- 
dar would have doneif the admission had 
been by him,” Vide also the decision in 
Appalanarasimhulu v. Sanyasi (7). 

Is is argued by the learned Vakil.for the 
appellants that the decisions in Gadadhara 
Das v. Suryafiarayana Patnaick (6) and 
Brahmayya v. Achiraju (5) proceeded on 
the footing that the land was ryoti land 
at the time of the grant by the zemin- 
dar and, therefore, the principle of 
those decisions cannot be applied to 
all dharmilla .inams unless the subject 
of the inam is held to be ryoti land. If 
a dispute arises as to whether a par- 
ticular land is ryott land or the private 
land of the landholder, the enquiry has to 
be made on the footing that the land shall 
be presumed not to be private land until 
the contrary is shown—vide s. 185 of the 
Act. Even according to s. 230f the Act, 
when it becomes necessary to determine 
whether any land is old waste or ryoti 
land other than old waste, it shall be 
presumed to be ryoti land other than old 
waste until the contrary is proved, No 
doubt these sections lay down rules of 
evidence and do not indicate any rule of 
substantive law. It is contended on the 
appellants’ side that even these rules of 
evidence cannot be applied when the ques- 
tion®.to be determined is the character of 


(5) 70 Ind. Cas. 615; 45 M. 716; (1922) M. W. N. 
ono: 31 M. L. T. 91; 43 M. L. J. 229; A.L R. 1999 
Mad. 373 (F \ BA. 

(6) 64 Ind. -Cas. 317;°44 M. 677; 41 M. L. J. 97; 
(921) M. W. N. 413: 14 T. W, 453 

(7) 17 Ind. Cas: 120: 28 M. 33. 


*Page of 44 M— [Ed] — 
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the land at the time of the grant and not 
at the time of the suit: This contention 
is ina way supported by the observations 
of Venkatasubba Rao, J.,in a recent deci- 
sion reported in Maganti Veerabhadrayya 
v. Boomadevara Nagamma Naidu (8). Be 
this as it may, the plaintiffs, who have 
broughtthe present suit for a declaration 
that the entry in the Record of Rights is 
incorrect, will have to make out that the 
suit land is either a pre-settlement inam 
or was the private land of the zemindar 
at the time of the grant even if it was a 


dharmilla inam, in order to entitle them - 


to get the declaration sought for. They 
have failed to make out either of those 
positions. The learned Subordinate Judge 
has found on a consideration of the, evi- 
dence on record that the suit land was 
waste at the time of the grant. If go, it 
was not underthe cultivation of the land- 
holder by his own servants or by hired 
labour, which would ,be cogent proof of 
the land having been enjoyed as private 
land. Royti land is cultivable land in an 
estate other than private land. |G] There 
is, therefore, good ground for holding upon 
the evidence on record that the suit land 
was not the private landof the zemindar 
at the time of the grant but must have 
been only ryoti land. The evidence on the 
defendants’ side shows that they have been 
in possession of the suit land for several 
years both before and after the passing of 
the Estates Land Act paying rent to the 
inamdars. That being so, they must be 
deemed to be ryots in possession of ryoti 


-land in the estate of the landholder within 


the meaning of s. 6 of the Act, and, as 
has been held in Gadadhara Das v. Surya- 
narayana Painaik (b) they must be taken 
to have acquired permanent rights of occu- 
pancy in the suit land by virtue of the 
statutory provision in s. 6 ofthe Act. [G] 
For these reasons, I uphold the conclu- 
sion arrived at by both the lower Courts 
and hold that the entry in the Record of 
Rights is correct and the plaintiffs’ suit 
has been rightly dismissed. In the result, 
the second appeal fails and is dismissed 
with costs, 
V.N. V. Appeal dismissed. 
A. N.A. 


(8) 98 Ind. Cas. 828: 24 L. W, 579: 
369; Æ. I. R. 1927 Mad. 41; 52 M. L. J. 


(1926) M. W. N. 
38. 
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. OUDH CHIEF COURT. 
MISOELLANEOUS Civit ApPP£AL No. 1 
oF 1927. 
March 3, 1927, 
. Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
DIN DAYAL—PtatntirrF—APPELLANT 
versus 
RAM SEWAK AND ANOTHER—DEFENDANTS 
— RESPONDENTS. , 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
28, 25—Decision not based on preliminary point— 
Order of remand, whether proper. 

Where the decree of the Court of first instance is 
not founded on a preliminary point, an order of remand 
for are-trial under O. XLI,r. 23, C. P. O., is wholly 
improper. 

Appeal againstthe decree of the Addi- 
tional Subordinate Judge, Unao, dated the 
10th November, 19?6, remanding the case 
for re-trial and reversing that of the Munsif, 
Unao, dated the 16th April, 1926. 

Mr. R. B. Lal, for the Appellant. 

Messrs. Ali Mohammad and Syed Moham- 
mad, for the Respondents, 


ORDER.—This is the plaintiff's appeal 
from an order of the Subordinate Judge 
of Unao, dated the 10th of November, 1924, 
reversing the decree of the Munsif, North 
Unao, dated the 16th of April, 1926. 

The appeal arises out of a suit for parti- 
tion brought by the appellant in respect 
of’ certain immoveable property which, ac- 
cording to the allegations in the plaint, 
belonged to the plaintiff and the defendants 
as co sharers. The Munsif passed a pre- 
liminary decree in favour of the plaintiff 
for.a 5/12ths share in the property in suit. 
The defendants appealed from the decree 
of the Munsif and the learned Subordinate 
Judge allowed the appeal, set aside the 
decree of the Munsif and finally made an 
order of remand for ‘re-trial’ by the Court 
of the Munsif. This order on the face of 
it must be taken to have been passed 
under the provisions of r. 23 of O. XLI of 
the Code of Civil Procedure. 

It is urged in appeal that inasmuch as 
the decree of the Court of first instance 
was not founded on a preliminary point 
the osder of remand for a re-trial was an 


improper order and thatthe proper proce- ` 


dure which the learned Subordinate Judge 
should have adopted in the circumstances 
of this case was provided for by r. 25 
of the same Order and this is the only pot 
taken in appeal atthe hearing. In answer 
to this argument reliance is placed by the 
learned Pleader for the respondents on s. 
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99 of the Code of Civil Procedure, 1408, 
but it is urged by way of rejoinder that 
the procedure adopted by the learned Sub- 
ordinate Judge kas prejudicially affected 
the merits of the plaintiif’s case. 

Weare of opinion that the order of the 
learned Subordinate Judge under appeal 
should be set aside. The purpose which 
he had in view by making the order under 
appeal could equally if not better have 
been served by acting on the provisions 
of r. 25 of O. XLI. 

We accordingly set aside the order un- 
der appeal and return the case to the 
learned Subordinate Judge with directions 
that he may proceed, if he thinks neces- 
sary, under the provisions of r. 25? of 


0, XLI of the Code of Civil Procedure. 


As the appeal has,succeeded on a pure 
technical ground we make no order as to 
costs inthis Court. Other costs will abide 
the event. 


G. H. Appeal allowed. 


a 
e 


MADRAS HIGH COURT. 
Ssoonp Civin APPEAL No. 493 or 1924. 
October 5, 1926. 
‘Present:—Mr. Justice Sundaram Chetty. 
CHINNAKANNU PADAYACHI— 
PLAINTIFE— APPKLLANT 
versus 
PARAMASIVA MUDALIAR AND OTHERS— 
DErENDANTS—RESPONDEN'TS. 

Transfer of Property Act (1V of 1882), s. 99 -Civil - 
Procedure Code {Act V of 1908), O. XXL, r. 72—Pur- 
chase by mortgagee of equity of redemption in execu- 
tion of money-decree in contravention of s. 99, Transfer 
of Property Act and without permission to bid—~ 
Sale, whether void or voidable—Period of limitation to 
set aside sule—Limitation Act (IX of 1908), s. 10, Sch. 
I, Arts. 12 (a), 120, 148--Purchaser, whether trustee. 

A sale in contravention of the provisions of s. 99 
of the Transfer of Property Act is voidable and not 
void and if the mortgagor fails to take any objection 
to the confirmation of the sale on the ground that it 
was contrary to s. 99 of the Transfer of Property Act 
and the sale is confirmed, the mortgagor or his 
transferee cannot successfully maintain a suit for 
redemption of the property without first getting “the 
sale set aside. [p. 90 cols 1 & 2; AJ 

Arjuna Reddi v. Venkatachala Asari (1) and Uttam 
Chandra Daw v. Raj Krishna Dalal (4), followed. 

Such a suit oughf to be brought at the most within 
3 years from the date of sale. [p 90, col. 2; B] 

Even if the mortgagee is regarded as a trustee for 
the mortgagor, a suit on the basis of such trust is 
governed by Art.,120 and not bys. 10, Limitation 
Act. [p. 91, col. 1; C] . 
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Uttam Chandra Dau v. Raj Krishna Dalal (4), tol- 
lowed. 
The effect of a decree-holder purchasing property in 
execution of his decree without the permission of 
the Oourt under O. XXI, r. 72, Civil Procedure Code, 
is to render the sale voidable and not void, and 
consequently,a suit to set aside the sale must be 
brougkt within one year from the confirmation of 
the sale under Art. 12A of Sch. I of the Limitation 
Act. [p. 90, col. 2; D) ; 

Radha Krishna v Bisheshwar Sahay (5), followed. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Cudda- 
lore, in A. S. No. 75 of 1923 preferred 
against that of the Court of the Dis- 
trict Munsif, Cuddalore, in O. S. No. 197 
of 1921. 

Mr. S. Muthiah Mudaliar, for the Ap- 
-pellant. 

Mr, M. S. Vythinatha Ayyar, for the 
Respondents. A 

JUDGMENT.—This second appeal has 
been preferred by the plaintiff who sued 
for redemption of the plaint mentioned 
mortgage which was effected in favour of 
the first defendant’s father, Both the 
dower Courts,have dismissed the plaintiff's 
suit on the ground that he had no sub- 
sisting interest in the properties in ques- 
tion in order toentitle him to redeem the 
mortgage. The properties in question were 
sold in Court auction in execution of a 
simple money decree in O. 8. No. 
164 of 1902 on the file of the District 
Munsif’s Court of Cuddalore on 23rd April, 
190s. (Vide Ex. V). The purchase was in 
the name of the 2nd defendant and it has 
been found by the lower Appellate Court 
that that purchase was benami for the Ist 
defendant's father who was the mortgagee. 
The provisions of s. 99 of the Transfer of 
Property Act would apply to this purchase 
as it was made before the Civil Procedure 
Code of 1y08 came;into force. fA) There is 
no doubt that the purchase in Court auc- 
tion by the lst defendant's father in the 
name ofthe 2nd defendant was obnoxious 
to tite provisions ofs. ¥¥ of the Transfer 
of Property Act. The question is whether 
that sale is void and as such a nullity or 
is only voidable. This question has now 
beep set at rest by a number of recent 
decisions of this and other High Courts. 
It has been held by a Division Bench of 
this Court in a decision reported as Arjuna 
Reddi v. Venkatachala Asarie(1) that a sale 
in contravention of the provisions of s. 9) 
of the Transfer of Property Actis voidable 


(1) 32 Ind. Cas. 611; 32 M, L. J. 525; 19 M. Li T. 
421; 5 L, W. 248, 
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and not void and if the mortgagor fails to - 
take any objection tothe confirmatior of the 
sale on the ground that it was contrary to 
s. 93 of the Transfer of Property Act and 
the sale is confirmed the mortgagor has no 
right to redeem the mortgage. This view 
is in conformity with the decision of the 
Full Bench of the Allahabad High Court in 
Lal Bahadur Singh v. Abharan Singh (2) 
and also a previous decision of this Court 
in Dharanikota Venkayya v. Budharazu 
Surayya Garu (8). The question has been 
exhaustively dealt with in the Full Bench 
decision of the Calcutta High Court report- 
ed in Uttam Chandra Daw v. Raj Krishna 
Dalal (4). The view expressed therein is 
to the effect that the mortgagor or his trans- 
feree cannot successfully maintain a suit 
for redemption of the property without first 
getting the sale set aside, because the sale 
isonly voidable and not void [A]. The ratio 
decidendi is clearly against the appellant's 
contention that the sale in question is void. 
{BjAssuming that it was open to the plaintiff 
to get the. sale set aside in a separate 
suit on the ground that it was in contra- 
vention of s. 99 of the Transfer of Property 
Act, he should have done so within three 
years at the most from the date of the 
sale. That period has long ago expired. [B] 

It is further contended that inasmuch 
as the purchase in Court-auction was by 
the Ist defendant's father (the mortgagee) 
in the name of the 2nd defendant, it must 
be deemed to be a purchase made by the 
decree-holder without the permission of 
the Court. The question is whether such 
a purchase is void or voidable. This ques- 
tion- has also bsen settled by the Privy 
Council in the decision reported in Radha 
Krishna v. Bisheshwar Sahay (5). -In that 
case, it would appear that the decree-holder 
applied for permission to bid at the auction- 
sale and that permission was refused by 
the Court; and that nevertheless he pur- 
chased the property through a benamidar, 
[D] Even then, their Lordshipg have held 
that the effect of this was to render the sale 
voidable and not void and consequently a 
suit to set aside the sale must be brought. 


(2) 27 Ind. Oas. 795; 37 A. 165; 13 A. L. J. 138. 

(3) 30 M 352; 17 M. L. J. 325. 

(4) 53nd. Cas. 157; 47 O. 377; 24 C. W. N. 229; 
31 0. L. J 98 (F. B.). 

(5)“67 Ind. Cas. 914; 1 Pat."33; 3 P. L. T. 529; 16 
L. W. 199; 31 M. L. T. 209; A. I. R. 1922 P. O. 336; 
21 A. L. J. 23; 9 0. & A. L. R. 194; 27.0, W. N. 294; 
44 M. L. J#718; 37 O. L. J. 430; 25 Bom. L. Ri 930; 
401. A 312 (P, Q) > 
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within one year from the confirmation of 
"the sala under Art. 12-A of Sch. I of the 
Limitation Act [D]. In this view also the 
plaintiff's remedy having been long ago 
barred he must be non suited in his present 
action for redemption of the mortgage. 
.One other contention was raised by the 
learned Vakil for the appellant for. the 
first time in the second appeal and that is, 
that the mortgagee, the first defendant's 
father, must be deemed to be a trustee for 
the mortgagor or his heirs in respect of 
the property which was purchased in con- 
travention of the provisions of s 99 of the 
Transfer of Property Act. There is no 
such pleain the plaint nor was this con- 
tention raised before either of the lower 
Ootrts, and this plea is also conspicuous 


by its &bsence in the memorandum of | 


grounds filed in the second appeal. [CO] Be 
this as it may, I should think that a suit by 
the plaintiff to enforce the trust is also 
barred by limitation. This question has 
been. considered in the Full Bench decision 
in Uttam Chandra Daw v. Raj Krishna 
Dalat (4) above referred to, It has been 
held that s. l0of the Limitation Act would 
not apply to a suit of this kind and accord- 
ing to theopinionof the learned Chief Justice 
such asuit would be governed by Art. 120 of 
the Limitation Act [C ]. Vide the observations 
of his Lordship at page 3y6*. The opinion 
of Mr. Justice Woodroffe is to the effect 
that neither Art. 148 nor s. 10 of the Limi- 
tation Act -would apply to such a suit. 
Vide also the observations of Chatterji, J., 
at page 414*, In any view, the plaintiff is 
not entitled to maintain the suit for redemp- 
tion unless he gets the sale evidenced by 
Ex. V set aside. Any suit for that purpose 
is now barred by limitation. 

As regards the contention that the plaint- 
iffs father was ‘kept out of knowledge 
regarding the benami purchase by the first 
defendant's father in the name of the 2nd 
defendant, the lower Appellate Court has 
correctly found that there is no founda- 
tion for this c8ntention in the circumstances 
of this case. It is too much to contend 
that the plaintiff's father or the plaintiff 
was unaware of the nature of the purchase 
made by the lst defendant's father. There 
is no question, therefore, in this case of the 
plaintiff or his father having been kept*out 
of the knowledge of any cause of action, an 
account of fraud on the part of the Ist 
defendant's father 


"Pagas of 47 Oiid] sas 


In the result, the decree of the lower 
Court is confirmed and the second appeal 
is dismissed with the 2nd respondent's 
costs. 


V. N. Y. Appeal dismissed. 
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OUDH CHIEF COURT, 
Seconp Crvit Appests Nos. 296 AND 297 
or 1926. 

February 28, 1927. 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Hagan. 
MOHAMMAD ASHKAR ULLAH KHAN 
—PLaIntIFF—APPELLANT 


versus 

MOHAMMAD ABUL BASHIR KHAN 

AND ANOTHER— DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 36— 
Apportionment—Rent and dividends of property— 
Accrual from day to day—Principle of equity. 

The general principle of apportionment is that 
all rents, annuities, dividends and other periodical 
payments in the nature of income accrue from day to 
day. |p. 92, col. 2; A] 


Appeal against the decree “of the Dis- ° 


trict Judge, Sitapur, dated the 17th April, 
1926, setting aside that of the Subordinate 
Judge, Kheri, dated the 13th October, 1925, 
Mr. H. Husain, for the Appellant. 
Mr, H. N. Misra, for Respondent No. 2. 
JUDGMENT. 

Stuart, C. J.—(February 15, 1927).— 
The first point that I consider necessary 
to decide in connection with this appeal is 
the construction to be placed upon the 
arbitrators’ award of tbe 15th March, 
i913. This award came into existence in 
the following circumstances. 
Mohammad Khalil Ullah Khan died posses- 
sing landed property. Under the Hanafi 
Law to which his estate was subject it 
should have descended intwo shares of 7 
annas each to his sons Mohammad Ashkar 
Uilah Khan and Mohammad Abul Bashir 
Khan and one share of 23annas to his 
widow Zabunnissa Begam: but by the 
consent of these persons the matter was 
referred to arbitration and the” arbitrators 
awarded the sons 6 annas each and the 
widow the following title as I constra® 
the deed. She was to receive a “4 annas 
share, 2 annas of which was in absolute 
right and 2 annasof which subject to the 
following contingeney. If she were surviv- 
ed by her grandson Mustajab Ullah Khan, 
(the son of a deceased son Irshad Ullah 
Khan) Mustajab Ullah Khan was to obtain 


. 


A certain . 
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a- annas share in full proprietary right. I 
consider that he obtained under this award 
nothing more than a contingent right. 
The contingency was as to whether he sur- 
vived his grandmother. If he survived his 
grandmother then he became entitled to 
full proprietary rights in 2 annas. The lady 
died on the 10th of May, 1923, and from 
that date Mustajab Ullah Khan became full 
proprietor of the 2 annas share, The dis- 
pute before us is concerned with arrears of 
rent of this 2 annas share which, on the 
finding of fact of the Oourts below, had 
accrued before the death of Musammat 
Zabunnissa. The learned Counsel for Mus- 
tajab Ullah Khan has endeavoured to 
attack this finding and to show that these 
arrears accrued after her death. But 1 do 
not consider that he is ina position to attack 
the finding; and if he were in a position to 
attack the finding it is a finding with which 
1 would agree on the merits. It appears to 
me clear that Mustajab Ullah Khan had 
no right whatever in the property until 
the 10th of May, 1923, the date of the lady’s 
death and in these circumstances he could 
have no rights to any income which accrued 
before her death. On these grounds I would 
allow the appeals to the following extent. 
I would decree to the appellant Mohammad 
Ashkar Ullah Khan as against Mustajab 
Ullah Khan Rs. 1,028-06. He has noclaim 
against Mohammad Abul Bashir Khan. I 
would direct that Mohammad Ashkar Ullah 
Khan and Mustajab Ullah Khan bear their 
own costs half and half in the trial Court 
and that Mustajab Ullah Khan should pay 
his own costs and the costs of Mohammad 
Ashkar Ullah Khan in appeal in the lower 
Appellate Court andin this Court. Moham- 
mad Abul Bashir Khan has incurred no 
costs in this Court. 

Hasan, J.—(February 28, 1927).—This 
is the plaintiff's appealfrom the decree of 
the District Judge of Sitapur dated the 
l4th,of July 1920, reversing the decree of 
the Subordinate Judge of Kheri, dated the 
13th of October 1925. ' 

The  plaintiff-appellant, Mohammad 
Ashkar Ullah Khan is one of the heirs under 
thé.Hanafi Muhammadan Law to the estate 
of a deceased lady, Musammai Zabunnissa. 
He is one of the two sons of the lady, the 
other son being Babu Muhammad Abul 
Bashir Khan, defendant No. 2,in the suit 
out of which this‘appeal arises, Musammat 
Zabunnisa was married to one Khalil Uilah 
Khan. There was another sqn born of the 


a 
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union whose name was Irshad Ullah Khan. 
Ha predeceased his father and his son is 
Mustajab Ullah Khan, defendant No. 1, 


. Musammat Zabunnisa died on the 10th of 


May, 1923. 

On the death of Khalil Ullah Khan in the 
year 1912 a dispute arose amongst his issue 
and his widow, Musammat Zabunnisa. The 
dispute was referred to arbitration. The 
arbitrators delivered their award on the 
15th of March 1913, and it is agreed that the 
title of the parties now rests on the terms of 
that award. According to that award 
Ashkar Ullah Khan and Mohammad Abul 
Bashir Khan are entitled in proprietary 
right toa 12 annas share in equal moiety. 
In the same right two annas share was 
allotted to Musammat Zabunnisa. One af 
the questions in the case is as to the nature 
of interest which Musammat Zabunnisa 
acquired under the terms of the award in 
the remaining two annas share and of the 
interest which was bestowed on Mustajab 
Ullah Khan in the same share, The plaint- 
iff claims in the right of inheritance his 
share of the arrears of rent in respect of the 
two annas share in question which had 
a due previous to the death of the 
lady. ` 

On the question of the construction of the 
award, I am of opinion that Musammat 
Zabunnisa acquired an interest determin- 
able with her death in the two annas share 
and that the interest created in favour of 
Mustajab Ullah Khan in respect of the same 
share was a contingent interest dependent 
on his surviving Musammat Zabunnisa, 


The contingancy having occurred Mustajab 


Ullah Khan acquired vested interest in the 
two annas share immediately on the death 
of Musammat Zabunnisa and not a moment 
earlier. It follows that Mustajab Ullah Khan 
has no right to such arrears of rent as had 
accrued on the said share previous to the 
death of Musammat Zabunnisa. Those 
arrears must be treated to be the property 
of Musammat Zabuonisa capable of being 
inherited by her heirs-at-law. e 

[A]The general principleofapportionment, 
which is one of equity, in cases of this 
nature, is thatall rents, annuities, dividends 
and other periodical payments in the nature 
of income shall be deemed to accrue from 
day today. «This principle underlies the 
provision of s..36 of the Transfer of Pro- 
perty Act, 1882, and of 8.2 of the English 
Apportionment Act, 1870 [A] On this pria- 
ciple alse the rents of the share in question 


| 
fioi I. d: 1927]  oBatha NAGENDEA IYÈR v. TAUMMATI MUTHIA 4GAVATHAR. 93 


till the last day of the lady's life must be 
treajed as the property of the deceased lady 
and, admittedly the plaintiff is entitled to 
his share of inneritance in that property. 

J, therefore, agree with the order which 
the Honourable the Chief Judge proposes 
to pass in this appeal and in the connected 
Appeal No. 297 of 1926. 

By the Court,—The appeals are 
allowed to the following extent. We 
decree the suit of the appellant Moham- 
mad Ashkar Ullah Khan as against 
Mustajab Ullah Khan for Rs, 1,028-6. He 
has no claim against Mohammad Abul 
Bashir Khan. We direct that Mohammad 
Ashkar Ullah Khan and Mustajab Ullah 
Khan bear their own costs half and half in 
the trial Court and that Mustajab Ullah 
Khdn should pay his own costs and the 
costs of Mohammad Ashkar Ullah Khan in 
appeal in the lower Appellate Court and in 
this Court Mohammad Abul Bashir Khan 
has incurred no costs in this Court. 

G. HB. Appeal parily allowed. 





MADRAS HIGH COURT. 
Stconp Civit APPRAL No. 645 or 1924. 

$ November 17, 1936. 
Present:—Mr. Justice Ramesam. 

OBALA NAGENDRA IYER AND ANOTHER 

—Puaintirrs Nos. 2, 3—APPELLANTS 
versus 
THUMMATI MUTHIA BAGAVATHAR 


AND OTHERS—DEFBSNDANTS— RESPONDENTS, 

Parinership—Loan of money to partnership with 
right to interest and share in profits—Lender, whether 
partner—Knowledge of partner, whether knowledge of 
firm—Firms with common partners—Action by one 
firm against another—Procedure—Parties—Frame of 
suit. 

A partner is an agent of tke partnership and his 
knowledge must be taken as the knowledge ofthe 
partnership itself. [p. 94, col. 2; A] 

Where two firms have common partners, an action 
may be maintained by one of the firms against the 
other, not pgrhaps in their mercantile names, but by 
those members of one firm who are not common to 
both against the members of the other firm. [p. 95, col, 

B = 


Kashinath Kedari v. Ganesh (1) and Vellayappa 
Moothan v. Krishna Moothan (3), followed, 

The fact thata person lends money to a firm upon 
the understanding that he will be entitled to interest 
and a share of the profits does not constitute fhe lender 
a partner in the firm apd he is, therefore, entitled to sue 
for money due on a specific item from the partnership 
without praying for a general dissolution. [p. 95; col. 
2; C—p 96, col. 1; D! . 7 4 

Second appeal against a decree of the 


Court of the First Additional Subordinate 


- Judge, Madura, in A. S. No. 51 of 1923 (A.S. 


No. 246 of 1922 on the file of the District 
Court, Salem, Madura), against that of the 
Court of the District Munsif, Madura Taluk, 
in O. S. No. 247 of 1921. 

Messrs. K. Rajah Iyer and P. Ne Appu- 
swami, for the Appellants. 

Mr. P. V. Krishnaswami, for the Respond- 
ents. 

JUDGMENT.—This second appeal 
arises out of a suit by five plaintiffs, mem- 
bers of a certain firm called N. A. P. 8. R. N. 
Venkatarama Iyer & Co, to recover certain 
amounts due from the defendants who are 
the partners of another firm known as T. 
M.R. 8. Muthia Sagavathar & Co. The 
District Munsif gave a decree. On appeal 
the Subordinate Judge reversed the decree 
and dismissed the plaintiffs’ suit. Plaint- 
iffs Nos. 2 and 3 are the appellants before 
me, The other plaintifis have been made 
respondents. 

The facts of the case will now be stated. 
One Perumal Ayyar, whose widow is the 
4th plaintiff and daughter-fn-law is the 5th 
plaintiff, and the 2nd defendant Rangayyar 
are the members of the Firm N.A.P.S.RN. 
While that firm was goingon the 2nd de~ 
fendant wanted to start another firm. But 
as the new firm would require some capital 
he arranged that the N. A. P.S. R. N. Firm 
should lend up to the limit of Rs. 1,000 to 
the new firm to enable it to carry on its 
business. It was agreed that at the end of 
three years accounts should be taken of 
the new firm and the N.A.P.S.R.N. firm 
should get one-third of the profits of the 
new firm. To evidence this arrangement 
Ex. I was executed on 10th October, 1917, 
It is conceded before me that the new Firm 
took shape on lst Arpisi, 1917, that is 17th 
October. A week betore the formation of 
the new firm the plaintiffs’ firm advanced 
Rs. 100 to the 2nd defendant for being 
used as capital of the new firm. eAgain 
on 29th October, 1917, the plaintiffs’ firm 
advanced cloths to the value of Rs. 653 to 
be used forasimilar purpose. Two days 
later, on 3lst October, a sum of Rs, 400 
was similarly advanced. Ail these items, 
‘the monies and cloths, were handed over 
to the 2nd defendant who handed them 
over to the new firm. . The present suit is 
virtually a suit to regover the value of 
these three sums minus Rs, 185 which 
was the value of some cloths which wera 
returned out of the cloths advanced by the 
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plaintiffs’ firm. The defendants’ plea in 
the written statement was that there were 
no dealings between the plaintiffs’ firm 
and the defendants’ firm and that the 
plaintiffs lent money orséld goods to Ran- 
gayyar, the 2nd defendant, and that the 
2nd defendant sold these goods or advanc- 
ed, these monies to the defendants’ firm, or 
in other words there were two distinct 
contracts one between the plaintiffs’ firm 
and the 2nd defendant and the other be- 
tween the 2nd defendant and the defend- 
ants’ firm and that there was no privity be- 
tween the plaintiffs’ firm and the defend- 
ants’ firm and, therefore, the suit was not 
maintainable. Itistrue that there was a 
further plea in para. 7 of the written 
statement in which referring to the notice 
sent by plaintiffs prior to suit on 25th 


October, 1920, they say that the suit is 


not also maintainable on the grouna that 
a suit for the capital alone is not sustain- 
able inlaw. That plea, no doubt, implies 
that the plaintiffs’ firm was a partner in 
the defendants’ firm. But they have not 
“actually ‘pleaded that the plaintiffs’ firm 
was such a partner. That plea merely 
amounted to saying that on the facts alleg- 
ed.in the plaintiffs’ notice, whatever they 
may legally amount to, the suit is not 
maintainable. 


Five issues were framed. We are not 
concerned with the first and the fourth 
issues as thereisno dispute about them. 
The second issue is “If so, is the present 
suit as framed not maintainable?” The 
third issue is ‘Were the amounts referred 
to in paras. 5and6 ofthe written state- 
ment advanced by the 2nd defendant only 
and not by the plaintiffs as alleged by 
them?” Thisa was really intended to raise 
the plea already stated by me, The fifth 
issue is merely a general issue, 


On the second issue the District Munsif 
found that the suitis maintainable and on 
the third issue he found that there were 
not two contracts but that the goods were 
supplied by the plaintiffs’ firm to the de- 
fendants’ firm through the 2nd defendant 
ant] the 2nd defendant in handing over the 
money and the goods to the defendants’ 
firm acted as their agent and not as an 
independent contracting party. He, there- 
fore, decreed the plaintiffs” suit. There 
was an appeal by the defendants, 

‘the Subordinate Judge stated two points 
for decision; . è 
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(1) Whether the suit as framed is not 
maintainable? 

(2) Whether the items in disput& were 
advanced to the defendants’ firm or to the 
2nd defendant alone? 

These again are the same points as I 
have set forth above. In para. 3 he finds 
that Ex. I was genuine. In para. 4 he 
finds on the main point in dispute against 
the plaintiffs and-in favour of the defend- 
ants, But lam unable to follow his reason- 
ing in this paragraph. First he says that 
at the time when Ex. I was executed the 
new firm had not come into existence and 
the 2nd defendant was not then an agent 
of the new firm. He may be right in this. 
But I do not see what bearing it has got 
on the question at issue in the case. After 
the new partnership was formed the 2nd 
defendant was one of its partners. As a 
partner he was an agent of the new part- 
nership and his knowledgeis knowledge 
of the firm. After the new firm was form- 
ed the 2nd defendant regarded himself 
as its agent as to the money and goods .he 
took from the plaintiffs' firm and deliver- 
ed them to the new firm only as agent and 
not in his individual capacity. This fact 
presumably known to himself must be 
regarded as also known to the defendants’ 
firm. If so, the money and the goods de- 
livered by the plaintiffs to the 2nd defend- 
ant were taken by the defendants’ firm 
on the footing that the money and the 
goods were advanced by the plaintiffs’ firm, 
through the 2nd defendant, The Subordi- 
nate Judge gives an illustration at the 
bottom of page 2: “A lends money to B 
and B lends the same sum to C. C is liable 
to B and B in his turn is liable to A...... .. 
vias “ This illustiation is very simple. 
Nobody can quarrel with it; only it has 
nothing to do with thé case and the giving 
of that illustration does not advance the 
matter any further. I, am therefore, un- 
able to accept the finding of the Subordi- 
nate Judge on the question whether there 
were two separate contracts or got. 

|Ajinreversing the findingof the Subordi- 
nate Judge, I am not dealing with any 
question of fact; but I am reversing it pure- 
ly on legil grounds, namely, that the 2nd 
defendant, being a partnerin the new firm, 
is ane agent of that partnership and his 
knowledge must be takep as the knowledge 
of that firm [Aland as to the footing om 
which the plaintiffs’ firm gave the goods 
and money to the 2nd defendant -himself 
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there is no dispute as the plaintiffs’ account, 
Exhibit A, shows. Asa matter of fact the 
- learned Vakil for the respondent now 
admits’ Ex. I. After that admission 
there is no question as to the footing on 
which the goods were taken by the 2nd de- 
fendant from the plaintiffs’ firm. The only 
question is how did they pass from his 
hands to the defendants’ firm? As to this, 
on purely legal grounds I reverse the find- 
ing of the Subordinate Judge. 

[B|The question that nextarises is whether 
the suit is not maintainable on the ground 
that the 2nd defendant is a partner in both 
the firms. At this day this question is 
searcely capable of argument. The Subor- 
dinate Judge has not dealt with this point, 
but he has really dealt with some other 
peint which I will deal with later on. I 
will deal with it as the learned Vakil for 
the respondent has argued it. 

In Kashinath Kedari v. Ganesh (1) Crowe 
and Batty, JJ., referring to Rustomji v. 
Purshotamdas (2) quote from Lindley on 
Partnership, page 267 thus: “There ap- 
pears to be no reason why, if two 
firms have common partners, an action 
should not be maintained by one firm 
against the other, not perhaps in their 
mercantile names, but by those members 
of one firm whoare not common to both, 
against the members of the other firm.” 

This is precisely the procedure that has 
been followed in this case. The plaintiffs 
have excluded the 2nd defendant and sued 
all the members of thenew firm. In Vella- 
yappa Moothan v. Krishna Moothan (8) 


Sadasiva Ayyar,J., points out that Jenkins, - 


O. J., himself in Rustomji v. Purshotamdas 
(2) modified his‘first general statement of 
thelaw. Phillips, J., at page 40* says the 
same thing. Order XXX, r. Yof the new 
Civil Procedure Code 'is practically con- 
clusive on the matter. Lakshmanan Chetty 
v. Nagappa Chetty (4) is not against this 
view. I, therefore, think that the suit is 
maintainable. [B] 

The learned Vakil for the respondent 
then argued another point which looks like 


the point dealt with by the Subordinate- 


Judge in para. 5 of his judgment. He 
suggests that the plaintiffs’ firm is a sharer 
in the defendants’ firm by reason of Ex. I 
and if so, the suit to recover one of the 
(1) 26 B. 739; 4 Bom. L. R. 525, e 
(2) 25 B. 606; 3 Bom. L. R. 227. 
(3) 44 Ind. Cas. 428; 34 Ñ. L J. 32 atp. 35. . 
(4) 45 Ind. Oas. 86; 34°M. L. J. 408. 


#Page of 34 M, L. J. —LEd.] : 
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items of the defendants’ partnership is not 
maintainable. If the premiss is right the 
conclusion is right. But I am unable to 
agree withthe premiss. Section 240 of the 
Contract Act provides that: “A loan to 
a person engaged or about to engage in 
any trade or undertaking, upon a ccn- 
tract with such person that the lender 
shall receive interest at a rate varying with 
the profits, or that he shall receive a share 


- -of the profits, does not, of itself, constitute 


the lender a partner, or render him res- 
ponsible assuch.” 

On reading the terms of Ex. I carefully 
I am of opinion that beyond the position of 
a lender entitled to recover the capital 
advanced with l4annas per cent. per mensem 
and one-third of the profits in case the de- 
fendants’ firm is successful, the plaintifis’ 
firm has nothing to do with the defendants’ 
firm, nor can it be gaid that the plaintiffs’ 


firm is represented by the nd de- 
fendant in the defendant firm as 
a sub-partner. In Ex. I the 2nd 


defendant says that itis all lis own busi- 
ness and that he carries on the work of 
that firm and takes his own salfries, [C] It 
is not shown that beyond sharing the protits 
in case that business is successful the 
plaintiffs’ firm has anything to do with 
that business. Iam, therefore, of opinion 
that the plaintifis’ firm cannot be said to be 
a partner of the defendants’ firm.[C] If itis 
not a partner by merely advancing capital, 
it is now entitled to sue for the capital like 
any outside lender. That being so, the 
other cases reliedon by the learned Vakil 
for the respondent donot apply. In Kashi- 
nath Kedari v. Ganesh (1) both the plaint- 
ifis were partners in the defendants’ firm 
and it wason that ground that the suit there 
was held not to be maintainable. In Laksh- 
manan Chetty v. Nagappa Chetty (4) there 
was a sole plaintiff who was a partner with 
the defendants’ father and, therefore, the 
suit was held not to be maintainable. In 
Annamalai Chetty v. Annamalai Chetti <5) 
the plaintiff was a partner in the Mandalay 
Firm along with defendants Nos. 1 to 10, 
The fact that defendants Nos. 1 to7 and 11 
formed partners of another firm has ng 
bearing on the point for discussion. In 
Subramanian Chetty v. Lakshmanan Chetty 
(6) also, the plaintiffs’ father was a member 
of the defendants’ firm. In all these caseg 


(5 72 Ind. Cas. 456; 10 L. W. 672 
(6) 76 Ind, Cas. 670; 18 L, W. 613; 33 M. : 
A. I. R. 1924 Mad. 161, i we Toal 
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the suit was by partnérs for one item of 


tHeir transactions with the partnership . 


and such suits were held not maintainable 
subject to certain exceptions, an example 
of which we have in Karri Venkatareddi v. 
Kallu Narasayya (1). D] In.the present case 
the suit was not by a partner but by a 
lender. Therefore, there is nothing to 
prevent the suit being maintainable on the 
ground that a partner must wait for a 


general dissolution and cannot sue for æ` 


specific item. [D] 

The result is that the Subordinate Judge's 
decision is reversed and the District 
Munsit’s decision will have to be restored. 
But the learned Vakil for the respondent 
points out that there is no justification in 
giving a decree for the whole of the decree 
amount as one fifth of it belongs to the 2nd 
defendant. If the defendants are unwill- 
ing that any decree “should be passed 
against them for this one-fifth, I do not 
see why I should give a decree for this 
one-fifth due to the znd defendant. 

In the result, I would pass a decree for 
four-fifths of the decree amount against the 
defendants to be recovered in the first 
instance from the assets of the defendants’ 
partnership and in default from them in- 


dividually. The plaintiffs will recover 
proportionate costs on the four-fifths 
throughout, The defendants will bear 


their own coats, 

The memorandum of objections is dis- 
missed with costs. 

V. N. V. Order accordingly. 
r H Ind, Cas. 384; 32 M. 76; 19 M. L. J. 10; 4 M. L. 
. 456, 


MADRAS HIGH COURT. 
Seconp Civic APPEAL No. 529 or 1924, 
September 29, 1926. 
Present:—Mr. Justice Sundaram Chetty. 
Tae SECRETARY or STATE ror 
INDIA Iin COUNCIL REPRESENTED BY 
Tar COLLECTOR of TRICHINOPOLY 

—DEFENDANT—APPELLANT 


VETSUS 
MUTHUKUMARA PILLAI--PLAINTIFE— 
RESPONDENT. 

Limitation Act (IX of 1908)» Sch. I, Art. 149— 
Natham poramboke land—Eyection of pucea shed and 
enclosure by fence—Adverse possession—Grant of patta 
for trees, effect of. h 
Possession to be adverse should be adequate in 

e 
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continuity, in publicity and in extent. Where a per- 
son and his ancestors had been in uninterrupted 
possession and enjoyment of a natham poramboke | 
land for over 60 years by putting up a pycca that- 
ched building thereon for tethering cattle and storing 
hay and had enclosed the site by a fence all round: 

Held, (1) that the person in possession acquired 


title hy adverse possession; [p. 98, col. 1; AJ 


(2) that the fact that the Government had issued . 
patta for some trees on the site and levied assess- 
ment thereon could not affect the exclusive character 
of the possession of the site. [p. 98, col. 1; B] : 

Chokkalinga Naicken v, Muthusami Naicken (3), 
Framji Cursetji v. Goculdas Madhowji (2) and Ku- 
thali Moothavar v. Peringati Kunharankutty (4), dis- - 
tinguished. 

Second appeal against a decree of the 
Court of the Subordirate Judge, Trichi- 
ropoly, in A. S.No. 43 of 1923, presented 
against a decree of the Court of the Dis- 
trict Munsif, Ariyalur, in O. S.No. 196 of 
1919. š 
The Government Pleader, for the» Appel- 
lant. ' 

Mr. S. T. Srinivasagopalachari, for the 
Respondent. . 

JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiff- respond- 
ent for a declaration of his title to a plot 
of land marked A in the plan which forms 
the middle portion measuring about 20 
cents in the plot marked BCDEF. 
Plaintiff's case is that he and his co- 
parceners and their ancestors have been in 
absolute possession and enjoyment of this 
plot for over 65 years and have acquired a 
title to the same by adverse possession and 
that the Government had no right to insti- 
tute eviction proceedingsagainsthim. He 
has also sought for an injunction restrain- 


‘ing the defendant from interfering with 


his peaceful enjoyment of the-suit site, 
Tae case of the defendant is that the suit 
site forms part of natham poramboke which 
beiongs to the Government and that the 
plaintiff has not acquired a valid title to 
the suit site by adverse possession for 60 
years as against the Government. The 
lower Appellate Court, after a due con- 
sideration of the oral and documentary evi- 
dence in this case, has found that the 
plaintiff and his ancestors have been in 
continuous possessicn and enjoyment of the 
suit site for over 60 years and that the 
plaintiff has acquired an indefeasible right 
tothe same. The Sub-Judge has discussed 
the oral evidence in para. 4 of his judgment 
and taken into consideration the existence 
ofa shed on the suit site for a very long 
time and also the fact of the suit site 
having been enclosed by a kalli fence all 


e 
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round and statedin para. 5 of his judgment 
that hg had not the slightest hesitation in 
coming to the conclusion that the evidence 
of the plaintiff's witnesses, supported as itis 
by the evidence of the defendant's first wit- 
ness, proved the possession of the plaintiff 
and his ancestors for more than. 60 years, 
P. Ws. Nos. 2, and 4 are men 
of advanced age who are competent to 
speak to the long enjoyment. That the 
shed.on the suit site has been in existence 
for 60 years and more and that the site has 
been enclosed all round by a kalli fence 
during this long period is spoken to by 
P. W. No. 3. In that shed cattle used to be 
tethered and hay would be stored in it. 
It is admitted by D. W. No. lalso that the 
tltatched shed on the suit land was in exist- 
ence When he became karnam in 1896 and 
that it continued to exist down to 1910. 
He says that the plaintiffs father and an- 
other were enjoying the shed. As regards 
the nature of the structure he says that 
the shed was supported ,on pucca beams 
and covered with varagu straw. In the 
Survey Plan of 1857 (lx. D) the land in 
question was numbered as 857 and the 
existence ofa shed on it was also shown. 
In the account of 1858 (Ex. C) Sabapathi 
Pillai is mentioned as the person in occu- 
pation of thesame. The plaint-mentioned 
land with the shed thereon was treated as 
one of the items of family properties by the 
members of the plaintiff's family and divid- 
ed into three shares as per the registered 
deed of 1884, Ex. A. The evidence, both 
oral and documentary, justifies the inference 
that the plaintiff and his co-parceners as 


well as their ancestors have been in un-. 


interrupted possession and enjoyment of 
the suit site with the shed thereon for over 
60 years, I have no hesitation in agreeing 
with the finding of the lower Appellate 
Court on this point. 


It is contended by the learned Govern- 
ment Pleader that the suit landforming part 
of natham peromboke as shown by unim- 
peachable documentary evidence, it should 
be deemed to be the property of the Govern- 
ment aud the onus of proving that the acts 
of enjoyment are such as would constitute 
adverse possession in law and that such 
possession has lasted for over 60 years 
before suit lies on the plaintiff in order to 
get the declaration soughtfor by him. As 
i have stated above, the plaintiff has proved 
continuous possession and enjoyment for 
pver 60 years. The question now for con- 
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sideration is whether the possession woald 
amount in law to adverse possession against 
the Government. Reliance is placed by 
the learned Government Pleader on the 
decision in Taluk Buard, Dindigul v. Ven- 
katarama Aiyar (1) and also the decisions 
in Framjt Cursetji v. Goculdas Madkowji 
(2) and Chokkalinga Naicken v. Muthusami 
Naicken (3). In the first case the kinds of 
user proved to have been resorted to by 
the villagers in a portion of the village site 
or natham poromboke were found to be 
too fugitive and patently permissive and 
could not be deamed to constitute adverse 
possession or enjoyment as of right as 
against the Government. In the absence of 
evidence of open and continuous enjoy- 
ment as of right, it was held that no right 
by prescription could be acquired. In 
Framji Cursetji v. Goculdas Madhowj? (2), a 
small piece of land which was not of use to 
the owner was, however, made use of by 
his neighbour in various ways without 
objection for more than 12 years. The 
question was whether such user was suffi- 
cient to constitute adverse possession. It 
was sought to be proved in that case that 
some temporary structures, such as a privy 
anda cattle-shed etc,, were also put upon 
the site in order to show the nature of the 
possession, but the trial Judge, who heard 
the evidence and saw the witnesses, dis- 
believed the story as to the existence of 
these various structures. This is clear from 
the observations of Sir Charles Sargent, 
O. J. at page 341*: “Acts of user such as 
throwing rubbish on the land and placing 
thereon pieces of furniture, etc.,"’ were cone 
sidered to be insufficient to connote adverse 
possession. This decision was followed in 
Chokkalinga Naicken v. Muthusami Naicken 
(3), where the use of asmall piece of land 
by the defendant as a backyard was con- 
sidered to be insufficient to constitute ade 
verse possession as against the owner of that 
site who was his own brother. It is, how- 
ever, observed that the character of the 
possession would change when the defend- 
ant began to build on that site. In the 
case reported in Kuthali Moothavar w% 


Peringati Kunharankutty (4) their Lord- 
(1) 75 Ind. Cas. 38; 46 M. 866; 45 M. L. J. 333; 18 
L. W. 366; 33 M. L. T. 40; A. I. R. 1924 Mad. 197. 


(2) 16 B, 338; 8 Ind. Dec. (N. s.) 703. ~ 

(3) 21 M. 53; 7 Ind. Dec. (N. s.) 394. be 

(4) 66 Ind. Oas. 451; 44 M. 883; 14 L. W. 721; 
(1921) M. W. N. 847; 41 M. L J. 650; 30 M. L. T. 
42, 48 I. A. 395; 26 C. W. N. 666; 24 Bom. L. R, 


69; A.I. R. 1922 P,O. 181 (P. C). 


*Page of 16 B.—[Ed.]. apa 
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ships of the Privy Council have considered 
this question and observed that [A] the pos- 
session should be adequate in continuity, in 
publicity and in extent, in order to consti- 
tute adverse possession.e In the present 
case, the existence of a pucca thatched 
building on the suit site for a period of 
overe60 years which has been used by the 
plaintiff and his co-parceners openly for the 
purpose of tethering cattle and storing hay, 
ete., and the fact of the enclosure of the 
site by a kalli fence all round throw a 
flood of light on the character of the pos- 
session and enjoyment set up by the plaint- 
iff and indicate that the enjoyment has 
been open and continuous and as of right. 
The acts of user proved in the cases refer- 
red to above by their very nature are in- 
adequate to constitute adverse possession 
and, therefore, the present case is distingu- 
ishable from those cases. I cannot accede 
to the contention of the learned Govern- 
ment Pleader that the ingredients neces- 
sary to constitute adverse possession in law 
are wanting in the present case. [A] 

Stress has been laid on the circumstance 
that the Government has issued patta for 
some trees standing on the suit site and has 
levied assessment on those trees for some 


. years pastfrom the plaintiff. [B] Itis argued 


thatthe levy of tree tax in respect of trees 
standing on the suit site isan exercise of 
an act of user on the part of Government 
which would affect the exclusiveness of the 
plaintiff's possession. On a careful perusal 
ofthe Privy Council in Kuthalt Moothavar 
v. Peringati Kunharankutty (4), I am in- 
clined tohold that the facts.established in 
that case have no close analogy to the cir- 
cumstances of the present case. It is too 
much to contend that, by reasun of levy- 
ing assessment upon some scattered trees 
on the suit site, the possession of the site 
by the plaintiff would become what may be 
called mixed possession instead of exclusive 
possession. [B] So faras the suit site is con- 
eefned I am of opinion that the character of 
the possession held by the plaintiff and his 
aucestors is such as would amount in law to 
adverse possession and that such posses- 
sjon hasbeen shown to haveexisted for over 
60 years, before suit. Of course, the plaint- 
iff could have no right tothe trees on the 
site, and to make this point clear, I ‘would 
confirm the decree of the lower Appellate 
Court with this qualiffcation, namely, that 
‘the plaintiff is not entitled to the trees 
ptanding on the suit site except under the 
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tree patta granted to him by the Govern- 
ment. The appellant should pay the costs . 
of the respondent in this appeal.* Three 
months’ time is allowed for payment. 

V. N.V. Appeal dismissed. 


MADRAS HIGH COURT. 
Orvit Revision Peritiow No, 875 or 1925. 
October 28, 1926. 
Present:—Mr. Justice Curgenven, 
MEENAKSHISUNDARAM PILLAI alias 
SRIMAN THAVALKARAN—- PLAINTIFF 
— PETITIONER 
versus 
CHANDRAKASA NAIOCKER AND oTHERS— 
DgrenDANTS—RESPONDENTS. « 

Civil Procedure Code (Act V of 1908), O. IX, r. 18— 
Compromise of suit for possession with one defendant . 
—Ex parte, decree against other defendants—A pplica~ 
tion by ex parte defendants to set aside detree—Power 
of Court to set aside whole decree—Contract Act (IX 
of 1872), s. 66—Contract—Impossibility of perform- 
ance—Tesis. 

In a suit for recovery of possession of a 
house against three defendants, defendants Nos, 
2and 3 were ex parte and there was a compromise 
decree between the plaintiff and 1st defendant, with 
the result that a decree was passed against all the 
defendants for possession and for mesne profits, this 
part of the decree being executable first against the 
?nd and $rd defendants and only on failure to re- 
cover from them against the lst defendant. On an 
application by one of the ex parte defendants, to set 
aside the decree: 

Held, that the decree was of such an indivisible 
character that it was a lit case for setting aside the 
whole decree under the proviso to O. XIX, r. 13, Civil 
Procedure Code, and that the fact that the decree 
between the plaintiff and the Ist defendant wasa com- 
promise decree was no bar to the application of the 
proviso. [p. 99, col. 2; p. 100, col. 1; AJ 

The parties to a compromise decree cannot ordi- 
narily be allowed to resile from the contract which 
forms the basis of such a decree. An exception to this 
principle would be permissible in cases where an , 
action would lie to avoid the contract upon any. 
ground recognised by the Contract Act. |p. 89,col. 2;B.] 

In deciding whether a contract has become void 
on account of impossibility of performance, the Court 
must consider first, what, having regard to all the 
circumstances, was the foundation of the contract ? 
Secondly, was the performance of the contract pre- 
vented? Thirdly, was the event which prevented 
the performance of the contract of such a character 
that it could not reasonably be said to have been in 
the contemplation of the parties at the datesof the 
contract? |p. 100, col. 1; C| 

Kreil v. Henry (1), followed. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
ofthe Court of the Subordinate Judge of 
Kumbakonam, dated the 28th April, 125, 


in O, M. A. No, 9 of 1925, preferred against 


a 


Oa, 

[òi I. O. 1987] 
that of the Court of the District Munsif of 
Kumbakonam, dated the 6th December, 


1924, in I, A. No, 1187 of 1924, in O.S. 
No. 266 of 1924. 


Mr. K. S. Jayarama Iyer, for the Peti- 
tioner, i 

Mr. N. R. Govindachari, for the Respond- 
ents. 


JUDGMENT.—The plaintiff, who is 
now the petitioner, sued three personsin the 
following circumstances. In a previous suit 
a decree had been obtained against the un- 
divided - brother of the 2nd and 3rd 


defendants and in execution of that decree. 


a house supposed to belong to the judg- 
ment-debtor was purchased by the Ist 
defendant. The latter sold the house to 


. the. plaintiff for Rs. 1,500 but the plaintiff 


“ applied 


was obstructed from obtaining possession 
by the 2nd and 3rd defendants claiming 
each 1/3rd share. He, therefore, sued the 
three defendants to obtain delivery of the 
house together with mesne profits and in 
the alternative, if delivery were not decreed, 
to recover the purchase-money from the 1st 
defendant. When the suit came on for 
trial, the 2nd and 8rd defendants were ex 
parte and the plaintiff compromised with 
the ist defendant, with the result that a 
decree was passed against all the defend- 
ants for possession and fora sum of Rs, 405 
as mesne profits, this part of the decree 
being executable first against the 2nd and 
3rd defendants and only on failure to re- 
cover from them against the Ist. defendant. 
The ist defendant was also to pay off the 
amount of a mortgage-decree on the pro- 
perty, and this, it is said, he subsequently 
did. It will be observed that the claim 
for return of the purchase-money was 
given up. After this decree was passed, 
the 2nd defendant, who had been ez parte, 
to the District Munsif to 
aside as regards himself. 
The District Munsif dismissed that 
application, but in appeal it, was 
allowed by the Subordinate Judge. It is 
against this order that the present revi- 
sion petition is preferred. If it is to be 


have it set 


set aside at all, the petitioner asks that it 


should be set aside not only as against 
one, but as against all the defendants. 
There is an affidavit sworn to by the Vakil 
who represented the petitioner that this 
request was made to the Subordinate 
Judge and I think I must accept this as 
true, although there is a counter-affidavit 
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by the defendant to the contrary. The , 
Subordinate Judge having failed to con- 
sider and decide whether or not the re- 
quest is to be granted, I think that, if 
due cause is shown, there will be ground 
for interference in revision. [A] Under the 
proviso tor. 13 of O. 1X, Civil Procedure 
Code, where a decree is of such a nature 
that it cannot be set aside as against the 
applying defendant only, it may be set 
aside as agains: all or any of the defend- 
ants also. It appears to me that the decr2e 
in this case is of this indivisible charac- 
ter, because it is for the possession of a 
house, which itself is indivisible; so that 
if the share of one of the defendants is 
excluded, delivery will, in effect, be im- 
possible. I think, therefore, that the case 
will be a fit one for acting under the 
proviso if the circumstance that as between 
the plaintiff and the lst defendant the 
decree was by compromise is not a bar 
to such a course. [A] There is indeed 
nothing in the Code which requires that a 
compromise decree should receive special 
treatment in this respect; "but [B] it is true 
that on general principles the parties can- 
not ordinarily be allowed to resile from 
the contract which forms the basis of such 
a decree. An exception to this principle 
would, I think, be permissible in cases 
where an action would lie to avoid the 
contract upon any groundrecognised by the 
Contract Act. [B] Under s. 56 of the Act 
a contract to do an act which, after the 
contract is made, becomes impossible, be- 
comes void. It was a part of the contract 
between the plaintiff and the lst defend- 
ant that the former should obtain posses- 
sion of the house, and it was a necessary 
condition of so obtaining possession that 
the decree obtained against the other two 
defendants should remain in force. If the 
decree against either were set aside, the 
circumstances in which the contract was 
made would have ceased to exist. d have 
been referred to an English case Krell v. 
Henry (1) which was a decision arising 
out of some analogous circumstances. The 
plaintiff hired a flat from the defendant 
for the purpose of witnessing the Corona- 
tion procession by King Edward VII, but 
the procession was postponed owing to 
the King’s illness. The contract contained 
no express reference tp the purpose for 
which the flat ‘was taken but it appeared 


(1) (1903) 2 K. B. 740; 72 L. J. K. B. 791.59 L, T, 
328; 19 T., L, R? 711; 53 W. R. 225, 
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from g¢xtrinsic evidence that the object plaintiff re-pays to the Ist’ defendant such: 


*was as stated:—Vaughan Williams, L. J., 
who delivered the leading judgment observ- 
ed: “I think that you first have to ascer- 
tain, not necessarily from the terms of 
the contract, but, if required, from necessary 
inferences, drawn - from surrounding cir- 
cumstances recognised by both contracting 
parties, what is the substance of the con- 
tract, and then to ask the question, whe- 
ther the substantial contract needs for its 
foundation the assumption of the existence 
of a particular: state of things. If it does, 
this will limit the operation of the general 
words, and in such case, if the contract 
becomes impossible of performance ‘by 
reason of the non-existence of the state of. 
things assumed by both contracting par- 
ties as the foundation of the contract, 
there will be no breach ef the contract 
thus limited”, and further. T 

[C] “In each case one must ask oneself, 
first, what, having regard.to all the cir- 
cumstances, was thé foundation of the 
contract? Secondly, was the. performance. 
of the contract eprevented ? Thirdly, was 
the event which prevented the performance 
of the contract of such a character that it 
cannot reasonably be said to have been in 
the contemplation of the parties at the date. 
of the contract?[C]. : 

It appears to me that in the circum- 
stances of the present case these questions: 
may be answered in the affirmative. It- 
was a foundation of the’ contract (under 
which the lst defendant escaped liability. 
for refunding the purchase-money) - that. 
the plaintiff was to get possession of the 
‘house. The execution of this plan would 
“be frustrated if either or both of the other. 
defendants obtained a reversal of the, 
decree. I answer the third point whether 
puch reversal could reasonably have been. 
foreseen, with more hesitation ; but I think 
on the whole that the need of providing 
for the contingency which actually arose 
might quite easily have been overlooked 
in the circumstances. 

[A] f consider accordingly that the plaintiff 
would cease to be bound by the contract 
underlying the decree if that decree is to 
be set aside against either or both of the 
other defendants. The fact that it is a 
compromise decree is, therefore, in my 
wiew, no. bar to the application of the pro- 
viso tor. 13 of O. IX*[A] The case appears 

"to me to be a fit one for the application 
‘of. this proviso and on condition that 
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sum if any that- the latter.has paid in 
O; S. No, 51 of 1924, District Munsif’s Court, 
Valangiman in discharge -of the mortgage. 
referred to in the compromise. I accord- 
ingly allow the petition and set aside the. 
ex parte decree as against all the defend“ 
ants, 

In the circumstances of the case I make’ 
no order as to-costs.. 


V. N. V. Petition allowed.. 


MADRAS HIGH COURT. 
Cuvit Revision Petitions Nos, 839 
AND 915 or 1926. ‘ 
November 12, 1926. 
- Present:—Mr. Justice Sundaram Chetty. 
VADAMALAI TIRUVANATHA SEVOUGA: 
~- PANDIA THEVAR AVERGAL— 
PETITIONER 
versus ` 
C. SRIRAMA DESIKAM IYENGAR 
AND OTHERS—RESPONDENTS. i 
. Madras Local Boards Act (XIV of 1920), ss. 11, 17, 
19, 55 (2)-—Electoral Rules, rr. 5 (a), 11 (¢)—Nomi-. 
nation paper, rejection of —Suit to include name—Decree: 
before date of election—EHlection with name included, 
whether valid—Absence of ten days between date of 
publication of nomination and election, effect of— 
etition to set aside election—Material irregularity— 
Decision of Court, whether judgment in rem—Sitting 
member, whether eligible to stand as candidate for, 
future vacancy. $ 
A candidate , for election to membership of a Taluk, 
Board under the Madras Local Boards Act whose. 
nomination paper was rejected filed a suit against 


the Election President and obtained a decree before’ ` 


the date fixed for election directing the inclusion of 
his name in the schedule of valid nominations, and. 
the election itself was held the next day with his. 
name: . 

Held, that such inclusion related back to-the date. 
on which the nominations were originally published, 
and that consequently there was no infringement of 
r. 5 (a) of the Rules for the conduct of elections under 
the Act which requires an interval of ten clear days 
between the date of publication of the nomination 
and the date of election. |p. 101, col. 2; A] 

Symmers v. Regem (1), relied on. 

Held, further, that the decision of the Sourt as to 
inclusion of the name was not a judgment in rem, so 
as to be binding upon persons not parties to the 
suit. [p. 102, col. 2; B.) ° 

A breach of the Election Rules will not in itself 
justify an Election Court holding that the election is 
invalid and must be set aside, but it must be further 
proved that that breach of the rules has materially 
affected the result of the election, The infringement 
of the thle must be shown to have directly or in- 
directly brought about a resultin the election such 
as the defeat of one candidate or the success of an- 
other, which culd not otherwise have occurred, The . 


4 
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mera non-observance of the rule requiring an inter- 
val of ten days between the date of publication of 
the nominations on the notice-board and the date of 
election, in the absence of proof of its having affected 
the result of the election does not, therefore, invali- 
date it. [p. 102, cols. 1 & 23; C] -> 


Palaniappa Chettiar v. Krishnaswamy Chettiar (2), . 


followed. 

Where an election to the membership of a Taluk 
Board is held in respect of a vacancy which is to arise 
in future, by virtue of ss. 11,17, 19 and 55 of the Madras 
Local Boards Act, the newly elected member takes 

` office only when the vacancy occurs and not on the 
date of the publication in the notice-board before 


such vacancy actually takes place; so that a person ' 


who is a sitting member is not disqualified under s. 
55 (2) from standing ‘as a candidate where his term 
of office as such sitting member will expire before 
the fresh election can take effect. [p. 103, col. 2; D.] 

- Petition, under s.' 115 of Act V of 1908, 

* praying the High Court to revise the order, 
datéd the 8th October, 1926; of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in O. P. No. 2 of 1926 (O. P. No. 1 of 1925 on 
the file-of the Court of the late Additional 

Subordinate Judge, Ramnad at Madura), - 

: Messrs. T. .Rangachariar and A. Swami- 
natha Iyer, for thé Petitioner. 

Messrs. K. V. Krishnaswami Iyer and 
Watrap §. Subramania Iyer, for the Re- 
spondents. : 

' JUDGMENT.-—Civil: Revision Peti- 
tion No. 839 of 1926 has been filed against 
the order of the Subordinate Judge of 
Ramnad in O. P. No. 2-of 1926, setting aside 
the election held on 5th March, 1925, for 
‘filling up two vacancies which were about 
to arise in the membership of the Sivakasi 
Taluq Board, and directing afresh election 
to be held. The present lst respondent 
is°the person who filed O0. P. No, 2 of 
1926 in the lower Court. ‘The present 
petitioner was the Ist respondent in the 
said O.: P. As a result of the election 
held on 5th March, 1925, the present peti- 
tioner and the 5th respondent were de- 
cláred ‘to: have been duly elected. The 
sole, ground on which the learned Sub- 
ordinate Judge has set aside the election 
is the. non-compliance with the provisions 
ofr. 5 @) of the Revised Rules for the 
conduct of Elections of Members of Taluq 
and Union Boards. < 

That rule is worded thus:— i 
“On completion of the scrutiny of nomi- 
nations and after expiry of the period 
within which candidatures may be with- 
drawn under r.6 (1) (a), the President 
shall prepare a list of persons whose 
nominations have not been rejected and 
who have. not withdrawn their Candidatura 
6 


” 2 


in Form No IF- and publish it on-the- 
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notice-board of his office not later thah ten 
days before the date fixed for election.” 
_In this case, the publication of such a 
list appears te have been made on 22nd 
February, 1925, (vide Ex. IV a), and the 
date fixed for election was 5th March, 1925. 
But in that list the name of the, present 
Petitioner was not included as his nomina- 
tion was rejected by the Election Presi- 
dent as invalid, on 9th February, 1925, (Ex. 
O-I). Thereupon, he filed O. S.No. 118 of 
1925 against the Election President in the 
District Munsif's Court, Srivilliputhur, and 
obtained a decree in his favour on 4th 
March, 1925, whereby he was declared to 
be a duly qualified candidate for election, 
the rejection of his nomination was held 
to be improper and illegal, and an injunc- 
tion was also issued to the defendant re- 
straining him from holding the election on 
the appointed date without including the 
plaintiff's name as a duly nominated candi- 
date inthe ballot papers :to be used at 
the sail election, and directing the defend- 
ant to hold the election wigh the plaintif’s 
name asaduly nominated candidate. (See 
para. 30 of the judgment, Ex. I). [A] It is 
contended, on behalf of the petitioner, that 
the lower Court should have held that the 
inclusion of his name as a validly nominat- 
ed candidate by virtue of the said decree 
related back to the date on which the 
nominations were published, viz., 22nd 
February, 1925, and, therefore, it must be 
deemed that there was no infringement of 
the rule which requires an interval of ten 
clear days between the date of publication 
and the dateof election. There is much 
force in this contention. The principle 
is that equity takes it as done, what ought 
to have been done. What the Election 
President should have done, but failed to 
do, was fulfilled by the legal effect of the 
declaration and injunction given under 
the decree of the Court, and as such, it 
should be taken that the name of thb pre- 
sent petitioner was in the list of the nomi- 
nationsoriginally published on 22nd Febru- 
ary. 1925.[A]Reliance was placed on a dictum 
in Symmers v. Regem (1) which seemséo be 
in favour of the contention pressed by Mr. 
Rangachariar. Certain voters were dis- 
franchised, and later on, a mandamus to re- 
store those “voters was issued, A question 
arose as to the Validitys of the votes given 
by them before the order of restoration. 


- (1) (1776) 98°. R. 1203 at p. 1210; 2 Oowp. 490, 


~ 
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“ Lord Mansfield observes as follows on page 
1210*: 


“But upon consideration, I. think, that 
let the restoration come when it will, it 
relates to the original right. It would be 
so in the case of a probable ground of dis- 
franchigement. But, here, there is not a 
probable ground: there is no colour for a 
removal; the act of common Council was a 
mere nullity and the restoration makes 
them in from the beginning. Thus it stands 
as to their being voters de facto.” 

The decree in O. S. No. 119 of 1925 hav- 
ing such a retrospective effect, it should 
be taken that the present petitioner was a 
duly qualified candidate, and his name 
also was in the list published on 22nd Feb- 
ruary, 1925. In this view, there was no 
non-compliance, in the eye of law, with the 
provisions of rule 5 (a) referred to above. 

[C] Assuming that there was non-compli- 
ance with the provisions of that rule, the 
election of the returned candidate would 
not be void, unless itis proved that the 
result of the election has been materially 
affected by noncompliance with the pro- 
visions ofthat rule. This is clear from the 
plain wording of çr. 11, cl. (e) of the 
Rules for the conduct of inquiries and the 
decision of disputes relating to Elections 
held under the Madras Local Boards Act, 
1920. In considering a similar question 
as regards an election to a Municipal 
Council, Wallace and Madhavan Nair, JJ, 
have held, that a breach of the Election 
Rules will not in itself justify an Election 
Court holding that the election is invalid 
and must be set aside, but it must be 
further proved that that breach of therules 
materially affected the result of the election 
[Palaniappa Chettiar v. Krishnaswami 
Chettiar (2)]. In the present case, no such 
proof has been adduced. As observed by 
the Subordinate Judge in his order, no 
evidence was offered on either side, beyond 
the filing of certain documents. Is there 
any evidence to show that by the non- 
observance of the rule requiring an interval 


of ten days between the date of publication: 


of the nominations on the notice-board and 
the tlate of election, so far as the petitioner 
was concersed, the result of the election 
was materially affected? The -infringe- 
ment ofthis rule must be shpwn to have 
directly or indirectly brought about a 

(2) 90 Ind. Oas. 368; 48 M. L. J. 696: A. I R. 1995 
Mad. 877; 22 L. W. 429; (1925) M. W. N. 759 

*Page of (17116) 98 E. R.— [Ed] “e oy ae 
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result in the election such as the defeat of 


-one candidate or the success of another, 


which could not otherwise have occurred. 
EC] That would be one way of proving that 
the result of the election was materially 
affected by the breach of the rule in ques- 
tion. There is only a vague surmise in 
para, 12 of the order of the learned Sub- 
ordinate Judge, that it may be that there 
was no sufficient time for the petitioner 
(the present lst respondent) to meet the 
electors. But it’seems to me that this 
handicap, if any, in the matter of canvass- 
ing for votes, should be complained of by 
the present petitioner, on account of the 
late inclusion of his name in the list of 
valid nominations, but not by the Ist re- 
spondent whose name was included in the 
original list itself. It is, however, urged on 
his behalf that he might have omitted to 
make vigorous efforts in the matter of can- 
vassing, seeing that the lst respondent's 
name was not included in the list, and 
had not the full ten days’ time, after the 
inclusion of that name. In the absence of 
any proof, it is not proper to base any 
conclusion on mere conjectures, which can 
easily be made to serve the purpose of either 
party, I have no hesitation in holding 
that the lst respondent who seeks to set 
aside the election has signally failed to 
prove that the result of the election has 
been matarially affected by reason of the 
non-compliance with the aforesaid rule. 
The only ground on which the Subordinate 
Judge set aside the election as void fails. 
Coming now to the memorandum of 
objections filed in the said O. R. P. No. 839 
of 1926 by the Ist respondent, the main 
point for determination is whether the 
petitioner was a duly qualified candidate 
for the election in question. This ques- 
tion was answered in the affirmative in a 
well-considered judgment of the District 
Munsif inthe said O. S. No. 119 of 1925 
(Ex. 1). [B] But it is contended and, in my 
opinion, rightly, that that decision is not 
binding on the present lst respontient who 
was no party to that suit, and cannot 
operate as res judicata in the present case. 
It is obviously not a judgment in rem. [B] 
Treating this question as one open for 
decision in this case, a consideration of 
some of the sections in the Madras Local 


. Boards Act (XIV of 1920) is necessary. By 


virtue of s. 55, cl. (2), sub-el. (v) of the Act, 
a person shall be disqualified for election 
as a membér.of 4 Local Board if such person 
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is at the date of nomination or electio 
‘member of the Local Board Ga of 
office will not expire before his fresh election 
can take effect. Section 17 provides for 
the ‘holding of elections not only in the 
case of vacancies which have occurred, but 
also in- the case of anticipated vacancies. 
It says that when the office of a member of 
a Local Board becomes vacant, or is about 
to becoms vacant, anew member shall. in 
the absence of any direction .to the contrary 
by a competent authority, be elected in 
the same manner a3 his predecessor was 
elected. Section 11 declares that every 
member of a Local Board shall, save as 
otherwise expressly provided, hold office for 
a term of three years from the date of 
ptiblication of notification under s. 19. This 
section coupled with rule 31 of the Revised 
Rules for the conduct of elections, provides 
for the publication of the name of the 
duly elected candidate on the notice-board 
of the office of the Local Board concerned. 
In this case, it is beyond dispute, that the 
term of office of the present petitioner as 
a member of the Sivakasi Taluq Board 
was to expire on ist April, 1925, (vide the 
notification, dated 10th January, 1922 and 
filed as Ex. IV). The vacancy in that office 
would arise only from Ist April, 1925. But 
under 8. 17 of the Act, an election can be 
held, though the vacancy has not yet arisen 
provided the vacancy is expected to occur 
in the near future. Such an election was 
held in this case on 5th March, 1925, and 
the publication of the present petitioner's 
name as a duly elected member was made 
on the notice-board on 17th March, 1925, 
It is argued by Mr. K. V. Krishnaswami Iyer 
for the lst respondent, that the fresh elec- 
tion of the petitioner should be deemed to 
have taken effect from 17th March, 1925 
as he would be entitled to hold office for 
three, years from the date of publication of 
the notification by virtue of s. 11 of the 
Act. Ifsuch a contention be accepted the. 
result will be so anomalous that it could 
not be taker? to have been ever intended by 
the Legislature, Suppose, in the election 
now in question, another person and not 
the petitioner was elected. The petitioner 
will not vacate his seat, and is entitl- 
ed to hold office till 3lst ‘March, 1925 
but, however, his successor will be entitled 
to hold the same dffice even from 1%th 
March, 1925, if the above contention should 
be accepted. Thus two members ewill be 
occupying ous seat in the TaluqBoard for 
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about half a month, and exercising the 
right of one member. The fallacy of the 
contention consists in ignoring the clause 
“save as otherwis8 expressly provided” in 
s. LL of the Act, and applying that section 
without that restriction or qualification,- 
which has been thoughtfully inserted in the 
section. Sections 11, 17 and 55 should be 
read together for a proper determination 
of the question. Section 17, when it 
authorizes afresh election to be held, in 
the expectation of the office of a member 
falling vacant, on a future date, must be 


. taken to mean that fresh election will take 


effect only from the date of the creation of 
the vacancy. That being so, the rule in 
s. 11 cannot be applied to the present case, 
which comes under the saving clause in 
that rule. Therefore, it should beheld that 
despite the notification under s. 19 publish- 
ed on 17th March, 1925, the newly elected 
member was not entitled to hold the 
office from 17th March, 1925, for there was 
no vacancy in that office on that date, but 
only from Ist April, 1925, whem the vacancy ” 
arose. [D] The fresh election of the present 
petitioner took effect only from lst April, 
1925, by which date the term of his office 
as a member of the Taluq Board had expir- 
ed and, therefore, his nomination for the 
fresh election is not obnoxious to 8. 55, 
el. (2), sub-el. (v) of the Act. [D] In my opin- 
jon, the present petitioner was a duly 
qualified candidate for the election held on 
5th March, 1925. l 

It follows from this finding that there 
were at least three valid nominations re- 
ceived by the Election President on 3rd 
February, 1925, the date fixed for pre- 
senting nomination papers of the candi- 
dates seeking for election, viz., the present 
petitioner, and respondents Nos. 1 and 5. 
The number of expected vacancies in Raja- 
palayam Oircle was only two. As the 
number of validly nominated candidates 
exceeded the number of vacancies, there 
was noscope for declaring allsuch candi- 
dates to-have been duly elected as provid- 
ed for in r. 7 (1), but an election ought to 
have been held. The election held on §eh 


“March, 1925, is, therefore, proper.eand not 


liable to be set aside. 

Civil Revision Petition No. 915 of 
1926 has been filed by Kumaraswami 
Rajah (the 5th respondent. in C. R. P. 
No, 839 of 1926). Now that I have held 
that the election is not liable to be set. 
aside, this revision petition ;has “to ke 


~ 
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allowed. This petitioner has placed his 
case on the short ground that in any 
event, the lower Court should.not have set 
aside his election, in the absence of any 
election petition directéd against him, 
and impeaching the, validity of his 
election. The prayer in O. P. No. 2of 1926 
was for a declaration that the election of 
the respondent No. 1 (who is the peti- 
tioner in O. R.P. No. 839 of 1926) is null 
and void. The Subordinate Judge has, 
however, set aside the election as a whole 
which prejudicially affects this petitioner 
also. In so doing he has wrongly exercised 
his jurisdiction. 
In allowing O. R. P. No. 839 and O. R. 
P. No. 915 of 1926 and dismissing the 
memorandum of objections, the order of 
the lower Oourt is set aside, and O. P. 
No. 2 of 1926 is dismissed, but the order 
as to costs made by that Court'will stand. 
The costs of the petitioner in O. R. P. 
No. 839 of 1926 and in the memorandum of 
objections will be paid by the Ist respond- 
ent. Parties will bear their own costs in 
“CO. R. P. No. 915 of 1926, 
VN. v. 
ALN. A, Order accordingly. 
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CALCUTTA HIGH COURT. 
Crvitn Rutz No. 910 or 1926. 
December 14, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
Sahebzada FARIDUN SEKO— 
PETITIONER 


i VETSUS 
Sahebzadi JEHANARA BEGUM — 
OPPOSITE PARTY. 

Muhammadan Law—Wakf-—-Mutwalli---Liability to 
render accounts—Acting mutwalli appointed during 
minority of real mutwalli, position of—Minor, whe- 
ther can call for accounts on attaining majority. 

A person who is appointed an acting mutwalli by 
a Cort during the minority of one who is entitled to 
the towliat under the foundation deed cannot be 
ordered to render accounts onthe application of the 
minor on his attaining majority where there are no 
allegations of misfeasance or misconduct. His rights 
and obligations are similar to those of a permanent 
mutwalla appointed by the Court, and are not 

analogous te those of a guardian. [p. 108, cols. 1 & 2; 
p. 110, col. 1; A] 

Rule against an order of, the Court of 
the District Judge of the 24-Pargannas, 
dated the 4th August, 1926. 

Babus Hira Lal Chakravarti and Syama 


Das Bhattacharjya, for the Retitioney. 
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Messrs. Sarat Chandra Bose and M. md, i 
Nurul Hug Choudhuri, for the Qpposite ' 


Party. 
JUDGMENT. 

Mukerji, J.—Zahura Begum, one of 
the wives of Tipoo Sultan, by a deed, 
dated 1255 B. S.=(1848) founded a wakf, 
to which the proceedings which form the 
subject-matter of ‘this Rule relate. By this 
deed one Haider Seko was appointed the 
first mutwalli and he was to remain in 
possession of the endowed property naslan 
bad naslan. Haider Seko was succeeded 
in the office of mutwalli by his son 
Mahomed Seko and then by his grand- 
daughter Rowshan Jehan Begum. - In 1909 
one Fakir Mahomed and another person 
instituted asuit (No. 37 of 1909) for re- 
moving Rowshan Jehan Begum frém the 
mutwalliship.. During the pendency of 
this suit, and in January, 1910; Rowshan 
Jehan Begum died leaving an infant 
daughter Jehanara Begum, by her first 
husband and cousin Asab Seko. The said 
Jehanara Begum is the opposite party in 
this Rule. Rowshan Jehan Begum had 
been married a second time, on the death 
of her first husband, to Faridun Seko who 
is the petitioner before us. On the death of 
Rowshan Jehan Begum, Suit No. 37 of 1:09 
was dismissed on the Ist February, 1910, as 
being no longer maintainable, Several pro- 
ceedings then arose in connection with this 
wakf of which mention need be made here of 
the following: One Mirza Mahomed Ali Noki 
applied to be appointed mutwalli alleging 
that Jehanara Begum was a minor and so. 
ineligibleto be appointed. To this objec- 
tions were put forwared by one Abbas Ali 
and one Ahmed Séko respectively, each of 
them also claiming to be appointed 
mutwalli in his own right. The opposite 
party Jehanara Begum represented by her 
step father Faridun Seko, the petitioner, 
also objected to the appointment of Mirza 


. Mahomed Ali Noki and put forward her own 


right to the mutwalliship. Aga Abbas 
Aliand Faridun Seko also filed independ- 
ent applications under Act VIII of 1850 
to be appointed guardian of the person and 
property of the minor Jehanara Begum. 


.On the 10th August, 1910, the District Judge 


of 24-Pargannas made an order by which 
it was directed that in the event of the 
appointment of Jehanara Begum as mut- 


- walli, Faridun Seko would be appointed 


guardian of the person and property: of 
the mindr on his furnishing substantial 
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security. Subsequently all the aforesaid 
proceedings came up for final decisions 
before Mr. Richardson, as he then was, the 
District Judge} of 24-Pargannas, On the 
2lst December, 1910, by an order which is 
remarkable for the anxious and punctilous 
care with which the interests of the endow- 
ment as also of the minor were meant to be 
safe-guarded—a characteristic of all orders 
in similar matters which used to be passed 
by that learned Judge—the learned Judge 
disposed of all the said proceedings. He 
held that the applications of Mirza 
Mahomed Noki, Aga Abbas Ali and Ahmed 
Seko to be appointed mutwalli, in so far 
as they purported to claim the office of 


mutwalli in supercession of Jehanara Begum, ` 


all failed and were to be dismissed. He held 
that-4s he was not going to appoint Jehan- 
ara Begum as mutwalli at the moment, 
the condition mentioned in his predecessor's 
order dated the 10th August, 1910, under 
which Faridun Seko was to be appointed 
“guardian of Jahanara Begum on his 
furnishing sufficient security was not ful- 
filled and that order became inoperative. 
He then proceeded to say this—‘But inas- 
much as I expressly recognise and declare 
the right of Jehanara Begum to succead 
to.the office when she attains her majority, 
the position is very much the position 
which my predecessor contemplated and 
Tan not prepared definitely toselect any 
person other than Faridun Seko to dis- 
charge the duties of the offices during the 
period of minority. In other words, I think 
thatit would be a hardship possibly con- 
trary to the spirit of the foundation deed 
not to give him an opportunity to show 
his fitness to discharge those duties. But 
Ido not select him finally.” Four condi- 
tions were laid down for the aforesaid 
appointment of Faridun Seko: (1) That he 
should within a month file a complete and 
detailed list of all the wakf properties 
stating all charges, incumbrances and 
liens thereon; (2) thathe should within the 
said time fle a scheme of management for 
the approval of the Court showing the 
income of the property and how it was 
“to be expended; (3) that the list of pro- 
perties ‘and scheme of management should 
be assented -to by Mirza Mahomed Ali 
Noki and Aga Abbas Ali; and (4) that be 
should give such security ashe would be 
directed to do. He expressly stated in the 
said order thus:-—“Lastly as to the appoint- 
pg a guardian for Jebanara Begum, asg 
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understand the matter, if some orfe is 
appointed to discharge the duties of 


mutwalli during her minority, it will not be 
necessary to appoint a guardian of her 
property. IfAga Abbas Ali is willing to 
act as guardian of her person andto give 
such security as I consider necessary to 
ensure her welfare, I propose. to appoint 
him in that capacity.” On the 27th March, 
1911 the petitioner furnished the requisite 
security for Rs. 4,000 to the exact terms of 
which reference will be made hereafter, 
This arrangement appears to have been 
affirmed by this Court on the 30th Novem- 


` ber, 1911, on an appeal which was preferred 


from the aforesaid order. Thereafter in 1912 
asuit, being Suit No. 31 of 1912, was insti- 
tuted under the provisions of s. 92 of the 
Civil Procedure Code by the aforesaid Fakir 
Mahomed and Mirza Mahomed Ali Noki 
praying for a declaration that Jehanara 
Begum was not entitled to be mutwalli, for 
the removal of the petitioner Faridun 
Seko from the post of mutwalli that he 
was then occupying and for other reliefs, 
A Receiver was appointed in respect of the 
wakf properties during the pendency of 
the said suit. Thissuit was dismissed by 
the trial Court, on the 23rd March, 1916, Mr. 
Cuming, the then District Judge, who tried 
the same having delivered a scathing judg- 
ment disapproving of the conduct of the 
plaintiffs therein and strongly condemning 
the motive which actuated the institution 
thereof. An appeal was taken from this 
decision to the High Court, and eventually 
on a compromise being arrived at the suit 
was withdrawn. The Receiver, who, as I 
have already mentioned, was appointed 
in the suit, was discharged on the llth 
February, 1919. It should be mentioned 
here that while the Receiver wasin charge 
of -the wakf properties, the petitioner 
Faridun Seko continued to act as mutwalli 
as before. 

. The proceedings with which we are con- 
cerned in the present Rule originated with 
an application filed by the opposite party 
Jehanara Begum inthe Court of the Dis- 
trict Judge of 24-Pargannas on the 30th 
June, 1¥26. The opposite party stated in 
that application that she had attained 
majority and that after attaining majority 
she had asswmed the office of mutwalli 
and was acting as such,and that she had 
demanded accounts and papers, ete., that 
were with the petitioner in order’ to be 
acquainted with the state ofaffairg of the 
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wakf but had not been able to obtain 
them. She stated further that she had 
asked the petitioner to render accounts but 
that the petitioner had put her off again 
and again. She prayed in this application 
for the following reliefs:—“(b) That the 
late acfing mutwalli be directed to render 
accounts about the period ofhis manage- 
ment and to make over the accounts, title- 
deeds, documents and all other papers 
relating to the wakf estate with the cash 
in hand to your petitioner. (c) To pass 
order for delivery to your petitioner of 
the accounts and papers relatingto the 
wakf estate during the period the Receiver 
was in possession as well as the papers 
and accounts submitted by the opposite 
party (meaning the petitioner in this Rule) 
forthe amounts drawn by him from the 
Receiver and also the aceounts and papers 
submitted by him to the Court in con- 
nexion with the wakf estate. (d) That 
if necessary to assign the aforesaid security 
bond in favour ofyour petitioner”. Prayers 


(a) and (e) need not be set out. It was not: 


mentioned in this application when accord- 
ing to the applicant she had attained 
majority but from an affidavit which has 
been filed in this Court it appears that her 
contention is that she did so in 1924, 
This application was opposed by the 
petitioner Faridun Seko who took various 
pleas, amongst which may be mentioned 
the objection that he is not liable to render 
any accounts, that Jehanara Begum attain- 
ed majority in 14918 or 1919 and her right 
to the office of mutwallt was barred, that 
in point of fact she had not assumed the 
office and that under the towliatnama of 
Zahura Begum the petitioner Faridun Seko 
is entitled tothe office of mutwallt. The Dis- 
trict Judge of 24-Pargannas has dealt with 
these proceedings by an order dated the 4th 
August, 1926, Tais order calls upon the peti- 
tioner to render accounts forthe period com- 
mencing from the llth February, 1919, the 
date on which the Receiver was discharged 
and ending with the lst January, 1924, 
which was the date up to which the accounts 
were pressed for on behalf of the applicant 
Jehanara Begum. The reason upon which 
this order is founded is contained in the 
following passage of the judgment of the 
learned -Judge:—"It cannot be disputed 
that the acting mutwalli .Sahebzada Fari- 
dun Seko was appointed to act as mutwalli 
mader the orders of this Court dated the 
27th March, 1911, In appointing the op- 
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posite party (meaning the petitioner in 
this Rule) the District Judge was presum- 
ably acting in his capacity as Kazt and- 
it seems to me that, on the analogy of the 
Guardians and Wards Act, the District 
Judge, acting as the Kazi, would have the 
same powers of control over an acting 
mutwalli appointed’ by him as the Court 
has over the guardian ofa person appoint- 
ed under the Guardians and Wards Act 
of 1890 and, therefore, has jurisdiction to 
call upon an acting mutwalli to render 
accounts. It is admitted that the opposite 
party (meaning the petitioner in this Rule) 
is still in possession of the wakf property. 
and although he was appointed to act as 
mutwalli during the term of the petitioner's 
(meaning of Jehanara Begum) minority, ite 
does not appear that he has ever been 
discharged. He is, therefore, liable to ren- 
der accounts to the petitioner (meaning 
Jehanara Begum).” It is the validity of 
this order which is questioned before us 
on behalf of the petitioner Faridun Seko 
in this Rule, 

The first contention that has been urged 
on behalf of the petitioner is to the effect 
that Jehanara Begum had no locus standi 
to make the application that she did. In 
support of this contention reliance has 
been placed upon the terms of the order 
passed by Mr. Richardson on the 2lst 
November, 1910, and -especially to the 
following passage in that order: “I am 
not prepared definitely to select any per- 
son other than Faridun Seko to discharge 
the duties of the office during the period 
of minority. In other words, I think that 
it would be a hardship possibly contrary 
to the spirit of the foundation deed not to 
give him an opportunity to show his fitness 
to discharge those duties. But 1 do not 
select him finally.” The opposite party, on 
the other hand, relies upon the passage 
in the order which runs in these words: 


“T expressly recognise and declare the, 


tight of Jehanara Begum to sueceed to 
the office when she attains bheremajority.” 
Thé petitioner has also pointed out that 
Mr. Cuming, in his judgment, in Suit No. 31 
of 1912, dated the 4th March, 1916, inter- 
preted the aforesaid order of Mr. Richard- - 
son as indicating that “Mr. Richardson 
did net appoint her mutwalli. He merely 
recognised her right to be mutwalli when 
she came ofage.” I find, however, that in 
the order which is complained of in the 
present Rule, there is a clear statement 
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that it was admitted before the learned 
Judge that Jehanara Begum is, as a 
matter of fact,the legal mutwalli in respect 
of the wakf property, and the contention 
that was urged before him—‘faintly’ as the 
learned Judge has put it—was that she 
had lost her right to the mutwalliship by 
having acquiesced in the appointment and 
continuance of Faridun Seko as mutwalli. 
Ia view of this attitude taken up by the 
petitioner before the learned Judge I do 
not feel disposed to allow the petitioner 
to urge this contention at this stage, but 
I must not be understood as expressing 
any opinion one way or the other as to the 
morita of this contention. Iam of opinion 
that the question is of very little import- 
ance now, because after all itis the liabil- 
ity or otherwise of the petitioner to render 
accounts tothe Court with. whish we are 
concerned, and it does not really matter 
whether that liability has been declared 
at the instance of a person who has or 
has not a locus standi to move the Court 
for that purpose. 


The second ground upon which this Rule 
has been pressed relates to the legality of 
the order itself, it being urged that the 
Court has no jurisdiction to call upon the 
petitioner to render accounts, Itis clear 
to my mind that the liability of the peti- 
tioner to render accounts on being called 
upon by the Court to do so must flowfrom 
some statutory or from some contractual 
obligation. Itis necessary then to examine 
the position from both the aforesaid points 
of view. 


_ The petitioner was appointed to act as 
mutwallt during the minority of Jehanara 
Bagum. Now, what is the precise position 
of a mutwalli appointed under such cir- 
cumstances under the Muhammadan Law? 
In Ameer Ali’s Muhammadan Law, 4th Edi- 
tion, pages 446-447, the matter is dealt with 
in this way:— 

. “So also in Fatawa-l-Ankariwa, Vol. II, 
page 217— œ 


Q.—If the wakif has made a wakf with 
the congition’that its governanceshall belong 
to his children, and among his children 
are both major and minor, to whom is the 
towliat to be given? 


_ A —The Kazi shall appoint somebody.in 

place of the Saghir (the infant) and if he 
likes he may appoint the adult children 
as the kaimmukam (deputy) of the mifiors,” 
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And quoting Surrat-ul-Fatawa— s 
“If the towliat has been entrusted by 

the wakif to a boy his towliat will remain 

in abeyance or ineffective until he attains 
majority when the trust will be made over 
to him.” 

3: And quoting Fatawa-l-Ankariwa, Vol.I I, 

page 217 from the Asaaf— 

“If the wakif appoints as mutwalli a per- 
son who is absent the Kazi has the power 
of nominating in his place another for the 
time being, and when the mutwalli appoint- 
ed by the wakif arrives the trust will revert 
to him.” 

From these passages it seems to follow 
that the petitioner when he was appointed 
mutwalli or acting mutwalli was put very 
much in the position of a trustee toad- 
minister the trust during the minority of 
Jehanara Begum anti until she or some- 
body else came to assume the office of 
mutwalliship. Of course there is little 
analogy between the position of a trustee 
as understood in the English sense of the 
term and that of a mutwalli in whom no 
property is vested, but as pointed out by 
the Judicial Oommittee in the case of Vidya 
Varutht Thirtha Swamigal v. Balusami 
Ayyar (1) in view of the obligations and 
duties resting on him he is answerable as 
a trustee in the general sense for mal- 
administration. Under the English Law a 
Court of Equity interferes in the manage- 
ment and administration ofa trust where 
there is no trustee to carry it on or where 
the trustee wrongfully declines to act or is 
acting improperly or where difficulties 
have arisen which cannot be removed 
without its assistance or where the decision 
of the Courton a doubtful question con- 
nected with the trust or the proper ad- 
ministration thereof is sought by the 
trustee or by the cestui que trust, and the 
Court orders the trust funds tobe paid 
into Court where it is necessary or expedi- 
ent for the preservation of the trust estate 
or the due performance of the trust. 
Where one of the original trustees is an 
infant and inconvenience to the trust estate 
is caused thereby, the Court may appoint ae 
new trustee in his place, and a new,trustee 
may also be appointed by the Court where 
the trust property is vested in or stands in 


(1) 65 Ind. Cas. 161; 26 O. W. N.537; (1921) M. W. 
N. 449; 41 M. L. J. 346; 44M. 831: SU. P. L. R (PC) 
62; 15 L. W. 78; 30M. L. T. 66; 3 P. LT 245481 
A. 302; 24 Bom. L. R, 629; 20 A, L. J, 497; A LR 
1922 P. C. 123 (P. 0}? rT. 
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the name of a lunatic or a person of un- 
sound mind or in the place of atrustee who 
is physically incapable or is a lunatic or of 
unsound mind. Suchappointments, under 
whatever name they are made, either new 
trustees, judicial trustees, etc., are made 
under the general power or special au- 
thority given by the Statute. The inter- 
vention of the Court in such and similar 
matters is obtained by an action orin a 
suitable case by au originating summons. 
In proceedings against trustees for wilful. 
default accounts may be directed on proof 
of a single instance of wilful default, but 
accounts on the footing of wilfuldefault can- 
not be obtained on an originating summons. 
The technicalities of law and proceduré 
under the English Law relating to trusts 
and trustees, no doubt, cannot be said to 
apply in their entirefy to this country, but 
there is a good deal in common between 
the appointment of an acting mutwalli 
during the minority of one who is entitled 
to the towliat under the foundation deed 
but happeng to be minor at the time and 
the appointment under the English Statute 
of a new trustee in the place of an infant 
trustee appointed bya Will. In England 
the order for the appointment of a new- 


trustee is made without prejudice to an‘ 


application by an infant on his coming of 
age to be restored to the trust. In re 
Shelmerdine (2), In re Brunt (3) and In re 
Tallatire (4)]. The Muhammadan Law pro- 
vides that in such cases the Kazi should 
appoint somebody who should get the 
office on attaining majority. This power 
of the Kazi has been: judicially recognised 
in the case of Piran v. Abdool Karim (5). 
MuhammadanJ urists maintain thatthe Court 
has general power of supervision over a 
wakf. In the exercise of such general 
powers of supervision the Court fixes the 
remuneration of a mutwalli, removes an 
incompetent or dishonest mutwalli despite 
anything to the contrary laid down by 
the wakif passes orders authorising dealings 
with wakf property if beneficial for the 
wakf. [A] In the exercise of such general 
porers of superintendence, and for the 
purpose of removing the mutwalli or taking 
action against him, the Court may, perhaps 
on a proper case being made out, call for 
his accounts, but we have mot been referred 


(2) (1864) 33 L. J Ch. 474; 11 L. T. 186. 
(3) (1883) W. N. 220. 

(4).(1885) W N. 191. i ‘ 
(5) 49 O. 203; 9 Ind. Deg. (x, 8.)"981, 
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to any provision of the law, nor havel 
been ables to discover any, under which 
the Court has the power to order a mutwalli 
to render accounts on the application of 
the minor on his attaining majority where- 
by he seeks to use the machinery of the 
Court for that end. It does not seem to 
me that the rights and obligations of 
an acting mutwalli appointed under cir- 
cumstances such as are disclosed in the 
present case are intany way different from 


those of a permanent mutwalli appointed 


through the intervention of the Court, and 
in my view the only difference lies in the 
periods from which they are respectively 
appointed. fA] There isa case inthe books 
in which a mutwalli was directed to | file 
in Court every six months a true and com- 
plete account of his income, expenditure 
and dealings with the property belonging 
to the endowment [Syed Imdad Hossetn v. 
Mahomed Ali Khan (6)]. The order in that 
case, however, was made by this Court on 
an appeal from a decision in a suit in 
which the mutwalli has been proved to 
have been guilty’ of waste, and the order 
was made as it was considered more con- 
venient to be carried out than the order 
of inspection that had been originally made 
therein. In my opinion it would be quite 
wrong to import into the case the con- 
siderations which arise as between a minor 
anda guardian appointed in respect of 
his properties under the Guardians and 
Wards Act, VIII of 1890. The property 
does not vest in the mutwalli, the owner- 
ship in the case of a wakf is extinguished 
altogether or is vested in the Almighty 
and the mutwalli is,as the name implies, 
amere manager on His behalf. Besides, 
to impose a liability on the analogy of the 
provisions of the Guardians and Wards Act, 
VIII of 1890, in the absence of any pro- 
visionin Muhammadan Law or in any enact- 
ment, is, in my opinion, not permissible. 
It should be remembered that-Mr. Richard- 
son expressly declined to appoint the peti- 
tioner as guardian of Jehanara Begum. 

Turning now to the question of con- 
tractual obligation, we have to scrutinise 
the terms of the bond which was furnished 
by the petitioner and his surety. 


The bond runs in these words:— 
In the Court of the District Judge of 24- 
Pargannas, Misc. J. Case No, 18 of 1910 
(wakf), . 
(6) 23 W. R. 150, 


t 
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Know all mėn by these presents that: 
we, Faridun Seko, son of late Sahebzada 
Mahomed*Safdur Seko of Tollygunge, 
Thana Tollygunge Suddeér, principal and 
Rup Chand Ghose; son:of late Becha- 
ram Ghose, by caste’ Gepe, by profes- 
sion land-holder and, contractor of 12 
and 13, Joynuddi. Mistri’s Lane, Chetla, 
Thana Alipore, surety are held and firmly. 
bound on to the District Judge of 24- 
Pargannas and his suecessor-in-office for 
the time being in penal sum of Rs. 4,000 


(four thousand only) to be paid to the said. 


District Judge of 24-Pargannas or his 
successor-in-office, for which payment we 
bind ourselves, our heirs, executors and 
administrators only and every one of them 
jointly by these presents. : 
A (Sd.) Mp. FARIDUN SEKO 
l Principal. 
_(Sd.) -Rue CHAND Guoszg, ` 
í Surety. ` 


Whereas the said District Judge of 24- 


Pargannas has directedin the above case: 


by an order, dated :the 27th March, 1911 
the said principal to furnish’a security in 
sum of Rs. 4,000 (fourthousand) only for due 


discharge of duties as mutwalli of the wakf- 


estate endowed by .the late Sahebzada 
Zurra alias Zohra Begum widow of Tipoo 
Sultan and whereas the said Faridun 
Seko in- consideration of such appoint- 


ment has engaged for due collection, get- 


ting in and management of the said wakf. 
estate. Now the condition of the above 
written obligation is such that if the said 
Faridun Seko shall duly, collect, get in 
and manage.the said wakf estate, “and 
shall do all things necessary and required 
by law in order to the due collection, get- 


ting in and managing the said wakf estate, 
the above written obligation shall be void. - 
and of no effect; or.else shall remain: in full : 


force and effect till his mutwalliship, 
dated the 29th March, 1911. 
-  (S$d,) Faripun SEKO, 
Principal. 
(Sd) Rup Cuanp GHOSE, 
Surety. 


“The bond, it will be seen, closely follows 
that prescribed under s. 34 of the Guardians 
and WardsAct, VIII of 1890, butthe stipuda- 
tion that if the person appointed “do and 
shall justly and truly account whenever 
called upon,to do so, for what he may 
receive in respect of the property and do 
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and carefully observe, perform and keep all, 
orders and directions of the said Court of. 
the District Judge touching or concerning 
the estates and effects of the said minor and 
his property and tofiching and concerning 
all such monies and estates as he shall re- 
ceive as such guardian as aforesaid and jn 
all things conduct himself properly, then 
the above written bond or obligation shall 


“be void and of no effect, otherwise the same 


shall remain in full force and virtue” is 


.absent in it.. Instead of this stipulation, 


the liability is confined only to “due collec- 
tion, getting in and management of the 
warf”,and an obligation to render accounts 
to the Court and a reservation of the power 
in the Court to call for accounts cannot, in 
my opinion, be inferred from the terms.. 
The omission and modification to which I 


` have referred, in my opinion, seems to be 


deliberate, To add to it thereis the signifi- 
cant fact that during the long years that 
have elapsed the petitioner was never 
asked by the Court to submit his accounts 
nor did he, asa matter of fact, submit any. 
He from time to time made applitations for 
obtaining the sanction of the Court to 
validate alienations or transfers and in 
support of such application, only showed 
the then existing state of the finances in 
the shape oe ents wil, however, can 
in no sense be regarded ag issi 
accounts to the Canet, canes 
` Iam accordingly of opinion that what- 
ever other remedies the opposite party may 
have against the petitioner, the proceedings 
to which she has resorted in the present 
case are wholly inappropriate and the learn- 
ed Judge's order was without jurisdiction 
and that order must be discharged. f 
The Rule is accordingly made absolute 


' 


“with costs three gold mohurs. 


Graham, J:—I concur, tho 
without some degree of hosters. The 
main question Involved in the case is whe- 
ther the acting mutwalli, the petitioner 
before us, is liable to render accounts to 
the District Judge by whom he was ap- 
pointed in that capacity, and whether the 
learned District Judge had jurisdiction to 
make the order demanding accounts, j 

Theres cannot be any doubt, nor “has it 
been disputed, that the District J udge had 
by virtue of his powers as Kazi jurisdiction 
to make the appointment. The facts are 
that the petitioner was appointed actin 
mutwallt so far back as the 27th March 
1911. He acquiesced in the appointment, 
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. has been managing the wakf properties 
ever since, and from time to time submit- 
ted some sort of accounts to the Court on 
occasions when he sought permission to 
effect transfers or leases of the properties. 
In these circumstances it might be thought 
that the Court, which had the power to 
make the appointment, would have power 
to make orders incidental thereto and aris- 
ing therefrom, e.g., to call for the submis- 
sion of accounts. : 

It is noteworthy, however, that in this 
particular instance no stipulation was 
made by the Court for the rendering of 
accounts, the security bond is silent on the 
point, nor have accounts ever been called 
for, and it seems probable that the omis- 
sion to make any such order was not due 
to inadvertence on the part of the learned 
District Judge, but taa correct appreciation 
of his powers, [A] As my learned brother 
has pointed out, we have not been referred 
to any authority in support of the propo- 
sition that the Court can in a case like this 
demand the submission of accounts, Such 
accounts ceuld not be demanded from a 
mutwallt appointed by the Court, and the 
position of the Court can hardly be stronger 
in the caseofan acting mutwalli than in 
the case of a mutwalli. Ifthere had been 
allegations of malfeasance, the position 
would, no doubt, have been different. But 
that is not the case here. [A] 

On the whole, therefore, I agree with my 
learned brother that the Rule must be 
made absolute. 


JAN. A. Rule made absolute. 





MADRAS HIGH COURT. 
Civin Revision Permon No, 784 or 1925, 
November 18, 1926, 
Present:—Mr. Justice Wallace. 
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JAWANTHARAJ SOWCAR— 

RESPONDENT. 

2 Hreeution of decree—Decree directing defendant to 

pay from estate of deceased person—Real heir ex- 

onerated—Execution, whether can be taken out against 

estate in possession of real heir. 

In a suit for recovery of inongy due by a deceased 
person, the person in actual possession of the de- 
ceased’s estate anda claimant to the estate were both 
added as parties, but the latter was exonerated and 
a decree was passed against the former to pay the 
pmount from the estate of the deceased. The claim- 
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ant subsequently sued for and obtained possession 
of the estate. Onan application by the decree-holder 
to proceed against the estate in the hands of the said 
claimant: 5 

Held, that inasmuch as the real heir who was a 
party was exonerated and under the decree he was 
not a judgment-debtor, the decree-holder was not 
entitled to proceed against the property in his 
hands. [p. lll.col. 1; A.) 


Kalliappan Servai Karan v. Varadarajulu (1), re~ 


lied on. 

Ramasawmi Chettiar v. Oppilamani Chetti (2), Gna- 
nambal Ammal v. Veerasami Chetty (3), Bachu Soo- 
rayya v. Toomuloort Chinna Anjaneyal (4), Angadi 
Nallappa v. Meelana Gouda Kare Goud (5) and Kadir 
Mojideen Marakkayar v. Muthukrishna Ayyer (6), 
distinguished. 

Petition, under s. 115 of Act V of 1908 
ands. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Court, Chingleput, in A, 
S. No. 78 of 1924, preferred against ‘that 
of the Court of the District’ Munsif, 
Poonamallee, in I. A. No. 912 of 1923, in 
E. P. No. 1168 of 1923, in 8. 0. S. No. 743 
of 1920. 

Mr. T. R. Arunachala Iyer, for the Peti- 
tioner. 

Mr. W. V. Rangaswami Iyengar, for the 
Respondent. ; 

JUDGMENT.—This petition isagainst 
the decision of the District Judge of Chingle- 
put ina matter of execution. The counter- 
petitioner is the transferee-decree-holder. 
in S No. 743 of 1920 on the file 
of the District Munsif of Poonamallee. 
In that suit which was ona promissory 
note the plaintiff obtained a decree that 
the lst defendant in that suit do pay him 
the sum sued for from the estate of the 
late husband of the promisor, The pre- 
sent petitioner was the 3rd defendant in 


that suit and was impleaded as one ofthe 


heirs of the legal estate of the husband 
of the promisor. Plaintiff exonerated him 


in that suit and the suit was dismissed’. 


against’ him. The petitioner sued later on 
for possession of that estate and obtained 
a decree on lst December, 1923, for delivery 
of the estate. In the meantime the plaint- 
ifin the Small Oause suit fransferred his 
decree to the present counter-petitioner 
who on 29th November, 1923, that is, two 
days before the delivery to the petitioner, 
attached part of the estate in execution, 
The petitioner then objected that as the 
estate was now in his hands it was not 
liable under the Small Cause decree. Both 
the lower Courts have held that if he wanted 
to free the estate from the burden of the 
Smalle Cause decree he ought to have agi- 
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tated the matter in the Small Cause suit herefore, the execution couldbe only against 


To this it is objected now that as the 
plaintiff in the Small Cause suit chose to 
-exonerate the petitioner in that suit, it was 
not possible for him to have agitated the 
matter there. 

The form of the Small Cause decree is 
not happy and may not have expressed 
what the real intention of the Judge was. 
[A] But, as it stands, it does not direct that 
“the estate of the deceased now in the hands 
of the lst defendant do pay the decree 
amount” but that the lst defendant do 
pay the decree amount from the estate of 
the deceased.” -To my mind the judgment- 
debtor of that decree is clearly not the 
estate, but the Ist defendant, whose 
liability again is limited to liability to 
meet. the decree amount from the estate 
of the deceased, and the present petitioner 
is not the legal representative of the lst 

` defendant but the legal owner of the estate 
in his capacity as heir of the original owner. 
It appears tome then that the lst defend- 
ant is the only person against whom exe- 
cution of that decree could be taken and 
that itis executable only against her or 
her legal representative. The case reported 
as Kalliappan Servat Karan v. Varada- 


rajulu (1) is in point. But the present case ` 


is really a stronger case than that because, 
not onlyis the present decree not against 
the estate of the deceased, but the plaint- 
iff had after adding the 3rd defendant- 
petitioner as a possible heir deliberately 
` exonerated him and chose to be content 
with adecree against Ist defendant, exe- 
cutable against her only if and while 
she was in possession of the estate of the 
deceased. [A] It was open to that plaintiff 
to have got a decree against the estate in 
the hands of the legal heir, but he did not 
choose to do so. 
The learned District Judge has relied on 
acase reported in Ramasami Chettiar v. 
Oppilamani Chetti (2) which is hardly in 
point. In that case the: question was of 
selecting a legal representative not for 
‘the purpose of representing the estate in 
the decree but for the purpose of represent- 
-ing*itin execution. In that case the decree 
was clearly enough against the particular 
individual and, therefore, against hisestate, 
into whosoever hands it might fal}, and, 


` (1) 3 Ind. Cas. 737; 33 M. 75; 6 M. L, T. 199; 19 
L 351 


M L. J. 651. 
(2) 4 Ind. Cas, 1059; 33 M."6; 6 M. L. 'T. 269; 19 
M L. J. 671. . 


the estate. 

In the case reported in Gnanambal Am- 
mal v. Veerasami Chetty (3) and Bachu 
Soorayya v. Toéminloort Chinna Anjaneyal 
(4) the estate though in the hands of the 
wrong legal representative, had been sold 
in execution and, therefore, the sale was 
held to bind tbe real heirs. In Angadi 
Nallappa v, Neelana Gouda Kare Goud (5), 
the decision in Kallappan Serrvai Karan v 
Varadarajulu (1) is doubted, but even if 
that Bench decision goes too far as sug- 
gested the present case is distinguishable 
from Angadi Nallappa v. Neelana Gouda 
Kare Goud (5) in that here the plaint- 
iff added the real heir as a party to his 
suit and then exonerated him. The case in 
Kadir Mojideen Marakkayar v. Muthu- 
krishna Ayyar(6)s also relied on by respond- 
ent was a case of a mortgage-decree, which 
obviously is executable against the pro- 
perty mortgaged, into whosoever hands 
it fell. | 

The counter-petitioner relies on the fact 
that at the time of his dttachment the 
estate was still in the hands of the Ist 
defendant. But the attachment creates no 
charge over the property for the decree- 
debt and will not prevail against a deli- 
very to the petitioner in execution of his 
decree. AsI read the decree, it is only 
the lst defendant’s property which could 
be attached whether that property was 
originally her own or had come to her from 
the husband of the promisor. The attach- 
ment does not avail against property which 
is not hers and is now declared to be 
not her property but the petitioner's pro- 
perty and, therefore, not liable for the 
decree. 

Apart then from the question whether 
or not the decree against the Ist defendant 
was vitiated by fraud, into which it is not 
necessary to go,it does not appear to me 
that it is open to the present decree-holder 
to take out execution against Property in 
the possession of the petitioner as he is 
not the representative of the judgment- 
debtor under the decree. I think the lower 
Courts have seriously erred in the matter 
I must reverse the orders of ‘the lower 
Courts and direct that the attachment, as 


(3) 31 Ind. Cas. 920; 29 M. L. J. 6¢8, 
(9) 52 Ind, Cas. 509; "36 M, I. j. 106. 
(5) 93 Ind. Cas. 625; 50 M. L. J. 442; (1 
N. 174; A. L R.1926 Mad. 487. (1926), AE. Ww, 
(8) 26 M, 230; «12 M, L. J. 368, 
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it is contrary to law, be released. The 
present petitioner will get his costs through- 
out in all Courts. 


V.N. V. -Order set aside. 


CALCUTTA HIGH COURT. 
CIL Rute No. 1120 (M) or 1926. 
December 14, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
‘Babu DWIJENDRA KRISHNA DUTTA— 
PETITIONER i 


versus > 
SURENDRA NATH NAG CHOUDHURY 
AND OTHERS—OPpOSITE PARTIES. 

Contempt of Court—Obstruction to Receiver, whether 
contempt—Power of High Court to punish for con- 
tempt—Contempt by disobedience of order of Court— 
Service of order, necessity of. ° 

Offering obstruction to a Receiver appointed by a 
Court and preventing the payment of rents to him 
amount to an interference with the Court's possession 
and the persons who are concerned therein are guilty of 
contempt of Court. The power of the High Court to 
punish those who are guilty of such contempt is 
unquestionable. [p. 115, col. 2; A.) 

Wilful disobedience to a judgment or order re- 
quiring a person to do any act other than the payment 
of money or abstaining from doing anything is acon- 
tempt of Court punishable by attachment and com- 
mittal, but in order to found an application for 
attachment or committal for disobedience of an order, 
service of the order alleged to have been disobeyed 
B to be proved as a sine qua non. [p. 117, cols. 1 & 2; 


Rule against an order of the Sub-Judge, 
Third Court, 24-Parganas (Alipore). 

Babus Hemendra Chandra Sen and 
Satindra Nath Mukherji, for the Peti- 
tioner. a 

Mr. Bankim Chandra Mukherjee (with him 
Babus Rupendra Kumar Mitter and Naba- 
dwip Chandra Shaha), for the Opposite 
Parties. ` 

JUDGMENT.—A sale which took 
place in execution of a mortgage-decree 
in respect of the properties mortgaged 
having been set aside under O. XXI, r. 90, 
Civil Procedure Code, by the Subordinate 
Judge, Third Oourt, 24-Parganas, the dec- 
ree-holders have preferred an appeal to this 
Sourt being Appeal from Original Order 
No, °200 of 1926, andthe said appeal is 
yet pending. After preferring the appeal 
the decree-holders applied for the appoint- 
ment of a Receiver in respec} of the mort- 
gaged properties. , By orders passed on the 
i7th and 19th August, 1926, this Court 
appointed a Receiver to continue in office 
title the disposal of the appea}, As the re- 
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sult of further orders to which itis not 
necessary torefer Mr. Dwijendra Krishna 
Dutt, a Vakil of this Court, was finally ap- 
pointed as such Receiver with all the powers 
provided for in O. XL, r.1,cl. (d) of the 
Civil Procedure Code, and a writ of ap- 
pointment was issued in his favouron or 
about the 28th September, 1926, The writ 
directed “tbat the said Receiver do at 
once take possession of the mortgaged pro- 
perties for discharging his duties as ‘such 
Receiver.” 

The properties, we are told, are com- 
prised within three Touzis, being Touzis Nos, 
614, 633 and 1825, thefirst two being govern- 
ed hy a cutchery at a place called 
Sobaria -and the last one, a cutchery at a 
place named Chaita., The principal amount 
secured by the mortgage whichis dated 
somewhere about 1915, was Rs. 1,95,000, 
the amount of the mortgage-decree is 
Rs. 3,95,000 of which Rs, 25,000 has since 
been paid ‘off by the mortgagors and at 
the sale which took place in execution. of 
the said decree and which has been set 
aside and the validity of which forms the 
subject-matter of the appeal, the decree- 
holders themselves purchased the properties 


for Rs. 2,25,000. 


For our present purposes it is not neces- 
sary to narrate the experiences of Mr. Dutt 
in connection with the work to which he 
was appointed; itis sufficient to say that 
they are not very happy and it is clear 
that he is labouring under considerable 
difficulty and disadvantage in his endea- 
vours to manage the estate and meet its 
dues and demands and to save it from be- 
ing sold away. He submitted a report 
dated 10th November, 1926, from which the 
following facts may be gathered. He ap- 
pears to haveattempted to serve personally 
through an officer of his, notices on Suren- 
dra Nath Nag Chowdhury, Satyendra Nath 
Nag Chowdhury and Jitendra Nath Nag’ 
Chowdhury three of the judgment-debtors, 
calling upon them to supply him with col- 
lection papers of the estate. Thèse notices. 
were not accepted. He then sentthe no- 
tices through registered post, when they 
were accepted by Satyendra Nath Nag ` 
Chowdhury and Jitendra Nath Nag Chow- 
dhury but refused by Surendra Nath Nag 
Chowdhury. Not being able to get any 
collection papers he went out to do as beat 
as he could in the matter of making collec- 
tions from the tenants. He went to the 
cutchery åt Sebaria to take possession of it, 
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but was resisted by one Amode Kumar 
-Nag Chowdhury, ason of Surendra Nath 
Nag Ohéwdhury, and his officers and Dur- 
wans. He had to take the assistance of the 
Police but even then the said Amode 
Kumar Nag Chowdhury, and one Nibaran 
Chandra Nag, one Nani Gopal Bose, officers 
of the said Surendra, Satyendra and 
Jitendra, refused to give him possession 
of the cutchery and, on the other hand, went 
on making collection from the tenants on 
receipts bearing back dates. The Police 
appears to have reported to the Magistrate 
who thereupon issued prohibitory notices. 
Attempts to serve these notices proved 
futile as inthe meantime the aforesaid 
persons left the place locking up the cut- 
chery and some of them persisted in making 
collections on giving antedated receipts, 
In one of the mouzahs, namely, Narayanpur 
the said Nibaran Chandra Nag, one Fani 
Bhusan Bose and one Monbahar. Singh, 
employees of the said three judgment- 
debtors, openly went on dissuading the 
tenants from paying rent to the Receiver. 
Onthis report being received by this Court 
a Rule was issued. on the 18th November, 
1926, calling upon Surendra Nath Nag 
Chowdhury, Jitendra Nag Chowdhury and 


Satyendra Nath Nag Chowdhury the three . 


opposite parties to show cause why they 
should not be committed to jail for con- 
tempt of Court in connection with their 
_ conduct as disclosed in the Receiver’s re- 
. port dated the 10th November, 1926, or why 
such: other orders should not be passed as 
_ to this Court may seem proper. The Court 


. issuing the Rule directed that the notices . 


. upon Surendra Nath Nag Chowdhury 
. would be. served upon Babu Rupendra 
. Kumar Mitter who appeared on his behalf 
on that day andthe. other notices would 
. be served by registered post. It appears 
that the notice on, Jitendra Nath Nag 
Ohowdhury which was sent out by the 
office of this Court came back refused by 
the addressee, 

The Rule came on for hearing on the 
26th November, 1926. All the three persons 
appeared to oppose it. An affidavit sworn 
to by the above-named Nani Gopal Bose, 
who described himself as the Sudder Naib 
of Jitendra and Satyendra, as well.as an 
affidavit of one Surendra Nath Banerji, who 
described himself as the Superintendent 
of the estate of Surendra, both dated the 
94th November, 1926, were filed in opposi- 

tion and an affidavit in reply on Behalf 
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of the Receiver sworn to by his officer 
Rajendra Nath Chowdhury on the same 


_date was alsofiled. The Courton the 26th 
“November, 1926, pessed an order which con- 


cluded in the manner following:— 
“We are accordingly of opinion that the 


. Receiver has the right to immediate os- 


session of the cutchery bari and the oppo- 


_ site parties named above are guilty of 


unlawfully obstructing him in the dis- 
charge of his lawful duties. We, however, 
do not think that we should pass the order 
we propose to pass as we intend to give 
another opportunity to the opposite party to 
carry out the order of this Court. 

_ “With regard to the collection papers 
the respective lawyers for the opposite 
party No. 1 and opposite parties Nos. 2 
and 3 undertake to supply the Receiver 
with a set of current collection papers 
within 10 days from date to enable him 
to collect rent from the tenants. We, there- 
fore, order that the opposite party do 
supply the Receiver with collection papers 
within 10 days from date; and, we further 
direct that the opposite party do offer no 
resistance or obstruction to the Receiver in 
his taking possession of the cutchery bari at 
Sobaria. Ifthese orders are not carried 
out, the law will take its course. 

“Let this matter come up before us Mon- 
day week.” 

On theexpiry. of the period of 10 days 
mentioned in the aforesaid order the matter 
has come up. before us. - An affidavit sworn 
to by one Soroshi Bhusan Chowdhury an 
officer.of the Receiver on the 7th December, 
1926, has been filed on his behalf and 
counter-affidavits sworn to by Surendra 
Nath Banerjee, Superintendent of the 
estate of Surendra on the 7th December 
1926, and by Bepin Behari Dutt, officer of 
Satyendra and Jitendra on the 8th Decem- 
ber, 1926, have also been filed. It appeara 
that possession of the cutchery at Sobaria 
has been given to the Receiver. It appeats 
that of the collection papers all that have 
been tendered to the Receiver and have 
now, been. filed before us are: (1) Oertain 
papers which are called ‘karchas for 1333+ 
B. S., in respect of all the three ,Touzis 
(2 copies, evidently prepared from the same 
original) one set being filed by Surendra 
and theother bp Satyendra and Jitendra; 
(2) some counterfoils {1 bools) for 1331 B.S. 
in respect of Touzis Nos. 614 and 633 filed 
by. Surendra; (3) some counterfoils for 
1333 B.. §., in réspect of Touzi No, O14 


` 


_are the current collection papers. 


i4 


(1 book) and No.‘ 633 (3 books) filed by 
Satyendra and Jitendra., The ‘karchas’ 
show the names of the tenants, their lands 
and the rental thereof and are mere 
copies which have been evidently prepared 
for being produced as aforesaid and it is 
said they have been so prepared from the 
books of 1316 and 1317 B.S. which are in 
existence. All the parties, namely the 
decree-holders, the three opposite parties 
and the Receiver, haveappeared before us 
and we have heard what they have sub- 
mitted. 

It .will be convenient to deal here with 
one question which arises for consideration, 
namely, whether the opposite party have 
sufficiently complied with the undertaking 
which their lawyers gave to this Court on 
the 26th November, ,1926, and upon which 
the order of that date was passed, or in 
other words whether they have supplied 
the Receiver or produced all the current 
collection papers. The explanation of the 
opposite party is that these are all the 
papers thay are in a position to produre 
and no others are available. Rajendra 
Nath Chowdhury, the Receiver’s Naib in 
his. affidavit dated the 14th November, 
1926, stated that in the cutchery at Chaital 
no collection papers or documents nor any 
other papers were found. Nani Gopal Bose, 
Sudder Naib of Jatindra, in his affidavit of 
the 24th November, 1926, stated that some 
documents and collection papers relating 
to the mortgaged property are in deposit 
‘in the Third Subordinate Judge’s Court, 
Alipur, in connection with Title Suit No. 
52 of 1902. It is not pretended that they 
In that 
affidavit it is stated that other zemindary 
papers aud documents of the mortgaged 
property were stolen from theft, if it did 
take place, would not account for the non- 
production of any papers of any subsequent 
date. In that affidavit it is said that one 
Mani Lal Palit was Naib with respect to 
the villages appertaining to the Touzis 
Nos. 614 and 633, to which tbe Sobaria 
cutchery relates from the year 1328 till his 
death in Kartic 13832 and the collection 
papers were with him and were not deli- 
vered by him. Two „letters with covers 
are produced one dated the 22nd and the 
other dated the 25th Match, 1926, from one 
Jati Lal Palit which show that that gentle- 
yan whois said to be a relation of the 
said deceased Naib was somewhat remark- 
aby anxious to makeover the papers to 
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the addressee, namely, Upendra Nath Nag 
Chowdhury. It is curious that, notwith- 
standing this anxiety the said Joti Lal 
Palit, as the deponent proceeds to state, 
did not make over the papers although he 
was personally requested to doso. The de- 
ponent makes a positive statement that 
the collection papers of Abad Chaital were 
in the cutchery house of Chaital, and yet 
the Receiver and his men, as deposed to by 
Rajendra Nath Chowdhury did not find 
any collection papers or any other papers 
there. In the affidavit sworn to by Buren- 
dra Nath Banerjee, Superintendent of the 
estate of Surendra, dated the 24th Novem- 
ber, 192%, that deponent takes the trouble 
to repeat the allegation of the deposit of 
collection papers and documents in Title 
Suit No. 52 of 1902 and asserts that the 
said papers would help the Receiver in his 
collection to a material extent, and goes the 
length of stating that the Receiver cannot 
be in any difficulty as the mortgagee was 
supplied at the time of the mortgage with 
the collection papers for ore year. This 
deponent proceeds then to state that Sur- 
endra and his deceased brother Upendra 
(the father of Satyendra and Jitendra) 
were on inimical terms for about six years 
before Upendra’s death and so the gomas- 
thas taking advantage of this ill-feeling be- 
tween them have not submitted any ac- 
counts. There is avery interesting state- 
ment in this affidavit which runs in these 
words: “ The gomasthas who served only 
for short periods taking advantage of the 
family dissensions with a view to improper 
gain bave not submitted to my master 
complete collection papers for any year 
since then and have not explained their 
accounts.” These two deponents have now 
filed further affidavits as already stated 
above. Bepin Behary Dutt in this further 
‘affidavit of his states that his masters have 
no other collection papers and repeats the 
explanation offered by Nani Lal Bose of ` 
the collection papers of 1332 B. S. being 
with Jati Lal Palit, Surendri, Nath Banerjee 
repeats the story of the gomasthas not 
having rendered any accounts and has the 
hardihood tu assert that the papers that 
are being produced would materially help 
the Receiver in his collection. 
This in short is the position of affairs. 
“Ib is necessary here to refer to some evi- 
dence which appears to have been given 
in the proceedings under O. XXI, r. 90, 
Civil Procedure Code, in the month of March, 
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1926. Surendra Nath Banerjee there said, 
“I checked the collection papers......there 
are jaripi papers.I have stated the areas 
by reference to papers. There are papérs 
to prove the rates of rents...... Those co- 
sharers have separate collections each...... 
Each has his separate collection papers.” 
Bepin Behary Dutt in his evidence there 
- said, “The landlords have jaripi papers. 

There are sehas, karchas and cheque muris 
showing collections at the rates above 
stated. There are papers about the paddy 
realised. The sale prices are also in those 
papers.” Satyendra Nath Nag Chowdhury 
in his eVidence in those proceedings said, 
“I know'the area from the papers which 
are probably in our sherista...I know the 
rates of rent from Naib's papers and also 
from records of suits. I know from irshal 
papers and nikash papers the income I 
- have stated above,” Amode Kumar Nag 

Chowdhury, son of Surendra, deposed thus, 
“There are collection papers of the proper- 
ties. The income can be known from these 
papers. Collection papers before 1330 were 
destroyed by fire. They were in the Ohai- 
tal cutchery. Some of the papers are in 


the record of Suit No. 52. We have collec- . 


tion papers from 1330. Since our separa- 


tion from Upendra Babu we kept collec- ' 


tion papers and Upendra Babu kept sepa- 
rate collection papers. Amarendra Nath 
Bhattacharjya is our Naib at Ohaital, This 
year there is no Naib. We are making 
collections khas this year...... The Mahajans 
saw our papers about a year ago and agreed 
to lend 33 laca, although we demanded 4 
Tacs.” On the top of all these statements 
we havethe fact which to our mind has 
been established beyond doubt, that Amode 
Kumar Nag Chowdhury was at the Sobaria 
cutchery and he and the officers were mak- 
ing collections when the Receiver attempted 
to take possession of it. 

The conclusion at which we have arrived, 
so far as the collection papers are con- 
- cerned, is that they are available, and that 
the current tollection papers, for the last 3 
years, thatis to say, from 1330 up to now 
are in the possession and control of the 
opposite party and are quite within their 
` power to produce. We are clearly of opin- 
ion that the explanation offered in the 
affidavits to which we have referred is ab- 


‘polutely false and that it does not béar 


examination fora moment. We regret that 
the opposite parties have thought fit to 
withhold these papers notwithstanding the 
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undertaking given by their lawyers on the 
26th November, 1926, and they have flag- 
rantly disobeyed the Court’s order with the 
object of hindering the Receiver in his 
management of the estate. In our opinion 
there is no extenuating circumstances nor 
any redeeming feature,for itis clear that 
the Court’s authority is being trifled with 
and recourse is being had to deliberate and 
wilful perjury in order to deter the due 
administration of justice. 

The question then is, what is the action 
that we should take in the matter? To 
answer this question we have got to look 
at the circumstances from two distinct 
view-points: Ist, whether the opposite 
parties hava been guilty of contempt by 
reason of the obstruction that was offered 
to the Receiver in,his attempt to take pos- 
session of the Sobaria cutchery; and 2nd, 
whether the opposite parties have been so 
guilty because of their failure to hand 
over the collection papers to the Receiver. 

So far as the first of these matters is 
concerned, this Oourt has already in its 
order dated the 26th November, 1926, found 
that “the opposite parties named above 
are guilty of unlawfully obstructing him 
“(that is to say the Receiver) in the dis- 
charge of his lawful duties.” [A] We may 
add thaton considering the materials on 
the record and hearing all that has been 
submitted to usin the course of the argu- 
ments we feel no hesitation in affirming 
the view that a most flagrant defiance was 
offered to the Receiver and, therefore, to 
the authority of this Court. The obstruc- 
tion that was offered tothe Receiver and 
the attempt that was made to intercept 
and prevent the payment ofrents to him 
amounted clearly to an interference with 
the Court’s possession and the persons who 
were concerned therein were guilty of con- 
tempt of Court. There is no question as 
regards the powers of this Court to punish 
those who are guilty of such contempt. [A] 
In the case of Governor of Bengal v. 
Moti Lal (1) Sir Lawrence Jenkins, O. J. 
onan elaborate discussion of the whole 
law on the subject observed thus:—“N8w 
this Court is a Court of Record in all its 
jurisdictions and it thus has- power to come 
mit for any contempt in relation to any of 
those jurisdictions: In re Abdool and Mahtab 
(2). Thus I have no doubt that were there to 
` (1) 20 Ind. Cas. 81; 410.173 at p. 215; 14 Or. L» 


J. 321; 170. W.R. 1253; 18 O. Le J. 452, 
(2) 8 W. R, Or, 32, 
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Be an interference with the due administra- 
tion ofjustice by a Division Bench in rela- 
tion to a criminal appeal (for the case then 
bfore the Court was, one in which a 
criminal appeal to this Court was likely 
to be filed) pending before it, and that 
interference amounted to an offence, this 
Court on its Crown Side would have 
power to punish it as a contempt ona 
summary proceding.” In the same case at 
page 252* et seq Mookerjee, J., dealt with 
the distinction between Civil and Criminal 
contempt and observed thus: “The dis- 
tinction between criminal and civil con- 
tempt is of a fundamental character, though 
ithas beensometimes overlooked. A criminal 
contempt is conduct that is directed against 
the dignity and authority of the Court. A 
civil contempt is failure to do something 
ordered to be done by’a Court in a civil ac- 


- tion for the benefit of the opposing party— 


- ceeding is for 
‘ committed against the Majesty ofthe law. 


therein. Consequently in the case of a civil 
contempt the proceeding for its punish- 
ment is at the instance of the party in- 
terested and is civil in its character, in 
the case of criminal contempt, the pro- 
punishment of an act 


` and the primary purpose of the punishment 


is the vindication of the public authority, | 
proceedings conform as nearly as. 


the 
possible to proceedings in criminal cases, 


- It is conceivable that the dividing line 
` between the acts constituting criminal and 


: not difficult to determine.” 
In the matier of Amrita Bazar Patrika (3), . 


those constituting civil contempts may 
become indistinct in those cases where the 
two merge into one another. But, in 
ordinary cases the line of demarcation is 


Mookerjee, J., as a member of the Special 
Bench observed as follows:—‘‘The power to 
punish for contempt is inherent in the very 
nature and purpose of Courts of Justice. 


' It subserves at once a double purpose, 


namely, as an aid to protect’ the dignity 
and authority of the tribunal and also 
as an aid in the enforcement of civil 
remedies. The power may consequently be 
xercised in civil or criminal cases or 
independently of both, and either solely 
for the’ preservation of the authority of 
the Court or in aid of the rights of the 
litigant or for both these purposes com- 
bined. By reason of this two-fold attribute, 
(3) 45 Ind. Cas. 338; 45 O. 169; 21 C. W, N. 1161; 
26 C. L.J. 459; 19 Cr. L. J, 530 (F. B.). 
” *Page of 41 OS [Ed] z 





In the case of: 


DWIJENDRA KRISHNA DUTTA V. SURENDRA NATH NAG.  [1011. O. 1927) 


proceedings in contempt may be regarded 
as anomalous in their nature, possessed: 
of characteristics which render them more 
or less difficult of ready or definite clas- 
sification in the realm of Judicial Power”. 
Again, “The view deducible from these 
decisions is in general agreement with 
what is indicated above, namely, a proceed- 
ing to punish forcontempt has the essential 
qualities of a criminal proceeding, whether 
the proceeding is initiated primarily to 
vindicate the Court’s authority or solely as 
a coercive and a remedial measure to en- 
force the rights of the litigant or for both 
these purposes combined. This’must be so, 
since it necessarily results from the nature 
of the power to punish for contempt that 
whatever the primary purpose of such a 
proceeding may be, it is always’ within 
the power of the Court to make its judg- 
ment, in part, at least punitive or vindi- 
catory in its character; in other words, where 
the sole purpose sought by initiating the 
proceeding is to secure the coercive and 
remedial action of the Court against a 
party, the Court may nevertheless, in its 
discretion, add a punishment by way of 
fine or imprisonment, for the failure of 
the person in contempt to obey its mandate,” 
Contempt by obstructing an officer of 
the Court is punished, not. for the purpose 
of vindicating. the dignity or the person 
of the officer, but to prevent undue inter- 
ference with the administration of justice 
[Helmore v. Smith (4) and In re Johnson (5).| 
‘fhe Receiver is an officer of the Court and, 
the Court must protect him while dis- 
charging his duties, and interference with 
or disturbance of a Receiver appointed by 
the Court is a contempt. When a Receiver 
is appointed by this Court in its appellate - 
jurisdiction, pending .an appeal in this 
Court, this Court has ample jurisdiction 
to deal with matters relating to the Re- 
ceiver including proceedings for contempt; 
and so also when the appeal itself has 
been disposed of but the Receiver has not 
been discharged [Grey v. Woogramohun 
Thakur (6)]. There is, however, a difficulty, 
which to our mind, seems insuperable in 
dealing with the opposite party sc far as 
this matter is concerned, The opposite 
parties do not appear to have personally 
dore anything which may be said to have 
(4) (1886) 35 Ch. D. 449; 56 L. J. Ch. 145; 56 L. T, 
78; 35 W. R. 157. 
(5) (1888) 20 Q..B. D. 68 at pp.73t0 75; 57 L. J, 


JB. 1:58 L. T. 160; 36 W, R. 5l; 625. P. 230. 
(6) 28°C. 790. 
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amounted to obstruction to the Receiver 
or interference with the Court's authority. 
A number of names are mentioned in the 
Receiver’s report; those persons must have 
acted either ‘under the express orders or 
at least with the connivance of thé opposite 
parties or at least of some of them, and 
certainly for the benefit of them—all. But 
the facts lie only within the region or 
probability, and unless reasonable cer- 
tainty is attained, no punishment can pos- 
sibly be awarded. The defence that Sobaria 
Cutchery was not included in the mortgage, 
even if bona fide or well-founded, would 


not afford any justification for the obstruc- ° 


tion for the order must be construed as 
meaning that the appointment was being 
made in respect of the mortgaged properties 
as mentioned in the decree and if that 
order was wrong the ‘Court, by which it 
was made, should have been moved to set 
it right. As matters stand, however, it is 


not possible to punish the opposite parties 
or any of them for the obstruction that was ' 


offered to the Receiver. 

Then as regards the collection papers.— 
No order for delivery of the collection 
papers tothe Receiver was passed by the 
Court at any time before the 26th Novem- 
ber, 1926. The Receiver, no doubt, was per- 
fectly justified in asking for them, but 
the opposite parties were under no obliga- 
tion to comply with his demand. The 


Rule, we are dealing with; was issued on` 


the 18th November, 1926, when there was 
no order upon the opposite parties relat- 
ing to the collection papers. On this 
simple ground they cannot be dealt with 
for there could be no contempt in respect 


of an order which was not in existence 
on that date. 


/ A 
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tion available for enforcing judgments dnd 
orders, In order to found an application 
for attachment or committal for disobedi- 
ence of an orden, service of the order al- 
leged to have been disobeyed has to be 


‘ proved asasine qua non [B]. The rules as 


to service are very stringent under the 
English Law, and personal service is in- 
sisted on except in certain excepted or 
special cases, Personal service may be 
dispensed with if itis shown that the per- 
son to be served has evadedservice [Kistler 
v. Tettman (10)], and the fact that the 
person ordered to do the act was actually 
in Court when the order was made is not 
a ground for dispensing with such personal 
service [In re Tuck, Murch v. Loosemore(1})}. 
In the present case far from there having 
been any service of the order, the order 
itself was not in ekistence. Can we deal 
with them for breach of the undertaking 
which their lawyers gave, presumably on 
their behalf, on the 26th November, 1926, 
and on the basis of the order that was 


- passed on them on that day for supplying. 


those papers to the Receiver within 10 
days?—-The answer must, in our opinion, 
be in the nagative for this order also was 
never served on the opposite parties per- 


‘sonally. Moreover, the hearing that has 


taken place before us was not in relation 
to any proceedings for contempt for non- 
compliance with that order but only on 
the footing whether they have sufficiently 
atoned for their guilt in respect of the 
obstruction to the Receiver by giving him 
the collection papers that they were or- 
dered to give. For these reasons, there- 
fore, it is not possible to punish them for 
theirnon-compliance in this respect. 

The Rule issued on the 18th November, 


. 1926, must accordingly be discharged. The 


Receiver, however, will be entitled to his 
costs for these proceedings as against the 
opposite parties because it was the obstruc- 
tion offered by their men which necessitat- 
ed the proceedings. We assess the hearing- 
fee in this Rule at 10 gold mohurs. 

Though the Rule is thus disposed of we 
cannot let the matter rest kere. We have 
already expressed our view as regards the 
collection papers and we think*’we shall 
be failing in our duty if in the present 
case we do not make further orders which 


(10) (1905) 1 K. B. 39: 74 É. J. K. B. 1; 53 W, 
940: 92 L. T. 36; 21 T. D. R. 24. 
(11) (0906) 1 Ch, 698; 75 L. J. Ch. 497; OLL. T 
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are, jn our opinion, necessary in order to 
place the Receiver in more effective posses- 
sion of the estate and to obviate his difficul- 
ties in the management ofit and to enable 
him to make the collections’which he must 
make at once if the estate is to be saved 
. from being sold for its demands. We ac- 
cordingly order that the opposite parties 
Surendra Nath Nag Chowdhury, Satyendra 
_Nath Nag Chowdhury and Jitendra Nath 
Nag Chowdhury do within four days de- 
liver to the Receiver all cheque, counter- 
foils, jamawasilbakis, jamabandis, karchas, 
sehas and jaripi chittas and all such other 
papers as they may have in their posses- 
sion, control or power, for and relating to 
the years 1330 tọ- 1333 B.S. in respect of 
Touzis Nos. 614, 633 and 1825. 

Copies of this our order will be served 
by the proper officer of this Court on each 
of the opposite parties at once. Every 
effort should be made for effecting per- 
sonal service of this order and if that be 
found impossible then the service should 
be made inthe manner prescribed by law 
for substituted service. A proper report 
of the service will have to be submitted 
to’ this Court as soon as it is effected. The 
Receiver will report to this Court on the 
expiry of four clear days fromthedate of the 
said service whether this order has been 
complied with by the opposite parties or 
not. The Court will then proceed to take such 
action as, in its opinion, may be necessary, 
just and proper. | 


A. N. A. Rule discharged. 


MADRAS HIGH COURT. 
Sgoonp OIVIL APPEAL No 1476 or 1925. 
i December 21, 1926, 
: Present: —Mr, Justice Devadoss. 
PANCHAPAGESA IY ER—DEFENDANT 
À No. 3—APPELLANT 


versus 
NATESA IYER AND orpees—PLaInvire 
AND DEFENDANTS—RESPINDENTS 

Hindu Law--Joint family—Partition—Reservation 
of mere right to maintenance to one member, whether 
amounts to ei pper tear whether necessary— 
Registration Act (XVI of 1908), s. 17. à 

In the case of a jéint Hindu family a person may 
take nothing when a division takes place and it 
cannot be said that under such circumstances he 
releassd his right to the other family pr perty in 
the sense that it is an ordinary releasa which requires 
a registered document to validate it. [p. 119, col. |; A.) 

Latchumammal ¥. Gungammal (2), followed. 
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Second appeal against a decree of the 
Court of the Subordinate Judge, Nega- 
patam, in A.S, No. 79 of 1925, (A. S. No. 363° 
of 1924 District Court, Negapatam), pre- 
ferred against a decree of the Court of : 
the District Munsif, Tiruvalur, in O. 5, 
No. 109 of 1924. 

i Mr, K. Bhashyam Iyengar, for the Appel- 
ant, 

Mr. A. V. Viswanatha Sastri, forthe Re- 
spondent. | l 

JUDGMENT.—The first point urged 
in this second appeal is that Ayyaswami . 
Sastri released his right in the family pro- 
perty in consideration of a monthly pay- 
ment of Rs. 5 from his two sons, that the 
release amounts to a sale of the interest 
of Ayyaswami Sastri in the family: 
property and as such it cannot be valid 
without a registered instrument. The 
arrangement evidenced by Ex. D was be- 
tween the two sons of Ayyaswami Sastri, 
They divided the family house and in 
the document they agreed to pay Rs. 5 
to their father. The question is whether 
there was any actual release by the father, 
and whether from the terms of the docu- 
ment it can be inferred that the father 
released his-right in favour of the sons for 
a consideration and whether that arrange- 
ment amounted to asale. It is not stated 
in the document that the Rs, 5 was to be 
paid on consideration of the relinquish- 


-ment by the father of his share of the 


family property. The document simply 
provides for payment by the sons of so 
much to the father. It may be they agreed | 
to pay that amountin discharge of their 
pious obligation to support anaged father 
which they were boundto do under the 
Hindu Law. I am not satisfied that the 
father received consideration for his not 
getting ashare of the family property. It 
is open to a father to divide the property 
among his sons reserving nothing to him- 
self. See Brijraj Singh v. Sheodan Singh 
(1). The argument of Mr. Bhashyam Iyengar 
is that if something which belongs to the 
joint family is given to the father, what- 
ever may be the value of that thing, it 
would be a good partition and the rest” of 
the property could be taken by the other 
members of thefamily and no document 
would “be necessary in such a case, but if 


(1) 19 Ind. Cas. 826; 35 A. 337;17 O. W. N. 919; 
(1913) M. W.N 515; 11A. L.-J. 698; 14M L. T, 11; 
18 C. L.J, 31; 15 Bom. L. R. 652) 25 M. Ia. J: 188; 40 
A 1. 161 (P°G.): 
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cenary undertake to pay another a sum 


oat of ‘his pocket, such a transaction should 
be viewed as asale. Whether the proposi- 
tion as contended for by Mr.. Bhashyam 
Iyengar is correct or not, it is unnecessary 
to consider inthis case, for, there is no- 
thing to show that the father- received as 
consideration Rs, 5a month or agreed to 
receive Rs. 5 a month in order to relinquish 
his right to the family property. [A]In the 
ease of ajoint Hindu family a person may 
take nothing when a division takes place 
and it cannot.be said that under such cir- 
cumstances he released his right to the 
other family property in the sense that it 
is an ordinary release which requires a 
registered document to validate it. JA] The 
Subordinate Judge was corract in applying 
Laichumammal v. Gangammal (2) to the facts 
of the case.. Mr. Bhashyam Iyengar relied 
upon Reference under Stamp Act, s. 46 (3) 
and Ariyaputhira Padayacht v. Muthuku- 
marasawmy Padayachi (4) as supporting his 
contention. In Reference under Stamp Act, 
s.46(3) there was a document in which there 
were clear recitals that one party released 
his right in favour of the other and the 
Court held that it was a release deed and 
as such required to be stamped as a release 
deed. In Ariyaputhira Padayachi v. Muthu- 
kumarasawmy Padayachi (4) the mortgagee 
released his mortgage right over some 
portion of the mortgaged property in con- 
sideration of his getting the right to the 
equity of redemption in respect of the 
items which he retained. There the Court 
held that a registered document was neces- 
sary to evidence such a transaction. These 
cases, therefore, have no application to the 
present case. Thecase in Latchumammal 
v. Gangammal (2) was a case of two widows 
dividing the property over which they 
had widow's right. lt was held that it was 
open to them to divide the property by an 
oral arrangement and thereby give up the 
right of survivorship which they had as 
widows. e 

Inthe result the second appeal fails and 
is dismissed with costs. 

V.N. V. Appeal dismissed. 

(2) 7 Ind. Oas. 858; 34 M. 72; 8 M. L. T. 233; (1910) 
M. W. N. 692. 

(3) 18 M. 233; 6 Ind. Dee. (N. 8.) 511. 

(4) 15 Ind. 313; 37 M. 423; 12 M. L. T. 425p 23 M. 
L. J. 339; (1912) M. W. N. 854. 


GOPINATH SARANGI V, ATHARRUL HAQUE, 


119 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1% 
or 1924, 

February 3, 1926. 
Present:—Myr. Justice Das and Mr, 
Justice Foster. 

GOPINATH SARANGI AND anoTHER—~ 

PLAINTIFFS—APPELLANTS : 
versus 
Syed AJHARRUL HAQUE—Derenpanr— 
RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 108—Orissa 
Tenancy Act (II of 1918), ss. 6, 57B—Entry in Re« 
cord of Rights—Presumption of correctness, when 
rebutted—Burden of proof that holding was not as 
tenant-at-will—Bajeaftidars, status and history of— 
Cuttack Land Revenue Regulation XII of, 1805— Ben- 
gal Land Revenue Assessment (Resumed Lands) Regu- 
lation II of 1819—Bengal Revenue Free Lands Regula- 
tion XIV of 1825. 

Where in a suit by a person who is recorded as 
an occupancy tenant ip the Record of Rights, the 
defendant claims occupancy rights in himself, in 
order to rebut the presumption arising in favour of 
the plaintiff under the Bengal Tenancy Act the defend- 
ant has to prove not only that he or his predecessors 
held the land for a period of 12 years but also 
that the lands were not sublet to his predecessors-in- 
title year by year by the plaintiff. (p. 120, cols. 1 & 2; A.) 

Bajeaftidars are raiyats when thty are shown to 
be in possession of land of 75 acres in area or less 
and persons holding under them are recognised by 
the custom of the country only as mere tenants-at- 
will. The only exception to this proposition is that 
some of them were given the status of tenure-holders 
as a matter of compromise in the Settlement between 
1890 and 1900. [p. 122, col. 1; B.J 

As to whether in a particular case the status of 
the holder of the resumed grant is that of a tenure 
holder or that of a raiyat must be determined by 
reference to the entry in the Record of Rights. |p. 
123, col. 1; C.] 

[History of Bajenftidars discussed.] Mg 

Appeal from a decision of the District 
Judge, Cuttack, dated the 14th April, 1924, 
reversing that of the Deputy Oollector, 
Cuttack, dated the 7th December, 1922. 

Mr. Janakinath Bose, Rai Bahadur and Mr. 
Satyendra Narain Ray, for the Appellants, 

Messrs. B. N. Dutt and G. C. Roy, for the 
Respondent. 

JUDGMENT. | 

Das, J.—This appeal arises out of a suit 
instituted by the appellants for ejectment 
of the respondent under the provision of 
s. 57-B of the Orissa Tenancy Act. The 
case of the plaintiffs is that they are occu- 
pancy tenants and that the defendant isan 
under-raiyat. The defendant claims to be 
the occupancy raiyat and resists the suit 
on that ground. The Court of first instance 
found in favour of- the plaintifis and gave 
them a decree substantially as claimed by 
them. The lower Appellate Court has re- 
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versed the decision of the Court of first 
instance holding that the defendant has a 
right of occupancy in the disputed land. 

Both the Provincial Settlement of 1897and 
the Revisional Settlement of 1911 record the 
plaintiffs as occupancy tenants and the de- 
fendgnt as an under-raiyat. The learned 
District Judge has taken the view that the 
Settlement Officer had no jurisdiction to 
confer upon the plaintiffs the status of 
occupancy raiyats. He refers to the pre- 
vious litigations between the parties in 1880 
and 1887 in support of his view that those 
litigations affirmed an old tenancy of the 
defendant and of his predecessors-in-title 
coming down from 1258. He holds that 
unders. 6 of Act X of 1859 the defendant 
and his predecessors-in-title acquired rights 
of occupancy, before the Bengal Tenancy 
Act was extended to Orissa for the prepara- 
tion of the Record of Rights. His view is 
that if, as he thought, the defendant and 
his predecessors-in-title had already acquir- 
ed rights of occupancy in the land under 
Act X of 1859, the Settlement Officer act- 
ing, ashe did, under the Bengal Tenancy 
Act, could not take away those rights, and 
that accordingly he was not justified in 
recording the defendant as an under-tenant. 
Referring to s. 6 of the Orissa Tenancy Act, 
he says that that section cannot have a 
retrospective effect so as to affect vested 
rights already acquired. This, I think, is 
the substance of the decision of the learned 
District Judge. 

I am in entire agreement with the learn- 
ed District Judge that rights already acquir- 
ed under Act X of 1859 could not be taken 
away by the Settlement Officer acting, as 
he did, under the provisions of the Bengal 
Tenancy Act; but: I differ from him as 
regards his view that the litigations of 1880 
and 1887 establish that the defendant or his 
predecessors-in-title had acquired rights of 
occupancy in the disputed land before cer- 
tain provisions of the Bengal Tenancy Act 
were extended to Orissa. [A] The Record 
of Rights being in favour of the plaintiffs it 
is-for the defendant to establish that it is 
wrong. The onus of proof is accordingly 
on“the defendant and that onus is not dis- 
charged by producing evidence which is 
Just as consistent with the allegation of the 
party on whom the onus of, proof lies as 
with the denial of the. opponent. The 
whole question in this case is, does the 
history of the litigation between the parties 
establish that prior to the extension of the 
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provisions of the Bengal Tenancy Act tò- 
Orissa, the defendant and his predecessors- 
in-title had acquired rights of occupancy 
in the disputed land? I agree that those 
litigations affirmed an old tenancy in favour - 
of the defendant coming down from 1258:. 
but a tenant holding under a patta does not 
necessarily acquire rights of occupancy in 
the land by 12 years’ occupation. The 
general rule under s. 6 of Act X of 1859 is 
undoubtedly to the effect that every raiyat 
who has cultivated on held land for a 
period of 12 years has a right of occupancy 
in the land so cultivated or held by him 
whether ifhe held under patta or not, so 
long as he pays the rent payable on account 
of the same, but s. 6 expressly says that 
this rule shall not apply to khamar, nij jdt 
or sir land belonging to the proprittor of 
the estate or tenure and let by him on lease 
for a term of years or year by year, nor (as 
respects the actual cultivator) to lands 
sub-let fora term of years or year by year by 
a raiyat having a right of occupancy. In 
order to succeed it was necessary for the 
defendant to establish, not only ‘that he or 
his predecessors-in-title cultivated or held 
the land for a period of 12 years before the 
Bengal Tenancy Act was extended to Orissa, - 
but also that these lands were not sub-let to 
his predecessors-in-title for a term of year 
by year.[A] The fact found by the learned 
District Judge is that the predecessors-in- 
title of the defendant held the land asa 
cultivator fora period of 12 years before 
the Bengal Tenancy Act was extended to 
Orissa, but this does not in any way re-but 
the presumption of the correctness of the 
entry in the Record of Rights since presum- 
ably the Settlement Officer had the patia 
before him and proceeded to record the 
status of the defendant on the footing of 
the patia. It is quite true that the evidence’ 
produced by the defendant is consistent 
with his allegation that he acquired rights - 
of occupancy in the disputed land before 
the preparation of the Record of Rights in 
this case; but it is equally congistent with 
the case of the plaintiffs that the defendant 
and his predecessor-in-title throughout: 
held as under-tenant who could not acquire 
rights of occupancy under s. 6 of Act X of 
1859. This being the position, the fact 
found by the learned District Judge does 
noterebut the presumption of the correct- 
ness of the entry in the Record of Rights. 
In regard to thé other point made by the 
learned District Judge the short answer is 
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that it-is based on an assumption which the 
learned District Judge was not -entitled to 
-make in this case. 
Orissa Tenancy Act cannot have a retros- 
pective effect so as to take away the vested 
rights. The question, however, is—has it in 
this -particular case taken away any vested 
rights? “In order to succeed it was neces- 
sary forthe defendant to establish that he 
or his: predecessor-in-title had acquired 
rights of occupancy under Act X of 1859. 
This,as I have already said, the defendant 
has not established. If I may. say so with 
respect, the errorin the judgment of the 
learned District Judge lies in assuming 
that 12 years occupation gave the defendant 
rights of occupancy in the land unless the 
“plaintiffs -established that the lands were 
sub-Iet to the predecessors-in-title of the 
defendant for a term of year by year by the 
plaintiffs as ratyats having a right of occu- 
pancy. This in my view is nota correct 
way of deciding the case. The Record of 
Rights being in favour of.the plaintiffs, it 
was.for the defendant to establish, not only 
that the general rule applies to him, but 
‘also facts showing that the exception of the 
general rule does- not apply. As I have 
said, the only proof in this case is that the 
defendant and his  predecessors-in- title 
have been in possession of the disputed 
land since 1258; but this is just as consis- 
tent with the allegation of the defendant on 
whom the onus of proof lies as with the 
denial of the plaintiff. Where this is so 
the party on whom the onus of proof lies 
must fail. . 
An elaborate argument was advanced to 
us on behalf of the respondent on the con- 


struction of the different Regulations deal- - 


ing with the resumption of lands in 
Orissa. In considering these arguments it 
is necessary to remember that the plaintiffs 
‘have been recorded in the Record of Rights 
as bajeafti occupancy ratyais. The argu- 
ment of the learned Vakil for the respond- 
ents is to the effect that the bajeaftidars 
were propfietors and were recognised as 
such under the Regulations and that their 
status could not be reduced to that of occu- 
pancy tenants by the Settlement Officer. If 
this argument be’correct, then it must follow 


that the plaintiffsare proprietors and that. 


. the defendant must be an occupancy *atyat. 
The argument involves an examinatian of 
the status of the bajeaftidars. When the 
British took over Orissa they-found numer- 


ous- persons in possession. who. cldimed the. 
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right to hold lands free. of payment of 
revenue. These persons were invited to 
register their claims in the office of the Col- 
lector with a view to an investigation of their 
title under s. 18 of Regulation XII of 1805. 
Resumption proceedings under Regulations 
XIL of 1805, Iof 1819 and XIV of 182iebegan 
to be taken in 1838 and rents were assessed 
on all resumed landsin accordance with the 
rules framed by the Government. Bajeafti- 
dars are persons whose lands were resumed 
by the Government under the various Regu- 
lations and were assessed to revenue. 
Under Bengal Regulations rents assessed 
on all resumed lands of less than 100 acrea 
in extent belonged to the proprietors of the 
permanently settled estates within which 
such lands were situated. This provision 
did not extend to Cuttack and Regulation 
XII of 1805 ands. 3 of Regulation IT of 1819 


. establish that the rent assessed on the 


resumed lands belonged to Government. 
But the Government clearly recognised that 
in regard to small patches of land not ex- 
ceeding a few bighas in extent all distinc- 
tion between resumed lakhraj and common 
raiyatt lands would be lost.—See Maddox 
Report, para. 314, page 213. Mr. Maddox 
points out in para. 315 of his report that 
the bajeaftidars look upon themselves as 
proprietors rather than as tenants but that 
the resumed jagirs held by men of the cul- 
tivating and artisan classes, have to a great 
extent mergedin the general body of the 
raiyati land. Although as I have said the. 
rent assessed on the resumed lands is re- 
cognized as belonging to Government still 
it was decided that such revenue in regard 
to lands having an area of less than 75 
acres should be payable through the zemin- 
dar and the makaddams of the mahal with- 
in which the lands Jay, and that the latter 
should receive exactly the “same pecuniary 
immunities as they were entitled to in the 
case of raiyati lands.” 

It was strongly insisted before us that as 
the rent or revenue assessed on the disput- 
ed land belongs to Government, the plaint- 
iffs are proprietors and not raiyats having 
rights of occupancy in the lands, but the. 
answer to the argument is that the Govern- 
ment has throughout collected this rent or 
revenue through the zemitdar or tenure- 
holder of the mahal within which the lands 
lay and that the position pf the zemindar or 
the tenure-holder is exactly the same as if 
the disputed lands were raiyati lands. In 
the Record of Rights the disputed lands. 
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are shown as lying within a particular 
zemindari and the zemindar is shown as the 
landlord of the plaintiffs. The incidents of 
the bajeafti tenures were cayefully investi- 
gated by Mr. Mcpherson and he says that 
one of the incidents is that the tenure is 
divisible but that no division of the rent 
is binding on the landlord without his con- 
sent. There is a little doubt that whatever 
the position of the bajeaftidars may have 
been under the Regulations, the custom of 
the country has recognised them as ten- 
ants where they held an area of less than 75 
acres. 

ln the settlement which took place be- 
tween 1890 and 1900 many of the bajeafti- 
dars claimed to be proprietors or dependent 
taluqdars and it appears from the report of 
Mr. Maddox (see para. 339) that they resent- 
ed being styled raiyat8. A compromise 
was entered into by which those who claim- 
ed to be proprietors were given the status 
of tenure-holders. Mr. Maddox points out 
in para. 339 that under-tenants include all 
olasses of persgns occupying land included 
within the tenure or holding of a tenant 
other than a proprietary tenure-holder or 


farmer and that they are tenants-holding- 


under bajeaftidars and other privileged 
tenure-holders and he points out that “there 
ean be little doubt that by the custom of 
the country “they were considered to be 
mere tenants-at-will”. [B] On the admitted 
history of the position of the bajeaftidars, 
they are raiyats when they are shown to be 
in possession of land of 75 acres in area or 
less and persons holding under them are 
recognised by the custom ofthe country 
only as mere tenants-at-will, The only 
exception to the proposition is that some 
of the bajeaftidars were given the same 
status of tenure-holders as a matter of 
compromise in the settlement which took 
place between 1890 and 1900. [B] 

The learned Vakil for the respondent 
bases his argument on the various Regula- 
tions which describe the position of the 
bajeaftidars as proprietors. So they were 
before their land were resumed. The Regula- 
tiong do not purport to legislate as to their 
status upon resumption. Onthis question, 
the Regulations aresilent. Regulation XII 
of 1805 establishes fixed rules for the settle- 
ment and collection of the public revenue 
in the Zilla of Cuttack. Section 17 of that 
Regulation lays down rules in modification 
of the provisions of Bengal Regulation XIX 
respecting lands exempt fromthe payment 


GOPINATH SARANGI V. AJHAREUL HAQUE. 


(101 1. 0. 1927) 


of revenue under grants not being Badshahi 
or royal. Sections 18—20 provide rules for 
trying the validity of grants made at 
different periods. Section 22 lays down 
rules for assessing lands declared subject to 
the payment of revenue to the Government 
under ss 18—20. The first clause of s. 22 
provides that “the revenue assessable on 
all lands which shall be adjudged or 
become liable to the payment of revenue.., 
is declared to belong to Government.” The 
second clause provides that the revenue 
payable to Government shall be regulated 
by the rules prescribed by this Regulation 
and that “if the proprietor shall not agree 
to the assessment so fixed, a report of his 
objections, and of the circumstances of the 
case, shall be made by the Collector of the 
district through the Board of Revenué for 
the information of the Governor General in 
Council, who will determine on the amount 
of the assessment, and if the proprietor 
shall refuse to engage for the same, the 
lands shall be let in farm or held khas, 
under the rules contained in the existing 
Regulations”. Great stress is laid in the 
arguments before us on two circumstances ; 
first, that the revenue assessable on the 
resumed land is declared to belong to 
Government; and secondly, that the holder 
of the resumed tenure is described as a 
proprietor. With regard to the first point, 
it may be pointed out that though the 
revenue is declared to belong to Govern- 
ment, it is collected through the zemindar 
or tenure-holder of the mahal within which 
the lands lay if they comprised an area of 
75 acres or less and that the position of the 
zemindar or the tenure-holder is the same 
as if the lands were raiyati lands. With 
regard to the use of the term ‘proprietor’ 
itmay be mentioned that the Regulation 
does not pretend to legislate as to the status 
of the holder of the resnmed tenures. As 
the preamble shows that Regulation was 
enacted “for the settlement and collection 
of the public revenue in the Zilla of 
Cuttack”; not for conferring any particular 
status upon the holders of the resumed 
tenures. It is not necessary to go through 
the various sections which have bten 
referred to us in the arguments of the 
learned Vakil for the respondents; it is 
sufficient to say that the Regulations donot . 
deteymine the statusof the holders of the 
resumed tenures. For that we have to go 
to the history of these tenures. When that 
history if examined in the light of the 
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report of Mr. Maddox, there is no doubt 
whatever that by the customs of the country 
the holders of these tenures when they 
comprise an area of 75 acres or less are 
recognised as raiyats, and their tenants as 
mere tenants-at-will, Some of them object- 
ed to being styled raiyats in the settlement 
which took place between 1890 and 1900 
and by acompromise they were given the 
status of tenure-holders. [C Asto whether 
in a particular case, the status of the holder 
of the resumed grant is that of a tenure- 
holder or that of a raiyat must be deter- 
mined by reference to the entry in the 
Record of Righte [C]. In the particular case 
the holder was recorded as a raiyat and he 
must be assumed to be a raiyat until the 
cdntrary is shown, 

“On the 16th September, 1891, by anotifica- 
tion in the Calcutta Gazette, ss. 3,5, 19 to 
26,41 to 49, 53 to 73,8. lyl and Ch. X of 
the Bengal Tenancy Act were extended to 
Orissa to enable the Settlement Officer to 
prepare a Reeord of Rights. The Record of 
Rights was accordingly prepared under the 
provisions of the Bengal Tenancy Act as 
extended to Orissa. That Record of Rights 
describes the plaintiffs as occupancy 
tenant and the defendant as an under- 
tenant. The contention of the learned 
Vakil for the respondents is that the Settle- 
ment Officer had no jurisdiction to alter 
the status ofthe bajeaftidars from that of 
proprietors to that of a raiyat without any 
sanction of any Statute. The answer is 
that there is no Statute which gave the 
bajeaftidars the status of proprietors. 
Between 1837 when resumption proceedings 
began to be taken and 1898 when the Record 
of Rights was made, the position of petty 
bajeaftidars had been reduced by force of 
circumstances to that of raiyats. I quite 
agree that if any Statute had in distinct 
terms conferred upon these bajeaftidars the 
status of proprietors, it would not be in the 
power of the Settlement Officer to record 
them as tenants, but as I have shown the 
particular at&tus of the bajeaftidars was not 
the subject-matter of any Regulation. Ib 
was, therefore, in the power of the Settle- 
ment Officer to record the status of these 
petty bajeaftidars and, in my opinion,it has 
not been shown that in 1898 these petty 
bajeaftidars were proprietors. Ib is not 
very relevant to consider what their position 
must have been before the resumption pro- 
ceedings took place. Rights possegsed by 
persons may be lest by lapse of time, and 
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the admitted history of the tenure shdws 
that the bajeaftedars have lost by lapse of 
time whatever rights they may have had 
before the resumption proceedings, and 
that during the settlement between 1840 and 
1900 it was clearly recognised that they were 
raiyats and nothing more. It is true*that 
some of them claimed the status of pro- 
prietors and by a compromise they were 
recognised as tenure-bolders but where they 
were not so recognised, their status was 
regarded as that of raiyats. 

The Orissa Tenancy Act was enacted in 
1913. Section 6 of the Act provides as 
follows: ‘Notwithstanding anything here- 
in before contained :— 

(4) every bajeaftidar who is recorded in 
any Record of Rights finally published under 
Ch. XI or under any other law for the time 
being in force as a bajeaftedar tenure 
holder, and his successors-in-interest shall 
be deemed to be a tenure-holder for all the 
purposes of this Act; (ii) every bajeaftidar 
who is recorded in any such Record of Rights 
as a bajeaftidar raiyat, and hjs successors- 
in-interest shall be deemed to be a tenure- 
holder for the purpose of ss. 14 to 20 and 
99 and rayat for the purposes of all other 
sections of this Act.” It is obvious that the 
Orissa Tenancy Act recognises that the 
bajeaftidar may bea raiyat. It, therefore, 
destroys by implication the argument of 
the learned Vakil for the respondents that 
the status of the bajeaftidar was recognised 
by the Regulations as that of a proprietor. 


` It was, however, contended that s. 6 cannot 


have aretrospective effectand that it will not 
apply to Record to Rights finally published 
subsequent to the time when the Orissa 
Tenancy Act came into operation. But if 
the argument of the learned Vakil is right 
s.6can never have any operation at all. 
Section 6, it will be noticed, does not 
purport to define the status of bajeaftidar 
although it defines the status of bajeaftidar 
recorded in the Record of Rights either as 
tenure-holder or as a ratyat. Ifthe argu- 
ment of the learned Vakil be right a baje- 
aftidar cannot be regarded either as a 
tenure-holder or as a raiyat. . 
Whether s. 6 can have a _ restrospective 
effect or not, it is not necessary for me to 
determine in this appeal. Assume that it 
cannot have a retrospective effect, but still 
the plaintiffs have ‘been wecorded in the 
Record of Rights as occupancy tenants. If 
the argument of the learned Vakil be right, 
then we should not look to s. 6 of the 
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Orissa Tenancy Act; but still certain pro- 
visions of the Bengal Tenancy Act were 
extended to Orissa and under those pro- 
visions we are entitled to agsume until the 
contrary is proved that the plaintiffs are 
occupancy tenants and that the defendant 
is an wunder-tenant. 

In applying Ch. VIII of the Orissa 
Tenancy Act to this case it is to be noted 
that s. 56 supports my view of the law as to 
bajeaftider raiyats, inthe proviso that if the 
landlord be a bajeaftidar the limits of rent 
payable by the under a raiyat are to be 
calculated with reference to the average 
cash rent paid by occupancy ratyats for 
similar land in the village, not with refer- 
ence to the rent which the bajeaftidar him- 
self pays. f 

In my opinion neither the history of the 
previous litigation bettveen the parties 
(upon which the learned District Judge 
relies) nor the history of the Regulation 
affecting these lands (upon which the learn- 
ed Vakil for the respondents relies) rebuts 
the presumption of the correctness of the 
entry in the Record of Rights. That being 
so, the Record of Rights must have full 
effect. ; i 

Tt was suggested in the learned Judge's 
judgment thats. 57-B of the Tenancy Act 
is inapplicable because the Tenancy is 
referable toa written patta. The learned 
District Judge's phraseology does not cor- 
rectly reproduce the words of the section 
“holding otherwise than under a written 
lease”; itis important to remember that the 
last we hear of a lease in the previous 
history of the defendant's tenancy isin 1887. 
There isnothing at all on the record to 
show thatthe defendant isnow holding under 
a patta and in fact the entry in the Record 
of Rights has no reference to any pata. 
We know nothing of the conditions of the 
patta, nor has it been produced. The 
matter .was not even discussed in the 
arguments addressed to the learned Dis- 
trict Judge. 

I would accordingly allow the appeal, set 
aside the judgment and the decree passed 
by the Court below and restore the judg- 
ment andthe decree of the Court of first 
instance. ° rs. 

The appellants are clearly entitled to 
the costs throughout and we ,order accord- 
ingly. . Hi 

Foster, J.-~1 agree. 

A. NA. Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL From OrgDER No. 81 oF 1926. 
January 7, 1927. 
- Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
NABIN CHANDRA BHATTACHARJYA 
CHOW DHURI—J upement-DEuror— 
APPELLANT 
: versus 
DEBENDRA SEN AND otaers—DECREE- 
HOLDERS AND JUDGMENT-DEBTOR 


— RESPONDENTS. 

Morigage—Decree for sale- -Application by pur- 
chaser of portion of mortgaged property that it 
should be sold in certain order—Mortgagee's rights— 
Discretion of Court—Justice. 

The question whether, where a mortgagee has ob- 
tained a decree for sale the Court can, at the instance 
of a purchaser of a portion of the mortgaged propere 
ties, direct that the properties should be sold in a 
particular order is not a question of absolute right 
but a question of justice or injustice to be determined 
in view of the fact that on the one hand the mort- 
gagee is entitled to have his dues satisfied out of the 
mortgaged properties and on the other that the pur- 
chaser may have bought without notice of the mort- 
gage and paid not merely for the equity of redemption 
but for an absolute interest in the property. 
The view that the mortgagee is the master of the 
situation cannot be supported. Nor has the Court an 
absolute discretion in the matter.’ What has got 
to be considered is the question as to the respec- 
tive equities which arise in favour of the parties. 
So far as the mortgagee is concerned his rights, 
extend only to the realisation of his dues and if 
he can satisfy the Court that by the sale of the 
properties in the order which the Court proposes to 
lay down for the sale he would be prejudiced in the 
enforcement of his rights the Court will ‘have to 
accede to the request which the mortgagee will make. 


. On the other hand if this Court finds that the pur- 


chase by the stranger was made bona fide and although ` 
at a Court sale but without notice of the mortgage 
and on payment not merely of the value of the equity 
of redemption but the value of the absolute interest 
in properties then the Court will have to make such 
provisions as regards the order of sale as would work 
no injustice to the purchaser. If the purchase by 
the stranger was a collusive one or if he paid only 
for the equity of redemption no such equity will 
arise in his favour. [p. 128, cols."1 & 2; A.] 

[Case-law reviewed.] 

Appeal against an order of the District 
Judge, Mymensingh, dated the 21st of 
December, 1925, reversing that of the Sub- 
ordinate Judge of that Districte dated the 
21st of October, 1925. 

Babus Jogesh Chandra Roy, Kali Kinkar 
Chakravarti, in Nos. 81, and 820-M und 
Baba Satindra Chandra Khasnavis in No. 
81, for the Appellant. 

Mr.“ Gunada Charan Sen and Babu 
Annoda Charan Karkoor, in No. 81, for the 
Respondents. 

JUDGMENT. 
Mukerji, J.—This appeal arises out 
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of an order passed by the District Judge 
of Mymensingh on the 21st of December, 
1925, reversing an order which has been 
passed by the Subordinate Judge of 
that District on 2lst October, 1925. 
“The appellant before us held a decree 
for money, dated the 10th September, 


` 1923, against a certain judgment-debtor. . 


That judgment-debtor had prior to ths 
date of the said decree mortgaged certain 
properties in favour of the decree-holder 
respondent in this appeal. The mortgagee 
` instituted a suiton his mortgage on the 
22nd December, 1924, and obtained a decree 
nisi on the 15th April, 1925. A final decree 
was subsequently passed on the 16th May, 
1925. Between these dates, that is tc say, 
en the 20th April, 1925, the appellant in exe- 
' cution of his own decree for money pur- 
chased some of the mortgaged properties, 
that is to say, lots Nos. 1,2 and 5 and 
some dags of lot No. 8. The mortgagee 
after obtaining the final decree and in 
execution thereof advertised all the mort- 
gaged properties for sale. An application 
was thereafter made on behalf of the 
appellant praying that the mortgaged pro: 
perties with the exception of those which 
he had purchased in execution of his 
money-decree should be sold first and 
if the proceeds of that sale were not suffi- 
cient for discharging the decretal debt 
due tothe mortgagee then the properties 
which he had purchased might be put up 
to ‘sale. The learned Subordinate Judge 
on the 21st October, 1925, passed an order 


to the effect that lots excepting Nos, 1, 2. 
and 5’ should be sold first aud if that. 


sale was not sufficient for satisfying the 
mortgagee’s decree then lots Nos. 1, 2 and 
5 should also be sold. Against this order 
‘the mortgagee-decree-holder preferred an 
appeal to the District Judge and the learn- 
ed District Judge being of opinion that 
the mortgagee-decree-holder had an ab- 
solute right to determine the order in 
which the properties should be sold and 
relying upon the authority of the decision 
‘of a case reported in Khurodhar Singh v. 
Gajadhar Lal Mahto (1) to which reference 
willbe made hereafter allowed the appeal, 
set aside the order of the Subordinate 
Judge dated the 2ist October, 1925, and 
directed that the properties would be put 
up to sale in the order chosen by the 
mortgagee-decree-holder. Against fhis 


(1) 91 Ind, Cas. 221; (1925) Pat. 164; 6 P. L. T, 
393; A. I. R, 1925 Pat, 484, : 
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order the present appeal has been preferred 
to this Court. 

Two extreme positions have been taken 
up by the two, parties before us in this 
appeal. On behalf of the appellant it has 
been contended that the Court has an 
absolute discretion in determining the 
order in which the properties have to be 
sold and inasmuch as the learned Sub- 
ordinate Judge in the exercise of that dis- 
cretion passed an order to the effect that 
the properties other than lots Nos. 1, 2 
and 5 should be sold first the learned 
District Judge ought not to have interfered 
in appeal with that order. On behalf of 
the respondents the mortgagee-decree- 
holders, it has been urged that the mort- 
gagee-decree-holder is the person who has 
got the absolute right to lay down the 
order in which the properties that are 
mentioned in his decree should be sold 
and that the Court has no discretion to 
interfere with the order in which the 
morgagee-decree-holder desires the sale 
to take place. I may say at the very out; 
set that the question as to Whether all the 
properties mentioned in the mortgage- 
decree should be advertised for sale or not 
does not arise in the present case and in 
fact the proceedings in the Court below 
passed that stage at which a question might 


. arise, 


Now, on behalf of the appellant reliance 
has been placed upon the terms of the 
mortgage-decree which, it may be men- 
tioned, strictly follows the words of O. 
XXXIV, r. 4 of the Oivil Procedure Code 
it being stated therein that the mortgag- 
ed property or a sufficient part thereof 
should be sold in default of the defend- 
ant paying the amount under the decree, 
as suggesting that the Court has a discre- 
tion in determining the order in which 
the properties are to be sold. Reliance 
has also been placed on behalf of the 
appellant upon a number of decisions to 
which I shall now refer. The first case 
relied upon is that of Mahomed Siddik v, 
Ram Lal Mandar (2), In that case two 
properties had been mortgaged by one deed 
and subsequent to the said mortgage fhe 


-morgagor sold one of the properties to 


a third person. The mortgagee thereafter 
brought a suiț on the mortgage and got a 
decree against the.mortgagor as well as the 
transferee, and then applied for execution 
against both the properties, but the Court 


(2) 7 Ind, Oas, 4; 15 O. W, N, 80, 
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Ordered that the execution should proceed 
against the property which still belonged 
to the mortgagor. On that order being 
passed the mortgagee had the petition for 
execution dismissed and thereafter made a 
fresh application for execution against the 
property which the judgment-debtor had 
transferred in favour of the third party. 
This Court in dealing with that case made 
certain observations which are to the effect 
that the discretion as to the order in which 
execution should issue is vested in the 
Court alone and the decree-holder cannot 
be allowed to fetter the hands of the Court 
by suggesting a particular order in which 
the properties should be sold. The next 
case to which reference has been made is 
the decision of Rajkeshwar Prasad Narain 
Singh v. Muhammad Khalilul Rahman (3). 
In that case it was laidédown that ordinari- 
ly the right of selling property in execu- 
tion of a mortgage-decree in a particular 
order rests with the decree-ho. “ey, but that 
a subsequent mortgagee who hee Sugehaged 
a property in execution of a decrev on his 

“own mortgage is entitled to compel the 
prior mortgagee to proceed against pro- 
perties not included in the subsequent 
mortgage before proceeding against the 
properties included in his own mortgage 
even though at the time of his purchase 
although not at the date of his mortgage, 
he was aware ofthe existence of the prior 
mortgage. The next case to which our 
attention has been drawn is that of Bhagwan 
Chandra Das v. Dharam Narain Das (4) 


where it was broadly laid down that the. 
holder of a decree on a mortgage is entitled . 


in execution of the decree to have all the 
mortgaged properties advertised and put 
up tosale even though a part of the property 
had been purchased by a stranger but that 
-it is entirely in the discretion of the Court 
to direct in which order the properties 
should be sold. The learned Judges in 
their judgment in that case purported to 
follow the decision of this Court in the case 
of Mahomed Siddik v. Ram Lal Mandar (2) 
to which I have already referred. Nextly, 
the appellant has relied upon the Full 
Bénch decision of the Madras High Court 
in the case of Appaya v. Rangayya (5). 
In this case it was laid down that a bona 
fide purchaser, who purchages for value a 

(3) 78 Ind. Cas, 796; 3 Pat.522; 5 P.L. T. 223; A. 
I.R 1924 Pat. 459. 

(4) 84 Ind. Cas. 208; 3 Pat. 962; 2 Pat. L. R. 242; 
A. Í R.1924 Pat. 802; (1925) Pat. 62: 6 P, L. T. 382, 
(5) 31M, 410; 3M. L, T, 287; 1Ẹ M, L. J, 229 
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portion of the mortgaged property without | 
notice of such mortgage, has ng right, 
in a suit by the mortgagee to enforce his 
mortgage, to insist that the portion which 
had been sold to him must be proceeded . 
against first and the portion purchased 
by him must be sold only if there is any 
balance due, but under ss. 67 and 68 of the 
Transfer of Property Act, the mortgagee 
is entitled to an order that the mortgag- 
ed property or a sufficient part thereof 
should be sold on default of payment: 
but that it is competent toa Court under 
s. 88 of the Transfer of Property Act to 
order a sufficient portion of the mortgag- 
ed property to be sold and if the portion 
not sold by the mortgagor is sufficient, and 
if the mortgagee will not be prejudicéd, 
the Court may by its decree direct such 
unsold portion to be sold first and if the 
decree directs the sale of the whole property 
the Court, in execution, may first bring to 
sale the portion unsold and, if the sale- 
proceeds be sufficient, stop the sale of the 
portion sold by the mortgagor. 

On the other hand, the respondents have 
relied wpon a number of decisions the 
facts in connexion with some of which no 
doubt are distinguishable from the facts 
in the present case but from which, it is 
said, certain general principles follow which 
go tosupport the contention that has been 
put forward on their behalf. A good deal 


-of reliance has been placed on behalf of 


the respondents and naturally so upon the 
decision on the authority of which the 
learned District Judge purports to have 
arrived at his decision. That is the case 
of Khirodhar Singh v. Gajadhar Lal Mahto 
(1) where on a consideration of a large 
number of authorities bearing upon the 
question the learned Judges held that the 
Executing Court ought not ordinarily to 
fetter the discretion of the mortgagee- 
decree-holder to put to sale what ever 
property he wishes to sell first and in a 
ease where the applicant before the Court 
had purchased subject to thè mortgage, 
there isno equity in his favour and, there- 
fore, the mortgagee should be allowed to 
sell the properties in any order he pleas- 
ed. This decision undoubtedly supports 
the view which the respondents contend 
for but in the application of this decision 
hese there is some difficulty as I shall 
presently point out. But before doing so it 
would be convenient to refer to the other 
cases upon which the respondents have 
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relied in the ‘course of their argument. 
- There is a decision of this Court, to which 
| our attention has been drawn, in the. case 
of Kristodass Kundoo v. Ramkant Roy 
` Chowdhry (6). In that case, there was a 
contest between a mortgagee and an attach- 
ing creditor who’ held certain money- 
decrees against the mortgagor and it. was 
observed by this Court that the mortgagee 
had undoubted rights with which the 
Court would not interfere at the instance 
of the attaching creditor. The next case is 
the decision of this Courtin Lala Dilawar 
Sahai v. Dewan Bolakiram (7), where an 
owner ofa certain property mortgaged it 
to one person and then a portion ofit to an- 
other and in a suit that had been instituted 
‘for a declaration that the properties in the 
hands of the latter person were liable to 
sale in execution of a decree on the mort- 
gage it was held that it was not incum- 
- bent on the mortgagee in suing to enforce 
his mortgage to proceed first with that 
portion of his property which had not 
been sold by the mortgagor. Our atten- 
tion has also been drawn to the cases of 
Magniram v. Mehdi Hussein Khan (8), Amir 
Chand v. Bakshi Sheo Pershad Singh (9) and 
Tara Prasanna Bose v. Nilmoni Khan (10) 
but they have very little bearing upon 
the present question. They are cases in 
which such questions arose as are involved 
in ss. 56, 81 and 82 of the Transfer of Pro- 
perty Act. It is necessary just to refer 
to one other case that has been relied 
upon on behalf of the respondents and that 
is the case of -Midnapur Zemindary Co. 
Lid. v. Abinash Chandra Mitra, (11). There 
it was held that if three properties are 
equally liable in the hands of the mort- 
gagor for a mortgage exeeuted by him 
and during the subsistence of that mort- 
gage they passed into other hands, they 
remain similarly liable but the owners of 
those properties who have acquired rights 
iby such transfers are entitled to have 
their liability apportioned rateably amongst 
themselves but that was a right between 
the holder of the properties inter se an 
it did not affect the mortgagee’s right 
enforce his right against all or any of 


6) 60. 142: 7 O. L. R. 396; 3 Ind. D 
(i) 11 ©. 258; 5 Ind. Dec. (N. s.) 
(8) 310. 95;8 O. W.N 30. 
(9) 840. 13; 4 O. L. J. 573. 
410) 25 Iad. Oas. 118; 4L 
` (dl) 50 Ind. Cas, 790; 
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on a passage in Sir Rash Behari Ghose’s 
Law of Mortgage, Fifth Edition, Volume 
I, page 389, where the learned author after 
citing two decisions one in the case of 
Nowa Koowar'y. Sheikh Abdool Ruhum (12) 
and the other in the case of Ram Dhun 
Dhur v. Mohesh Chunder Chowdhqry (18) 
proceeded to observe as follows:—''These 
cases can be supported only on the ground 
that the purchasers bought without notice 
of the mortgage, and paid not for the 
equity of redemption, but for an absolute 
interest in the property: as there can be 
no question that ordinarily where the pur- 
chaser under an execution acquires merely 
the equity of redemption ina part of the 
mortgaged property he cannot compel the 
mortgagee to proceed first against the 
portion of the property which has not 
been sold for a purchaser who buys under 
an execution cannot set up the defence 
ofa bona file purchase for value without 
notice of the encumbrance, But a pur- 
chaser claiming under a conveyance exe- 
cuted by the mortgagor occupies a very 
different position, as the vedor prima facie 
conveys to the purchaser not simply the 
equity of redemption, but the pruperty 
itself free from any liability to contribute 
to the mortgage-debt”. Tne contention of 
the respondent, as based on this passage, 
is that under no circumstances can a pur- 
chaser at an execution sale force the mort- 
gagee to realise his decretal dues in the 
first instance from out of the properties 
which still belong to the mortgagor while 
a purchaser under a private conveyancefrom 


‘the mortgagor may have such a remedy. 


The learned author has relied upon a 
number of decisions which are quoted 


Jin support of it and on -examining some 


though not all of them it is clear to 
my mind that the passage does not bear 
the interpretation which the learned Advo- 
cate appearing on behalf of the respondents 
contends for. It means to lay down that 
there is a difference between the title ac- 
quired by a purchaser under a conveyance 
d that acquired ata Court sale because 
the first place the Court selis only the 
t, title and interest of the judgnfent- 
tor subject to all existing equities 
inst the properties and the certificate of 
though jf may not disclose the exist- 
incumbrances cannot enlarge the scopa 
at sale or pass a higher title than what 


) W. R. (1864) 374. 5 
3) 9 0.406, 11 O. L. R. 565; 4 Ind Doc. (N. 6) 
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. is otherwise with a conveyance executed by 
the judgment-debtor which prima facie 
conveys what it purports to do and_nextly 
because there is a presumption that the 
‘incumbrances were duiy disclosed in the 
sale praclamation. The passage means that 
ordinarily there is a distinction between the 
two classes of purchasers: but if the pur- 
. chaser at an execution sale can establish 
_ that as a matter of fact he purchased with- 
out notice of the mortgageand paid not for 
the equity of redemption but for an ab- 
solute estate, this distinction vanishes. In 
such a case the principles laid down in the 
two decisions which are referred to im- 
mediately before this passage may be ap- 
plicable. In the case of Nowa Koowar v. 
Sheikh Abdool Ruhum(1z) one of the estates 
in mortgage having been sold under an exe- 
“cution levied by an unsecure creditor the 
_ purchaser resisted the attempt-of the mort- 
gagee to enforce his security against the 
property purchased by him without in the 
first instance proceeding against the pro- 
perties which Btill belonged to the mort- 
gagor, and this defence was allowed, the 
Court observing as follows:—‘‘The sale does 
not release that estate from the mortgage 
but it forces the plaintiff to take measures 
in the first place to recover the amount due 
to him from the remaining estates included 
in his mortgage-deed. If any balance re- 
mains after he has realised all which he can 
realize from these two remaining estates, 
he can then return to the third estate to 
recover the balance. No injustice is done 
to the plaintiff by- requiring him to take 
satisfaction out of funds which are within 
his power for this purpose......... whiie, on 
the other hand, very great injustice might 
be done to other parties by allowing 
plaintiff to proceed against the estate which 
has already been sold.” A similar prin- 
ciple was adopted inthe other case, viz., 
that of Ram Dhun Dhur v. Mohesh Chunder 
Chowdhary (13). A 
[A] I am of opinion that in a case of this 
description it is not a question of abs 
lute right but rather a question of just 
or injustice to be determined in 
of the fat that on the one hand 
mortgagee is entitled to have his 
satisfied out of the mortgaged proper 
and on the other that the purchaser 
have bought without notice of the m 
gage and paid not merely for the equit 
redemption but foran absolute interest 
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‘view taken by the learned District Judge 


that the mortgagee is the. master of the 
situation cannot be supported. Or the 
other hand I do not think that it can be 
said that the Court has got an absolute dis- 
cretion in the matter as the Subordinate 
Judge seems to have thought. What has 
got to be considered is the question as to 
the respective equities which arise in favour 
of the parties. So far as the mortgagee is 
concerned his righis extend only to the 
realisation of his dues and -if he can 
satisfy the Court that by the sale of the 
properties in the order which the Court 
proposes to lay down for the sale he would 
be prejudiced in the enforcement of his 
rights the Court will have te accede to the 
request which the mortgagee will make.. 
On the other hand if this Court finds-that 
the purchase by the stranger was made 
bona fide and althcugh at a Court sale but 
without notice of the mortgage and on 
payment not merely of the value of the 


‘equity of redemption but the value of the 


absolute interest in properties then the 
Court will have to make such provisions aa 
regards the order of saleas would work no 
injustice tothe purchaser. Ifthe purchase 
by the stranger was a collusive one or if he 
paid only for the equity of redemption no 
such equity will arise in his favour[A]. In 
this view’of the matter the decision in the 
case of Khirodhar Singh v. Gajadhar Lal 
Mahto (1), in my opinion, lays down the law 
correctly. The difficulty, however, in the 
present case is that neither of the Courts 
below has arrived at any finding on the 
questions whether the appellants’ purchase 
was a bona fide one or not, or whether he 
paid for the equity of redemption only or 
for an absolute interest in the property. 
The order of the learned District Judge, 
therefore, will have to beset aside .and -the 
case will be sent back to his Court so` that 
he may now gointo the question aforesaid 
in the light of the observations made above 
and then deal with and dispose of the case 
in accordance with law. If the learned Dis- 
trict Judge thinks that it will be necessary 
the ends of justice to have further 
ence, it will be quite open to hime to 
‘ue that course and allow the parties to 
such evidence. i 
is appeal which we assess at. 
Mars will abide the result. 
escharged. l 
lagre 


e. 
Rule discharged, 


vat r š . . ` ae ur a v d 4 
(101 I. O. 1927] SITARAM DATTAJI RANGNEKAR V. ANANT HART KAMAT AGARKAR, 


BOMBAY HIGH COURT. 
Seconp CıvıL APPBAL No. 423 or 1925. 
. August 20, 1926. 
Present :—Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Percival. 
SITARAM DATTAJI RANGNEKAR 
AND OTHERS—DEFENDANTS—A PPELLANTS 


VETSUS 
ANANT HARI KAMAT AGARKAR 
AND OTHERS—PIVINTIFF— RESPONDENTS. 

Civil Procedure Code (V of 1908), s. 11—Interlocu- 
tory orders—Final decree passed after notice—Subse~ 
quent objection that proceedings had abated before 
final decree—Res judicata—Practice—Omission to add 
party's name in decree, effect of. 

Where a final decree is passed after notice to the 
heirs of a deceased defendant and without any ob- 
jection from them, it cannot be subsequently assailed 
by them on the ground that they had not been im- 
pleaded as parties in time and that the proceedings 
"had consequently abated before the passing of the 
final decree even though their names had not formally 
been wei in the final decree. [p. 129, col. 2; p. 130, 
col, 1; A. 

Second appeal from the decision of the 
District Judge, at Ratnagiri, in Appeal 
No, 281 of 1923, confirming the decree passed 
by the Subordinate Judge, at Vengurla, 
in Darkhast No. 175 of 1921. 

Mr. S. R. Parulekar, for the Appellants. 

Messrs. D. R. Manerikar and A. A. 
Adarkar, for the Respondents. 


JUDGMENT.—The. few facts, which 
are necessary for the purpose of dealing 
with the point raised in this second appeal, 
are these. A decree was passed by the 
trial Court on November 30,1912. That 
decree was confirmed by the District Court 
in appeal and ultimately by the High 
Court. The confirmation by the 
Court was on December 17, 1915. It may 
be mentioned thatthere were several de- 
fendants ; and as defendant No. 13, who 
“was one of the appellants in the appeal to 
the High Oourt, died, his heirs were 
brought on the record in the appeal to the 
High Court. It wasa preliminary decree 
ona mortgage which was confirmed by 
the High Court, Thereafter defendant No. 
7 died on ‘January 3, 1917, The plaintiffs 
then made an application on February 
21,1918, to have a final decree on the 
mortgage as required by the Code of Civil 
Procedure. In this application the h 
of defendant No. 7 were mentioned 
apparently thedate of the death of 
ant No. 7 was not indicated and 
no steps were taken to have the 4 
set aside, as the death of de 
had taken place before th 
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tation allowed for bringing the heirs on ø” 
the record. But on this application notices 
were issued to the heirs of defendant No. 7. 
They did not appear, and the result was 
that on October 26, 1913, the Court pass- 
ed a final decree onthe mortgage. The 
plaintifis then applied to execute this decree. 
In execution the heirs of defendants Nos, 
13 and 7 raised an objection that the final 
decree was a nullity as they were not 
brought on the record as required by the 
Code. ' 

The first Court disallowed this plea. It 
may be mentioned that the name of the 
deceased defendant No.7, which was con- 
tinued on the original decree unaltered, 
was changed on the application of the 
plaintiffs made on August 1, 1923. On 
that day the Court ordered the names of 
the heirs to besinserted in the original 
decree, and the order disallowing the ob- 
jection of the heirs of defendants Nos. 7 
and 13 was made on October 4, 1923. 

There was an appeal by the heirs of de- 
fendants Nos. 7 and 13 to the -District 
Court and the same points were raised on 
their behalf. But the learned District 
Judge disallowed these points. 

The heirs of defendants Nos. 7 and 13 
have appealed tothis Court. It is urged 
on behalf of the heirs of defendant No. 13 
that though they were brought on the re- 
cord in the second appeal to the High 
Court, they were not formally brought on 
the record in the original suit. That ob- 
jection requires only.to be mentioned in 
order to be rejected, As they were brought 
on the record in the appeal, it is clear that 
they should be treated as beingon the re- 
cord of the suit. 

[A] Itis further urged with regard to the 
heirs of defendant No. 7, that, as they were 
not mentioned in the final decree, the 
decree is a nullity so far as they are con- 
cerned. In other words, the heirs of defend- 
ant No. 7 question the validity of the 
final decree, which is under execution, on 
the ground that the abatement resulting 
from the death of defendant No. 7 was not 
properly set aside at the time the final 
decres was made, and that the heirs were 
not properly brought on the record. Jç 
is not open, in my opinion, to. the heirs of 
efendant No,7 to raise this objection im 
ecution proceedings. ,When the finat 
cree was passed, they were served with 
ices, and as they did not appear, the 
ree was made final against than Tr 
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is true that the names of the parties in 
the” original-decree were not suitably 
altered in conformity with what was stated 
in the application for the final decree. 
But their names were mentioned in the 
application for the final decree. 
‘ sult of the order of the Court making the 
decreé final was in substance and in fact 
to pass the final decree against the heirs 
of defendant No. 
to mention them formally in the decree 
under the circumstances is not sufficient to 
render the decree invalid. [A] That omis- 
sion hasbeen subsequently made good in 
the execution proceedings by their names 
being properly entered on the record. 

It seems to us that the view taken by 
the lower Appellate Court, that the valid- 
ity ofthe final decree as against the heirs 
of defendant No.7 cannot be challenged 
by them in execution is correct. Under 
the circumstances, on the merits too, we 
cannot accept the contention of the appel- 
lants that the decree is: invalid in conse- 
quence of the names ofthe heirs not being 
mentioned, though in fact they were men- 
tioned in the application. Such irregular- 
ity as there may heve been on the part of 
the plaintiffs in not making a proper ap- 
plication for setting aside the abatement 
and brining to the notice of the Court the 
fact of the delay in making such an appli- 
cation cannot be now’ considered in view 
of the fact that the heirs, who had an op- 
portunity to contest the proceedings, did 
not appear at the time, and the final decree 
was passed by the Court against them. 

We dismiss the appeal with costs. 

AUN. A, . Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civin Rute No. 921 oF 1926. 
January 3, 1927. 
` Present:—Mr. Justi¢e Mukerji and 
Mr. Justice Graham. 
"DURGA CHARAN CHANDRA— 
Derenpant—PETITIONER 


. VETSUS 3 
AMBICA CHARAN CHANDRA— 
PLAINTIFF —Opposite Party. 
Transfer of Property Act (IV of 18823, s. 74—Mort 
gage—Puisne mortgagee paying upe prior mortgag 
Suit to recover amount paid from mortgagor person 
—Contract Act (IX of 1872), s. 69—Mortgagee's 7 
40 abandon lien. 
The ‘right of a puisne mortgagee who has paid 


The re-. 


7. The mere omission . 
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prior mortgage to recover the amounts paid from the 
mortgagor personally under s. 69 of the Contract Act 
is not taken away by s. 74 of the Transfer 0f Pro- 
perty Act. [p. 131, col. 1; A] 

A mortgagee who abandons his lien under the 
mortgage may bring a simple suit for recovery of the 
money the payment of which created the lien in his 
favour. [p. 131, col. 2; B.] 

Rule against an order of the Officiating 
Sub-Judge, Second Court, Mymensingh, 
dated the 21st May, 1926. 

Dr. Sasanka Jiban Roy and Babu Bhu- 
pendra Chandra Guha, for the Petitioner. 

Babu Annada Charan Karkoon, for the 
Opposite Party. 

JUDGMENT. 

Mukerji, J.—The facts’ as far as 
they may be gathered from the record are 
these:—The petitioner had mortgaged 
some lands toone Ishan Chandra Dutta on 
the 3rd Juistha 1324. He then executed 
another mortgage in respect of the same 
lands to the opposite party on the llth 
Ashar 1325: Ishan Chandra Dutta sued on 
his mortgage, obtained a decree and ad- 
vertised the mortgaged properties to sale. 
The opposite party deposited the decretal 
amount due to Ishan Chandra Dutt and 
saved the mortgaged properties from sale; 
and then instituted the suit out of which 
this Rule has arisen for recovering the’ 
amount so deposited by him together with 
costs of the deposit. The Munsif decreed 
the suit, and that decree has been affirmed 
on appeal by the Subordinate Judge. The 
petitioner then obtained this Rule. 

The contention urged on behalf of the 
petitioner is thatthe suit as laid was not 
maintainable and that the rights acquired 
by the opposite party under s. 74 of the 
Transfer of Property Act are the only rights 
which heis competent to enforce under 
the law. It may be mentioned there that 
this contention was not put forward inthe 
trial Court. It was taken for the first time 
in the Court of Appeal which overruled 
it, relying on the authority of the decision 
in the case of Bora Shib Lal v. Munni Lal 
(1). At first we were not inclined to allow 
the petitioner to raise this confention as it 
was not raised in the Court of first instance, 
but as the petitioner is content to urge it 
as a pure question of law requiring no fresh 
ime ostigation into facts, we have heard both 
on it and propose to deal with it on 
ting. 
been urged on behalf of the 


as. 604; 44 A. 67; 3 U. P, L. R. (A) 
0; A. I. R. 1922 All. 153. 
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petitioner that s. 74 of the Transfer of 

Property Act lays down all the rights which 
a segond mortgages acquires on paying 
off the first mortgagee, and that to allow 
a suit of this description will in many 
cases lead to hardship, e. g., where the mort- 
gagor may not have any property other 
than the one mortgaged or in cases where 
there was not or there isno longer any 
personal remedy available to the first 
mortgagee himself. 

. Section 74 of the Transfer of Property 
Act confersa statutory right on the sub- 
sequent mortgagee to pay off the prior 
mortgagee and contemplates a tender being 
made anda receipt being given and on 
these conditions being fulfilled a statutory 
right iscreated in and power is conferred 
on the subsequent mortgagee in respect 
of tle mortgaged property itself. Such 
payment must be of the whole amount due, 
and if the money is not accepted and the 
receipt is not given the money may be 
tendered in Court under s. 83 of the Trans- 
fer of Property Act or the tenderer may 
sue for the enforcement of his rights. 
There are thus special conditions on which 
the right and power mentioned in thesection 
are founded. [A] There is, in my opinion, 
no foundation for the supposition that the 
right of a person to be reimbursed for 

. paying money due by anotherin the pay- 
ment of which he is interested, a right 
which is recognised in 8. 69 of the Contract 
Act in a much wider form than is permit- 
ted by the English Common Law Rale, 
was intended to bein any way taken away 
by 8. 74 0fthe Transfer of Property Act 
[A]. Where there was originally no charge 
on the property, and payment has been 
made under circumstances which attract 
the operation ofs. 69 of the Contract Act, 
the Courts have often, in addition to the 
“right of reimbursement, declared in favour 
„of the person making the payment, a charge 
AIK operty in respect of the money 
| paid, enuring either by operation of law 
or upon equitable grounds. Where the 
. requiremenfs ofs. 69 of the Contract Act 
are satisfied and payment has been made 
in order to pay off an existing charge ora 
mortgage-debt, this right to be reimbursed 
has never been denied, though there is a 
sharp conflict of judicial opinion on the 
question as to whether apart from the prin- 
ciple of subrogation an equitable chatge 
may not also be recognised. If this right 
fo bereimbursed was meant to bọ- taken 
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away simply for the reason that the person 
making this payment happens to be a 
subsequent mortgagee and the payment 
happens to be made for paying off the 
prior mortgagte, the Legislature would 
hava somewhere given aclear indication 
of thatintention. Than as regards, hard- 
ship I fail toseeany force in this argument, 
because if the first mortgagee had no per- 
sonal remedy, the mortgagor would not, in 
such a case, bea person bound by law to 
pay the money due under the first mort- 
gage ands. 6J of the Contract Act would 
scarcely help the subsequent mortgagee 
who makes the payment. Itis not neces- 
sary in the present case to pursue this mat- 
ter any further as there are no findings ag 
to whether there was a personal covenant 
in the first mortgage or whether the per- 
sonal remedy was available to the first 
mortgagee at the date of hissuit, and in- 
deed the proper materials on which a deci- 
sion on these questions could be arrived 
at were not brought onthe record as thu 
questions were never raised, : 

[B] On principle also there is hardly any 
thing that militates against this view. 
There is abundant authority for the pro- 
position that a mortgagee who abandons 
his lien under the mortgage, is competent 
to bring a simple suit for recovery ofthe 
money the payment of which created the 
lien in his favour [Bj, see Lachman Singh 
v. Salig Ram (2), Anandi Ram v. Dur 
Najif Alt Begam (8) and Sarajubala Roy v. 
Kamini Kumar (4), and this view receives 
support from the decision of the Privy 
Council in Nagender Chunder Ghose v. 
Sreemutty Kaminee Dossee (5). In my 
judgment. there is no appreciable reason 
why a case like the present should not be 
governed by a similar principle. 

The potitioner’s contention, in my opin- 
ion, fails. The Rule acsordingly is discharg- 


ed with costs. Hearing fee two gold 
mohurs. 
Graham, J.—The point involved, 


namely, whether the subsequent mortgagee 
is restricted to his right of suit under s. 74 
of the Transfer of Property Actor can Pm- 


(2) 8 A. 384; A. W. N. (1886) 134; 5 Ind. Dac. (x.,) 
194 ; 


(3) 13 A. 195; A. W. N. (1890) 223; 7 Iad. Dee. 
(x. s.) 122. ; 

(1) 94 Ind. Cas. 811; 43 ©. Le J. 142; A. I. R. 1926 
Cal. 765. 

(5) 11 M. I. A. 241; 8 W. R. P. O. 17: 2 Sith. P: 
O. J. 77; 20 Sar. P. O J. 275; 2 E. R. 92, : 
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dependently maintain a suit in the present 
form and obtain a personal decree, is not 
altogether free from doubt. I agree, how- 
ever, with my learned brother, that both 
remedies are available. a ; 

A. N. As 


Rule discharged. 


MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS SECOND APPEAL - 
No. 43 or 1925. ; 
November 30, 1926. 
Present:—Mr. Justice Ourgenven. 
VAYYA GOUNDAR—Drrenpant No. 4— 
APPELLANT 


versus 
CHINNA BOMMA GOUNDAR—P tarintirr 


——RESPONDENT. 

BMortgage—Mortgage-decree—Provision for sale of 
particular items only after exhausting the rest—De- 
eree-holder accepting only proportionate value from 
persons interested in other ttems—Execution against 
property directed to be sold last, whether could be 
ordered—Variatien of decree. 

Where a mortgage-decree provides that certain 
items of property in which one of the defendants 
alone is interested should be proceeded against in 
execution only after the other mortgaged properties 
are sold, itis not open to the decree-holder to accept 
an arrangement whereby the persons interested in 
the other properties should secure’ their exoneration 
by contributing towards the decree only the amount 
gaid to be rateably due upon them under the mort- 
.gage-decree and not the full value of those pro- 
perties. |p. 133, col. 1; A] 

Such a procedure would be a clear violation of the 
terms of the decree and it cannot affect the question 
whether it is brought about by a private arrangement 
or by separate legal proceedings behind the back of 
the person aggrieved by such procedure. [p. 133, 
col. 1; B.] 3 


Appeal against an order of the Court 


of the Subordinate Judge, Tuticorin, dated ` 


the 25th July, 1925, and made in A. 8. 
No. 75 of 1925, preferred against that 
of the District Munsif, Tuticorin, dated 
the 17th March, 1925, and made in E. P. 
No. 518 of 1924, in O. S. No. 233 of- 1910 
on the file of the Court of the District Mun- 
sif, Koilpatti. . 

Mr. A. Swaminatha Ayyar, for the Appel- 
lant. 

Mesers. P. N. Appuswami and P. R. Sri- 
nivasam, for the Respondent. 

SUDGMENT.—This isan appealagainst 
the judgment of the Subordinate Judge 
of Tuticorin dismissing an appeal prefer- 
red by the 4th defendant against the order 
.of the District Munsif of Tuticorin passed 
in WP. No, 518 of 1924 ir 0.8. No. 239 
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of 1910 on the file of the ‘Court of the 
District Munsif of Koilpatti,in so far as 
that order directs sale of item No. 2 of the 
mortgaged property. The mortgage-bond 
was executed in 1896 to the plaintiff's 
assignor who impleaded the 4th defendant 
as a puisne mortgagee of items Nos. 2 and 5. 
The defendant had purchased these pro- 
perties under a decree obtained upon that 
mortgage. In consideration of the 4th 
defendant waiving certain objections to 
the plaintifi’s claim, a decree was passed 


“on 18th March, 1913, providing that of 


the several mortgage items Nos, 2 and 5 
should be sold last. Before any sales had 
taken place, one Chockalinga Goundan, 
a puisne mortgagee of items Nos, 3 tu 6 had 
obtained a decreeto which the mortgagor 
and the present respondent, but nat the 
appellant were parties and under this 
decree he proceeded to bring items Nos. 3 
to 6 to sale. He himself purchased these 
properties, arranging with the respondent 
to deposit into Court asum of Rs. 270 as 
being the rateable amount due from these 
properties to the respondent as prior mort- 
gagee. Having in this manner exonerated 
these properties, the respondent proceeded 
to enforce the decree against those that 
remained unsold. It is unnecessary for 
me to concern myself with any applica- 
tions prior to that which is now in ques- 
tion. Upon this application both the 
lower Courts have construed the decree 
against the appellant holding that it is 
unnecessary that the items first made 
liable should be sold in Court auction, or 
their full value otherwise applied in satis- 
faction of the decree, before items Nos, 2 
and 5 become liable for sale. 

I am unable to agree with this construc- 
tion of the decree. It provides in term 
that the mortgaged property or a sufficien 


part thereof shall be sold, and that items 


Nos. 2and 5 shall be sold last. This decree, 
as I have said, was based ‘pon an agree- 
ment between the present contesting 
parties and it seems clear that the inten- 
tion was that the properties other than 
those in which the appellant was interes- 
ted should be exhausted before his ¿tems 
Now, the position which 
existed when the present application was 
filed was that in certain proceedings to 
which the appellant was not a party, the 


‘respondent had accepted exoneration of 


items Nos, 3 to6 upon deposit in Court of a 
sum net representing their full value but 
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only the amount which was said to be 
rateąbly due upon them under the mort- 
gage-decree. [A] If my construction ofthe 
decree is correct it was not open to the 


decree-holder to accept some arrangement- 


whereby the persons interested in the 
other properties should secure their exonera- 
tion by contributing towards the decree 
something less than the full value of those 
properties. The decree-holder. could not, 
for instance, have foregone his right to sell 


- the properties in consideration of a pri- 


vate arrangement whereby he was to receive 
merely a proportionate amount due upon 
these properties under the mortgage, and 
he could not thereupon pass on to sell 
the remaining items. [A] This is, however, 
‘exactly what the decree-holder has been 
permitted to do here. I have not been 
furnished with the figure which items Nos. 
3 to 6 fetched in Chockalinga Goundan’s 
auction, butit is clear that it included 
not only the sum of Rs, 270 deposited in 
respect of the respondent's mortgage, but 
also the amount which was due to Chocka- 
linga Goundan under his own mortgage; 
in other words, the sale price of these 
items was not exclusively devoted to the 
satisfaction of the respondent's decree, as 
in my view the decree provides, but a part 
of the proceeds went to the discharge of a 
puisne mortgagee’s decree, [B] This was 
clear violation of the terms of the decree 
and it cannot affect the question whether 
it was brought about by a private arrange- 
ment or by separate legal proceedings be- 
hind the appellant’s back. [B] The conse- 
quence to him has been that a liability now 
falls upon item No. 2 which if the terms 
of the decree has been adhered to, it would 
almost certainly have escaped. My con- 
clusion accordingly is that the conditions 
which the decree makes precedent to the 
sale of item No. 2 have not been complied 
with, and upon this ground I allow this 
appeal, set aside the orders of the lower 
Courts and dismiss the application in so 


far as it relates to item No. 2 with costs to 


‘he appellant throughout. 
Appeal allowed, 
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CALCUTTA HIGH COURT. 
Crviz Reis No. 956 or 1926. 
December 14, 1926. 
Present:—Mr, Justice Mukerji and 
Mr. Justice Graham. 
KASISWAR RAY AND oTHERS;— 

J UDGMENT-DEBTORS— PETITIONERS 
vyersus 
SATYA BHAMA DAS—DEORER-FHOLDER 
— OPPORITE PARTY. 

Bengal, Agra and Assam Civil Courts Act (XII of 
1887), ss. 8, 18—Civil Procedure Code (Act V of 1908), 
0. XLVII, r. 1—Subordinate Judge of Second Court 
—Appointment as Judge of First Court, whether takes 
away power to review orders passsd as Judge of Second 
Court—Jurisdiction, 

The fact that a Subordinate Judge who was 
presiding over the Second Courty of a local division 
has been appointed to preside z the First Court 
does not divest him of his jurMp Sion to review an 
order passed by him awhile he was presiding ovor 
the Second Court. [p. 134, col. 2; A.) 

Peary Lall Mozoomdar v. Komal Kishore Dassia 
(1) and Ram Narain Joshy v. Parmeswar Narain 
Mahta (2), distinguished. 

Rule against the order of the District 
Judge at Bakerganj, (Barisal). 

Babu Suresh Chandra Talukdar, for the 
Petitioners. 

JUDGMENT. 

Mukerji, J.—There was a proceeding 
under O. XXI, r. 90 of the Code of the 
Civil Procedure for setting aside a sale. 
It was on the file of Mr. K. K. Sen who 
was then the Subordinate Judge of the 
Second Court at Barisal. The proceeding 
was dismissed for default by Mr. K. K. Sen 
on the 20th of March, 1926. On the 16th of 
April, 1926, Mr. K. K. Sen was put in 
charge of the business attaching to the 
Court of the First Subordinate Judge of 
that district. Onthe 20th of April, 1926, 
the petitioners against whom the aforesaid 
order of dismissal for default was passed 
made an application under O. XLVII,r. 1 
of the Code of Civil Procedure before Mr. 
K. K. Sen who, as | have already said, had 
by this time become the presiding Judge 
of the first Court. This application was 
dealt with by Mr. K. K. Sen as the Sub- 
ordinate Judge, First Court of Barisal on the 
3rd May, 1926, with the following order: 
“Let the petition be returned to the filihg 
Pleader, B. Lakshmi Prasanna Banerjee, for 
filing it in the proper Oourt." This order, 
it may be mentioned here, was passed ona 
note which was suhmitted by the office to 
the learned Judge and Which was to the 
effect that it appeared from the order-sheet 
that the petition had been filed in that Court 
by mistake because the miscellaneous*casein 
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question had been disposed of by the Sub- 
ordinate Judge, Second Court, Barisal. On 
_ the same day the petitioners in accordance 

with the order passed as aforesaid by Mr. 
K. K. Sen re-filed the application in the 
Second, Court and the Subordinate Judge 
who presided in that Court directed it to 
© be registered and notices to issue on it upon 
the parties. Thereafter, presumably be- 
cause the officer who was presiding in the 
Second Court would have no jurisdiction to 
deal with the petition by reason of the pro- 
visions of O. XLVII, r. 2, of the Code of 
Civil Procedure, an application was made 


by the petitioners before the District Judge. 


- petition from thYSecond Court to the First 
Court. The learWd District Judge by an 
order passed on the 8th July, 1926, refused 
the said application. He relied upon the 
decision of this Court in the case of Peary 
Lall Mozoomdar v. Komal Kishore Dassia 
(1) and Ram Narain Joshy v. Parmeswar 
Narain Mahta (2), as supporting the view 
that he took, namely, that inasmnch as the 
petition was then pending ina Court which 
had no jurisdiction to deal with it there 
could be no order of transfer made by him 
in respect of that petition. The petitioners 

_ have now moved this Court and obtained a 
Rule to show cause why the case should not 
be transferred to the first Court of the Sub- 
ordinate Judge or why such other or fur- 
ther order should not be passed as to this 
Court may seem fit and proper. 

The opposite party has not entered ap- 
pearance in this Rule. We have, therefore, 
looked into the matter .as carefully as we 
‘could and we have come to the following 
conclusion. 

The petition in this present case was filed 
before the officer who had dismissed the 
previous proceedings for default. He was 
asked by this petition to review his own 
‘order. The only difficulty which apparent- 
ly struck the learned Subordinate Judge 
as being insurmountable was that whereas 
he had dealt with the original proceedings 
and dismissed them for default as the 
Judge of the Second Court, when the peti- 
tion was--presented before him he had 
become the Judge of the first Court. Look- 
ing at the provision of the, Bengal Civil 
Courts Act (XII of 1887) it seems to me 
to be clear that under s. 3 of that Act it is 


of Backergunj Ne for a transfer of the 


W 6 O. 30; 3 Ind. Dec. (N. s.) 20. e 
2) 25 O? 39; 13 Ind. Dec. (N, 8.) 27, 
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the Court of the Subordinate Judge which 
forms a class of Civil Courts within the 
meaning of that Act, and under 8. 13, 
sub s.(1) the Local Government fixes the 
"local limits of the jurisdiction of any Civil 
Court under that Act. [A] The particular 
Officer who had dismissed the original pro: 
ceedings was, no doubt, at the time when 
he passed that order, the presiding Judge of 
the Second Court, and when the application 
for review was presented before him he 
had become the presiding Judge of the 
First Court. That apparently was by 
reason of the provisions of cl. (2) of 8.13 
which empowers a District Judge to assign 
to each of the Subordinate Judges such 
civil business as is cognizable by a Sub-. 
ordinate Judge. By assigning some -par~ 
ticular civil business to the learned Judge 
and thus arranging for the administration, 
the District Judge could not have divested 
the learned Judge of the jurisdiction which 
had been conferred on him by the Local 
Government under the provisions of sub- 
s. (1) or s. 13. The view we take of the 
matter is in accord with what was expressed 
inthe cases of Bachu Koer v. Golab Chand 
(3), Mahamad Kazem Ali v. Naimuddin 
Ahmed (4) and Jagannath Prasad Singh v. 
Sheonandan Sahay (5). In our opinion, the 
learned Subordinate Judge was in error In 
supposing that because he had by the 20th 
of April, 1926, become the Subordinate 
Judge of the First Court of Barisal that 
there was any impediment in his way in 
dealing with the application for review 
that was presented before him and, in our 
opinion, he should not have returned the 
petition [A] We are also of opinion, that 
the learned District Judge was in error in 
supposing that under the peculiar circum- 
stances of the present case the authorities 
upon which he relied and which have been 
referred to above can possibly have any 
application. Those two are cases in which, 
so far as can be gathered from the reporte, 
the proceedings were originally laid in a 
Court which had no jurisdiction and in that 
way the cases are clearly distinguishab)e 
from the case now before us. We are/o 
opinion that the matter: should be deal 
with by: Mr. K. K. Sen who, we are told, is 


3) 27 C. 272; 14 Ind. Dee. (N. s.) 180. 
oy 70 Ind. Cas, 210; 26 0. W.N. 216; A. L R. 1922 
Cal. 41. ` ií 
(5) 62 Ind. Cas. 487; 6 Pat. L, J, 201; 2 P, L, T, 374; 
1921) Pat. 186, ` 





[101 L O, 1927] 


at present the Subordinate Judge of the 
First Court of the District of Barisal. 

We accordingly set aside the order passed 
by the District Judge refusing to transfer 
the case and we direct that the petition 
under O. XLVII, r. 1, which forms the 
subject-matter of these proceedings be now 
transferred to the file of Mr. K. K. Senso 
that he may deal with and dispose of it in 
accordance with law. 

._ Tae opposite party not having appeared 
in this Rule we make no order as to costa. 

Graham, J.—I agree. 

A. N. A. Order made absolute. — 





BOMBAY HIGH COURT. 
Szeconp Civie Appran No. 163 or 1925. 
August 21, 1926. 

Present :—Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Patkar. 
BALAI SHIDLI JOGATI—PLAINTIFE— 

APPELLANT 

versus 
SUBBA SANTU MAHAR anp OTHERS— 
DEFENDANTS— RESPONDENTS. 

Bombay Hereditary Offices Act (V of 1886), ss. 2, 4— 
Succession to watan—-Daughter succeeding as heir— 
Daughter’sdaughter whether postponed to daughter's son 
—Family’, ‘watan family —Illegitimate sons, whether 
members of mother’s watan family—Hindu Law— 
Inheritance. 

The family of the daughter of a watandar, who 
succeeds to the watan on the death of the watandar, 
is a ‘watan family’ within the meaning of s, 2 of 
Act V of 1886 and a female member of the family is, 
therefore, postponed in the order of succession to a 
male member who is qualified to inherit such watan, 
[p. 135, col. 2; A.) 


, The definition of ‘family’ in s. 4 of the Act is an 
inclusive definition and does not exclude the appli- 
cation of the ordinary meaning of the word family. 
[p. 135, col. 2; p. 136, col. 1; B.| 
Per Marten, C. J.—Under Hindu Law illegitimate 
children can succeed as heirs to their mother and are 
consequently legal members of the mother’s watan 
family. [p.136, col. 2; C.] 
Second appeal from the decision of 
. the District Judge, at Belgaum, in Appeal 
No. 160 of 1923, reversing that of the Sub- 
ordinate Judge, at Chikodi, in Civil Suit 
No. 416 of 1921. 
Mr. Nilkax:t Atmaram, for the Appellant. 
Mr. R. A. Jahagirdar for Mr. S. B. 
Jathar, for the Respondents. 
. JUDGMENT. . 
“Patkar, J.—In this case the plaintiff 
sues to recover possession of the watan 
lands pertainin gtoa Mharki Watan. Shantu 
was ithe original watandar and was suc- 
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ceeded by the daughter Shidli some time 
before 1886. Shidli died on October 21, 
1818, leaving a daughter Balai, the pre- 
sent plaintiff, and a son Bala. The de- 
fendants claim under the son Bala. The 
question arising in the case is whether 
the plaintiff, the daughter of Shidli, is 
entitled to succeed to the watan property 
or whether she is postponed in the order 
of succession to the son Bala by virtue of 
s. 2of Act V of 1886. Shidli, the mother 
of the plaintiff, inherited the watan pro- 
perty before Act V of 1886 came into 
force. It is common ground that Shidli 
got the property by inheritance and accord- 
ing toy ordinary Hindu Law the plaintiff 
would succeed as heir to Shidli to her 
mother’s stridhaz. It is contended on 
behalf of the defendants that the plaintiff 
being a female is postponed in order of 
succession to Bala, the son of Shidli, by 
virtue of s. 9 of Act V of 1886. The learn- 
ed Subordinate Judge held that the last 
owner Shidli was a female ənd not a malè 
and, therefore, s. 2 of Act V of 1886 did 
not apply and decided in favour of the 
plaintiff. The learned District Judge on 
appeal held that though Shidli became 
the owner of the watan, the property did 
not cease to be watan property and s. 2 of 
Act V of 1886 would apply to it. It is 
contended by Mr. Nilkant, the learned 
Pleader on behalf of the plaintiff, that s. 2 
of Act V of 1886 would not apply as 
plaintiff is not a female member of a watan 
family. Itis urged that the word “family” 
is defined by s. 4 0f Bombay Act HI of 
1874 and that “watan family” in s. 2 of 
Act V of 1886 refers to the family of the 
original watandar and neither Shidli nor 
the plaintiff belonged to the family of the 
original watandar. It is conceded, ard I 
think rightly, that the property in suit 
did not cease to be watan property after 
Shidli became the owner of the watan. It 
is also conceded that Shidli was a watan- 
dar. [A] ‘“Watandar" is defined as includ- 
ing a person holding watan property by in- 
heritance from a person having ah beredi- 
tary interest in a watan. It follows, there- 
fore, that Shidli’s family is a watan family 
and that the plaintiff being a female 
member of a watan family shall be pcst- 
poned in the order of succession to the 
son Bala who is qualified to inherit such 
watan. [A] [B] The definiticn of “family” in 
s.4is an inclfisive definition and mot ex- 
clusive, that is to say, it does not exclude 
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the application of tbe ordinary meaning 
of the word ‘family’. [B] In Bai Laxmi 
v. Maganlal Jamietram (1) Scott, C. J., 
accepted the dictionary « meaning of 
the word ‘family’ as appropriate, viz. 
“those descended (really or putatively) 
from 4 common progenitor.” We think 
that the Shidli’s family was a watan 
family and plaintiff being a female mem- 
ber of such a family is . postponed to Bala, 
the male member of the family qualified 
to inherit. In the case of Bai Laxmi v. 
Maganlal Jamietram (1) the females were 
not postponed to the males on the ground 
that the males belonged to the family of 
Mansukram and were not members of the 
family of the original watandar Gopinath 
or of the family of the new watandar 
Dinanath. Beaman, J., acgepting the inter- 
pretation put by the learned Chief Justice 
on the word ‘family’, said (page 686*) : 

“...It necessarily follows that there is no 
one in the plaintiffs’ branch at all who 
can claim to be descended either from the. 
original watangdar, that is, Gopinath or 
those who followed him by grant or acquisi- 
tion of their own, thatis to say, Dinanath 
Girdharlal and his descendants cr Venilal 
Manecklal and his descendants." 

In this case the male Bala belongs to 
the watan family of Shidli to which the 
female plaintiff belongs. It follows, there- 
fore, that plaintiff must be postponed in 
the order of succession to Bala. This view 
coincides with the opinion expressed by 
Farran, ©. J., in the case of Rahimkhan v. 
Fatu Bibi (2) though it was not necessary 
for the decision ofthat case. We think, 
therefore, that the view of the lower Court 
js correct and that the appeal must be dis- 
missed with costs. 

Marten, C. J.—I concur, The appel- 
lant’s argument was based on the conten- 
tion that Shidli had left the watan family, 
although it was conceded she was still a 
watandar and the property still watan pro- 
perty. If Shidli had married and thus 
gone into her husband’s family, I could 
have better appreeiated the argument. 
But in fact she neyer married and her two 
children Balai and Bala were illegitimate. 
Clearly she did not leave the family at 
birth, and though the appellant's Pleader 
contended that she must be taken to have 


(D 42 Ind. Cas. 450; 41 B. 677; 19 Bom. L. R, 


(2) 21 B. 118; 11 Ind, Dec. (N. 8) 81. 
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left it at some later date having regard to 
her irregular connection, he was unable to 
say when that was or on what occasion. 
Nor was he able to cite any authority in 
support of his proposition. 

[C] Further, it had to be conceded that 
under Hindu Law the illegitimate children 
could sueceed as heirs to their mother. 
Consequently, the chain of succession would 
not be broken asin England. The illegiti- 
mate children would thus be legal descend- 
ants of Shantu and legal members of the 
watan family. [C] Consequently, in my- 
opinion, Bala asa male ought to be pre- 
ferred to Balai as a female having regard to 
s. 2 of the amending Act. 

I, accordingly, agree that the appeal 
should be dismissed with costs. i i 

A. N. A. „Appeal dismissed. 


OUDH CHIEF COURT. 
FULL BENCH. 
Szconp CIviL APPEAL No. 176 or 1926. 
January 24, 1927. i 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Raza and 
Mr. Justice King. 
Babu GUDARPAL SINGH—PuaintirF 
f —APPELLANT 
versus 
Babu NAGESHAR BAKHSH SINGH 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. -12 (2)—Application 
for copy of judgment returned for insufficiency of 
stamps—Re-filed with fee required—Period between 
date of original application andthat of re-filing whe- 
ther time “requisite for obtaining copy’—Oudh Civil 
Digest, r. 889. y 
Where copies of judgment and decree are applied 
for on a certain date but the application is returned 
on the ground that the folios supplied were insuff- 
cient and it is re-filed with the additional stamps 
made good, the period between the date on which the 
application was originally filed and that on which it 
was re-filed cannot be considered as time “requisite 
for obtaining a copy” within the meaning of sub-s. 2 
of s. 12 of the Limitation Act, jf being the 
duty of the applicant himself to compute the neces- 
sary charge and file with the application a sheet or 
sheets of stamped copying paper equal in value to 
the charge for the copy. [p. 138, col. 1; A.J 
Pramaiha Nath Roy v. William Arthur 
applied. i 
No period can be regarded as requisite under the 
Limitafion Act, which need not have elapsed - 
if the party concerned had taken reasonable and 
proper steps to obtain a copy of the deeree or order. 
[p. 138, col 1; B.J 
Appeal against a decree of the Ad- 


e (3), 


l gitional Sub-J udge, Sultanpur, dated the. 
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6th February, 1926, reversing that of the 
Second Additional Munsif, Sultanpur, dated 
the 30th May, 1925. 
ORDER. 

- Hasan, J.—(October 19, 1926.) —This. is 
the plaintiff's appeal from the decree of 
the Additional Subordinate Judge of Sult- 
anpur, dated the 6th of February, 1926, re- 
versing the decree of the Munsif of the 
same place, dated the 30th of May, 1925. 

- The plaintiff-appellant’s suit for posses- 
sion of certain plots of land was decreed 
by the Court of first instance. On appeal 
by the defendants from the decree of that 
Qourt the learned Additional Subordinate 
Julgo reversed the decree of the Court of 
first instance and dismissed the plaintifi’s 
suit. 

~ Atthé hearing of the appeal in the lower 
Court the plaintiff raised the question that 
the appeal in that Court was presented 
beyond the period of limitation prescribed 
by law. The learned Additional Subordi- 
nate Judge decided this question against 
the plaintiff and held that the appeal was 
in time. In second appeal before me the 
plaintiff raises the same question again. 
“The question involves a few facts and 
they are as follows:— 

-The judgment of the trial Court was 
délivered on the 30th of May, 1925, as 
already stated. On the lst of June fol- 
lowing the defendants made an application 
for- copies of the judgment and the decree 
On the 8th of July the application was 
returned to the defendants by post on the 
ground that the folios supplied were in- 
sufficient. The application thus returned 
was received by the defendants on the 
15th of July. On the 17th of July the 
application reached back the office with 
the necessary folios. The question for de- 
cision is as to whether “the time requisite 
for obtaining a copy” within the meaning 
of subs. (2) of s. 12 of the Indian Limita- 
tion Act, 1208, should bə computed from 
the first presentation of the application on 
the Istof Jifne or from the 17th of July 
when -it returned to the office with the 
necessary folios. If the first basis of com- 
putation of the period of limitation is correct 
the appeal in the lower Appellate Court 
was admittedly in time. If,on the other 
hand, the second date is the right basis 
for computing the periol of limitation at 
i3 equally clear that the appeal in the Court 
below, was barred by limitation. 

Mr, Haider Husain in support of the con-. 
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nection that the appeal in the Court below 
was barred by time referred to two deci- 
sions—Gunga Dass Dey v. Ramjoy Dey (1) 
and Bechi v. Ahsan-ullah Khan (2). It is 
much to be regretted that the respond- 
ents are absent. The questionis one of 
general importance and as I am going to 
refer this question to a Full Bench for 
decision I refrain from expressing my 
opinion on it at this stage. 

Under s. 14, sub-s. 1, of the Oudh Courts 
Act, 1925, I refer for decision of a Full 
Bench the following question:— 

In computing the period of limitation 
prescribed for an appeal is the time re- 
quisite for obtaining a copy of the decree 
within the meaning of s. 12, sub-s. (2), of 
the Indian Limitation Act, 1908, to be 
reckoned from the lst of June, 1925 or from 
the 17th of July, 1925, in the circumstances 
of this case? 

Messrs. H. Husain and R. 
the Appellant. 

Mr. Ali Zaheer, for the Respondent. 
JUDGMENT OF THE, FULL 
BENCH. 

Stuart, ©. J.—(December 8, 1926).— 
The question to be decided by the Full 
Bench is as follows: In computing the 
period of limitation prescribed for an appeal, 


D. Sinha, for 


-is the time requisite for obtaining a copy 


of the decree within the meaning of s. 12, 
sub-s. (2) of the Indian Limitation Act, 
1808, to be reckoned from the Ist of June, 
1925, or from the 17th of July, 1925, in 
the circumstances of this case ? 

The circumstances of the case in question 
are as follows: Asuit brought by Gudarpal 
Siogh and others plaintiffs against Thakur 
Nageshar Baksh Singh and others defend- 
ants was decreed in the Court of the second 
Additional Munsif, Sultanpur, on the 30th 
May, 1925. On the Ist June, 1925, the de- 
fendants applied for copies of the judgment 
and the decree, filing with their applica- 
tion stamps tə the value of Rs. 1-8. On 
the 2nd June, 1925, the copying department 
closed for the one month's vacation allow- 
ed annually in Civil Courts in Oudh. The 
office re-opened on the 4th July, 1925, The 
application for copies was then examined 
and it was discovered that the fees paid 
were short by 14-annas. The application 
was returned to the defendants on the 8th 
July, 1925, but not’received by them till 

(1) 12 0. 30; 6 Ind. Dec. (N. s.) 20. į 

(2) 12 A. 461; A. W, N. (1890) 149; 6 Ind. Dec, 
ÈN. 8.) 1039 (F. B). S . 
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the 15th July, 1925. On the 17th July, 
1925, the application was sent back tothe 
office with the additional stamps made 
good. The stamps are always in these ap- 
plications in the form of folios, that is to 
say, plain paper with an impressed stamp at 
the head. [A] Under para. 389 of the Oudh 
Civil Digest an application for such a copy 
must be accompanied by a sheet or sheets 
.of stamped copying paper equal in value 
to the charge for the copy and it is for the 
applicant himself to compute the necessary 
charge. It is clear that in this case the 
applicants could not have applied their 
minds to the computation, for the fees 
which they paid were the minimum fees 
which are charged only in the case of copies 
of judgmentsof under fifteen hundred words. 
LA] The copy of the judgment which they 
required is over three thousand and eight 
hundred words and a very slight attention 
to the bulk of the judgment must have 
shown any person that it was more than 
_fifteen hundred words. 
which is clear to my mind is this, that it 
was the duty of the applicants themselves 
to make the necessary calculation, and 
that it was not the duty of the office to 
make the calculation for them, but only 
to check the calculation which they made. 
In these circumstances can it be said that 
a delay caused by the error of the applic- 
ants in making the computationis to be 
included in the time requisite for obtain- 
ing the copy according to the words of s. 
12, sub-s, (2) of the Indian Limitation Act 
of 1908? In my opinion the time in ques- 
tion cannot be considered the time requisite 
and this view appears to be supported by 
the decision of their Lordships of the 
Judicial Committee in Pramatha Nath Roy 
v. William Arthur Lee (3). Their Lordships 
say at page 310*; [B] “In their Lordships’ 
Opinion, no period can be regarded as re- 
quisite under the Act, which need not have 
élapsed if the appellant had taken reason- 
able and proper steps to obtain a copy of 
- thedecree or order.” |B] Applying this prin- 
ciple I would answer the question submitt- 
ed“ tothe Full Bench that the time requisite 
for obtaining a copy of the decree, in the 
circumstances of this case, is to be reckoned 
` (3) 68 Ind. Cas. 900;.49 I. A. 307; 31 M. L. J. 193; 
A.I. R. 1922 P. O. 352: 4 U. P. L. R. (P. C.) 103; 43 
M. L. J, 765; 27 C. °W. N. 156; 21 A. L. J. 118; 37 
O. L. J. 86; 18 L, W. 56; (1923) M. W. N. 526; 49 O. 
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from the 17th July, 1925. 
Raza, J.—1 concur. 


King, J.—I concur. 
By the Court.—The record is returned 


to the Hon’ble Mr. Justice Hasan with the 


above finding. 
ORDER. anes 

Hasan, J.—This is the plaintiff's ap- 
peal from the decree of the Additional 
Subordinate Judge of Sultanpure, dated 
the 6th of February, 1926, reversing the de- 
cree of the Munsif of the same place, dated 
the 30th of May, 1925. 3 

The second appeal before me was argued. 
on a preliminary point as to whether the 
first appeal inthe lower Appellate Court 
from the decree of the Munsif dated the 
30th of May, 1925, was barred ‘by time or 
not in the circumstances of the case, Under 
my order of the 19th of October, 1926, the 
question so. presented on behalf of the ap- 
pellant by his learned Counsel, Mr. Haider: 
Husain, was referred by me for decision 
to a Full Bench. The Full Bench under 
its judgment of the 3rd of December, 1926, 
has answered this question in favour of 
the argument raised on bebalf of the ap- 
pellant, that the appeal in the Court below 
was barred by limitation. The question 


-has, however, been decided with reference 


to one matter only and that is, as to whe- 
ther the time for obtaining copy of the 
judgment was to be reckoned from the’ 
ist of June, 1925 or the 17th of July, 1925. 
Now when the record has been returned 
to me for decision an application on behalf 
of the defendant-respondentsis laid before 
me for action under s. 5 of the Indian 
Limitation Act. The object of the applica- 
tion is that the appeal inthe Court below 
should be admitted after the period of 
limitation prescribed therefor for the 
reason that the applicant had sufficient 
cause for not preferring the appeal with- 
in the period prescribed by law. That is 
a matter which should be dealt with by the 
lewer Appellate Court. ° 
Accordingly I set aside the decree of the 
Conrt below and remand the case under 
O. XLI, r. 23, of the Code of Civil* Pro- 
cedure, with directions that the appeal be 
readmitted toits original number in the . 
register of civil appeals and disposed of 
acgording to law after determining tbe ap- 
plication made under s 5 of the Indian 
Limitation Act to this Court. . Costs in 
this Cotirt will be borne by the respordents 
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in any event. Other costs will abide the 
event, . 


G.H. Decree set aside, 


LAHORE HIGH COURT. 
Civit REFESENOER No, 20 or 1926. 
January 15, 1927, 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 

R. S. L. JESA RAM—PBETITIONER 


VETSUS 
Tus COMMISSIONER or INCOME-TAX 
— RESPONDENT. 

Income*Tax Act (XI of 1922), ss. 88 to 35—~Com- 
missioner's power to rectify mistake to prejudice of 
assessee after one year—Application for review by 
assessee, effect of. 

In the absence of an express provision enabling 
the Commissioner to pass orders prejudicial to an 
assessee without any limit of time, his powers in this 
behalf are subject to the same restrictions as those 
-of an Income Tax Officer under s. 35 of the Income 
Tax Act, and consequently a rectification of a mistake 
in assessment by the Commissioner to the prejudice 
of the asseasee after the expiry of one year from 
the date of demand made upon the assessee is not 
authorised’ by law. [p. 140, col. 1; A.) 

The fact that the assessee had moved the Commis- 
sioner under s. 33 of the Income Tax Act to review his 
order on some other matters will not empower him 
to do so. |p. 140, col 1; B.J 

Oase referred under s. 7 (a) of the Income 
‘Tax Amendment Act, XXIV of 1926, by 


the Commissioner of Income Tax, Punjab 


and N. W. F. Province, Lahore, with his ` 


Letter No. 505 J. M. 893-26, dated the lsth 
May, 1926. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondent. 

ORDER.—This is a reference under 
s. 61 (1) of the Indian Income Tax Act by 
the Commissioner of Income Tax Punjab 
and North West Frontier Proviuce, and 
the question on which we are asked to give 
our opinion is “Whether under the cir- 
cumstances of the present case there is any 
legal limitation preventing the Commis- 
sioner from passing his order under s. 33, 
dated.the 15th December, 1925, the result 
of which is an enhanced demand.’ The 
circumstances referred to are that the asses- 
see was assessed to income tax on an incpme 
of Rs. 23,434 but in actually calculating the 
tax the Income Tax Officer made calcult- 
tions at the rateof /1/ in the rupee instead 
of -/1/3 which was the proper rate of.tax on 
the amount goncerned. In his order, how- 
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ever, the Income-tax Officer clearly stated 
that the amount of tax had to be and was 
calculated at the latter rate. It will thus 
be observed that*there was a mistake of 
calculation apparent from the record of the 
assessment. The assessee, however, was 
not satisfied with the amount on which he 
had been assessed and claimed a reduction 
of Rs. 3,111, said to be irrecoverable loans 
written off during the accounting period. 
He applied to the Commissioner to refer 
the matter to this Court or to exercise his 
powers of review under s. 33 of the Income 
Tax Act The learned Commissioner enter- 
tained the application for review and finally 
decided to allow the assessee Rs. 1,905 as 
irrecoverable loans written off during the 
accounting period. Theresult was that the 
total assessable ingome was reduced to 
Rs. 21,929, but the Commissioner calculat- 
ed income-tax thereon at 013 per rupee. 
The result was thatthe actual amount of 
income-tax demanded from the assessee 
exceeded the amount for which a notice of 
demand had originally been issued by the 
Income Tax Officer on the 31st of December, 
1923. The final order of the Commissioner 
was passed on the 15th of December, 1925, 
the date of the -assessee’s application ta 
him being the 27th of June, 1924. It will 
thus be observed that the application for 
reference and review was presented within 
one year of the date of demand but the 
actual rectification of the mistake was made 
by the Commissioner more than a year after 
that date. The learned Commissioner is of 
opinion that no question of limitation arises 
when he passed an order under s. 33 of the 
Indian Income Tax Act in exercise of his 
powers of review and that in,tle present 
case as the review proceedings originated in 
the assessee’s petition of the 27th of June, 
1924, on which date action could have been 
initiated by the Income Tax Officer under 
ss. 34 or 35 of the Act, the ordinary period 


of one year provided by those sections did- 


not apply. 

After giving our careful consideration to 
the above opinion and the arguments ad- 
vanced before us by Mr. Jagan Nath Aggas 
wal who appeared for the Crown we are of 
opinion that the question should be answer- 
ed in the affirmative. Section 33 provides 
that the Comnfissioner may call for the 
record of any proceedings*under the Act 
and after such enquiry as he may consider 
fit may pass such orders as he thinks fit 
but subject to the provisions of the Act, 
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Now s. 35 provides that the Income Tax 
Officer may at any time within one year 
from the date of any demand rectify any 
mistake apparent from éhe record’ of the 
assessment. This power includes the recti- 
fication of a mistake which has the effect 
of enhancing an assessment. The words 
“subject to the provisions of this Act “ con- 
tained in s. 33 leave no doubt in our minds 
that the Commissioner is not entitled to 
pass an order which he himself or another 
income tax authority is not authorised to 
pass under the other provisions of the Act. 
[A] In the absence of an express provision 
enabling the Commissioner to pass orders 
prejudicial to an assessee without any limit 
of time, we are of opinion that his powers 
are subject to the same restrictions as those 
of an Income Tax Officer under s. 35 which 


clearly provides that an Income Tax Oficer 


is not entitled to rectify a mistake to the 
prejudice of an assessee after the expiry 
of one year from the date of the demand. 
Even if the case be governed by s. 34 which 
-enables an Income Tax Officer to re-assess 
income, profits or gains when they have 


escaped assessment or have been assessed 


at too low rate, the same remarks would 
apply mutatis mutandis, as, under that 
section also the powers must be exercised 
within one year. We are, therefore, of 
opinion that the expression “subject to the 
provisions of tLis Act” includes the restric- 
tion as to limitation imposed on other income 
tax authorities and, consequently, the 
rectification of the mistake in this case to 
the prejudice of the assessee after the ex- 


piry of one year from the date of the - 


demand made upon the assessee was not 
authorised by law. [A] To hold otherwise 
would mean that. there is no limit to the 
Commissioner’s power to re-open and alter 
assessments to the prejudice of an assessee, 
a position that the Legislature could not 
have contemplated. [B] The fact that the 
assessee had moved the Commissioner under 
s. 33 would not, in our opinion, make any 
difference because the question of rectifica- 
tion was not covered by his petition. [B] 

With the above expression of our opinion 
we return the case to the Commissioner. 
The assessee was not represented before us, 
there will, therefore, be no order as to the 
costs of this reference, z 

R. L. . Case returned, 
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BOMBAY HIGH COURT. 
Sgconp O1vit APPEau No. 828 or 1928, 
August 26, 1926. 

Present:—Mr, Justice Fawectt and 
Mr. Justice Patkar. 

Sheikh SULTAN RAHIM—Dsrsnvant— 
APPELLANT 
versus 
RANCHHODJI MULJI—Pratntirr— 
RESPON: BNT. 

Dekkhan Agriculturists' Relief Act (XVII of 1879), 
3s. 10A—Agriculturist, whether should be such at the 
time of suit-—Proviso to s. 10A, effect of—Interpreta- 
tion of Statutes. : 

A person is entitled to claim the benefit of s. 10A 
of the Dekkhan Agriculturists’ Relief Act if he is an 
agriculturist at the date ofthe transaction. It is not 
further necessary that he should be an agriculturist 
at the date of suit. [p. 140, col. 2; p. 141, col. 2; A.) 

A proviso excepts out of a previous section, or out 
of the earlier part of the section which contains ‘it 
something which but for it would have been within 


the enacting part. [p. 141, col 2; Bj . 
Martand Ee bak Gadre v. Amritrao Raghojiraa 


Dhamale (5), explained. A 

Second appeal from a decision of the 
District Judge at Surat, in Appeal No 99 of 
1924, confirming that of the Subordinate . 
Judge at Olpad, in Oivil Suit No. 73 of 
1923. . 

Mr. G. N. Thakor, (with him Mr. R. J. 
Thakor), for the Appellant. 

Mr. B. G, Rao, for the Respondent. 

JUDGMENT. 

Fawcett, J.—Tbe plaintiff sued to. 
redeem a mortgage dated July 15, 1919, 
contending that, though in form the docu-: 
ment isa sale-deed, it was treated as a 
mortgage under a contemporaneous oral. 
agreement. In respect of this contention, 
he claimed to be entitled to the benefit of 
s. 10A. ofthe Dekkhan Agriculturists’ Relief 
Act. An issue was, accordingly, raised in, 
the trial Court “whether the plain‘iff.is an 
agriculturiss as defined by law’. Upon, 
this, the Subordinate Judge held that he 
was not an agriculturist at the date of the 
suit, but was one at the date of the suit. 
transaction. On this finding he hela that 
the plaintiff was entitled to the benefit of 
s. 10A. On the merits he passed a decree 
for redemption in favour of the plaintiff. 

The defendant appealed; one of the 
grounds urged being that the trial Couit. 
erred in holding that the plaintiff was an 
agriculturist at the date of tke suit tran- 
sactién. The District Judge, however,. 


“ agyeed with the finding of the lower Court 


on this point, and confirmed the decree for 
redemption. ites 
[A] In this second appeal, it is contended 
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that the plaintiff is not entitled to the benefit 
of s, 10A, because to invoke the aid of that 
section he must be an agriculturist both at 
the date of vhe suit and atthe date of the 
transaction. 

The section, no doubt, requires that the 
suit or proceediag, in which s. 10A is sought 
to ba availed of, should be one “to which 
an agziculturist is a party”. But the defini- 
tion of “agriculturist” contained in s. 2 of 
the Act as amended in 1895, covers not only 
the case of a person actually earning a 
livelihood by agriculture, but also (when 
used with reference to any suit or proceed- 
ing in Oh. HI, of which s. 10A is a part “a 
person who, when any part of the liability 
which forms the subject of the suit 
or proceeding was incurred, was an agri- 
culturist within the meaning of that 

: word as then defined by law’. As pointed 
out in Damodar Nandram v. Manubai (1), 
this latter part of the definition is intended 
for a special purpose. It has the advantage 

.of obviating all questions that may arise as 
to a change of status since the date of the 
transaction, or even during the pendency of 
a suit, such as arose in Shamlal v. Hira- 
chand (2) and Padgaya Somshetti v. Baji 
Babaji (3). It is a part of the definition, 
which was first introduced by Act XXII of 
1882 and which has, therefore, governed 
suits under the Dekkhan Agriculturists’ 
Relief Act for over forty years. It must, 
in my opinion, be taken to apply to s. 10A, 
as much ass, 12 or any other provision in 
Ch. WL. of the Dekkhan Agriculturists’ 
Relief Act, unless it can be shown that to 
do so would be repugnant to something in 
the subject or context, so as to fall within 
the saving clause at the beginning of s. 2. 
The mere fact thats 10A was enacted sub- 
sequently to s., 2 does not make any differ- 
ence. In amendingan Act, the Legislature 
must, of course, be taken to have due regard 
to the existing provisions of the Act, wnich 
is being amended. 

Mr. Thakor for the appellant contends 
that the first proviso to the section shows 
that the word “agriculturist”, where it first 


occurs in the section, means an agriculturist . 


(as defined in the first clause of the defini- 
tion) at the date of, or during the pendency 
of, a suit. This proviso requires the agri- 
culturist, or the person through whom he 
claims, to have been an agriculturist at the 


. (1) 4 Ind. Cas. 264; 3f B. 65; 11 Bom. L. R. 1143. 
| (2) 10 B. 387; 5 Ind. Dee, (x. s.) 632. 
3 (3) 11 B. 469; 6 Ind, Dec. (x, s.) 309, . 
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time of the suit transaction. He says. it 
qualifies what is otherwise enacted by the 
main part of the section, and that conse- 
quently the word “agriculturist” in that 
main part must be taken to mean only a 
person who is an agriculturist at the time of 
the suit, as opposed to what he is reqyired 
to be by the proviso. I do not think this is 
asouodargument. The object of the pro- 
viso is quite clear. Ifthere had been no 
such provision, the person claiming the 
benefit of s. 104 might be a person who 
was not an agriculturist at the date of the 
transaction, but merely became one after- 
wards, ora person who, though himself an 
agriculturist, had merely acquired the 
rights of a non-agriculturist transferor. In 
such cases the transaction would not be one 
entered into by an agriculturist; and to 
prevent the sectione covering such a case, 
the proviso was enacted. It limits tha 
benefit of the section toa person who wag 
himself an agriculturist, when he entered 
into the transaction, or who claims through 
such an agriculturist; but that does not 
prevent him from being an “agriculturist’” 
within the meaning of the first part of s. 10A 
by virtue of the second clause of the definis 
tion in s. 2, if he falls under it. On the con- 
trary, this accords with the intention of the 
section that he must have been an agricul- 
turist at the date of the transaction cf, 
Sawantrawa v. Giriappa (4) | If the Legis- 
lature had intended: that the person claim- 
ing the benefit of s. 10A must be both (a) 
an agriculturist within the meaning of the 
first part of the definition at the time of the 
suit, and (b) an agriculturist at the time of 
the transaction, or claiming through such 
an agriculturist, they should have used 
words to make this clear. 

Put in simple language, the case may be 
stated thus. The fdefinition of ‘agricul- 
turist’ in s. 2 says he may be Aor B. Bee- 
tion 10A says the agriculturist party (i. e. 
A or B) must be B to get the benefit of 
the section. This requires that he must be 
B, and he can also be A; but it does not 
require that he must be A as well as B. [A] 


[B] It is just a case of the ordinary pringi- 
ple tnat “a proviso excepts out of a previous 
section, or out of the earlier part of the see- 
tion which contains it, something which but 
for it would haye been within the enacting 
part [B]" (Halsbury’s Laws,of England, Vol, 
XXVII, Art. 247, at p. 137). It excepts the 


(4) 21 Iad. Cas, 4; 38 B. 18; 15 Bom. L, R. 778 
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case of thd agriculturist being merely A, 
without also being B, or claiming through 
an agriculturist, whois B. But the limita- 
-tion on the rights of A does not imply an 
additional corresponding.limitation on the 
rights of B. To say that, because A must 
also be B, B must also be A, is an obvious 
non sequitur. 

We were referred by Mr. Thakor to 
.Martand Trimbak Gadre v. Amritrao 
Raghojirao Dhamale (5), as a decision 
binding us to take the view he advo- 
cated. In that case the original plaintif 
Raghoji was an agriculturist both at the 
time of the suit transaction and at the time 
of the suit, He died during its pendency, 
and his son Amritrao was brought on the 
record in his place. An issue was then 
raised whether Amritrao was an agricul- 
turist, and it was found that hewas an agri- 
culturist, when the suit was filed, but not 
when he was put on the record as a party. 
This Court held that the first condition in 
B. 10A was not satisfied, inasmuch as “when 
Raghoji died there was no longer an agricul- 
‘turist party to the suit. Amritrao was not an 
agriculturist. He was brought on the record 
in Raghoji's place, and s. 10A could not be 
applied in his favour”. 

Tt is not clear whether Amritrao was 
found to be an agriculturist at the date of 
the transaction. In the note of Mr. Thakor’s 
arguments at p. 954 of the report in the 
Bombay Law Reporter, it is said that he was 
so found. But no reference is made to this 
circumstance in the judgment. Nor is the 
definition of “agriculturist” in s. 2 referred 
to, The decision can, I think, only be 
treated as one where either Amritrao was 
not an agriculturist at the time of the tran- 
saction of 1885 (possibly he was not even in 
existence then), or the definition in the 
second clause of s. 2 was overlooked, In 
either view, it is not a decision which pre- 
vents us from holding that the second part 
of the definition applies to a case under 
s. 10A, as well as to any other part of 
Oh. HI. 

A decision, which can be cited as in- 
directly supporting this view, is Dagdu 
Anandram v. Mirasahib Tanhaji (6). This 
also related to s. 10A. The suit transac- 
tion was one entered into by an agricul- 
turist in 1893. The plaintiffs were his 


(5) 93 Tnd: Cas. 924; 27 Bom L. R. 951; 49 B. 662; 


A. L R. 1925 Bom. 501. 
(6) 15 Ind, Cas. 827; 36 B. 496; 14 Bom. L. R. 
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sons, who were minors living with and de- 
pendent upon their father in 1893. They 
were found not tobe agriculturists at the 
time of the suit. It was objected, according- 
ly, that the suit was not one to which “an 
agriculturist isa party.” Thereport of the 
casein Anandram v. Mirasahib Tankaji (6) 
shows that the District Judge held that s. 
10A must be read with s. 2, cl.. 2, which 
says that ‘agriculturist’ shall include a 
person who was an agriculturist when the 
liability in suit was incurred. On this 
basis he held that the plaintiffs being 
minors, depending for support‘on their 
father, who was an agriculturist, were also 
agriculturists in 1893. This decision was 
upset on the ground that ‘dependence for — 
livelihood upon another who is an agricul- 
turist is not the same thing as earning 
livelihood for oneself by agriculturé’. But 
it would have been entirely unnecessary 
to gointo this question, if in any case a 
party claiming the benefit of s.10A must 
be an agriculturist at the time of the suit. 
It seems clear that such a contention was 
never even suggested in that case, l 

I, therefore, hold that the only point of 
law raised before us fails, and would dis- 
miss the appeal with costs. 

Patkar, J.—I agree, 

ALN. A, Appeal dismissed, 


eed 


LAHORE HIGH COURT. f 
Orviu Raviston Petition No. 766 or 1926, 
February 7, 1927, 
Present:—Mr. Justice Dalip Singh. 
RAM PARSHAD alias GULLA— 
DEFENDANT—PBETITIONER 
versus 
JAUHRI MAL AND ANOTHER—- PLAINTITFS 
AND Musammat SUKH DEVI—Dzranpant 
—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 151, 158 
—Judgment, amendment of—Amendment of decree in 
conformity with judgment. r 

A Court cannot on an application under ss. 151 and 
152, Civil Procedure Code, amend a jtidgment nor can 
a decree be amended which is in conformity with the 
judgment. Š ° 

Petition for revision of an order of the 
Sub Judge, Third Class, Jullundur, dated 
the e4th February, 1926. 


Mr. R. C. Soni, for the Appellant. 
Mr. Jagan Nath Agarwal, for the Res 
spondents, f 
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“ JUDGMENT.—In this case the plaint- 
iffs brought a suit against Musammat Sukh 
Devi widow of Lachman and Ram Parshad 
son of* Lachman on a bond executed by 
Musammat Sukh Devi on behalf of herself 
and as guardian of Ram Parshad defend- 
ant. Various issues were framed and the 
Court held that the plaintiffs were entitl- 
ed to sue, that consideration was proved, 
that there was no need to reduce interest, 
that there was no proof of settlement on 
payment of Rs. 688, that the money was 
not spent for the benefit of defendant, 
No. 2 the son who was a minor nor 
was it spent on joint family interest 
and gave a decree to the plaintiff for 
Rs. 1,000 and costs against 
Sukh Devi alone. A decree was drawn 
up in conformity with this judgment. The 
decree is dated the 4th January, 1926. On 
the 2nd February, 1926, the plaintiff applied 
that the property of Lachman deceased 
should have been made liable as it had 
been proved that the amount in suit was 
raised for the benefit of the defendants’ 
family and that most of the debt had 
been incurred by Lachman deceased, They, 
therefore, prayed that the property of 
Lachman deceased might be made liable 
for the payment of the debt. Without 
issuing notice to the other side the trial 
Court passed an order saying that it had 
seen the original records and there was 
a clerical mistake. It ordered amendment 
in the decree-sheet and directed that the 
following words be added in the judg- 
ment “Decree is passed also against the 
property of Lachman deceased.” Defend- 
“ ant No. 2 hascome in revision. His Coun- 
sel contends that no such order could 
be passed without notice to him and that, 
secondly, there was no power in the Court 
to amend the decree which was in confor- 
mity with the judgment and that the 
Court had no power to amend the judg- 
ment on an application under s. 151/152 
of the Civil Procedure Code. Counsel for 
the respondents concedes that the Court 
had no’ such power but he contends that 
the respondents have been greatly pre- 
judiced by the Oourt’s action because if 
the Oourt had not accepted their appli- 
cation they could have appealed from the 
order of the trial Court and that now 


they may be barred by limitation. leam- 


unable, however, to see how this fact cgn 
affect my decision in this revision. The 
Court had no power to do what it did and 
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the plaintiffs-respondents misconceived 
their remedy.[A] Whether they can now file 
an appeal or not or whether the time spent 
by them should be allowed or not is a 
matter for them and for the District Judge 
to decide if an appeal is presented. 

I accept the revision and setting aside 
the order of the Court amending the judg- 
ment and the decree restore the original 
order and decree, The petitioner will have 
the costs of this revision. . ; 

k. L. Revision accepted, 


MADRAS HIGH COURT. 
Seconp Cryin Appear No. 1240 or 1923, 
December 9, 1926. 
Present:—Mr. Justice Devadoss. 
VADDAPILLI JOGARAO— DEFENDANT 
No. 6—APPELLANT 

versus i 
KALA VENKAMMA AND OTBERS— 
DRRENDANTS— RESPONDENTS, 

Minor—Guardian ad litem—Omission to put for- 
ward all defences open-—Negligence. 

It is the duty of the guardian ad litem cf a minor 
defendant to put forward all the defences open to 
the minor and the mere fact that the defences open 
to the minor if put forward ‘might have been success- 
fully met by the plaintiff does not render an omission 
by the guardian to raise such defences any the less 
negligent, 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. S. No, 147 of 1922 
(A. 8. No. 357 of 1921, District Court, 
Vizagapatam), preferred against that of the 
Court of the District Munsif, Chodavaram, 
in O. S. No. 54 of 1919, 

Mr. C. Rama Rao, for the Appellant. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMEN T.—The plaintiffs suit ig 
for setting aside the decree in O. S. No, 606 
of1915 on the ground that his guardian 
was grossly negligent in not putting forwara 
proper defence to that suit. The Sub- 
ordinate Judge has granted a decree in 
plaintiff's favour and the 6th defendarst 
has preferred this second appeal, It is 
strongly contended by Mr. Rama Rao for 
the appellant that P. W. No. I'l, the vendor 
of the plaintiffe property, was estopped 
from contending that the-deeree, Ex. D, 
is not binding upon him, and, therefore, 
the plaintiff who derives title from him 
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cannot set up a plea whichis not open to 
P. W. No. 11 and he is also bound by any- 
thing which would bind P. W. No. 11. Hf 
as Mr. Rama Rao contends that the Ist de- 
fendant was misled by aay misrepresenta- 
tion made by P. W. No. 11 at the time 
when Ex. D was passed and if the Ist de- 
fendant believed that representation and 
on that representation she got a charge on 
the Thuruvolu properties, no doubt P. W, 
No. 11 would be estopped from afterwards 
contending that Thuruvolu properties were 
not the subject of charge for maintenauce. 
It is suggested on the other side by Mr. 
Suryanarayana that that would depend 
upon the evidence in the case and it mightt 
be open to the parties to say that one 
Lachamma was the owner of the property 
and, therefore, lst defendant could not 
have been misled by ,any representation 
that was made by P. W. No.11. At pre- 
sent there is no evidence that P. W. 
No. 11 made any representation at the 
time Ex. D was passed nor is there 
evidence that the lst defendant be- 
lieved any erepresentation that was made 
by P. W. No. li. That being so, the 
question is, whether the guardian of the 
plaintiff should have put forward the 
defences that were open to the plaintiff to 
the suit of 1915. As the Subordinate Judge 
remarks, “the guardian of the plaintiff in 
the prior suit must have, therefore, set up 
the defence that the share purchased by 
Parvatulu was not liable tobe brought to 
sale and must have proved that at any rate 
Parvatulu was saved by the proviso to 
s. 43 of the Transfer of Property Act.” Mr. 
Rama Rao's contention is that he has gota 
very good defence to meet any case that 
the plaintiff could have put forward to the 
Suit No. 606 of 1915. That may ba so, but 
the question is whether we have to judge 
of the conduct of the guardian by anything 
that has transpired since. If she had put 
forward all the defences open to the plaint- 
iff in that suit, it might be that her defences 
might have been very successfully met 
by the plaintiffin that suit. But that is no 
good ground for saying that the plaintiff's 
gaardian was not negligent. On a con- 
sideration of the argument on both sides I 
am satisfied that the Subordinate Judge 
was right in setting aside the decree in 
O. S.No 606 of 1915 so faras the plaintiff 
was concerned and directing that the suit 
should be proceeded with from the stage 
gq the filing of the written statements. 
e 
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The next contention on behalf of the 
appellant is that the plaintiff's suit is 
barred under O. II, r. 2. I do not think 
there is anything in this contention. 

I, thereforegdismiss this appeal but in 
the circumstances without costs. 

V. N. V. Appeal dismissed. 


el 


BOMBAY HIGH COURT. 
First COivIL Appsat No. 264 or 1925. 
August 10, 1926. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Kemp, 
MANEKLAL MANSUKHBAI— 
APPELLANT 
versus 
Tas SARASPUR MANUFACTURING | 
COMPANY, LTD. —RRSPONDENTS. 

Companies Aet (VII of 1918), ss. 109, 171—Agree- 
ment by Compuny to execute legal charge—Liquidation 
of Company—Agreement, whether can be specifically 
enforced— Change of unsecured creditor to secured 
creditor after winding up—Agreement to create mort~ 
gage—Equitable mortgage—Registration, necessity of. 

A heavy contested claim against a Company in 

liquidation should usually be left to be decided by a 
suit in the ordinary way rather than in Ohambers in 
proceedings for winding up. [p. 147, col. 1; A] 
- Specific performance of an agreement to execute a 
legal. charge over the assets of the Company cannot 
be granted after a winding-up inasmuch as no cre- 
ditor can be allowed after a winding-up to change 
his position from that of an unsecured creditor to 
that of a secured creditor. |p. 150, cols. 1 & 2; B] 

It is very doubtful whether an agreement to give & 
mortgage over the assets of a Company creates an 
equitable mortgage in India. [p. 149, col. 1; p. 152, 
col. 1; C] : 

An equitable mortgage over the properties of a 
Oompany falls within the scope of s. 109 of the 
Companies Act and will be void unless the particu~- 
lars relating thereto are filed with the Registrar, 
Lp. 146, col. 2; p. 152, col. 1; DJ | 

First appeal from the decision of the Dis- 
trict Judge at Ahmedabad, in Miscellaneous 
Application No. 120 of 1921. 

Mr. B. J. Desai, (with him Mr. H. V, 
Divatia), for the Appellant. 

Mr. G. N. Thakor (with him Mr. M. H, 
Mehta), for the Respondents. 

JUDGMENT. 

Marten, C. J.—The question we have 
to decide is whether leave ought to bə 
given tothe appellant to continue against 
the respondent Company a Suit No. 672 of 
192f filed by him in the Court of the First 
Chass Subordinate Judge at Ahmadabad 
against the respondent Company and two 
other defendants who were in fact the 
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agents of the respondent Company. That 
leave is required because the Company is 
in liquidation and the suit in- question 
was brought after the winding-up petition 
although before the winding-up order. 
Accordingly, s. 171 of the Indian Com- 
panies Act, 1313, provides :— 

“When a windirg-up order has been 
made, no suit’ or other legal proceeding 
shall be proceeded with or commenced 
against the Company exeept by leave of 
the Court, and subject.to such terms as the 
Court may impose.” 

O£ course, as we „all know, the winding- 
up order relates hack to the- date of the 
presentation of the. winding-up petition. 

The plaint itself asked for a declaration 
(a) thata sum of Rs. 7,63,429 was due by 
all the defendants tothe plaintiff and for 
payment ofthat. sum jointly and severally; 
(b) that the defendant Company might be 
ordered to execute a first legal mort- 
gage of all their moveable and im- 
moveable properties to secure re~payment 
to the plaintiff of the said amount; (c) 
that the other defendants might be order- 
ed to execute a proper document by way 
of assignment in favour of the plaintiff for 
the re-payment of the same moneys of cer- 
tain commission and other moneys payable 
by the defendant.Company. to the agency 
firm; (d) and (e) for a Receiver andan in- 
junction; (f) for accounts and inquiries 
and orders for sale of the said properties 
as tothe Court may appear just; and (g) 
for further and other relief. : 

The plaint was based substantially on 
the allegation that.on June 28, 1923, the 
directors passed certain resolutions, by one 
of which it was resolved that a sum of 
rupees ten lacs was required by the Oom- 
pany,. and that it be borrowed from the 
present plaintiff on the security of the 
assets of the Oompany at6 per cent. per 
annum and re-payable in three years, and 
that a “proper legal first charge on the 
assets of the Company be created” as the 
plaintiff may require, and that the agents 
be authorized to pass an agreement to that 
effect and get the same duly sealed and 

signed by the directors. It was further 
resolved that out of that loan of ten lacs, 
rupees seven lacs had already been ad- 
vanced by the plaintiff “to the Company 
‘on the joint and several responsibility of 
the Company and the agents, and that the 
Company do pass a proper demand prontis- 
gory note in respect of the same.” 
10 
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On the same day there came a letter 
from the agents of the Company setting-ous 
what the-arrangement in this respect wae 
and stating that upon the said charg: 
being made in favour of the plaintiff h- 
was tc advance'the remaining sum of ru- 
pees six and a half laes to the two Com 
panies. Ishould explain that though we 
are giving judgment in the case of ono 
company, viz., the Saraspur Manufacturing 
Company Ltd., there is a companion appeal 
in which similar points arise, and that this 
letter in fact refers to the two Companies, 
viz., the present defendant Company and 
also to the. New Edward Manufacturing 
Company. 

It would also appear, according to thu 
plaintiff's case, that some six or seven lacs 
had, in fact been advanced to the Company 
by June 28, 1923. The plaintiff also con- 
tends that there was a further sum of 
Rs. 80,000 advanced to the Company at a 
later date. But the particulars of this 
last payment are not before us. It would 
appear from what Counsel has stated that 
Rs. 25,000 part thereof was advanced on, 
June 26. The remaining ttvo payment; 
of Rs. 40,000 and Rs. 15,000 are stated 
by the plaintiff's Counsel to be on June 30 
and July 9 respectively. Further, accord- 
ing to the particulars handed up to us, the 
precise amount up toJune 16, 1923, wag 
six lacs, 

The next important point to mention ig 
that on July 6, the title-deeds of the im- 
moveable properties were sent by the de- 
fendant Company-to the plaintiff. Then in 
October or November, according to the 
plaintiff's case, the Company intimated that 
it proposed to obtain a larger advance, riz., 
fifteen lacs from elsewhere, and to pay cif 
the existing loan to the plaintiff, and that 
the Company consequently would not re- 
quire the full loan of ten lacs from the 
plaintiff. 

The plaintiff, accordingly, alleges in para 
11 of his plaint that ee. was Alen ki ge 
lease by the defendant Company from tke 
obligation ‘to furnish the balance making 
up the full ten lacs, and therefore, it was 
agreed that the loan should be re-payable 
on demand and not within a period of thive 
years, and also that the existing* security 
was to be according to the: MONEYS that 
were actually , advanced. The proposed 
new lenders were the Industrial Bank of 
Western India Ltd., and the plaintif’s Case 
as outlined to us, is that this Bank inspect. 
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ed’ the title-deeds and made certain in- 
quiries, which took the matter on to Feb- 
ruary or thereabouts and that, moreover, 
by aletter of January 4, 1924, a formal 
notice had been given by the defendant 
Company to the plaintiff that they would 
re- pay his loan. 

Then according to the facts as stated to 
us, in February 1924 the plaintiff gave 
notice to the Company to pay off his debt 
by the end of the month. That was not 
done. Legal opinion was taken, and Coun- 
sel was instructed to draw the plaint. There 
was some delay in getting the draft, viz., 
from March to May. Then, on June 4, 
1924, a winding-up petition was presented, 
and this plaint was not filed till June 28. 
The learned Judge in the Court below has 
refused the application of the plaintiff for 
leave under s. 171 of thé Indian Companies 
Act. He now appeals to us against that 
refusal. 

Now, the suit brought by the plaintiff 
as presented to usis really a three-headed 
‘one. I have,mentioned two of the heads, 
viz, (1) a suit to obtain specific perform- 
ance of an agreement to mortgage, and 
to enforce that mortgage by sale, and (2) 
a suit to enforce a mere money demand, 
involving a mere money decree. But dur- 
ing the course of the plaintiff's argument 
he put forward yeta third head on which 
he claimed this leave. He said that by 
reason of the title-deeds having been sent 
by the Company to the plaintiff on July 6, 
there was an equitable mortgage by de- 
posit of deeds, as there was, within the 
meaning of the Transfer of Property Act, 
an intention to create a mortgage thereby. 

“Now, in the first place no such point was 
ever taken in the plaint: no such point has 
been taken in the Court below, nor in the 
memo. of appeal to us. On the merits one 
may say at once thatin England sending 
the title-deeds to a proposed purchaser or 
to a proposed mortgagee might be a high- 
|| 
mach as in the ordinary course of busi- 
ness that would never be done, On 
the contrary, it would be for the vendor 
or mortgagor to furnish an abstract 
of title fo the proposed purchaser or mort- 
gagee, and for the latter to inspect the 
deeds at the offices of the Solicitors of the 
vendor or mortgagor. * Still the practice in 
Bombay at any rate as regards sales is en- 
tirely different. There the practice is not 
fo furnish an abstract of title but for the 


significant course of conduct inas- 


wae a wy 


MANEKLAL MANSUKBBAI V. SARASPUR MANUFACTURING CO., LTD. [101-1 O. 1927] . 


vendor's Solicitors to send the title-deeds 
to the ptrchaser for perusal and investi- 
gation. Consequently, it might very well 
be that in this case they were sent not with | 
the intention to create a mortgage but 
simply in the ordinary course of business 
prevailing in Bombay, and with no other 
intention. It may well be, therefore, that 
there was no intention to create thereby 
a mortgage within the meaning of the 
Transfer of Property Act. If, however, the 
matter depended on what was the real in- 
tention of the parties, then it might be 
proper for us to permit the suit to be 
amended and to proceed on that basis, so 
that the question asto what was the real 
intention of the parties might be properly 
determined in the ordinary way in a con- 
tested suit [D] Why we do not take that 
course is that even if there was such an 
intention, and even if there was such an 
equitable mortgage created, still under 
s. 109 of the Indian Companies Act, it was 
clearly void against the liquidator and the 


‘creditors ofthe Company, becduse no par- 


ticulars of the charge created were ever 
registered. In this respect we think it 
clear, particularly having regard to the 
use of the words “together with the instru- 
ment if any by which the mortgage or 
charge is created or evidenced,” that it 
was necessary to file with the Registrar the 
particulars of the mortgage by deposit of 
title-deeds, whether or no it was accom- 
panied by a memorandum of deposit.’ I 
say nothing asto whetherit would be also 
affected by the Indian Registration Act. [D] 


That being so, it is practically admitted 
in reply that the plaintiff's case, in so far 
as ib would rest solely on such an alleged 
mortgage by deposit of deeds, must neces- 
sarily fail even if the suit was amended 
and we gave the necessary leave. Under 
these circumstances we think it would not 
be right to grant leave to sue the Company . 
in respect of a particular claim which is 
barred clearly by the law of the land and 
which must necessarily. fail. “Accordingly, 
I shall confine the rest of my judgment 
to the elaims put forward in the original 
plaint. . + 


Now the strength of the applicant's casa 
for*some form of leave appears to us 
tg depend on whether the money claim 
against the Company, and the two defend- 
ant agents can be properly and conveni», 
ently determined in the winding-up of the 
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Company. Both these agents have become 
insolvent, so we are informed, and it may 
be, therefore, that so far as they are con- 
ce‘ned it may be necessary, or at any rate 
proper, to have the Official Assignee added 
inthe suit. But in the first case, so far 
as regards the defendant Company, this is 
far from being a case of an undisputed 
money-debt. The’ liquidator has put in 
what he describes asa written statement in 
answer to the present application, and he 
contends that he has reason to believe that 
the Company is not liable for the amount 
alleged to have been advanced, that the 
agreement was without consideration, that 
the advances having been already made to 
the members of the agency firm no fur- 
ther consideration passed to the Company, 
and in para, 22 that no consideration pass- 
ed to the Company either before or after 
the alleged agreement, Then in para. 18 
he states that the alleged resolution of 
the directors relied upon by the applicant 
‘appears to be fraudulent, collusive, and 
unauthorized; and, even if valid, would 
‘create no enforceable right in favour of 
‘the applicant as against the Company. In 
short, as I understand it, his case is going 
to be this that the large debt in question 
was really a personal debt of the agents 
which they fraudulently attempted to foist 
on to the Company and that the Company 
are in no wise liable for that debt. 

Now is that the kind of case which can 
be conveniently tried in a winding-up, or 
is‘ it more convenient and proper that it 
be determined in an ordinary suit in the 
ordinary way ? A] So far as the practice on 
the Original Side of the High Court is con- 
cerned, both my brother Kemp and myself 
agree in thinking that the practice here 
is that a heavy contested claim of that 
sort is usually, if not invariably, lelt to be 
decided by a suit in the ordinary way. [A] 
In fact neither of us can remember an issue 
in such a heavy claim as this being set 
down by the Chamber Judge in a winding- 
up for decBion in Court by him or by 
some other Judge. To hear a matter of 
ban sort in Chambers would be impracti- 
cabla, 


If one turns to the English practice, in 
Palmer's Company Precedents, Voi. II, 
. 12th Edition) Winding-up, it is said (page 

52):— 
““In determining whether to giye leave 
or.not, the Court considers the question of 
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convenience and the special circumstance 
of the case.” 

Then, after giving certain instances, he 
says (page 453» — 

“In such cases as the above the machin- 
ery of an action is better fitted to secure 
justice than a proceeding by motion or 
summons in the winding up. But the 
discretion of the Court under s. 142 is not 
TUNG to cases which concern the mode of 
trial.” 


It was argued that this only applied to 
leave given to secured creditors or persons 
ia similar position. Butit is also stated on 
page 453 :— 

“Except in the case of proceedings to 
enforce the rights of secured creditors, or 
for the recovery ,of specific property, the 
Court, in giving leave to proceed, generally 
requires an undertaking on the part of the 
applicant not to enforce against the Com- 
pany without the leave of the Court any 
judgment obtained; the object in giving 
leave being merely to facilitate the ascer- 
tainment ofthe rights of the claimant in 
the most convenient mode, and not to give 
him priority over the other creditors.” 

So that that passage clearly contemplates 
that cases may arise where an unsecured 
creditor is left to a suit to establish his 
rights against the Company. 


Speaking of my own recollection of the 
English practice, I should say that that 
undoubtedly was done when you came to 
matters such.as we have here, viz., charges 
of fraud and collusion and of dummy re- 
solutions passed by the directors of the 
Company forthe benefit of the agents and 
not of the Company. There is this further 
circumstance, which has to be taken into 
consideration, that we have here according 
to the resolution a joint and several liabil- 
ity by the Company and of defendants 
Nos. 2 and 3 for the amount of this debt. 
Prima facie it is convenient that their 
respective liabilities should be determined 
in one suit. I think there is great force 
in the argument of Counsel for the appli~ 
cant that if these resolutions eventually 
stand, then it may be argued—I do not 
say successfully—that the agents were 
thenceforth nferely in the position of sure- 
ties, and that the principal debtors were 
the Company. Ifso, then surely the rights 
of the parties ought to be determined, if 
practicable, in one cuit, because otherwisg 


ton -+ 
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it is conceivable that different results might 
be arrived at say in a winding-up, and 
jn one or other ofthe two insolvencies, 
There is a further point under s. 43 of 
the Indian Contract Act as fo whether in 
any event the Company and defendants 
Nos. 1 and 2 ought not to be parties toa 
suit on this agreement. But as to this it 
is to be observed that this isa joint and 
several liability and not a joint liability, 
and that, accordingly, we think we are 
not called upon to consider the difficulties 
raised in certain eases in India and referred 
to in the notes to that section in Pollock 
and Mulla’s Indian Contract Act where you 
geta case of joint promissors. ; 
But, even if separate suits can be brought 
we have yet to consider what is the 
balanee of convenience, and nonetheless 
50 because we already have an existing 
suit filed, late though it may be but still 
filed against all these parties. According- 
ly, so far as regards the question of a mere 
“ money claim, we consider that leave ought 
to, be given to the applicant to continue the 
suit. $ 
I will now consider whether leave ought 
to be given as regards the entirety of this 
suit, or whether it should be confined. 
I have already said that we reject the 
contentions of the applicant that he should 
be allowed to amend his suit, and sue on 
the basis that the deposit of title-deeds 


on July 6, effected an equitable mortgage - 


in hisfavour. He is consequently left with 
the agreement of June 28, which he has 
asked to be enforced by specific perform- 
ance and sale. 

Now, in the first place, I think there is 
some force in the contention of the de- 
fendant as to what exactly is the agreement 
relied upon by the plaintiff. Is it oral or 
in writing, and, if so, what writings and on 
what dates? It will be observed from his 
plaint that he sets out, I think, the resolu- 
tion of June 28, and a letter from the 
agents of the same day, yet pleads never- 
theless that the agreement was varied ina 
material particular ata later date and by 
means which he does not specifically state. 
Whether the variation—I mean as regards 
the amount of the loan and the date of 
its re-payment—was effected orally or in 
writing, and if so when, is not at any rate 
specifically stated. But assuming that by 
an amendment that could be made clear, 
and assuming that he is suing on an agree- 
ment effected by a resolution of the direc- 


“ous 
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tors and the agents and the letter of June 
28, as subsequently. modified by some 
agreement in October or November of that 
year, what is his legal position under the 
agreement contained in that resolution to 
give “a proper legal first charge on the 
assets of the Company?” 

Now, if this was a case in England, 
and if one can read that word “charge” as 
meaning a mortgage, then it is clear that 
by: the Law of England an argeement to 
give a legal mortgage would then and 
there create an equitable mortgage, which 
could be enforced by a suit for specific 
performance of the agreement, and also 
to enforce the equitable mortgage itself. 
This I take it would be on the basis of the 
maxim that equity regards as done that 
which ought to be done. Thus in Ashbur- 
ner on Mortgages, 2nd Edition, it is said 
(page 23):— ; 

“A mortgage is created in equity by an 
agreement to givea legal mortgage. The 
right of the equitable mortgagee is to 
have his security perfected by the execu- 
tion of a legal mortgage; and he can com- 
bine this remedy with an action for fore- 
closure ” 


In Matthews v. Goodday (1) Vice Chan- 
cellor Kindersley in dealing with the vari- 
forms of equitable mortgages says 
(page 283*):— 

“So in the simple case put of an agree- 
ment by a party that his lands should 
stand charged with the payment of a sum 
of money to A, the cnly right of the party 
in whose favour the agreement is made 
is to come into equity and ask to have 
the charge raised by sale or mortgage; but 
he has no right to comeinto this Court 
for a decree that the party shall give him 
a legal mortgage. It is to be borne in 
mind that a legal mortgage may be more 
or less beneficial to the party than to have 
the sum raised by sale or mortgage. But 
the thing would be distinctly an equitable 
charge, and not a mortgage nor an agree- 
ment to give one. On the other hand the 
party might agree that, having borrowed a 
sum of money, he would give a legal 
mortgage whenever called upon. That 
agreement might be enforced according to 
its terme, and the Court would decree a 
legalemortgage to be given, and would 


GS (1861) 311. J. Ch. 282; 8 Jur. (x. s.) 90; 5 L. 
T. 572: 10 W.R. 148; 136 R. R. 379. 
*Page ofa1861) 31 L. J. Oh—|Ed] 
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‘also foreclose the mortgage, unless the 
money was paid.” 

It isthe former, so itis said, which we 
have here, viz., a Mere agreement to create 
a charge. 

Now, following out the English Law for 
a moment, it is equally clear that as an 
agreement to give a legal mortgage would 
amount ipso facto to an equitable mort- 
gage, the lender would become a secured 
creditor from the date of the agreement. 
Consequently, in a case like the present, 
he would be a secured creditor at the date 
of the winding-up. It follows, therefore, 
that in English Law he would get leave 
either to bring or continue an action to 
enforce his security because he was a 
secured creditor. Thus, in In re David 
Lloyd & Co. (2) the head-note of the 
decision of the Court of Appeal runs as 
follows:— 

“When an order has been made to wind- 
up a Company, a mortgagee who has com- 
menced an action against the Company to 
realize his security ought to have leave, 
under s. 87 of the Companies Act, 1862, to 
proceed with his action, except under 
special circumstances, or unless the same 
relief is given to him in the winding-up as 
he would obtain in the action.” | 

That, it will be observed, was a case 
where an equitable mortgage had been 
created by deposit of deeds with David Lloyd 
the vendor to the Bank to secure a sum of 
£40,000 for unpaid purchase-money. 


[C] But that is not necessarily the law in 
India. Admittedly a mere agreement 
to create a mortgage is not within 
the provisions of the Transfer of Pro- 
perty Act, which defines various types 
of mortgages and the rights enjoyed by 
the mortgagors and mortgagees therein re- 
spectively. That Act does indeed apply 
to mortgages by deposit of deeds in Presi- 
dency Towns, but it is studiously silent as 
regards whether a mere agreement to create 
a mortgage amounts in itself to an equit- 
able charge. So far as the arguments have 
beep presented to us, Counsel for the ap- 
plicant has been unable to furnish us with 


any authority in support of the view that an - 


agreement of that nature creates a mortgage 
here. [C] Mr. Thakor for the respohdents 
has referred us to a dictum of Sir Lawrence 
Jenkins, in Shivlal Motilalv.Tricumdas Mills 


(2) (1877) 6 Ch. D, 339; 87 L. T. 83; 25 W, R. 872, 
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Co., (3) and sequitur. But whether that 
statemeat is correct or not, and whether we 
could adopt the argument of the applicant 
that availd mértgage can be created quite 
outside the Transfer of Property Act even 
as regards immoveable property, for which 
proposition no authority has been cited to 
us, yet the applicant is on the horns of a 
dilemma. If we accede to his contention 
that the agreement of June 28, ipso facto 
created an equitable mortgage, then this 
is caught by s. 109 of the Indian Companies 
Act as being a charge on immoveable pro- 
perty of the Company, and is equally void 
so fur as regards the Companies’ immoveable 
property both against the liquidator and 
against the creditors of the Company. 14, 
however, it did not create an equitable 
mortgage, then athe date of the winding- 
up order, the plaintiff was an unsecured 
creditor. 

The position, then, sofar as regards the 
immoveable property, is much like that of 
the alleged equitable mortgage by deposit 
of title deeds which we have already dib- 
carded. It is also clear that under the 
same section in so faras the mortgage was 
to be one on the uncalled share capital of 
the Company or on any book debts of the 


‘ Company, or in so far as it can be consider- 


ed a floating charge on the undertaking or 


property of the Company, then also it was 


void. But Mr. Desai’s contention was: 
“True it may be void as regards the im- 
moveable property, but at any rate as 
regards some of the moveables, it would or 
might be valid.” For instance, as regards 
the machinery of the Company which would 
be in the mill, he contended that that 
machinery would be loose machinery, and 
would not pass as part of the immoveable 
property. ; 
In this respect a recent case decided in 
this Court of Pudumjee & Co. v. Moors (4) 
hassome bearing. There it was agreed that 
the .borrowers should put the lender in 
possession of all property of the borrowers 
including the printing machinery, papers 
and other moveable property of a newspaper 
and printing concern, amongst certain 
other terms. It was held by the Appeal 
Court (1) that though the parties intended 
by the agreement to create a charge upon 
all the Company’s moveable property, 


(3) 14 Ind. Cas. 353; 36 B. 564 at p. 597; 14 Bom. 
. R. 45 ` 


(4) 91 Ind. Cas, 334; 27 Bom. L. R. 1218; A.I. R, 
192€ Bom. 28, b 
i 
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present and future, it was not a case of 
specific goods having been marked off and 
given over to the lender, and the possession 
contemplated by it was notea complete and 
effective transfer of possession but a tempo- 
rary arrangement until a mortgage was exe- 
cuted; and (2) that the parties did not create 
a pledge of existing properties, but they 
intended to create a floating charge on the 
moveable property of the Company, within 
the meaning of s. 109 of the Indian Com- 
panies Act, and the charge was void for 
want of registration. 

I have already mentioned what the 
precise agreement was in the present 
case, viz, a first legal mortgage or 
charge on the assets of the Company. 
Mr. Desai forthe appellant ‘was driven to 
contend that as regards the machinery he 
got a fixed charge on the machinery exist- 
ing on June 28, and that consequently as 
regards the machinery added after that 
date he would get no charge at all. But 
these words being in snch wide terms, I 
should have thought that on their true con- 
struction it was intended that there was 
to be a floating charge as regarcs at apy 
rate the moveables of the Company. If so, 
then they would be caught under s. 109 (e) 
of the Indian Companies Act. But in the 
present case there was not even the posses- 
sion that was given in Pudumyee's case (4). 
The applicant here got possession. of no- 
thing whatever. All moveables from first to 
last remained in possession of the Company. 
And no authority was cited to us to show 
that a mere agreement to give a first legal 
mortgage of moveables in itself by the Law 
of India creates a valid equitable mortgage. 
It would indeed be strange if a similar 
agreement. as regards the immovesbles 
created no charge, but that a corresponding 
agreement as regards the moveables did. 


[B] Then alternatively the applicant put ` 


his case in this way. He said: “Very well, ifI 
don’t get any equitable charge either on my 
immoveables or moveables by the agreement 
of June 28, then nevertheless Iam entitled 
to come in the winding-up and claim specific 
performance of the agreement.” Now that 
was the original claim, and that was the 
claim which was dealt with by the learned 
Judge in the Court below. The difficulty 
in the way ofthe applicant is that if he 
takes up that position, then at the date of 
the winding-up order he was not a secured 
creditor. And the effect of his present 
application is to be allowed after the wind- 


ing-up to change his position from that of 
an unsecured creditor to that of a secured 
creditor. ae 

Now, I wish to make it perfectly plain 
thatwe arenot deciding that after a wind, 
ing-up no suit for specific performance of 
any sort or kind can ever be brought 
againsta Company. Authorities before us 
show that that is not correct. But no 
authority has been cited to us to show 
that an unsecured creditor can thereby 
be turned into a secured creditor. On the 
contrary the decision of the House of Lords 
in Bank of Scotland v. Macleod (5) shows 
that in general a rigid line is drawn atthe 
winding-up, and that creditors are not 
allowed to change their position after that 
aa There Lord Kinnear says (page 
317*):— 

“Tdo not understandit to be disputed 
that in this respect the Company in liquida- 
tion is exactly in the same position as an 
individual debtor under the Bankruptcy 
Acts. Rightsin security which have been 
effectually completed before the liquidation 
must still receive the effect which the law 
givesto them. But the Company and its 
liquidators are just as completely disabled 
by the winding-up from granting new or 
completing imperfect rights in security as 
the individual bankrupt is by his bank- 
ruptey. This, indeed, is the necessary effect 
of the express provision of the Companies 
Act that the estate is to be distributed among 
the creditors part passu. Every creditor 
is to have an equal share, unless any one 
has already a part of the estate in his 
hands, by virtue of an effectual legal right. 
The question, theréfore,is whether, at the 
date of the: liquidation, the appellants had 
obtained a valid security legally completed 
over the debenture issued...” [B] 


Accordingly, in that case the Court re- 
fused to order the liquidator to transfer to 
the Bank a debenture of an English Com- 
pany which the Company then being wound- 
up had prior to the windingeup agreed 
specifically to assign tothe Bank in con- 
sideration of the Bank releasing, as in fact 
it did, certain goods which at that date it 
held as security. There the Bank had 
given up the goods in reliance on the 
agreement. They had also got a contract 
for the assigoment of a certain chose in 


(5) (1914) A. O. 311; 83 L. J. P. O. 250; 110 L. 
T. 946. 
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-action containing a charge over a third 
party's property. Yet the House of Lords 
-Tefused to direct the Company to complete 
the. contract by assigning the debenture 
-iw question.to the Bank. . Oa the contrary 
the debenture of this.third party was to be 
dealt with as part of the general assets of 
-the Company being wound-up available for 
all its creditors pari passu. 
It is quite- true that ia -that casa the 
‘argument presented-to their Lordships was 
„that there was a trust created in favour 
“of the Bank, or as it might perhaps be put 
„that the debenture in question was ear-mark- 
ed for the Bank and separated from the 
‘general body of the assets of the Company 
in ‘question. That argument did not 
“prevail. It is also true that, so far as our 
‘attention has been drawn to ‘the case, the 
Bank’s claim was not put on the ground of 
specific performance. ‘But considering the 
nature’ of the case and the tribunal, before 
“whom it came, it can hardly be said to be 
‘an argument against the validity of the 
‘decision that that particular point was not 
. expressly mentioned. 
“.-Tt-comes to this then as to whether under 
`s. 171 of the Indian Companies Act: it 
would be proper in the present case -to 
‘allow the applicant to change in a very 
‘material respect his legal position as 
‘opposed to that of the other creditors. We 
think it would not, and we may point out 
‘that in this particular cassit would involve 
this that by an agreement unregistered 
and for all we know unstamped, which 
»was not on the land registry of the country 
nor yet ‘on the Company's register and was 
executed so long ago as about a year before 
-the winding-up of the Company, the applic- 
-ait could nevertheless claim to .be entitled 
-to substantially all the assete of the Com- 


- pany to the extent of seven and a half lacs. 


-and upwards in priority to all the other 
-creditors of the 
-the policy of the Companies Act. that at any 
-rate so far a@ regards immoveable property 
‘atid’ certain description of charges a full 
‘notice should be contained in the Company’s 


«register, so that any creditor or person . 
‘intending to deal.with the Oompany can . 


-ascertain ‘its financial situation in that 
‘respect by inspecting 
-register, Butif we were to accept the 
‘argument that an agreement for a mortgage. 
- could successfully evade this and be kept 


: (J was going to say)-up the sleeve of one . must 1 | 
ordinary ereditor, aa 


«particiilar creditor till after a -winding-up 


Company. It is clearly . 


. learned Judge has 


the Oompany’s . 


isi 


orderis made, it would certainly prima 
facie seem a great hardship on other per- 
sons dealing with the Company in total 
ignorance of tle fact that the whole of 
the assets of the Company were already 
pledged fora very largesum. Admittedly 
no case of this description in which’ leave 
has been granted has been brought to our 
notice. We think, therefore, under all the 
_cireumstances of this case, that it would not 
be right to grant leave to the applicant to 
continue his suit against the Company so 


-far as he claims to obtain or have a charge to 


the Company's property whether moveable 
or immoveable, and whether under an exist- 
ing charge createdin 1923 or whether by 
obtaining a decree for specific performance 
of the agreement of 1923. 

. That being so, the situation is this that 


..we think the suit ought to goon qua the 


money demand but be limited entirely to 
that claim. As tothat, we have power to 
impose terms under 8. 171, and accordingly, 
the terms we impose on granting this con- 
cession is that the applicant edo first elect 
whether he will amend his plaint in the suit 
by confining the relief claimed to a mere 
money demand and by abandoning all 
claims on the basis of his being a secured 
creditor, or entitled to become one by 
specific performance or otherwise. We 
will give hima monthin which to make 
his election. If he electsto take that 
course, the leave will be granted. If he 
does not elect to take that course, then the 
present application will be dismissed, 
There will be liberty to apply. 
` Kemp, J.—I agree with the order pro- 
posed. 

This isan appeal against the order of the 
District Judge refusing leave to the applic- 
ant to proceed with the suit against the 


- first opponent Company and opponent Nos, 


2 and 3 who are the agents of the Company 
for various reliefs. One of the reliefs relates 
to specific performance of an agreement 


. which is alleged by the applicant to have 


taken place on June 28, 1923. Now, the 
refused leave on the 
assumption that, first of all, the moneysein 
respect of which the agreement to mortgage 
is alleged to have been passed were paid to 


the Company and, secondly, that the agree- 


ment of June 28, 1923, had fallen through. 


- He, therefore, heid that the plaintiff was 


notentitled to proceed with the suit, and 
must proceed, to proye his claim as an 
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Now, it is true that in dealing with this 
matter what we haveto see is whether a 
prima facie case exists for giving leave. 
The applicant rests his cdse mainly on the 
agreement to mortgage. Mr. Desai forthe 
plaintiff in his reply admitted that he did 
not claim that the mere agreement to mort- 
‘gage constituted any charge, andif he had 
claimed that, obviously he would have been 
met by s. 109 of the Indian Companies 
Act. [C] Now, an agreement to mortgage 
creates in itself no interest in the property, 
and although it may be that such an 
agreement creates on equitable mortgage 
in England, turning to s. 58 ofthe Transfer 
of Property Act, the way in which mort- 
gages may be created here is stated in 
that section. There is a provisoto s. 59 
that nothing in that's section shall be 
deemed to render invalid mortgages in 
Presidency Towns by depositof title-deeds. 
No provision is to be found for an equit- 
able mortgage of the nature contended for 
by the applicant. Therefore, so far as the 
applicant is *concerned, hehas merely an 
agreement to mortgage in bis favour. [C] 
It would be inequitable to allow him to 
constitute himself a secured creditor by 
giving him specific performance of such an 
agreement. 


[D] Then Mr. Desai contended that there 
had been an equitable mortgage by deposit 
of title-deeds during the course of the nego- 
tiation following on the agreement of June 
28, 1923. So far as that is concerned, the 
answer to it is again s. 109 of the Indian 
Companies Act. The particulars of any 
such mortgage and the document itself 
should have been registered with the Regis- 
trar of Companies. [D] 


Then, driven from these two positions Mr. 
Desai's last point was that he was atany 
rate entitled to specific performance of the 
agreement to givea mortgage so far as the 
moveables of the Company are concerned. 
Astothat it is to be noticed that no 
possession was taken under the alleged 
agreement to mortgage, and so far asthe 
creditors were concerned, the property still 
remained the property of the Company. 
Clearly, the intention of the parties was 
that there should be a legal mortgage - or 
charge on the whole assets of the Company. 
Iam, of course, assuming that an agree- 
ment was made on behalf of the Company. 
That is a fact in issue. Sofaras the 
necessity of registration of the particulars 
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with the Registrar of Companies is con» 
cerned, itis clear that the applicant could 
not in this case obtain any extension of 
time within which he might effect such 
registration because the Company had 
already been ordered to be wound-up. 

Then there isthe fact thatin his plaint 
the applicant does not state that he claims 
specific performance ofa covenant io mort- 


gage moveables or an equitable mortgage 


by deposit of title-deeds, 


Under these circumstances, I think that 
the only relief to which the applicant may 
be entitled is to prove his claim in respect 
of the money advanced. Now,onthis point 
Mr. Thakor states there should be no 
difficulty in proving the claim in the, wind- 
ing-up. Thefact that a promissory note 
was passed for 11 per cent, interest by 
the agents of the Company, when the Com- 
pany were in the habit of paying 6 per 
cent. interest, tends to show that the 
Company was not liable but that the loan 
was to the agents personally. Further, Mr, 
Thakor refers to the entries in the Com- 
pany'’s books and the fact that the agents 
drew out these moneys and he saysthat this 
clearly shows that the moneys were never 
received or used by the Company, but used 
entirely by the agents. That may be so. 
But inthis case there are charges of fraud 
which, in my opinion, are more suitably 
tried by a separate suit. I, therefore, 
agree with the order proposed. 


_ Marten, C. J.—I should have added 
that if the applicant elects to confine his suit 
to a money claim, then undertaking refer- 
red to in Palmer, Vol. II, at page 453, 
on the part of the applicant must be given 
by him, viz., that he will not enforce 
against the Company without the leave of 
the winding-up Court any judgment 
obtained. If the applicant elects to amend 
bis plaint inthe way I have mentioned, 
then the order of the Court below will be 
varied accordingly. If, on tke other hand, 
the applicant elects the contrary, then the 
present appeal will be dismissed, and we 
think with costs. But if,on the contrary, 
he elects toamend, then we think the fair 
order as to costs would be that the appli- 
cant should pay half the costa of the 
liquidator of the present proceedings. 


- Shbstantially the fight has been on the 


question whether the applicant is a secured 
creditor or not and on thatthe applicant, 
in our opinion, has failed. lf pecegsary the 
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liquidator will get the balance 
costs out of the assets. 
A, NA, 


of ‘his 
Order accordingly, 


Soe 


LAHORE HIGH COURT. 

Lerrers Parent Appgat No. 231 or 1925, 

February 4, 1927. i 

Present :—Sir Shadi Lal, Kr., 

Ohief Justice and Mr. Justice Broadway. 
ABDUL HAMID—PtatntTiFF—APPELLANT 
versus 
MUHAMMAD AFZAL—DzsrenpantT] 

— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
151) (a)—Ex parte enquiry—Misconduct. 

Holding an enquiry behind the back of a party to 
the reference no matter whether evidence is recorded 
wr not, is a legal misconduct on the part of an arbi- 
trator or Umpire. [p.153, col. 2; A] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Jai Lal, in Civil 
Appeal No. 3141 of 1924, on the 30th April, 
1925, and reported at 88 Indian Cases 161, 
reversing that of the District Judge, 
Gurdaspur, dated the Ist August, 1924. 

Mr. Muhammad Amin, for the Appellant. 

Mr. H. C. Mital, for the Respondent. 

JUDGMENT.—Certain disputes hav- 
ing arisen between one Muhammad Afzal 
ard Abdul Hamid, they referred the same 
to arbitration. The agreement to refer 
contained a clause to the effect that in the 
event of the arbitrators named being un- 
able to agree, ote Muhammad Ashraf was 
to act as: Umpire. The arbitrators named 
having differed, Muhammad Ashraf, as 
Umpire made an award. Abdul Hamid 
filed an application under para. 20, Sch. 
II, of the Civil Procedure Code, praying 
that the award should be filed and a decree 
passed in accordance therewith. Muham- 
mad Afzal raised various objections to the 
award charging the Umpire with miscon- 
duct and pointing out that the award was 
defective gwing to serious arithmetical 
errors, 

The trial Judge found that no miscon- 
duct had been proved against the Umpire 
and held that he himself could correct 
the arithmetical errors. He accordingly 
directed the award to be filed and granted 
a decree in accordance with it as amended 
by him. ‘° 

Against this Muhammad Afzal preferred 
an appeal to this Court which was heard 
by Mr, Justice Jai Lal who held that the 
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award was vitiated owing to the miscon« 
duct of the Umpire and owing to the fact 
that the arithmetical mistakes could not 
be rectified by the Court and were illegal- 
ities apparent on the face of it. He accord- 
ingly accepted the appeal and dismissed the 
application to file the award. f 

Abdul Hamid has preferred this appeal 
under cl. 10 of the Letters Patent and on 
his behalf Mr. Muhammad Amin has con- 
tended that the view taken. by the learn- 
ed Judge in Chambers on the pointg 
raised before him was erroneous. A great 
deal of argument centered round the ques- 
tion whether the Court had the power to 
correct arithmetical errors in an award. 
I do not think it necessary to discuss this 
point, however, as in my opinion the appeal 
must be dismissed on the ground that the 
learned Judge in Chambers is right in 
holding that the Umpire was guilty of mis- 
conduct. [A] The Umpire when examined 
admitted that he made certain enquiries 
at Mouza Dullain the absence of Muham- 
mad Afzal although he denied that hé 
recorded any evidence at the time. He 
also stated that he had informed the de- 
fendant of this fact later on. It seems to 
me that in making these enquiries le- 
hind Muhammad Afzal's back the Umpire 
was clearly guilty of misconduct, whether 
he recorded evidence or not, as, in w, 
opinion, such an ex parte enquiry should 
not have been made, [A] It is impossible t» 
determine what impression this ex parte 
enquiry made on the mind of the Umpire 
and how far it affected his ultimate de- 
cision. I would, therefore, dismiss this 
appeal with costs. 

Shadi Lal, C. J.—I conewr. 

R. L. Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST’ ORDER No. 7 oF 1925, 
December 10, 1 126, 

Present :—Mr. Justice Ramesam and” 

Mr. Justice Madhavan Nair 
MANDAVILLI RAMANNA—Appriiant 
. VETSUS 
Tae OFFICIAL RECEIVER, GODAVARI 
— RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 52— 
Creditor's right tọ secure his interests—Mere Pretere 
ence, effect of, ° : 


154 
A creditor is entitled to protect himself and over- 
yeach the other creditors apart from insolvency law. 
{p. 154, col. 2; A] era 
Appeal against an order, of the District 
Court, Godavari at Rajahmundry, in I A. 
No. 600 of 1921, in IP. No. 11 of 1920. 
Mr. P. Somasundaram, for the Appellant. 
Mr. G. Lakshmanna, for the Respondent. 


.. SUDGMENT.—This is an appeal 
against the order of the District Judge of 
Godavari setting aside the sale of two 
native schooners in favour of the ‘appellant 
by an insolvent, V. K. Subramania Pallai, 
a native of Ceylon. The insolvent was 
carrying on ship building business-in the 
Godavari District from 1917 to 1920 and in 
the course of this business he was purchas- 
ing timber and iron goods from merchants 
in that district and beeame indebted to 
them, The appellant is one of such mer- 
chants. He was supplying him with iron 
goods and money. The last promissory 
note between the appellant and the insol- 
vent Ex. XIX, dated lst October, 1919, 
purports to be for Rs. 30,000. Along with 
itan agreement. Ex. XXI, was. said to 
have been executed on the same day giv- 
ing his ships as security for the money. 
The ships were sold by transfer of regis- 
try before the Port Officer on 19th Janu- 
ary, 1920. Vide Bxs. XV, XVI, XVII. 
Within a month after this, it is said that 
the insolvent left the district. The suits 
were filed against him and attachment 
orders were obtained. On 14th April, 1920, 
there was an application for declaring 
him an insolvent. He was adjudicated in 
November, 1920. 

The Official Receiver referred the ques- 
tion of genuineness of the sales to the 
Court and the accounts of the appellant 
were filed before the Court. These consist 
of ledgers, -chittas and rough chittas, The 
lower Court found the day books, Exs. 
XVII, (a), (b), (c), (d) and ledgers, Exs. I, II, 
and IV series as representing true transac- 
tions but it suspected the genuineness of 
Exs. Ill, V, VI, Vi, VIH ; Ex. VHI, pur- 
ports to be a separate chitta for money- 
lentling business from 24th March, 1919. 
The items of credit init are items brought 
from the godown account and all appear 
in Exs. VIII, (b), (0), (d), and so long as 
Exs. VII, (a), (b), (c) and (d) are said to 
be genuine there is no point in attacking 
the genuineness of Ex. VIII. We think 
that Ex. VIII, is genuine and is supported 
by the, Other account books in the case, It 
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follows that there is no reason to suspect 
the ledgers. It is clear, therefore, that 
Subramania Pillai, the insolvent, was in- 
debted to the appellant to the extent of 
Rs. 30,000 upto October, 1919,and Rs. 42,000 
upto January, 1920. 

The only question then that remains is 
whether theagreement, Ex. XXI, execut- 
ed on Ist October,-1919, is a genuine docu- 
ment, i. e. whether it was executed on the 
date it bears and was nota collusive later 
transaction antidated. On this point the 
appellant has examined.three witnesses be- 
sides himself. His 2nd and 3rd witnesses 
are the attestors of the document and the 
4th witness who was his clerk, is the 
writer.. The 2nd witness is employed: in 
the Imperial Bank as a shof on a galary 
of Rs. 85 and he is also related to the ap- 
pellant. The 3rd witness is a goldsmith 
who lives in front of hishouse. The agree- 
ment purports to be executed on Ist Octo- 
ber—the date of the document. We. do 
not find any suspicious circumstances in 
connection with this document. We think, 
therefore, that the ships were given as 
security on lst October, 1919. [A] A creditor 
is entitled to protect himself and over- 
reach the other creditors apart from the in- 
solvency law. [A] Under the insolvency law 
such transactions can be questioned: only 
if within three months before adjudica- 
tion. Here, the document giving the ships 
as security was more than 3 months before 
adjudication and, therefore, cannot be ques- 
tioned. The sale of the 19th January may 
be questioned on that ground. ‘Otherwise 
we think it is perfectly genuine. - f 

It is doubtful whether these ships were 
worth more than Rs. 42,000 which was the 
amount of debt due to the appellant. 
They were sold for Rs. 45,600. The evi- 
dence showsthat they are worth far less 
than this amount now, But still, we are 
willing to make an order in favour of the 
Official Receiver so that he may utilise any 
sum that may be realised beyong Rs. 42,000 
for the benefit of the general body of cre- 
ditors, and this course is agreed to by the 
learned Vakil for the appellant. We.dec- 
lare that the charge of the appellant is 
valid and that he will be entitled to pos- 
session of these two ships. We give six 
months’ time. for the Official Receiver with- 
in Which to find a proper bargain for 
these two sbips. If.he-is able to find a 
purchaser for .more:than: Rs. 42,000 he can 
‘pay -the amount:of Rs. 42,000:-to. the’ reg- 
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pondent and take the ships and retain the 
extra amount forthe benefit of the gene- 
ral creditors. If within six months he can- 
not finda purchaser, the appellant shall 
retain the ships as absolute property. 

- The ‘appellant has substantially succeed- 
ed in. this appeal and is entitled to his 
costs from the Official Receiver. 

ORANY i Order modified. 


evenaren 


. BOMBAY HIGH COURT. 
Sroonp Civin ArreaL No. 515 oF 1925. 
September 2, 1926, 
Present;—Mr. Justice Fawcett and 
Mr. Justice Patkar. 

| NINGAPPA MARBASAPPA 
. ARLESHWAR-—DEFRNDANT— APPELLANT 
` VETSUS 
GYANAJI POMAJI MARWADI— 
. PLAINTIFF——-RESPONDENT. 

Registration Act (XVI of 1908), s. 49—Agreement 
to sell—Earnest money above Rs. 100-——Registration, 
necessity of—Objection as to admissibility, whether 
can be taken in second appeal—Privy Council deci- 
sions, binding nature of-—Law Reports Act (XVIII 
of 1875,—Precedents—Judgments of Superior Courts, 
effect of, on pending cases. 

An agreément for the sale of immoveable property 
is compulsorily registrable in cases where the intend- 
ing purchaser has paid earnest money of Rs. 100 or 
over has not refused to accept delivery and, there- 
fore, is inadmissible in evidence in a suit by the 
purchaser to enforce specific performance. [p. 155, 
col. 2; A] 

Dayal Singh v. Indar Singh (1), followed. : 

An objection that a document which requires re- 
gistration but is not registered, is not admissible in 
evidence under s. 49 of the Registration Act may be 
taken for the first time even in second appeal 


though no objection was taken to its admissibility in 


the Oourt of first instance. [p. 156, col. 1; B] 

` Basawa v, Kelkapa 12), Safdar Ali Khan v. Lach- 
man Das (3)and Oomatool Fatima v. Ghunnoo Singh 
(4), followed. i 

_ Although a decision of a High Court in India may 
not be binding until it is reported in the authorised 
series of the Indian Law Reports under the provisions 
` of the Law Reports Act, 18/5, a decision of the Privy 
Qounci] binds althe Courts in India, at any rate as 
soon as it is promulgated and comes to the knowledge 
of a Court. [p. 156, cols. 1 & 2; C] 

> Judgments of a Superior Court, although they do 
not re-epen decided cases, yet decide similar cases 
pending wher the judgments are given. [p. 156, 
col. 2; D 

_ Second appeal from the decision of, the 
District Judge at Dharwar, in Appeal No. 61 
of 1924, reversing the decree passed by the 
Joint Subordinate Judge at Hubli, ia Civil 
Suit No. 554 of 1921. A : 

_ Mr, GON. Thakor (with -him-Mu-R, A, 
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Jahagirdar, for Mr. S. B, Jathar), for the 
Appellant. 

Mr. Bahadurji, (with him Mr. G. P. Mur- 

deshwar), for the *Respondent. 
JUDGMENT. 

Fawcett, J.—In this case the plaint- 
iff sued the defendant for specific per- 
formance of an agreement to sell ihe 
plaintiff certain land and for possession 
of the land with mesne profits, The defend- 


ant admitted having executed this agree- 


ment butsaid that it had been executed 
under certain circumstances detailed in 
his written statement, which rendered 
the agreement ineffective. The first issue 
in the case was whether the defendant 
proved that that agreement was passed by 
him under the circumstances alleged by 
him. That issue was answered by the 
Subordinate Judge in theaffirmative, and 
he dismissed the plaintiff's suit with costs. 
An appeal was made by the plaintiff to 
the District Court, where the defendant 
did not appear. We are told that that 
was due tosome mistake or dault of the 
Pleader who was engaged. However that 
may be, the District Judge heard the 
appeal exparte, and decided that, even 
accepting the story of the defendant, the 
agreement between the defendant and tho 
plaintiff about the sale of certain land 
would becapable of enforcement, and that 
the defendant had failed to show cause 
why the agreement should not be carried 
into effect. Accordingly, he passed a decree 
for the relief prayed for in the plaint and 
costs of the appeal. 

The defendant comes .in second appeal 
to this Court. In the memorandum of the 
appeal the ground (1A) says that the agree- 
ment in question is inadmissible for want 
of registration and is not duly proved. 
At the hearing of the appeal, Mr. Thakor 
for theappellant referred to the recent 
decision of the Privy Council in Dayal 
Singh v. Indar Singh (1) where their Lord- 
ships laid down that [A] an agreement for 
sale of immoveable property is com- 
pulsorily registrable under the Indian 
Registration Act, in any case where the 
intending buyer has paid earnest money 
of Rs. 100 or over aud has aot refused to 
accept delivery of the land andis pressing 


(1) 98 Ind. Cas. 508; 28 Bom. &. R. 13872; A. L R. 
1926 P. O. 94; 94 A. L. J. 807; (1926) M. W. N. 602: 
3 0. W. N. 634; 24 L. W. 396; 44.0. L. J. 97;7 P. L, 
T. 661; 51 M. L. J. 788; 31 O, W. N. 125; 53 I. A, 
214; 28 P, L. R. 10 (P. 0). : 
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for specific performance. [A] Accordingly, 
Mr, Thakor urged that the agreement 
Ex. XXI, which recites that Rs.- 2,000 were 
paid in advance out of the purchase-money 
of Rs. 4,000, fell under this decision, 
assuming that the plaintiff's case is correct. 
Accordingly, he urged that under s. 49 of 
the Indian Registration Act this agreement 
could not affect any immoveable property 
that it purported to cover and is inadmis- 
sible in evidence. Mr. Bahadurji for the re- 
spondent objected that this was-a new point 
mot raised in either of the two lower Courts, 
and that it could not be urged in second 
appeal. It has, however, been decided by 


this Court in Basawa v. Kalkapa (2) that [B] 


an objection thata document, which requires 
registration but is not registered, is not 
admissible in evidence under s. 49 of the 
Indian Registration Act may be taken in the 
Qourt of Appeal though no objection was 
taken to its admissibility in the Court of 
first instance. There West, J. inthe judg- 
ment of the Court says (page 491*):— 

“The bulwark against fraud, intended 
to be constituted by registration, is of 
as great public importance even as the 
interest of the revenue, and when we 
find that the Registration Act VIII of 
1871, s. 49, says not only that a docu- 
ment requiring registration, but unregis- 
tered, shall not be received in evidence, 
butalso that it shall notaffect any immove- 
able property, we think that wecould not, 
consistently with the law, allow if to count 
as a part of the materials on which we 
have to dispose of this case, supposing that 
registration was, indeed, indispensable to 
its validity.” i 

That amounts to saying that an objection 
under s. 49 of the Indian Registration Act 
is very much on the same footing as an 
objection that a suit is barred by limita- 
tion ; and an Appellate Court, even ifit be 
sittingin second appeal. must take notice 
of an objection of that kind, which does not 
require any further inquiry to decide 
whether or not it is a proper objection. 
.Tbere are also similar decisions in 
Safdar Ali Khan v. Lachaman Das (3) and 
Oomatool Fatima v. Ghunnoo Singh (4). 
Therefore, I think that this objection can 
be taken and must be considered by this 
Court. [B] [C] Itis nof a case of a decision 

@ 2 B. 489; 1 Ind. Dec. (x. 8.) 748. 

3) 2 A. 554; 5 Ind. Jur. 92; 1 Ind. Dec. (N. 8.) 


927, 
(4) 19 W. R. 22. 
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of a High Court in India which, until it i# 
reported in the authorised series of the 
Indian Law Reports, might not be binding 
under the provisions of the Indian Law 
Reports Ast of 1875. This isa decision of 
the Privy Council which binds all the 
Courts in India, at any rate as‘soon as that 
decision is promulgated and comes to the 
knowledge of a Court in India. [C] In the, 
present case copies of the judgment in 
question have bèëù sent by the Judicial 
Committee to this Court, and are on the 
current file of such judgments. Therefore, 
this is a decision which, in my opinion, 
must be given effect to in a case like the 
present, because the ordinary rule is, that 
[D] judgments of a Superior Court, although 
they do not re-open decided cases,. yet de- 
cide similar cases pending when the judg- 
mentsare given: [Dj compare Hardcastle on 
Statutory Law, 3rd Edition, page 363, At 
the date of the Privy Council decision, 
this second appeal was pending before the 
Oourt and as already mentioned an objec- 
tion Had been raised in the memorandum 
of appeal that the document was inadmis- 
sible for want of registration. No doubt, 
it is the case that the defendant denies 
that in fact there wasa payment of Rs. 2,000 
in advance, as recited in the agreement; 
but the plaintiff contends that that pay- 
ment was made and the point must be 
decided on the allegation in the plaint that 
there was this payment and on the reci- 
tals in the document to the same effect, 
The case falls entirely under the Privy 
Council decision, the plaintiff also not hav- 
ing made any default and pressing for 
specific performance. It may be that in 
some future case the Privy Council may 
re-considér that ‘decision, or it may be that 
the Legislature may intervene and pass an 
Act validating documents that have not 
been registered on account of the previous 
view ofthe law that such documents did 
not require registration, “But that cannot - 
affect the decision. of the pregent case, and 
on the objection, I am of opinion, that it 
must be held that the plaintiff's claim, 
which depends on this document Ex. XXI, 
fails and that accordingly the decree of the 
trial Court must be upheld. 

[Bis Lordship then decided the other points 
that were argued and proceeded:] 

‘We think the fairest order to pass in the 
circumstances, the point of registration not 
having» been raised either in the trial Court 
or by the respondent in the lower Appel- 
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late Court, is that each party should bear 
his own costs of the appeal to the District 
Judge and the appeal to this Court. The 
restoration of the decree of the trial Court 
confirms its order that the plaintiff should 
bear the costs of the defendants in that 

suit. i . 

Patkar, J.—I agree. 


A. N. A. Appeal allowed, 


MADRAS HIGH COURT. | 
‘Crvin Revision Perirton No. 1147 or 1925. 
December 20, 1926. 
Present:—Mr. Justice Wallace. 
KOMMARAJU NARASIMHAM AND 
ANOTHER— PLAINTIFFS— PETITIONERS 
versus 
KOLLI SOBHANADRI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 8 (7)—Oid 
waste—"“Decree of Court establishing that the ryot has 
no occupancy right”, meaning of—Decree effectively 
depriving ryots of possession, effect of. 

The words “final decree of a competent Civil Court 
establishing that the ryot has no occupancy” in the 
last clause of s. 3 (7) of the Madras Estates Land 
Act do not imply that the deciee relied on must 
contain these ipsissima verba but mean any decree in 
which the occupancy right has been and ought to 
have, been specifically in issue in the suit and has, 
therefore, been explicitly or implicitly decided in the 
suit in which the decree was passed. |p. 157, cols.1 & 


;A 

3 

Where a landholder obtained a decree declaring 
him entitled as against the tenants to physical pos- 
session and in execution of the decree ousted them 
from possession and they took no steps to establish 
their occupancy rights, the decree must be held to 
have established that the tenants had no occupancy 
rights. within the meaning of s. 3 (7) of the Madras 
Estates Land Act. [p. 157, col. 2; B] 


Petition under s. 115 of Act V of 1908 
and.s, 107 of the Government of India 
Act, praying the High Court to revise the 
decree of the District Court, Kistna at 
Masulipatam, in A, S. No. 420 of 1423, pre- 
ferredagainst the decree ofthe Court of the 
Deputy Collector, Gudivada Division, in 
8. ©. 8. No. 163 of 1922. 

Mr. P. Somasundaram, for the Peti- 
tioners. 

Mr. N. Swaminatha Iyer, for the Re- 

- spondents, 


JUDGMENT.—The first question for 
‘decision in the appeal is whether the 
TA] words “final decree of a compe 
tent’ Civil Court establishing that the 
ryot has no occupancy right” ip ‘the 
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last clause of s. 3 (7) of the Madras 
Estates Land Act imply that the de- 
cree relied on must contain these ip- 
sissima verba or whether they mean any 
decree in which the occupancy right has 
been and ought to have been specifical- 
ly in issue in the suit and has, therefore, 
been explicitly or implicitly decided in'the 
suit in which the decree was passed. [A] 
The District Judge has taken the former 
view and the trial Court the latter. I think 
the District Judge's view is wrong and 
too narrowly construes the words of the 
clause. The result of such a construction 
would be that where a decree is in such 
terms that the tenants cannot in the face 
of it set up occupancy rights but does not 
expressly say that they have no occupancy 
tights, the tenants may nevertheless suc- 
cessfully maintain against the landlord in 
any subsequent litigation that they have 
occupancy rights. The Courts would be 
rather stultifying themselves by accepting 
such a construction of the clause. In the 
present case, the decree which the plaint- 
iffs’ predecessors-in-title obtaiged in 1888, 
declared them entitled as against the then 
tenants of the present lands to physical 
possession and the plaintiffs in execution 
of the decree, were in 1891 actually put in 
physical possession of the lands. [BjObvious- 
ly tenants so ousted by decree of Court 
and Court delivery retained no occupancy 
rights and could not, in the face of that 
decree against them, maintain that thev 
had. They rested content under that 
decree and delivery and made no attempt 
to challenge then or to establish there- 
after any rights of occupancy. I agree 
with the trial Court that in effect this 
decree established that they had no oc- 
cupancy rights. [B] The land, therefore, 
since 1898 has been, evenif it was ryoti land 
before, old waste, according to the last 
clause of s. 3(7) and remained old waste 
up to and after the passing of the Madras 
Estates Land Act. 

On this finding, the decision of the trial 
Court is correct, and no other point re- 
mains for consideration. I reverse the 
decree of the lower Appellate Court ang 
restore that of the trial Court with costs 
to the plaintiffs throughout in all Courts. 

V. N. V. Decree reversed, 
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LAHORE HIGH COURT. 

Civit Revision No. 680 or 1922. 
June 5, 1924, 
Present:—Mr. Justice Zafar Ali. 
Tas SECRETARY or STATE ror INDIA 
aN COUNCIL—Derenpant—APPELLANT 
, VETSUS 
Fandit BALMOKAND—PuaintiFF-— 
RESPONDENT: 

Railways Act (IX of 1890), ss. 8 (6), 118, 145—Suit 
against Secretary of State for act of Railway servant— 
Agent's power to authorise Counsel—Person travelling 
without ticket charged for fare and penalty—Onus of 
proving that sum levied was improper—Provincial 
Small Cause Courts Act (IX of 1887), s. 25—Revi- 
sional powers of High Court, scope of, 

Where a suit is instituted against the Secretary of 
State on account of any act committed by a Railway 
servant it is open either to the Secretary of State or 
to the Agent to authorise a Counsel to appear. [p. 
158, col. 2; A] 

Where a person who has been ‘made to pay the 
requisite fare and penalty fdr travelling without tic- 
ket sues to recover the amount back from the Railway 
Administration, the onus of proving that the amount 
was improperly levied lies on him. [p. 159, col, 2; B] 

Revisional powers conferred on a High Court by 
8. 25 of the Provincial Small Cause Courts Act are 
much wider than its powers under s. 115, Civil Pro- 

“cedure Code, amd may be exercised in any case where 
a failure of justice appears to have occurred in con- 
sequence of misinterpretation of law or misjudging 
the facts and evidence. [p. i58, col. 2; C.] 

Petition under s. 25 Act 1X of 1887 for 
revision of a. decree of the Munsif, First 
Glass, with powers of a Judge Small Cause 
Court Amritsar, dated the 2nd June, 1922, 


ORDER. 

Harrison and Zafar Ali, JJ.— 
(June 1, 1928).—The facts in this case are 
thaf a suit was instituted by certain persons 
against the Secretary of State in Council 
and a decree was passed in favour of the 
plaintifis. A revision application was pre- 
sented by Mr. Tek Chand instructed by the 
Agent of the N.W.Ry. on whose line the 
events occurred, which form the subject- 
matter of the case, and at the hearing it 
was contended that he was not duly ‘author- 
ised as required by O. XXVII, r. 2 of the 
Code of Civil Procedure and Punjab Gov- 
ernment Notification No. I-H dated the Ist 
January, 1909. The question has been 
referred to a Division Bench and argued by 
tae Government Advocate and by Mr. Badri 
Dass, appearing for the respondent. 

The following definition occurs in s. 3, 
sub-s. 6 of the Indian Railways Act:— 

“Railway Administration” or ‘“Administra- 
tion”, in the casé ofa Railway administered 
by the Government ora Native State, means 
the Manager of the Railway and includes 
the Government or the Native State,” 
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It is, therefore, open to the plaintif to 
bring his suit against the Government, i.e. 
the Secretary of State or against the Rail- 
way Administration and the Railway Ad- 
ministration is the Manager, and under 
s. 145 the Manager or rather the Agent as 
he is called on the N.W. Ry. is duly em- 
powered to authorise Counsel or any other 


. person to act for and represent him in any 


proceedings. 

The question is whether if the suit is 
instituted against the Secretary of State, 
the Railway Administration, which for the 
purposes of the Act includes the Secretary 
of State, can give the necessary authority, 
If the words of the definition were trans- 
posed and it were stated that the Govern- 
ment or the Secretary of State includes the 
Railway it would be open to argument whe- 
ther the part can instruct Counsel to appear 
on behalf of the whole. Where, however, 
as in this case, itis the whole which in- 
structs Counsel on behalf of the part, we 
are of opinion that there can be no doubt 
that such authorization is sufficient and 
complete. [A] Iftherefore, a suitbe instituted 
against the Secretary of State .on account, 
of any act committed by a Railway servant 
it is open either to the Secretary of State or 
to the Administration to authorise Counsel to 
appear. [A] Mr, Tek Chand is.duly authoris- 
ed to represent Government and the Railway 
Administration and the hearing can proceed, 

Bakhshi Tek Chand and Lala Jagan Nath, ` 
for the Petitioner. 

Lala Badri Das, R. B., for the Respondent, 

JUDGMENT.—In opposing this appli- 
cation in revision under s. 25 of the Pro- 
vincial Small Cause Courts Act (IX of 1887) 
the learned Counsel for the plaintiff-respond- 
ent contends that as there is no question of 
principle involved and as the judgment of 
the Court below is based on findings of fact 
no revision iscompetent. [C] But therevision- 
al powers conferred on the High Court by 
s. 25 of the Provincial Small Cause Courts 
Act are much wider than its powers under 
s. 115 of the Civil Procedure Code and may 
be exercised in any case where a failure of 
justice should appear to have occurred in 
consequence of misinterpretation of law or 
misjudging the facts and evidence.!C]In the 
present case, as will be shown later on, the 
Court below failed to appreciate the force 
of certain presumptions that arose in favour 
of the defendant and consequently misa 
judgedethe evidence. The facts are briefly 
as below:— 
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The plaintiff, Balmokund, with a number 
of other persons went to Hoshiarpur to 
celebrate a marriage. The party started 
back from there by rail for Amritsar on 
the evening of the 25th June, 1919. They 
stayed for the night on the way at Jullun- 
dur and resumed the journey on the ensu- 
ing morning by the Bombay mail train. 
Babu Pala Ram wasthe Travelling Ticket 
Collector in that train. According to his 
version he entered a second class compart- 
ment .at Jullundur and found that the 
13 passengers who were in that compart- 
ment were without tickets. They told him 
that their tickets were with Balmokund who 
was in another compartment. There wasno 
‘stoppage of the train between Jullundur 
and Amritsar, but it happened to stop at 
Beas and then the Ticket Collector took one 


of those 13 men to the plaintiff's compart-_. 


ment. In that compartment there were be- 
sides the plaintiff, three other men and two 
- children and there were admittedly in this 
party two ladies also who were in the second 
class compartment for ladies. Thus there 
were altogether 19 adults and two children 
travelling in second class compartments, 
but the plaintiff had got only five second 
class tickets. He was asked to pay 
Rs, 98-8-0 on account of second class fares 
for the remaining 15 persons from Hoshiar- 
pur. to Amritsar and penalty. The train 
stopped once again on the way and then 
the complainant went to the ladies compart- 
ment and from a trunk there he took out a 
note of Rs. 100 and made it over to the 
Ticket Collector. On arrival at Amrit- 
sar the Ticket Collector gave him the 
change, 4. e. Rs. 1-8-0. About 14 hours after 
the train had left Amritsar the plaintiff with 
Jhandu Mal, Head Train Clerk, appeared be- 
fore the Assistant Station Master (C.‘A. 
Cross) and produced before him five second 
class and ten third class tickets. The As- 
sistant Station Master wrote a slip to Diwan 
Singh, Ticket Collector, ordering him to col- 
ect the tickets and to give a receipt for the 
same to the plaintiff. From this stage the 
plaintiff started the theory that his party in 
that. train consisted of 15 persons only of 
whom,five travelled in second class and ten 
in' third class compartments, and he claimed 
arefund of the fullamountof Rs. 98 8-0 paid 
by him. The Railway Authorities allqwed 
him a refund of Rs. 58-8-0 and for the 
balance he sued the Secretary of State and 
ebtained a. decree which is sought to be 
revised, — if . i 
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Now all the circumstances of the case raise 
the presumption that there were 20 persons 
travelling in second class compartments and 
that tickets were not produced for 15 of 
them. In the first place the very fact that 
the Ticket Collector recovered second class 
fares and penalty for 15 persons indicates 
that tickets were not produced before him 
for 15 persons and that those 15 persons 
were in second class compartments. Second- 
ly the plaintiff admittedly made no com- 
plaint to the European Guard who came to 
his compartment at the time when he was 
made to pay the amount. Thirdly’ he made 
no complaint immediately after the arrival 
of the train at Amritsar. The question that 
arises atjthis stage is where were the tickets 
that he produced long after the train had 
left Amritsar. His explanation was that 
these tickets were with one of his party and 
were received from him at Amritsar. But 
who that mythical man was even the plaint- 
iff and his witnesses could not tell. Why was 
it that they could not tell his name, though 
he was one of their party and had been 
entrusted with the tickets. Bhe inference’ 
that irresistibly follows from these circum- 
stances is that the plaintiff did not produce 
the third class tickets earlier i. e., before the 
Ticket Collector, because his men were 
travelling in second class compartments and 
also because their number, exceeded the 
number of the third class tickets that he 
had, The plaintiff is not an ignorant villager 
but is an educated town man and a clerk in 
the Deputy Commissioner's Office, Amritsar. 
He could not have been compelled to pay 
second class fares if his men were actually 
occupying seats in third class compartments, 
The Ticket Collector bore him no grudge, 
and the presumption is that he levied the 
penalty ete., from him in good faith, It may 
be that some men of his party were in third 
Glass compartments also, but there can be 
no doubt that 15 of them were in second 
class compartments and had no tickets. [B] 
As their tickets were not produced they were 
as laid down in s. 113 of the Railways Act, 
liable to pay second class Railway fares 
and penalty which was paid on their behalf 
by the plaintiff, and the onus of provirg 
that this amount was improperly levied lay 
upon him. [B] His evidence on.this point wag 
meagre and unsatisfactory and in the light 
of all the circumstances stated above ap- 
pears to be false. > 

I, therefore, accept the application, for 
revision, set aside the decree of the Cour 
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below and dismiss the plaintiff's suit with 
costs throughout. a 

R. b. Application accepted. 


ee — , 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Cryin Suir No. 854 or 1926. 
November 18, 1926. 
Present:—Mr. Tyabji, A. J. O. 
Mzsses. KUVERJI DEVCHAND 
—PLAINTIFFS 

i versus 
Messrs. DAVID SASSOON & Co.— 
DEFENDANTS, 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
rr. 2, 8-Specific Relief Act (I of 1877), s. 54—Ar- 
bitration proceedings—Injungtion to restrain, when 
granted. h 

A Court may restrain parties from proceeding to 
arbitration where a suit has been brought to impeach 
the instrument containing the submission clause for 
fraud or mistake or for other similar reasons; and 
where the arbitrator has misconducted himself; but 

sit will not do so where the only apprehension of the 
applicant is that the arbitrators may not deal with 
matters which ought to be dealt with together with 
those dealt with in a pending suit. [p. 165, col. 1; A] 

An enforcement of a submission clause by arbitra- 

tion even though the arbitration proceedings may 

‘turn out to be futile for want of jurisdiction or other 
reason, is not “a breach of contract or other injury 
of any kind” mentioned in O. XXXIX, r. 2, Oivil 
Procedure Code, or “a breach of an obligation” under 
s. 54 of the Specific Relief Act. [p. 164, col. 2; BJ 

[Case-law discussed.] 

. Application under O. XXXIX, rr. 2, 3, 
Civil Procedure Code for injunction. 

Mr. Fatehchand Dharamdas, fcr the 
Plaintiffs. < | 
"Mr. Tolasing K. Advani, for the Defend- 
ants. ane i 

ORDER.—This isan application pur- 
porting to be under O. XXXIX, rr, 2 and 
3 of the Civil Procedure Oodefor a tem- 
porary injunction restraining the defend- 
ants from proceeding with a certain 
arbitration and procuring an award against 
the plaintiffs. i 

Order XXXIX, rr. 2 and 3 empower the 
Court to grant temporary. injunctions 
restraining the defendants from committing 
the breach of a contract or injury in suits 
brought for obtaining such reliefs. 

The question, therefore, is whether in 
proceeding with thearbitration in the pre- 
gent case, the defendant was committing 
either “a breach of contract or other injury 
pfany kind” or “a breach of an obligation” 
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under s. 54 of the Specife. Relief Act to 
which I shall presently refer: i 
It is difficult to conceive of a case in 


which by purporting to have a matter 


arbitrated upon, the defendant should be 
committing the breach of a contract. If 
there is no contract or submission under 
which the parties have agreed to submit 
their differences to arbitration, and con- 
sequently the alleged arbitration proceed- 
ings are unauthorised and futile, Pen 
there is no breach of contract. Acting as 
though there were a particular contract be- 
tween the parties where there is no such 
contract, is not, in itself, a breach of any 
contract. There may, of course, be a 
contract not to take particular proceed- 
ings, say in a foreign Court, and then, if 
any such proceedings are taken, there is 
no doubt a breach of contract’ whieh the 


` Court can restrain: Pena Copper Mines v. 


Rio Tinto Co, (1). 

It is clear, that the present case cannot. 
be considered as arising out of a breach 
of contract and the application can succeed 
only if it can be brought under the second: 
of the two heads mentioned in O. XXXIX, 
r.2. The applicant must show that there 
has been “injury of any kind” other than a 
breach of contract. The question may be: 


considered in.another form with reference: 


tos. 54 of the Specific Relief Act. That 
section authorises the Oourt to grant a 
perpetual injunction to prevent the breach 
of an obligation, (which term “includes: 
every duty enforceable by law”: Specific 
Relief Act, s. 3) existing in favour of the 
applicant. A perpetual injunction can only 
be granted by the decree made at the. 
hearing and upon the merits ofthe suit. 
But the Oivil Procedure Code also requires 
that there should be some obligation on 
the part of the respondents not to take 
arbitration proceedings’: for the Code refers 


‘to the. commission of an injury and the 


commission of an injury postulaies the 
existence of an obligation, the non-fulfil- 
ment of which causes the injury. 


Under s.19-of the: Arbitration Act, the 
Court is empowered to stay legal. proceed-. 
ings where there.is a submission to arbitra- 
tion; but the case before meis the con- 


verse and the Arbitration Act is not, there-. 


fore, directly applicable. The principle of 
this ‘distinction, as it appears from the 
decision of the Courts in England, seems 


(1) (1912) 105 L. T. 846 at pp. 851, 852 
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to be that the Court can control the pro- 
ceedings before itself; and if a person 
brings a suit when heis not entitled to 
do so, it is anabuse of the process of the 
Court, which the Court can and will re- 
strain :[cf. London & Blackwall Ry. v. Cross 
(2)] whereas the.Courts in Eugland have 
ren uocéed jurisdiction to prescribe the 
Tribunal before which a person should bring 
his suit, cf. Pennel v. Roy (3), or to interfere 
with the proceedings of an independent 
Tribuaal like that of arbitrators : Lonaon & 
Blackwall Ry. v. Cross (2), though it is true 
that the Court of Chancery had power, in 
the words of Lord Oranworth, to “restrain 
persons within its jurisdiction from institut- 
ing or prosecuting suits in foreign Courts, 
whenever the circumstances ot the case 
made -such interposition necessary or ex- 
pedient:” Carron Iron Co.v. Maclaren (4). 
The force of. this distinction is, no doubt, 
lessened in British India by such pro- 
visions ass, 22 of the Civil Procedure Code 
under which our. Courts have to determine, 
on the. application of the defendant, in 
which of the several Courts having jurisdic- 
tion, the suit shall. proceed ; and by the 
Indian Contract Act, s. 28, "Exception. 2, 
which empowers the Courts in India to speci- 
fically enforce. arbitration clauses. In this 
last. respect also our law differs from that 
of England: Pena Copper Mines v. Rio Tinto 
Go. (1). The distinction may indeed occa- 
sionally be of no practical effect ; for under 
s. 19 of the Arbitration Act, the Court has 
to consider’ whether there is.any sufficient 
reason why the matter,should.not: be refer- 
- ` red in. accordance with the submission;.cf. 
Law v. Garrett (5). It may nevertheless 
serve to remind one.of the changed, or- it 
. mayabe the. changing, attitude of the. Courts 
towards.arbitration, from the time when the 
creation of a private. Tribunal was jealously 

discouraged. 


That there: is. no. obligation to refrain 
from. futile arbitration proceedings seems 
to. have been at least in part the basis of 
some decistons. to which my attention has 
been. drawa. ‘Thus in Ram Kissen Joydoyal 


o (1886) 31 Gh. D. 354 at pp. 338, 386, 370, 373; 55 
Ch. 313; 54° L. T. 309; 34 W. H 

(3) (1853) 3.DeG. M & G. 126 at Dp. 733, 139; 22 A 
3; is 409; 17- Jur. 247; 1 W. R. 237; 43 Ë. Re 50; 


(4) (1885) 5 H Ii. O. 416; 24 pI Oh! 620; 3 W.R. 


507; 10 E. R, 961; 101, R. R: 2 
ai ) (1878) § Oh. D. 26-at pP. 37, 38. L. T. 3; 26 W. 
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v, Pooran Mull (6) the learned Counsel was 
iavited by the Court to formulate the pre- 
cise obligation of which there had been 
a breach, or the legal right which had 
been violated ‘or threatened with violation, 
and on his being unable to do so it was 
stated that it was plain that noinjunction 
could be claimed under s. 54o0fthe Specific 
Relief Act. It was further observed that, 
at the most, the arbitration proceedings, 
however unauthorised they may be, could 
result in an award which would be a 
nullity, that such an award could not 
possibly affect the rights of the plaintiffs 
and that the plaintiffs would have ample 
opportunities to protect themselves by an 
appropriate proceeding, so that cl (i) of s. 
5s of the Specific Relief Act prevented the 
Court from granting an injunction. 

This question was also considered inthe 
Firm of Manohar Lal-Mahabir Pershad v. 
Firm of Jat Narain-Babu Lal (7) decided 
in February, 1920 by the High Court of 
Lahore, where it was pointed out that O. 
XXXIX, rr. 1 and 2 postulate a suit for 
restraining the defendant frbm committing 
a breach of contract or other i injury of any 
kind; that the word “injury” means an 
act which is contrary to law; and that it 
cannot be held that the defendant, in in- 
voking the assistance of. the arbitrators to 


“settle the dispute, was committing any act 


which was contrary to law. 

The applicants before me relied on Firm 
of Kirpaldas-Kaliandas v. Firm of Gajan- 
mal Bhagwandas (8), That case proceeds on 
the general, principle that the Oourt, in 
exercising its jurisdiction to grantinjunc- 
tions, must be governed by considerations 
as to the comparative mischiefor inconveni- . 
ence to the parties, from grauting or with- 
holding. the injunction, and that the burden 
lies upon the party seeking relief. But 
those general principles can be of no avail 
if it is true that proceeding with an arbitras 
tion cap in ‘no circumstances be the cause 
of an enquiry or. the breach of an obliga- 
tion, 

The gist of the question, therefore, is 
whether thereis any obligation or any duty 
enforceable by law, to refrain from arbitra- 
tion proceedings either generally or in 
the specific. circumstances’ that may be 
brought: before the Court. This question 


ee 56 Ind; Cas. 571; 47 O. 733 at p. 730; 31 C, Le 


ar Pas Ind, Cas. 403; 2 Lah, L. J. 283, 
(8) 70 Ind. Oas, 864; 15 SL. R, 


kd 


_ Co, (9). 


_ without any 


_ Law.” 
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Calcutta and Lahore High Courts, which I 
have cited, have mainly proceeded on the 
North London Ry., Co. v. Great Northern Ry. 
There the contention was that the 
subject-matter of dispute sought to be 


.veferred to arbitration was not within the 
` arbitration clause, and that, therefore, the 


arbitrator bad no jurisdiction to proceed, 
so as to bind the respondents: and Brett, 
L. J., said that there was nojurisdiction 
to restrain by injunction the arbitrators, 
from proceeding with a futile arbitration. 
He pointed out that the other side may, 
if their contention was correct, stay away 
from the arbitration proceedings altogether 
injury to themselves, and 
though as to this last pointI shall have 
tə refer to other autherities that even 
aisumiog that the arbitration proceedings 
wre vexatious, if was not a vexation of 
which the law could take notice. Brett, 
L. J., characterised the attemptto stop the 
appellants from proceeding with arbitration 


. ås “putting wpon them a burden” and as 
“giving tothe respondents a right neither 


of which exsistedin equity or at Common 
He concluded:— ; 


“What we are asked to do is to take away 


‘from the appellants their power of election, 
-if there be any, and to enjoin them against 


proceeding at their own risk and at their 


-own expense, without injury to anybody 


in what, for the purpose of this judg- 


- ment, we must assume to bean entirely 
‘futile arbitration, which would not injure 
“any one but the appellants.” Cotton, L. 
‘J., agreed with this judgment. He also ` 
- came to the conclusion that the Court had 
‘no power to grant an injunction restrain- 


ing the arbitration proceedings in question 
before them. He said he would assume 
that the defendants were proceeding before 
a Tribunal which had no jurisdiction to 


‘deal with the matter, and proceeded. “But 
“then can it be said that their doing so is 


any interference with any legal right of 
the plaintifs or is inflicting on the plaint- 
iffs that which the law considers a wrong, 
Of course, it is very inconvenient toany one 
to be brotightbefore aTribunal which hasno 


‘jurisdiction, but” he asked, “does that give 


a right tothe High Courteto interfere?” 
He explains the power of the Oourt later 


9) (4883) 11 Q.B. D. 30; 52 L. J. Q.B. 380; 48 


Z. T. 695; 31 W.R.490. °° «: 
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„is of some importance and requires careful 
. consideration. The cases decided by the 


on at page 40-as follows: “If ‘there is 
either a legal or an equitable right which 
is being interfered with, or which the 
Court is called upon to protect, and the 
circumstances donot render it inconvenient 
or unadvisable to interfere, but render it 
convenient and advisable to interfere, the 
Court may protect that right by giving the 
remedy which previously would not have 
been given. viz, an injunction” and at 
page 41: “The argument fails, so far as 
itis founded on the Judicature Act, that 
though no legal right is interfered with by 
the party asking to go on before the 
arbitrator, who has no jurisdiction, yet the 
Court ought to grant an injunction, because 
it is convenient and just to do sc in order to 
save expense." 

l do not overlook that Iam bound not 
by the law prevailing in England, but by 
the provisions of the Specific Relief Act 
and the Code of Civil Procedure to which 
J] have already referred. The case of the 
North London Ry, Co. v. Great Northern Ry. 
Co. (9) clearly shows, however, that’ though 
the Judicature Act, 1873, s. 25 (8) empowers 
the High Court in England to grant an in- 
junction “in. all cases in which it shall 
appear to the Court to be just and conveni- 
ent that such order should be made” yet 
for the reasons explained in the decision, 


‘ there must be a legal right on the one 


side and a legal liability on the other 


“before an injunction can be granted by 
- the Courts in England;so thatthe ulti- 


mate question to be. decided' in England 
is the same asin India. Order XXXIX, 
rr,2and3 seem to be derived from the 
Common Law Procedure Act, 1854, œ. 79, 
which empowered a party to claim an in- 
junction against the committal or any 
breach of contract or other injury. 

It was argued on behalf of the defend- 
ants that the decisions I have cited lay 
down that an unauthorised and futile 
attempt to getan arbitrator to make an 
award on matters which are not subject 
to his jurisdiction, are not a breach of any 
obligation existing in favour of the appli- 
cant; that an injunction cannot be granted 
restraining such an attempt; and that it 
followed that in no case would the Court 
restrain arbitration proceedings by injune- | 
tion,*as the case for such an injunction (it 
is argued) cannot be stronger, than where 
the arbitration proceedings are entirely 
unauthorised and futile, But this. is no 
*Pages of (1888) 11 Q. B. D84 ua 
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the case,as the decisions I am about to 
cite will show. . ee 

Speaking of the North London Ry. 
"case (Y), Lord Justice Lindley said: “The 
case does not decide thatin no case is it 
right to restrain persons from proceeding 
to arbitration; there are cases in which itis 
quite right to doso": London & Blackwall 
Ry. v. Cross (2) and in Kitts v. Moore 
(10), A. L. Smith, L. J., said that the effect 
‘of that decision was not that under no 
circumstances has the Court jurisdiction to 
‘stay by injunction, proceedings,by arbitra- 
tion. 

In the North London Ry. Co.'s case <9), 
‘itself the decisions of Jessel, M.R., in Beddow 
v. Beddow (11), Stannard v. St. Giles 
Camberwell (12), Hedley v. Bates (13) were re- 
ferred to and Beddow's case (11) at least 
was approved. There the arbitrator had 
‘become unfit or incompetent to act, because 
‘after he had assumed his authority as arbi- 
trator he had become indebted to one of the 
parties without the knowledge of-the other 
‘side, and the Master of the Rolls granted 
an injunction restraining the arbitrator 
from acting as arbitrator or referee. Bed- 
dow's case (11) . was assumed to be correctly 
decided in Jackson v. Barry Ry. Co. (14). 
Then there are cases such as Sissons v. 
' Oates (15), Inthe matter of Frankenberg 
< Security Co. (16), Grey & Co. v. Tulme (17) 
where the Court has directly or indirectly 
granted an injunction restraining arbitra- 
tion, aes 

The North London Ry.’s case (9) is 
explained by Ohitty, J., by saying that 
the. Court will not restrain ‘the de- 
fendant from proceeding with an arbi- 
tration beyond or outside the arbitra- 
tion agreement, although such arbitration 
proceedings may be futile and vexatious. 
In Wood v. Lillies (18), Chitty, J., adds that 
an injunction will not be granted in a 
simple case such as that beforehim. In 
Farrar v. Cooper (19), Kekewich, J., stated 

10) (1895) 1 Q. B. 253 at p. 262; 64 L. J. Oh. 152; 


R 43; TI L. T. 676;.43 W R. 84. : 
a? (1878) 9h. D. 89; 47 Ta. J. Ch. 588; 26 W. R. 
ò: 


‘ (12) (1882) 20 Ch. D. 190; 51L. J. Ch. 629; 46 L. 
T. 243; 30 W. R. 693. 
< (18) (1880) 13 Ch. D. 498; 49 L. J..Oh. 170; 42 L. 
Ù.: 4l; 28 W, R. 365. 
(14) (1893) 1 Ch. 238; 2 R-207; 68.L. T. 472. 
(15) (1894) 10 T, L. R. 392. . 
(16) (1894) 10 T. D. R. 393, 
17) (1915) 31 T. L. R. 137; 59 S. J. 218, . 
18) (1892) 61 L. J. Oh. 158 
19) (1890) 44 
T, 528; 38 W.R. 410, 
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as follows:— “I entirely adopt what Lord 
‘Justice Lindley saysin the case of London 
& Blackwall Ry. v. Cross (2), viz., that there 
are casesin which the Court will restrain 
parties from proceeding to arbitration, and 
‘Mr. Marten has cited ‘other authorities to 
that effect; but the Lord Justice does not 
say, andI do not myself preténd to say, 
in what cases it is right to do so. Ido not 
think the decision inthe North London Ry. 
Co. v. Great Northern Ry. Co. (9) would 
prevent my doingso in a proper case, that 
is to say, ina case in which I saw that in- 
justice or injury which ought not to be borne 
would result to the party complaining from 
the arbitration proceeding. But where I 
see that merely futile proceedings may 
result or that nothing to injure the plaint- 
iff is likely to result, I do not think that 
I ought to grantan injunction.” He then 
cited, Jessel, M. R, as havingsaid in an 
unreported case: 
_ “I have no right to interfere with gentle- 
men meeting and passing futile resolu- 
tions if:they please; and Kekewich, J, 
held, that he would not grênt an injune- 
tion, as the arbitration before him, if it 
proceeded in the absence of the plaintiff 
or without the proper forms bring obsery- 
ed, would not have the slightest binding 
authority and ‘would be a futile proceed- 
ing. He, however, made the costs of the 
application for injunction costs in the ace 
tion. The decision was tantamount to a 
declaration that as the proceedings were 
futile, no injunction was necessary. The 
practical result would be hardly. distin. 
guishable from the grant of an injunction: 
restraining arbitration, ualess a higher | 
Oourt took a different view of the binding ` 
effect’ of the arbitration proceedings. At 
any rate the attitude of the Court was very 
different from that under which the plaints 
iff is left at his own peril to the election 
of either submitting to arbitration or lete 
ting the award go in his absence, and trust 
that the Gourt will subsequently declare it, 
futile and inoperative, instead. of passing 
a decree in accordance with it, 

Of the decisions that I have last mepa 


- tioned, indicating the limitation to be 


placed on what might have been éonsider- 
ed to be the effect of the North London 
Ry. Co.'s case, (a) thé most important is 
that of Kitts v. Moore (10), which ig. 
also a decision of the Court of Appealand |. 
which besides containing the dicta of _ 
Lindley and A. L. Smith, L. JJ., towhich ` 
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I have already referred laid it down that the 
‘Court will restain parties from proceeding 
‘with an arbitration where an action is 
beiog brought impeaching, the instrument 
containing the arbitration clause. Lindley, 
‘L. J , explains the case before him in these 
terms: “The plaintiff brings an action for 
‘an ordinary. partnership account, and asks 
for an injunction to restrain the arbitra- 
-tion proceedings: and he does so upon the 
footing that the agreement which contains 
‘the arbitration clause is, for some reason, 
not binding whether for fraud, or mistake, 
‘or surprise, or for some other reason I do 
not say, because the statement of a claim 
has not been launched; but. his equity is 
to impeach that agreement.” A little later 
“he, says: “Courts of Equity have always 
granted an injunction to restrain a refer- 
‘ence, to arbitration under an agreement 
“which is impeached until the. right to im- 
peach it has been determined.” He dis- 
‘tinguishes the North London, Ry. Co.'s case 
(9) asfollows:—“ There was no impeaching 
‘*he-agreemenj; there was nothing of the 
‘kind: there was no more ground in that 
cage, for stopping. the arbiiration, than 
there. would Have been for stopping. an 
action, because it was a frivolous | one,’ 
“The North London Ry.’ Co.'s, case; (9) 
had“ not previously. been aceepted, 
without demur in England. The follow- 
ing’ remarks were made by Mr. Justice 
Ohitty, a Judge, I need’ hardly . say, 
whose words have always carried great 
‘weight: — —In that particular case it’ was 
Held” that. there. was. no. jurisdiction. to 
3 grantean injunction to, restrain a party. 
from proceeding with.an arbitration in a 
matter which was outside the agreement, 
though. the arbitration: ‘proceeding ‘would 
be futile and. vexatious.’ That is the rule, 
which the: Court of Appeal: has adopted 
with reference to what is ‘just and con- 
venient’ within the. -meaning. of the, ‘words, 
in 5: 25;,and although their: decision is ùn- 
questionably. at variance with what was 
done by the late Master of ‘the Rolls, I 
am bound by it, and. it ‘ig no, partof my 
duty even to ‘comment upon’ the. decision. 
Kt might have. ap peared, that it was very 
useful to atop. a course: which led to very. 
great expense at the commencement, but 
the-@ourt of Appeal. saya, and. I am. bound 
by. it, that at anp rate ina. case in which a 
proceeding in an arbitration would be futile 
und vexatious, it is better. to, let the futile 
gud vexatious proceedings goon than” to 


‘ROVERIT ‘DEVCHAND: v; DAVID SASSOON & co., LTD. 


[loi 1. 0; 1927) 


restrain them at the beginning, for in . 


that case the idleness of the proceedings 
will be afterwards discovered when an ac- 
tion is brought on the award. As I have 
said that binds me, The question is, 
whether the principle of that case applies 
to the one before me.” Later on he says:— 


““The present plaintiff, it would be said, 


would have gone into arbitration, for most 
prudent men would go into an arbitration 
even when they are advised that the pro- 


ceedings in the arbitration are altogether’ 


wrong; they do not like to run the risk of 
treating them as futile, and lettinga much 
larger sum go ‘against them even on the 
futile proceedings than would.be awarded 
if they were to goin.” The last remark is 
supported by Lord Justice Lindley at page 
368*; though he adds:—'One can easily see 
that there are conveniences on the one side 


and on the other, but in my opinion the’ 


balance, of convenience isin favour of de- 
clining to interfere by injunction.” 
last remark réfers to the position under 


the. Lands Clauses Act, and it must not 


be ‘overlooked that that Act provides for a 
very. special’ procedure which had been 
eettled.by..a long series of decisions though 
not. without. differences of opinion. 5 


It is “significant that in. Smith Coney &- 


‘Barrett. v: Becker Gray & Co, (20), ‘The 
North London Ry. Co's case (9) is not relied 
upon 

FBjta the result the position for my pre- 
sent purposes may. be, thus stated. The Court 


“can. grant an, injunction, only if, in suits 


referred to in O. XXIX, rr, -2 and 3, 8..53 
ofthe Specific Relief Act, there is a breach 
of a contract or.ah injury ofany other kind, 
or. .a.breach of. an obligation existing in 
favour. of, the applicant; and provided that 
no “equally efficacious relief‘can certainly 
be obtained by. any. other usual. method 
of: proceeding.” -In regard to arbitration, 
procéedings- ‘there are cases. where’ the 
Court’ will restrain parties: from.. proceed» 
ing to arbitration: but it will not do. so 
where the proceedings sought to be res 
strained are merely futile and will do no 
injury to the’applicant: [B] On the pther 
hand an injunction has. been © granted: in, 
certain cases out of which 14 may’ mention 
two examples: (1) where a suit has, been 
brought in which the: instrument. containing 
the submission clause is. impeacted for 


(20) (1916). Sr 86; 84 L. J. Oh. 865; wa T, 
914; SITL 
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fraud or mistake or surprise, or for some 
‘Other ‘rea¥on; ‘and: (2) where ‘the arbitrator 
‘Was ‘misconducted ‘himself. Théreare other 
decided cases to which I need not refer 
more fully: now. 

The argument on behalf of the appli- 
cants was finally based on Kitts v. Moore 
(10), Under that decision it was argued 
that ‘an ‘injunction may be-claimed on 
equitable ‘grounds to restrain the defendant 
from .proceeding to ‘arbitration where ‘an 
action has béén brought impeaching the 
instrument containing the agreement for 
reference; and ‘it was argued that there 
exist similar ‘equitable grounds in this 
case, inasmuch aè the arbitration proceed- 
‘ings ‘actually takèn ‘are intended ‘to deal 
“with ‘sonie ‘only ‘of ‘thé ‘contracts between 
‘the jyarties‘and not ‘all -of ‘them; that thus 
the whole -of the transaction between the 
‘parties will not be:arbitrated upon; that as 
the ‘relation between ‘the ‘parties “Was 
‘that of ‘principal and agent all, thetranbac- 
tions between them”. ought. to be consider- 
ed ‘as‘a whole-and mot aè though they:con- 
‘sisted ‘of ‘separate and unconnected con- 
tracts. 

‘This argument .overlodks the gist of the 
decisions. [A] There-is here no.impeachnient 
‘ofthe agreement con taining thé’submission: 
it ib ‘the case of neither party ‘that ‘the 
arbitration proceedings will be futile ora 
mere nullity; nor is it said that I must 
restrain the proceedings for ‘any such rea- 
‘son ‘as that the arbitrator has misconducted 
himself or that any question of law not 
proper .to be submitted to arbitration is in- 
volved. These are the classes of cases ‘in 
which it has been held that the Oourt will 
restrain arbitration proceedings. But the 
argument before nie is that the arbitrators 
will not deal with matters which ought ‘to 
be dealt with together with those now 

“being dealt with [A] It is unnecessary to 
gointo the details of this argument or to in- 
quire whether this ground is of the same 
nature as the instances I have particular- 
ized, and nfust, therefore, be dealt with in 
the same way, since the obvious reply to 
the substance of the applicant's grievance 
is thhtit lies in his power to place before 
the same or any other arbitrator all the 
matters on which he desires to have the 
arbitrators’ award. All the contracts to 
which he refers stand on the same footing. 
All contain arbitration clanses in identical 
terms. He can obtain the reliefhe seeks 
more @fficatiously Wy ‘proceeding undér 


POTTA YaheAuMa:v, KALA VENKAMMA, 


165 


ithe arbitration clauges than by having 
‘the arbitration proceedings restrained by 
‘injunction. 
There is'no doubt in my mind that this 
‘application must be dismissed with costs, 
AN. A, Application dismissed. 





MADRAS HIGH counir. 
Seconp Civic Avra ‘No. 1024 or 1993. 
December 9, 1926, | 
Present :—Mr Justice Devadoss. 
PUITA YARRAMMA—P aintirr— 
APeeLUANT 
V2rsus 
KALA VENKAMMA AND orHERs— 


DEFENDANTS — RESPONDENTS, 

Benami transactions —Decree and sale in execution 
against real owner—Benamidar, whether bound. 

A benamidar is not entitled'to sue for a declara- 
tion that a ‘decree passed against the real owner and 
sale in execution thereof, are not binding on him 
inasmuch as he was not impléaded : ‘g8 a party to thé 
proceedings, 


Second appeal against a decree of the 
Gourt of the Additional. Subordinate J udge, 
Vizagapatam, in A. .S. No. 146 of 1922 
(A, S. No. 356 of 1921, District Court, 
Vizagapatam), preferred against that 
of the Court of the District Munsif, 
Chodavaram, in O. S. No. 53 of 1919. 

Mr Y. ‘Suryanarayana, for thé Appellant. 

Mr. C. Rama kao, for-the Respondénts. 


JUDGMENT.—The plaintiff:sues for 
a déclaration that the decrée in O. S. No. 606 
of 1915and the sale under that decreé are 
void and illegal inasmuch as she was not 
a party to the suit. It is found by the 
lower Appellate Court that the plaintiff 
was only a benamidar for her son who was 
impleaded as a party to the suit O. S. 
No, 6106 621915, and all the properties which 
Stood in the name of. the plaintiff, his 
‘mother, were mentioned in the schedule to 
‘the plaint i in Ö.S. No. 606 of 1915 against 
which relief was asked for. It. was the 
‘duty of the plaintiff to have pleaded speci- 
fically that thosé items were hers and she 
not being party they should not, be pro- 
ceeded against. What Mr. Suryanarayana 
now contends is .that she thought the 
‘property was hers and she not being a 
party to the suit, no decree should be 
passed against her property. But unfor- 
tunately. ‘for her the finding now is she was 
only a benamidar for hér.éon who wes ‘the 


_ rd defendant in thatcase, If the plaintiff 
£isgable to make-out successfully that the 
“property is hers and not her son's no doubt 
she would have a good case, but the finding 
“is thatshe was only a benamidar and the 
property really belonged to the 3rd’ de- 
fendant, That being so, she cannot now 
come forward andsay that the properties 
standing in her name which really belong- 
ed to her son should not have been pro- 
ceeded with in execution of the decree in 
O. S. No. 606 of 1915. I think the Sub- 
ordinate Judges judgment is correct. 
The second appeal fails and is dismissed 
with costs. The memorandum of objec- 
tions is-dismissed with costs. f 
VIN, V _ Appeal dismissed. 
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LAHORE HIGH COURT. | 
OCrvit Revision No. 824 or 1926. 

s February 3, 1927. 
Present:—Mr. Justice Dalip Singh. 
BHOLA NATH—PLAINTIFF— 

PETITIONER ` 
AA, versus 
. MOHAMMAD—Dzrenpvant—REsponDEnrt, 

Landlord and tenant—Death of lessee—Tenancy, 
whether terminates—Liability of legal representatives 
for rent. . | 

A tenancy does not terminate with the death of 
the lessee and his heirs and legal representatives are 
liable for the rent unless and until the lease is- de- 
termined. : 

Mr. Shamair Chand, for the Petitioner. 

JUDGMENT.—lIn this case the plaint- 
iff sued for recovery of rent from certain 
minor defendants. The Court framed the 
following issues :— 

1. Are the minor defendants tenants of 
‘plaintiff? | 

"2. ‘What rent is due: tothe plaintiff? 

On Issue No. l it held that the father 
of the minors was admittedly a tenant of 
the plaintiff but the minors were not 
tenants. It held ‘that the minorshad no 
use and occupation of the house because 
it was the minors’ uncle who actually was 
inv occupation of the house and the minors 
were only living with him. 

In revision it is urged that a tenancy 
does not terminate with the death of the 
lessee and that his heirs and legal repre- 

- sentatives are lable for the rent unless 
and.until the lease is determined. There 
is-no finding whether the lease had deter- 
fing A: et net aid) Iy therefard, agsept: the 
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revision and remand the case for the de- 
termination of the question having regard 
to the above remarks. 


R. L. Revision accepted. 


aaa 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MiISOELLANEOUS Oivit APPRAL No, 18 or 1925. 
October 20, 1926. 


` Present:—Mr. Rupchand Bilaram, A. J. C., 


and Mr. Tyabji, A. J. O. 
Re APPLIOaTION sy SUNDERDAS & 
JAMNADAS., 


Succession Certificate Act (VII of 1889), ss. 4, 6, 19 


(9), 26 (3), 9—Suecession Act (XXXIX of 1925), ss. 
214 (a), 228, 286, 875—Civil Procedure Code (Act V of 
1908), s. 141, O. XXXII, r. 6—Guardians and Wards 


“Act (VIII of 1890), s. 27—Succession Certificate, 
‘whether can be granted to minor represented by next 


friend—Practice and procedure. 

An application for Succession Gertificate in the 
name of a minor represented . hy, his next friend’ is 
competent and the interests of ‘the minor may -be 
safeguarded by the Court gael the next ‘friend 
who is not a certificated guardianto execute a segu- 
rity bond both under s. 375 of Act XXXIX of 1925 
for rendering an account of the debts and securities 
and for indemnity of the- persons other than the 
minor who may be entitled to the whole or any part 
of those debts and securities, dnidiunder O. XXXII, 
r. 6 (it), Civil Procedure Code, for applying for the 
benefit of the minor any money or other moveable 
property received by the next friend on behalf of the 
minor by virtue of the Succession Certificate. [p. 
169, col 1; p 171, col. 2; A] ae 

Ram Kuar v. Sardar Singh (1) and Krishnama- 
charlu v. Venkatamma (5), followed. ae 

Gulabchand v. Moti Chatraji (2), Hx parte Mahadev 
Gangadhar (3) and In the matter of Whanbai (4), 
doubted. y f 

Application for grant of a‘ Succession 
Certificate.’ 

Miscellaneous appeal against the deci- 
sion of Mr. Kennedy, Judicial Commis- 
sionor. 

- Mr. Srikishondas H. Lulla, for the Appli- 
cants. i 

Mr. E. V. Castollino, Amicus Ouriæ. 

JUDGMENT. 

Rupchand, A. J. C.—Ip this appeal 
the following two interesting questions have 
been raised: 

(1) Whether a Succession Certificate can 
be issued toa minor on the application pre- 
sented on his behalf by his guardian 
actiag as his next friend and, if not, can 
it, be granted to the guardian personally 
for the benefit of the minor ? 

(2) In either case should the guardian 


“necessarily be &.persọn appointed as such 


under the Guardians ond Warde Aet VIXI 
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of 1890 before the certificate is issued and 
if not what safeguards should be provided 
for the protection of the minor ? 

Both these questions bristle with difficul- 
ties and have been answered differently by 
diffarent Courts, In Ram Kuar v. Sardar 
Singh (D the Allahabad High Court took 
the view that a certificate may issue to a 
minor represented by his next friend. In 
Gulabchand v. Moti Chatraji (2) Jenkins, C. 
J., and Ranade, J., held that the appli- 
cation by a guardian of a minor not ap- 


pointed a3 such under the Guardians and 


Wards Actfor a Succession Certificate be- 
ing granted to him personally was incom- 


pstent as if contravened the provisions of: 


s. 6 cl. (d) of the Act which permits an 
application by a petitioner who claims the 
right for himself. 

In Ex parte Mahadev Gangadhar (3) Jen- 
kins, O. J., draw a distinction between 
application by a guardian not appointed 
under the Guardians and Wards Act and 
one appointed under that Act and pointed 
out that in the latter case s. 27 of the 
Guardians and Wards Act cast an obliga- 
tion on the legal guardian of dealing with 
the property of his ward ascarefally as 
aman of ordinary prudence. would deal 
with his own, and subject to the provisions 
mentioned in Ch. III of the Guardians 
and Wards Act, he maydo all acts which 
are reasonable and proper forthe realiza- 
tion, protection or benefit of the property 
and that he was thereby vested with the 
power to recover debts due to his ward and 
this constituted his right which he claimed 
for a certificate within the meaning of s. 6 
(d) of the Succession Certificate Act. It 
was, therefore competent to the Court to 
grant a certificate to the guardian per- 
sonally. His Lordship further observed that 
it was “at least open to doubt reading the 
Sucdéession Certificate Act as a whole whe- 
ther a grant should be made to a minor.” 
-In In the'matter'of Dhanbai (4) Pratt, J. 


O., sitting as a Single Judge on the Original: 


Side of this Oourt dissented from the 
decision of the Allahabad High Court in 
Ram Kuar's case (1) and held that an 
application by a minor through his next 
* friend for a Succession Certificate was in- 
competent. The learned Judicial Cgmmis- 


(1) 20 A. 352; A. W. N. (1898) 64; 9 Ind.. Dec. 
N. 3.) 585. 
(2) 25 B. 523; 3 Bom. L, R. 795. 
(3) 28 B. 344; 6 Bom, L R 28L . 
ah; e 
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sioner observed that a next friend was only 
a volunteer who at the risk of costs under- 
took to protect the minor's interest ina 
sult or an application, that his limited right 
of representation ceased with the applica- 
tion and that he had no power of manage- 
ment of the minor’s estate. 

In Krishnamacharlu v. Venkatamma (5) 
Abdur Rahim and Sundara Ayyar, Jd., 
agreed with the view of the Allahabad 
High Court that a certificate could be 
granted to a minor and while commenting 
on Ex parte Mahadev Gangadhar (3) referred 
to s. 4 of the Succession Certificate Act 
which prevented the Court from passing a 
decree against a debtor of the deceased 
person in favour of a person claiming to 
‘be entitled to the effects of the deceased 
except on the production by the person 
so claiming of a certificate issued under 
the Act and pointed out that in the event 
of the guardian appointed under the 
Guardians and Wards Act being required 
to institute a suit for a debt specified in’ 
the certificate the suit would have tobe 
filed in the name of the minor heir in 
whom the property had vested and the 
certificate issued to the guardian would 
not satisfy the requirements of s. 4, a result 
which could not have been contemplated by 
the Act. 

In the case now under appeal Kennedy, 
J. O., sitting again as a Single Judge has 
preferred to follow the decision of Pratt, 
J. O., in the application of Dhanbai and 
has refused to issue a certificate to the 
minor applicant. 

The provisions of the Succession Certi- 
ficate Act have now been repealed and are 
substituted by ss. 214 and 3/0 to 390 of the 
Indian Succession Act, XXXIX of 1925. Go 
far as the points at issue in the present 
appeal are concerned the substituted pro- 
visions are in no way different. The intro- 
duction of the words “On succession” in 
s. 214, cl. (a) corresponding to s. 4 (a) of 
the old Act is only intended to make it 
abundantly clear that the section refers 
to succession as opposed to survivorship 
among Hindu co-parceners and the like, 
The objection to the grant of the certificate 
to the guardian personally under s 4 of the 


.old Act which was pointed out in Krish- 


namacharlu v. Venkatamma (5) still holds 

good andis, in my opimion, a formidable 

objection. . 

a 15 Tad. Gas, 408; 36 M, 214; (1912) M W. N 
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Section 27 of the Guardians and Wards 
Act does not purport to “vest the property 
in the certificated guardian or purport to 
vest in him the right to institute a suitin 
his own name for recovery of debts due to 
a deceased person which have devolved 
onthe minor. He is, no doubt, under an 
obligation to deal with the property of the 
minor as aman of ordinary prudence would 
deal with asifit were his own; the provi- 
sions of O XXXII, Civil Procedure Code, 
which contemplated a -suit instituted on 
behalf of the minor being so instituted in 
his name seems to have been left unaffected 
by the provisions of the Guardians and 
Wards Act and so far as I am aware all 
such suits are et present instituted in the 
name of the minor concerned except when 
the guardian has taken ou{an administra- 
tion certificate under s. 9 of Bombay Regis- 
tration Act VIII of 1827 on the ground that 
the heir is an infant, 

Apart from this objection’ it would ap- 
pear that the iseue of a Succession Certi- 
ficate to the certificated guardian personal- 
ly is likely to result in certain minor 
difficulties, as for instance, where the cer- 
tificated guardian dies or is removed from 
his guardianship or the minor attains 
the age of majority before his debt is re- 
covered the Succession Certificate becomes 
ipso facto useless and the issue of afresh 
certificate to the new guradian of the 
minor or to the minor himself if he has 
attained majority means the irretrievable 
loss of the certificate fees which have been 
paid to Government. 

I can find nothing in either the old Act 
or the provisions of the consolidating 
Act, XXXIX of 1925, to justify the Court 
in holding that an application by the 
minor for the grant of a certificate is 
incompetent. On the contrary it would 
appear that asss. 223 and 236 of the con- 
solidating Act expressly prohibit the grant 
. of Probate and of Letters of Administration 
to minors and as it contains no provision 
excluding the grant of a Succession Certi- 
ficate to a minor, the maxim expressio 
unius est exclusio alterius applies and it 
may well he presumed that the Legislature 
intended to permit the issue of the certifi- 
cate to a minor. 

Section 141, Civil Precedurt Code, pro- 
vides that the procedure laid down in the 
Code in regard to suit shall as far as it 
can be made applicable be followed in all 
proceedings in any Court of Civil Juris- 
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diction and it would, therefore, appear that 
there is nothing to prevent the-application 
for a certificate being ‘made on behalf of 
a minor by his next friend. Our attention 
has been drawn to the observations of 
Walsh and Ryves, JJ., in -Kanhaiya v. 
Kanhaiya Lal (6) that the Succession Certi- 
ficate Act cannot be treated as analogous 
to other Acts like the Guardians and 
Wards Act and'the Bengal Tenancy Act 
to which the -general principles af the 
Civil Procedure Cede have been ‘held ‘to 
apply and that s, 141, Civil Procedure 
Code, cannot be made applicable to the 
Succession Certificate Act except in-so far 
as it is expressly introduced by s. 19 (3) 
and ascorollary by s. 26 (3). With -all 
respect I'am unable to accept this view. 
Section 141 refers only to the procedure 
in suits being applicable to other civil 
proceedings ‘and does not confer any sub- 
stantive rights not expressly given else- 
where by the Code, e g, the rights of appeal, 
revision or review Any express mention 
in the Succession Certificate Act conferr- 
ing such rights or making the order ‘of the 
Court ‘final subject to the orders passed 
in appeal, revision or review cannot, in 
my opinion, render the provisions of the 
Code relating to procedure inapplicable 
to the Succession Certificate Act. Asa 
matter of fact similar express provisions 
as to appeal, etc, are alike contained in 
the Guardians ‘and Wards Act. In the par- 
ticular case before their Lordships the 
question at issue was as to the application 
of the provisions relating to the appoint- 
ment of a Receiver pending suit being 
applied to proceedings for grant:of a Suc- 
cession Certificate. Now, itis not every 
rule of procedure enacted by the Cade 
which necessarily applies to every other 
civil proceeding and possibly the answer 
to the application for a Receiver of a debt 
due may be that it is always open to a, 
claimant to instilulea suit for the recovery 
of the debt before he has got his,certificate 
and to havea Receiver appointed in that - 
suit or that the recovery of the debt ib not 
the subject matter in the certificate pro- 
ceedings but the recognition of the person 
who is entitled to recover the same and, 


. therefore, no Receiver can be appointed in 


the Succession Certificate proceedings. 
With all respect, again, I am unable ‘to 
accept the view of Pratt, J. C., that the 


(8) 79 Ind, Cas. 363: 46 A. 372: 22 A.-D. J. 345; 
A.L R.1924 AIL 376; L RS A. 288 Givi O 
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functions ofa next friend of a minor in 
a suit are ‘confined .to the proceedings in 
Court or that ‘they cease with the passing 
of the decree, 
clearly contemplates:permission being gran- 
ted to the next friend to receive money 
or other property ‘of a minor outside Court 
by way of compromise before the decree 
or order or to receive the same under the 


decree or order passed in favour of-a minor., 


Such leave, however, may not be granted 
to a next friend who-has not beén appoint- 
ed a guardian under the Guardians and 
Wards Act unless he gives such security 
as will in the opinion of the Court 
sufficiently ‘protect the property from 
waste and ensure its proper application. 

These provisions may well be read in 
conjunction withthe provisions of s. -Y of 
the Succession Certificate Act correspond- 
ing to, s. 375 of the Act of 1925. 

If this is done the only serious objec- 
tion to the grant of a certificate to a 
minor through his next friend would dis- 
appear. The next friend would not only 
be required to furnish security that the 
money recovered on behalf of the minor 
in pursuance of the certificate would be 
properly applied for the benefit of the 
minor but that he would also indemnify 
any persons other than the minor who may 
be entitled to the whole or any part of the 
debt.[A] Though I am inclined to the view 
that a Succession Certificate may not issue 
to the certificated guardian personally 
and in his own name I would without re- 
cording a definite finding on that point— 
as it isnot necessary for the present ap- 
peal—answer’ the question argued before 
us by bolding that an application for a 
Succession Certificate in the name of a 
minor represented by his next friend is 
competent and that the interests of the 
minor may he safeguarded by the Court 


by requiring the next friend whois not a. 


certificated guardian to execute a bond 
. both under s. 375 of Act XXXIX of 1925 
and under ©. XXXII, r. 6 (ii), Civil 
Procedure Code, as indicated above [Al. 
For these reasons I hold that the order of 
the ledrned Judicial Commissioner, refus- 
ing to grant a certificate of the minor be 
vacated and that a certificate do issue 
to him by his next friend on the néxt 
friend executing a bond as indicated 
above. g 

In the end we wish to acknowledge our 
indebtedness to Mr. Castellino for. ‘argu- 


Re APPLIGATION BY SUNDERDsS & JAMNADAS, 


Order XXXII, r. 6 cl. (2), 


169 


ing the appeal amicus curiae with great 
ability. i 

Tyabji, A. J. C.—This is an applica- 
tion to revise an order by Kennedy, J. C., 
refusing the'grant of a certificate under the 
Succession Certificate Act (VII of 1889). 
That Act has now been repealed and in 
effect re-enacted as ss.214 and 370 to 390 of 
the Succeesion Act, XXXIX of 1975. The 
learned Judicial Commissioner followed a 
previous decision of Pratt, J. C., reported in 
In the matter of Dhanbai (4). The question 
involved is, whether, where the person 
claiming to be entitled to the effects ofa 
deceased person and applying for a Succes- 
sion Certificate isa minor it is within the 
powers of the Court to grant a certificate to 
the minor or to some one on his behalf and 
if so to whom and wjth what safeguards. 

It is beyond dispute that the certificate 
must be granted to a person claiming to be 
entitled to the effects of the deceased 
person or any part thereof and not to a 
stranger. This appears sufficiently from 
the terms of the Act but is emphasized in 
Gulabchand v. Moti Chatraji (2), Ex parte 
Mahadev Gangadhar (3), Krishnamacharlu 
v. Venkatamma, (5). 

Neither can there be any doubt that 
there may be more persons than one 
competent to claim the certificate under 
s. ‘6 (a) of the Succession Certificate Act. 
The arguments before us refer to four 
classes of persons whose claims to a Suc- 
cession Certificate may become relevent 
where the person who can claim to be 
entitled to the effects of the deceased is a 
minor, Inthe first place reference may be 
made to Ex parte Mahadev Gangadhar (3), 
where Sir Lawrence Jenkins with whom 
Mr. Justice Betty was sitting held that 
there being a guardian of the property of 
the minor appointed under the Guardians 
and Wards Act the proper person to receive 
the certificate in the case before them was 
the guardian and not the minor. I had 
written out a judgment on this point in 
which I had accepted the position laid 
down by Sir Lawrence Jenkins and con- 
sidered the present case to be distinguish- 
able from that with which he was dealing 
inasmuch as thereis here no guardian ap- 
pointed under the Guardians and Wards 
Act. I have since*had the benefit of reading 
the judgment that my brother (Mr. Rup- 


_chand, A.J O.) is going to deliver in which 


he argues that that decision is erroneous and 


that-the certificate cannot be granted to. - 
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any person but the minor himself and 
that the decision in Krishnamachariu v. 
Venkatamma (5) should be preferred to 
that of Sir Lawrence Jenkins. I am not 
prepared to dissent from the reasoning of 
my learned brother. Only it seems to me 
that ibis not necessary for us in the present 
proceedings.to decide the point: which di- 
rectly involves the correctness of the deci- 
sionin Ex parte Mahadev Gangadhar (3). 

The second class of persons whose claim 
to obtain a Succession Certificate has been 
argued before us is the natural guardian of 
the minor claimant. 
the claim of a natural guardian it was held 
in In the matter of Dhanbaz (4), that before 
the natural guardian could be given a 
certificate the Court would have to deter- 
mine certian questions which are not ap- 
propriate in such summary proceedings as 
are held under the Succession Certificate 
Act, without going any further it seems to 
me that thisis an attitude that the Court is 
entitled to take under the Succession Cer- 
* tificate Act., i 

I, therefore, come to the, third class of 
persons who may possibly be entitled to 
claim the certificate and that is the next 
friend of a minor on whose behalf the ap- 
plication is made. But the objections as 
against the next friend as such are obvious. 
The Succession Certificate Act refers to the 
person being entitled to the effects of the 
deceased, the nextfriend of the minor may 
be a perfect stranger. Agains. 4 of the 
Succession Certificate. Act provides that 
the persons entitled to sue for the recovery 
of the effects of the deceased shall not 
be entitled toa decree unless he produces 
a certificate under the Act or something 
equivalent so that if the certificate were 
granted to the next friend and not to the 


person entitled to sue (viz., the minor) | 


there would be no person claiming to be 
entitled to theeffects of the deceased who 
could obtain a decree for their recovery. . 

Finally, therefore, we come to the minor 
himself. Here I find that though there 
are sections negativing the:grant of Probate 
or Letters of Administration to minors 
there is po provision laying down that a 
minor shall not be entitled to a Succession 
Certificate. In Ram Kuarv. Sardar Singh 
(1) and Krishnamacharlu ¥. Venkatamma 
(5) the Allahabad and the Madras High 
Courts have definitely held that a Succes- 
sion Certificate may be granted to a minor 


“and isis stated in ene of the cases that. 
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the Calcutta High Court in the case.of 
Kali Coomar Chatterjee v. Taru Prosunno 
Mookerjee (7) impliedly came to the same: 
conclusion, although I have not been able. 
to see that decision. On the other band. 
Sir. Lawrence Jenkins in the case of Exparte 
Mahadev Gangadhar (3) cautiously said 
that “it was at least open to doubt read- 
ing the- Succession Certificate Act as a 
whole whether a grant should be made to 
a minor”. He did not express an opinion 
that a grant could not be made to a minor 
but only a doubt whether a grant should 
be made to aminor andas I have stated 
before he was considering a case where. 
there wasa guardian appointed under the 
Guardians and Wards Act who he conceived 
was better qualified for the certificate. 


Apart from the decisions it seems to me 
that the reasons for granting a certificate 
to the minor are conclusive when reference 
is made toss.4 and 6 of the Succession 
Certificate Act unless there is some in- 
herent difficulty in the way of the grant. 
The difficulties that have been referred 
to are (first) that it would be futile to 
grant acertificate to a minor because he 
cannot give a valid discharge to debtors, 
(secondly) the necessity for protecting the 
interests of the minor, (thirdly) the necessity 
in many cases and the advisibility in 
others of obtaining security from the per- 
sons to whom a certificate is granted’ 
coupled with the impossibility of requir- 
ing the minor to furnish such security. 
These difficulties, itiseems to me, may Le 
overcome in the same way as the difficulties 
in tbe minor appearing before the Court 
and prosecuting legal proceedings, viz , hy 
the joining of a next friend with the 
minor. The present proceedings are brought 
by the minor through a next friend and 
if he is competent to appear here could he 
not be made equally conipetent for other 
purposes? 007 + TAON o, 

It was held in tbe Madras decision 
Krishnamacharlu v. Venkatagnma (5) that 
the next friend could be required to give 
security bond in such terms as would pro- 
tect not only the interests of the minor as 
against the next- friend but enable any 
debtor of the deceased to discharge his 
debf validly by payment to the holder of 
the certificate. 

*First, under s. 9 of the Succession Certi- 
ficate Act (corresponding to s: 375 of the' 


mM 58b R 5 2. 2 
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Succession Act, 1925) the person to whom 
the -certificate-is granted may be required 
to execute a bond by way ofsecurity. As 
the application is by the minor by his 
next -friend the security can also be 
given by the minor by his next friend under 
this section, ee 

Secondly,in order to protect the interests 
of.a minor as'against his next friend who 
may receive money or other moveable pro- 
perty on behalf of the minor O. XXXII, 
T. 6; of the Civil Procedure Code provides 
that the next friend may be required to 
furnish security. The procedure in this 
rule seems to me to be peculiarly appli- 
cable when the Court grants a Succession 
‘Certificate authorising the collection of 
debts and receiving of interest or dividends 
on securities to which a minor is ultimately 
entitled and, therefore, it seems to me that 
under s. 141 of the Code of Civil Procedure 
we are bound to follow or at least to 
call. in theaid of O. XXXII, r.6. Doubt 
is thrown on the applicability of O. XXXII, 
r. 6, by the decision of Kanhuiya v. Kanhaiya 
Lal (6). That decision refers to the appoint- 
ment ofreceivers which is a very different 
class of matters. It may require considera- 
tion whether the law and the powers of the 
Courtrelating toreceiversought to be deemed 
to be ‘procedure provided in regard to suits” 
within the language ofs. i41 of the Civil Pro- 
cedure Code. But the decision in Kanhaiya 
v. Kanhaiya Lal (6) does not rest on this 
consideration and with great respect I 
am not able to follow the reasoning -that 
“where assistance to the Succession Certi- 
ficate Act is required from the Code, it is 
introduced by an express enactment” s. 6 
of the Succession Act being cited, for 
example followed by a reference to s. 19 
(3). Itseems to me that the effect of s.6 
of the Succession Certificate Actis very 
different from the flexible provisions of 
s. 141 of the Civil Procedure Code. - 

On the other hand, s. 19 (3) expressly 
refers to s. 141 (s. 647 of the old Code) in 
terms which meticulously construed would 
imply that s. 141 is applicable to the 
Succession Certificate Act. To follow the 
reasoning of Kanhaiya’s.case (6) would lead 


to the conclusion that the minor cannot - 


make this application by his next friend or 
be.served with anotice under s. 7 which 
has not’ been suggested in any of the 
numerous.cases where the point might have 
been taken, 
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judgment dealt with several othe i 
which I need not elaborate, NA Lanka 
[A] The order that seemsto me to be pro- 
per in these circumstancesis that the grant 
of the certificate should be made to the 
minor through his next friend on the 
following conditions; first, that security 
be taken from the next friend under 
O. XXXII, r. 6 (2) of the Civil Pro- 
cedure Oode, that any money under or 
other moveable property which may be 
received. by the next friend on behalf of 
the minors by virtue of the Succession 
Certificate will be applied by the next friend 
for the benefit of the minors and, secondly 
that security be furnished by the next 
friend on behalf of the minors as the 
grantees of the certificate under s. 9 of the 
Succession Certifigate Act (or s: 375 of the 
Succession Act, 1925) for rendering an 
account of the debts and securities received 
by them and for indemnity of the persons 
other than the minors who may be entitled 
to the whole or any partof those debts and 
pee [A : . i 
would, therefore, set aside the 
to grant the certificate and Tini i 
certificate to the minors by their next 
friend on their executing (by their next 
friend) a bond under s. 375 of the Succession 
Act XXXIX of 1925 provided that the next 
friend furnishes security. under O. XXXII 
r. 6, of the Code of Civil Procedure, the secu- 
rity in each case to be to the satisfaction of 
the Nazir of this Court for the value of the 
debts and securities to be mentioned on the 
certificate. 


P. B. A. Order accordingly, 


ee 


LAHORE HIGH COURT. 
Civit Revision PETITION No, 381 
oF 1926, 
February 11, 1997. 
Present:—Mr. Justice Zafar Ali and 
Mr, Justice Jai Lal. 
KESAR SINGH anp orug «S—PLAINTIFRS 
— PETITIONERS : 
versus 
SHROMANI GURDWARA 
-PARBANDHAK COMMITTER 
AMRITSAR anp ANOTHEK—~DEFENDANTS 


f -—RESPONDENTS. 
Sikh Gurdwaras Act (VIII of 1925), ss, 8, 82—Opera-' 


"My. lenrned. krother.has in avery, learned. Hono bi. Wid Menation. of property by limit owner - 


172 l MUHAMMAD ISHQ 0, MUHAMMAD YÜSAP. 


etency of, jurisdiction of Civil Court to try ques- 
Sone aan of Civil Court that a case falls 
under 3. 82—Revision—Civil Procedure Code (Act V 


s. 115, 
Ik Ba by a Civil Court that a case falls within 
the ambit of s. 32, Sikh Gurdwaras Act, goes tothe root 
of the case and practically terminates proceedings so 
far as that Gourt is concerned and is, therefore, open 


o revision. j ee 
t The question whether a person having a limited 
interest in property is competent to alienate it by 
gift or not is for a Civil Court‘and not for a Gur- 


ibunal to decide. 
don 32, Sikh Gurdwaras Act does not come into 
operation unless the provisions of s. 3 of that Act have 
beon complied with. | : 
Petition for revision of an order of the 


Sub-Judge, Amritsar, dated the 19th 
y, 1926. 
TANDA Taron Nath Bhandari, for the Peti- 


ioners. 
“a M. L, Puri, for the Respondent. 


JUDGMENT. — The plaintiffs-peti- 
tioners who claim to be the reversionary 
heirs ofone Mihan Singh Jat of the village 
Pindori Sidhwan in the Amritsar District 
sued fora declaration that the gift. of his 
éntire landed estate made by his widow 
Mussammat Chandi to the langar (kitchen) 
of the Guru Ram Das, which is attached 
to or in an institution of the famous Sikh 
Temple at Amritsar known as Darbar 
Sahib was invalid and inoperative as 
against them. The Shromani Gurdwara 
Parbandhak Oommittee, Amritsar, through 
whom the gift was made pleaded inter alia 
that the claim fell within. the ambit of 
5. 320f the Gurdwaras Act which ousted 
the jurisdiction of the Civil Courts, 

The trial Court accepted that plea and 
submitted the record of the case to the 
District Judge asking him to forward it to 
the Tribunal under the Gurdwaras Act. 
The plaintiffs seek revision of this order 

on the following grounds: | 
‘ "1, That the gift not having been directly 
made to a declared Sikh Gurdwara as such 
the lower Courtacted with material irregu- 
larity in refusing to exercise a jurisdiction 
vested in it by law. 

2. That the Gurdwaras Act, VIII of 
1925, does not apply to this case, the lower 
Court had full jurisdiction to entertain and 
try the suit. - 

Counsel for the respondents takes a pre- 
liminary objection that no revision lies. 
He argues that the order in question is after 
all an interlocutory order because the tri- 
bunal under the Act has to return the 
record with a copy of its decision and the 
suit. isvfinally to bo determined by the 
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Oivil Court though inʻaccordance with the 
decision of the tribunal. This “argument 
does not appear to us'to be sound, If the 
points in issue were to be determined ‘by 
the tribunal the Civil Court becomes functus 
officio for all ‘purposes but one, viz., the 


carrying out of the order of the. tribunal. 


which it may eventually pass. Thus the 
order of the Civil Court holding that the 
Gurdwaras Act applies goes. to the root of 
the case and practically terminates proceed- 
ingsso far as that -Court ‘is concerned. 
That being so this application for revision 
is, in our opinion, competent. 

The next point is thats. 32 of the Gur- 
dwaras Act does not come into operation 
unless the provisions of s.3 of that Act 
have ‘been complied with. The learned 
Counss! for the respondents admits before 
us that no notification has -yet been 
published under s. 3, cl. 4 of that Act. 
Section 32, therefore, is not applicable. 

Thirdly the question whether a person 
having a limited interest in the’ property 
was competent to alienate it by gift is 
obviously not one tor the tribunal to deter- 
mine. That question must 
into and decided by the Civil Courts whe- 
we the gift is tc a Gurdwataor anybody 
else. 

We, therefore, accept thia petition, set 
aside the order in question and direct that 
the case be proceeded with in accordance 
with law. The respondents will pay peti- 
tioners’ costs in this Court. 

R L, Petition accepted, 


LAHORE HIGH COURT. 
First Cryin. APPEAL No. 2142 or 1923. 
February 22, 1927. 
Present :—Mr. Justice Campbell and 
_Mr. Justice Tek Chand. 
MUHAMMAD ISHAQ ann OTHERS. 
MINORS. THROUGH Musammat BUNYADIL 
BEGUM THEIR MOTAEk—DEFENDANTS— 
APPELLANTS ° 
versus 
MUHAMMAD YUSAF AND OTHERS— 
. DEFENDANTS — RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. §58— 
Application of principles of the section to Punjab— 


Fraudulent transfer, presumption of—Burden of proof 
—-Alienation defeating subsequent creditors, validity of. 


The priaciples of s. 53 of the Transfer of Property. 


Ast ave applicable to the Punjab, Ep. 119, balad; A} 


be inyuired ` 
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The burden of proving that a transfer is fraudulent 
lies-on-the party alleging it: But where a person suc- 
ceeds in proving (1) that at the time of the transfer 
he was a creditor of the transferor, 12) that the trans- 
fer was gratuitous and (c) that his claim against the 
transferor has been defeated.or delayed by the trans- 
feree, the Court is entitled to presume that'the transfer 
has been made with intent to defeat or delay him as 
acreditor. |p. 173, col. 1; B] 

A voluntary transfer by a person, who owes no debt 
at the time in favour of his children for natural love 
and affection cannot be set aside merely because 
some years-afterwards it is proved to have the effect 
“ of defeating or delaying the subsequent creditors. 

{p. 174 col. 1; C] $ 
First appeal from a decree of the Sub- 


Judge, First Class, Delhi, dated the 20th . 


May, 1922. 

_ Messrs, Jagan Nath Aggarwal and Anant 
Ram Khosla, for the Appellants. 

| Messrs. Kishan Dayal and Bishan- Narain, 
for the Respondents. 

JUDGMENT. 

Campbell, J.—On 22nd November, 
1920, Mussammat Muhammad Zamani 
Begam obtained a decree for Rs. 5,500 
against her husband Muhammad Ibrahim. 
On 19th August, 1919, Muhammad Ibrahim 
- gifted certain house property. to his-minor 
sons: by another wife Musammat Bunyadi 
Begam. This property. was attached’ by 
Musammat Muhammad Zamani Bagam in 
éxecution of her. decree, The donees lodg- 
ed objections which: were successful. Mu- 
sammat Muhammad. Zamani Begam then 
lodged the present’ suit on 5th” August, 
. 19815 fora declaration, that: the gift wasa 

nullity and that the gifted property was. 
liable to be‘ taken in satisfaction of ler 
decree: ‘The trial Court has given her the 
declaration sought.and.the donee defend- 
ants: have appealed, 

The lower-Courtistruck: the issue "is the 
gift invalid’ and’ held that it had been 
made: in. order to defraud the plaintiff, a 
creditor. [A], The rule governing the disposal: 
of the suit if: thatcontained‘in s. 53 of the 
Transfer’ of Property” Act, the principles: 
of which, section have, beén, repeatedly ap- 
plied: ‘by, the Pùnjab. Courts in dealing with 
similar questions. [A] [B] The burden of 
proof” was: on. the plaintif but if'she-suc- 
ceeded, in proving (a) that at the time of 
the gift.she was a creditor ofthe donor 
(b). that. the alienation was gratuitous-and: 
(è); that:her.claim against: the. donor had: 
been “defeated or delayed: by it, the Court. 
was entitled to presume that the alienation: 
had been made with the intent ta defeat 
or delay er as-a creditor. [B] > e 

Jn my opinion if this- presumption can 
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be created the plaintiff must succeed, but 
otherwise she must fail. The case strikes 
me as having been conducted with great 
laxity on both sides and the evidence as 
cae appears to me to, be quite worth- 
ess. 

The gift was a. gratuitous alienation 
without doubt and it has defeated the 
claim ofthe plaintiff based on her decree, 
but the plaintiff has failed to prove that 
she was a creditor at the time of the 
gift. It is alleged and .was alleged in 
the, plaint that the decree was an ex 
parte decree based upon a promissory 
note dated Ist October, 1918, a date 
prior to that. on which the gift was 
made, but, this has not been proved. The 
defendant-appellants pleaded, as they were 
entitled to plead ¢being minors) that they 
knew nothing of either suit or promissory 
note: The plaintiff has failed to bring on 
to the record’ either the promissory note 
or a copy of the decree or a copy of the 
judgment on whichit was based. At the» 
most the plaintiff has established that a 
decree was passed against Muhammad. Ibra~ 
him in her favour after the gift was made, 
The question ‘whether the execution of a 
promissory note by Muhammad Ibrahim 
in favour of Musammat Muhammad 
Zamani Begam constituted the latter his 
creditor within the meaning of s. 53 of the 
Transfer of Property, Act ‘would not arise 
until that execution is proved to have 
taken place before the alienation attacked 
in the suit. The learned Sub-Judge, has 
assumed without any Support from the 
contents of the record, that it did so take 
place, and all that the respondents’ learn- 
ed Counsel. can do to méet. this defect in 
his case is to ask for an opportunity to lead 
fresh evidence, a request which I can, see no 
reason for granting. i 

I would accept. the appeal and dismies. 
the suit with costs throughout, 

Tekchand, J.—I agree and wish to 
add a few words with réference. to an 
additional argument put forward. on 
behalf. of the respondents, that under 
s. 53 of the Transfer” of, Property. Act 
it is not’ only. the. creditors, who have 
actually ‘a. debt due to them at. the 
time of the voluntary transfer, who are 
entitled. to impeach it, but that the transac. 
tion can be annulled at the, instance of 
subsequent creditors also. This proposition 
is no doubt true, but it has tobe borne 
in mind, that in such cases the allocation 
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. of onus will be regulated on entirely differ- 
‘ent considerations. In cases where there 
are debts due at the time of a gratuitous 
transfer, it willbe presumed, as has been 
pointed out by my learned brother, that 
the transfer was made with intent to defeat 
or delay the creditors. But where there are 
no debts due at the time and the transferor 
runs into indebtedness subsequently the 
presumption will be regulated by the pecu- 
liar circumstances ofeach particular case. 
If for instance the transfer was made to 
ward off the effects ofa threatened litiga- 
tion or in anticipation of the transferor 
embarking upon acommercial venture or 
on the eve of his going into trade, the 
intent to defeat or delay future creditors 
will be presumed. But in other circum- 
stances the transaction, will be presumed 
to be bona fide and it will be on the 
future creditors to prove that the transfer 
was made with an intent to-defeat or delay 
them. ; 

[CO]ln my opinion a voluntary transfer by 
“a person whe owes no debt at the time in 
favour of bis children for natural love and 
affection cannot be set aside merely because 
some years afterwards xt is proved to have 
the effect of defeating or delaying the sub- 
sequent creditors. [C] Story in his Equity 
Jurisprudence Volume], s. 361 has thus 
summed up the law on the subject in 
the words of Chancellor Kent : 

“ Fraud in a voluntarily conveyance is an 
inference of law in so far as it concerns 
existing debts, but there is no such legal 
presumption as, regards subsequent debts. 
There must be proof of positive fraud in 
fact to vitiate a voluntary conveyance.” 
` Similarly May in his standard work on 
Fraudulent Conveyances and Dispositions 

roperty, says: 

Ce Che Serdar was not indebted at 
the time the onus of proving the fraud is 
thrown on those, who impeach the settle- 
ment for fraud is not to be presumed. 
The mere fact of subsequent indebtedness 
is not evidence of a fraudulent intent 
against subsequentereditors.” | 

The onus thus being on the plaintiff and 
he having failed to place on the record 
any materials to discharge it, it cannot be 
said that the gift was made with intent 
to defeat or delay the plaintiff. 

“I, therefore, toncur in the conclusions 
arrived at by my learned brother. . 

R. Le Appeal accepted, 
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OUDH CHIEF.COURT. 
Szconp CIVIL- APPEAL No. 3 .6 or 1926. 
February 26, 1927. 

Present :—Sir Louis Stuart, Kr. Chief 
Judge, and Mr. Justice Hasan. 
Musammat LAKHPATI KUER— 
DEFENDANT—ÅPPELLANT 
VETSUS 
DAULAT SINGH—PLAINTIFE— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 1, 4 (8), 6, 10—Preliminary decree for redemption 
-- Death of some of decree-holders before final decree 
—Suit, whether abates—Other decree-holders represen- 
tatives-in-interest of deceased by right of survivorship 


* —Application for substitution, — Limitation—"Suit,” 


“the right to sue”, and “the cause of action”, meaning 


of. 

The provisions of O, XXII, r. 4 (8) of the Oivil 
Procedure Code do not apply where a decree of the 
Court preliminary in its legal characteristics has come 
into 6xistence and death occurs in the rank of the 
oe subsequent to sucha decree. [p. 175, col. 
2; A 

The word “suit” in O. XXII, Civil Procedure Code, 
must be given a restricted sense and means only 
such proceedings as are antecedent to the passing of 
a decree, preliminary or otherwise. [p,.175, col. 2; B] 

The two expressions “the right to sue” and “the 
cause of action” as used in r. 1 andr. 6 respectively 
of O., XXII of the, Code of Civil Procedure are in- 
tended to be synonymous. There can be no question 
of the surviving of a cause of action in a suit when 
a judgment has been pronounced in respect of that 
cause of action. By the effect of the judgment the 
‘decree takes the place of the cause of action either 
by affirming it or by rejecting it and, therefore, 
according to 1. 6no abatement takes place by reason 
of the-death of either party between the conclusion 
of the hearing and the pronouncing of the judgment, 
Rule 6 limits the meaning of the word “suit” to “the 
conclusion of the hearing” of a suit for the purposes 
of O. XXII. [p. 176, col. 1; C] 

. Lachmi Narayan Marwary v. Balmakund Marwary 
(1), ‘applied. i | 
“Where after the passing of a preliminary decree 
for redemption under r. 7.of O. XXXIV of the 
Code of Civil Procedure some of the mortgagors 
decree-holders die and the rest are their represen- 
tatives-in-interest by right of survivorship, the 
proper rule applicable is r. 10 and not r. 4 of 
O. XXII of the Code of Civil Procedure and the 
right to apply for substitution of the represen- 
tatives of the deceased on the record acerues from 
day to day and is consequently not barred by any 
prescribed period of limitation. [p. 176, col. 2; D) 

Lachmi Narayan Marwary v. Balmakund Marwary 
(1), Kedarnath Dutt v, Harra Chand Dutt (2), Ram 
Nath Bhattacharjee v. Uma Charan Sircar (3) and 
Surendra Keshub Roy v. Khetter Kristo Mitter (4), re- 
lied on. h . 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
2nd July, 1926, confirming that of the Mun- 
sif, Amethi at Sultanpur, dated the 9th 


February, 1926. 


Mr. Yiamat Ullah, for the Appellant. 
-Mr..A, P. Sen, for the Respondent, 
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JUDGMENT .—This is the defendant's 
appeal from the decree of the Subordinate 
. Judge, of Sultanpur, dated the 2nd of 
July, 1926, affirming the decree of the 
.Munsif of Amethi, dated the 9th of Feb- 
, ruary, 1926. f 


The decree under appeal is a final-decrée 
in terms of O. XXXIV, r. 8, sub-r. (1), 
of the Code of Givil Procedure in favour 
of the plaintiff-mortgagor in a claim for re- 
demption. - 

The facts are as follows :— 

The respondent Daulat Singh and two 
‘others, Nakched: Singh and Ohauharja 
Bakhsh Singh, brought a suit for redemp- 
tion of a certain mortgage against one 
Hanoman. They obtained a preliminary 
‘decree in pursuance ofr.7 of O. XXXIV 
of the Code of Civil Procedure on the 4th 
of September, 1916. Under that decree the 
Court declared the amount due at the date 
of-the decree to be Rs. “977 and directed 
the plaintiffs to pay into Court the amount 
so due and thecosts of the defendant with- 
in six months from the date of the decree 
and further directed that if the plaintiffs 
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failed to pay the ‘aforesaid amount they 


shall lose allright to redeem the property. 
The payment was not made within 
the time fixed by the decree. Two of the 
plaintiffs, that is, Nakched Singh and Ohau- 
harja Bakhsh Singh, have since died and 
it is now agreed that the respondent, 
Daulat Singh, is their representative-in- 
interest by right of survivorship. Hanoman 
has also since died and the appellant, 
Musammat Lakhpati Kuar, is his represen- 
tative-in interest : l i 

“ On the 7th of November, 1925, and after- 
“wards on the 4th of January, 1926, Daulat 


Singh made applications to the trial Court ` 


asking for the relief of a final decree under 
r. 8, sub-r. (1), of O. XXXIV, of the Code 
of Oivil Procedure, In these applications 
he stated thefact of the deaths of the 
other two plaintiffs and of his status as 
their legal representative. He further stat- 
ed the fact of the death of Hanoman and 
of Musammat Lakhpati Kuar’s succession 
to his estate. The objection taken by 
Musammat Lakhpati Kuar to these appli- 
cations of Daulat Singh is that they are 
barred by time and this is the only matter, 
with which we are concerned in the present 
appeal. 

The objection taken by the appellant is 
founded on the admitted fact that Hano- 


175 


man, the defendant in the suit for redemp- 
tion, had died more than three years pre- 
vious to the applications of Daulat Singh. 
The line on which the argument has pro- 
ceeded before usis that inasmuch as the 
suit for redemption must be deemed to 
have been pending at every moment of 
the time previous to the making of the 
final decree it must abate in virtue of the 
provision of sub-r. (3) ofr. 4 of O. XXII, 
of the Code of Civil Procedure and conse- 
quently no final decree could be passed. 


Decisions of almost all the High Courts 
in India were cited in support ot the view 
that proceedings after the preliminary 
decree and before the final decree are pro- 
ceedings in the suit. Weare of opinion 
that the precise question which arises for 
determination in the present case is not 
answered on the view ofthe ruleof proce- 
dure taken in those decisions. [A] The ques- 
tion which we have to decide is whether the 
provision of sub-rule (3) of r. 4 of O. XXIL, 
of the Code of Civil Procedure applies to 
a suit in which a’ decree of thé Court pre- 
liminary in its legal characteristics has 
come into existence and death occurs in 
the rank of the defendants subsequent to 
such a decree, : According to our judgment 
the said sub-r. has no application to such 
a case, [A] [B] The word “suit” in O. XXII 
must be given a restricted meaning. We 
think it means only such proceedings as 
are antecedent to the passing of a decree, 


‘preliminary or otherwise. [B] This inter- 


pretation is supported by the language 
and import of the several rules of the said 
order, The first rule is that the death of 
a plaintiff or a defendant shall not cause 
the suit to abate if the right to sue sur- 
vives. Obviously no question of “the right 
to sue” can subsist in a suit after a 
decree is delivered by the Court in that 
suit. As soon as the Court pronounces 
judgment the plaintiff's original right to 
sue' disappears if he has failed and it 
merges in the decree if he has won: tran- 
sit in rem- judicatam., It is on this founda-. 
tion of the effect of a decree that a second 
suit isbarred. The same conclusion fol- 
lows from the language of rr.2,3 and 4 of 
O. XXII, of the Code. i 


‘It appears to Vs that the provision of 
r. 6 clearly supports the tnterpretation 
which we have adopted in the foregoing 
paragraph of this judgment. It will be 
noticed that inr., 6 the words used Brg 
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“the causeof action” and not “the right to 
sue”. [C] From this we infer that the two 
expressions are intended to be synonymous. 
There can be no question of the surviving 
of a cause of action in a suit when a 
judgment has been pronounced in respect 
of that causeof action. By the effect of 
the judgment the decree takes the place 
of the cause of action either by affirming 
it or by rejecting it and, therefore, accord- 
ing tor.6 no abatement takes place by 
reason of the death of either party between 
the conclusion of the hearing and the pro- 
nouncing of the judgment. Indeed r. 6 
for the purposes of O. XXII, limits the 
meaning of the word “suit” to “the conclu- 
sion of the hearing”, of a suit [C]. 


The acceptance of the argument in 
support of the appeal for an order of 
abatement unquestionably involves the 
dismissal of the suit by setting aside the 
preliminary decree of the 4th of September, 
1916. It is clear to our mind that we 
cannot do go. We base this opinion on the 
principle of a recent judgment of their 
Lordships of the Judicial Committee in 
the case of Lachmi, Narayan Marwary v. 
Balmakund Marwary (.). In that case a 
preliminary decree by consent had been 
passed by the High Court on appeal in 
a suit for partition. The suit was thereupon 
remitted to the Subordinate Judge in 
order that the necessary steps for effecting 
the partition might be taken. The Sub- 
ordinate Judge fixed a day for hearing the 
parties and gavethem notice, but when 
the day came neither the plaintiff nor his 
Pleader appeared. Eventually the Sub- 
ordinate Judge, dismissed the suit for 
want offurther prosecution, The order of 
the Subordinate Judge was set aside by 
the High Court on an application for 
revision and ‘the order of the High Court 
was the subject-matter of appeal before 
their Lordships of the J udicial Committee. 
Their Lordships founded their judgment 
on the following observation:—'‘After a 
decree has once been made in a suit, the 
guit cannot be dismissed unless the decree 
is reversed on appeal. The parties have, on 
the making. of the decree, acquired rights 


0) 81. Ind, Gag 747; 51 L A. 321; A.L R. 1 
DG, 198; 35 M: L. T. 143; 47M. D. J. 441; 20 
Wi. 491: (1924) M W. N. 707; 10 0.8 A’ L. 
1033; 5 P. L. T, 623; 22.A. I, J, 990; 26 Bom. L 
1129e 40,0. L. J. 
Won. 391; 10. W. N. 629; 4 Pat. 61 (P. 0). 
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or incurred liabilities which are fixed, 
unless or until the decree is varied or set 
aside. After a decree any party can (as 
already stated) apply to have it enforced". 

In the present casethe respondent asks 
the Court to do no more and no less than to 
enforce the decree of the 4th of September, 
1916, and ib is not suggested that in the 
way of granting his prayer there is any 
obstacle other than the one which is being 
considered in this judgment, 

By accepting the argument. we shall be 
putting the respondent, as remarked by. 
their Lordships of the Judicial Committee 
in the case just now quoted, “into an 
intolerable position, not able to goon with 
his suit, and yet not ina position to-bring 
a fresh suit’. It may be observed that 
the consequences of a dismissal ôf a suit 
for default under O. IX, r. 8, are the same . 
as of, an order of abatement of a suit 
under sub-r. (8) of r. 4 of O. XXII, that 
is to say no fresh suit shall be brought- 
on the same cause of action—see r.9 of 
O.1X and r, 9. of O. XXII of the Code. 

[D] It was argued on behalf of the plaintiff- 
respondent thatthe proper rule applicable 
to the circumstances of this case isr. 10 
and: not 1.4 0f O. XXII of the Code of 
Civil. Procedure and the right to apply for 
substitution of the representatives of a 
deceased party, on, therecord: of the case 
accrues from day to day and is consequent- 
ly not barred by any prescribed period 
of limitation. The argument finds 
support from certain decisions of. the 
Calcutta High Court—Kedarnath Butt v. 
Harra Chand Dutt (2) Ram Nath Bhaita- 
charjee v. Uma Charan. Sircar (8) and 
Surendra Keshub Roy v. Khetter Krista 
_ Mitter (4). ID] 

We, therefore, dismiss this appeal with 
costs. 

G. H. Appeal dismissed, 

(2) 8 C. 420; 4 Ind. Dec. (N. a) 268. 


(3) 3 O. W. N. 756. 
(4) 30 ©. 609; 70. W. N. 517 (F; BJ). 
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OUDH CHIEF COURT. 
Criminat APPEAL No. 113 or 1927. 
March 16, 1927, 

Present: —Mr, Justice King. 
BHURE KHAN AND oTHers—Accusep— 
APPELLAN1S 
Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 804, 825—In- 
flicotion of injuries—Absence of knowledge that in- 
juries were likely to cause death—No intention’ to 
cause death or injury likely te cause death—Death 
only an indirect consequence of thé injuries—Convic- 
tion, whether to be under s. 804 or 325, Penal Code. 

The accused who were several in number assaulted 
another and though they had the latter entirely at 
their mercy inflicted only a severe beating breaking 
the bones of his arms and hands. There was no 
evidence to prove that the accused had any intention 
to kill, but blood poisoning took place owing to toxic 
absorption from the blood and the victim died two 
months after the beating: 

Held, that the accused could not under the circum- 
stances be convicted under s. 304, Penal Code, but 
were guilty only of an offence under s. 325 of the 
Code. [p. 178, col 2; A] 


Appeal against an order of the Sessions 
ee Gonda, dated the 16th February, 
1927. 

St. G. Jackson, for the Appellants. 

Mr. H. K. Ghosh, Government Pleader, 
for the Respondent. i 


JUDGMENT.—Fifteen men were put 
on their trial before the learned Sessions 
Judge charged under s. 304 with having 
caused the death of Munne Khan. 

The -evidence shows that Munne Khan 
was thekadar of the village and that he 
had left a box coutaining ornaments with 
one Mahabir a tenant of the village. Ap- 
parently this box had been left in Maha- 
bir's custody so as to escape an attachment 
which Munne Khan apprehended. About 
a month before the assault in question a 
burglary occurred in Mahabir house and 
this box was stolen. Mahabir made a re- 
port at the thana and was accompanied 
by Munne Khan deceased. In this report 
they named three of the present accused, 
namely, Bhgiron, Dwarka and Nirhu (be- 
sides some other persons) as suspected. 
The result was that the Policein making 
their, investigation searched the house of 
the persons named, This fact is said to 
furnish the motive for the assault upon 
Munne Khan on the 22nd of August. . 

The evidence for the prosecution shows 
that on that day when Munne Khan Was 
returning from his fields to his house at 
mid-day a gangof 15 men who were lying 
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in wait for him in Juar field set upon him 
with lathis and. beat him very severely. 
The appellants were members ‘of this gang 
and took an active part in the attack. 

His brother Muhammad Sharif came to 
his rescue but was also attacked and 
beaten by some of the accused. One Goli 
a ploughman also intervened to protect 
Munne Khan but himself was attacked and 
received injuries.. 

Two other witnesses Bhagwan Din and 
Razak profess to have been eye. witnesses of 
the assault. 

All these four witnesses name all the 
accused who are appellants before me. I 
may. méntion that the learned Sessions 
Judge acquitted three of the accused giv- 
ing them the benefit of doubt and released 
two of them under the provisions of s. 562. 
One of the accuged is absconding. The 
remaining 9 were convicted and sentenced 
to various terms of imprisonment under 
s. 304, Indian Penal Code, and they are the 
appellants before me. 

All the appellants were named in ths 
First Report made by Ibrahir at the thana, 
They are all named by every one of the 
four witnesses also as having taken a more 
or less active part in the assault. Thestate- 
ment of Munne Khan deceased was taken 
in hospital when he was ina weak state 
but still able to make a statement. He 
expressly named Bkairon, Bhure Khan, 
Qutub Khan, Dwarka and Nirhu among 
his assailants but his statement shows that 
there were also other persons. 

It has been urged for the appellants 
that if the motive for the attack was the 
fact that Munne Khan had mentioned 
certain persons as suspected of the burg- 
lary in Mahabir’s house. then that would 
no doubt explain why those persons should 
attack Munne Khan, but it furnishes no 
explanation why other persons such as 
Bhure Khan and Qutub Khan should join 
in the assault. The evidence shows that 
there has been some ill-feeling between 
Bhure Khan and. Qutub Khan on the one 
hand, and Munne Khan and his brothers. 
on theother, because the former had eject- 
ed his sister-in-law from a holding and 
this sister-in-law is an aunt of Muhne Khan 
and his brothers. The ejectment tock 
place some years ago and although it 
must have caused some ill feeling be- 
tween the parties it does not furnish a 
very convincing motive for an attack cf 
this nature by Bhura Khan upon Muung 
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Khan sincè the grievance due to the 
ejectment would seem to have been felt 
rather by Munne Khan than by Bhure 
Khan, who was the person who caused the 
grievance. 

The witnesses have, however, stated that 
all the accused are associates and com- 
bine with each other and it is also stated 
that Munne Khan being thekadar of the 
village used to take begar from the tenants 
thereby bringing himself into unpopularity. 
This would furnish a reason for the other 
villagers joining with Bhairon, Dwarka and 
Nirku in the assault upon Munne Khan. 


Whatever the motive may be, the evi- 
dence at least is perfectly clear that all 
the appellants did join in the assault upon 
Munne Khan and did hammer him merci- 
lessly. They also beat Muhammad Sharif 
and Goli who came to*the rescue. These 
prosecution witnesses have been believed 
both by the Judge and by the assessors 
andIsee no reason for discrediting their 
evidence. The attack took place in broad 
day light and the witnesses knew all the 
appellants frém before hand. 


The learned Counsel for the appellants 
has argued that no case has been made 
out under s, 304, Indian Penal Code, since 
the medical evidence shows that the accus- 
ed could not have known that they were 
inflicting such injury as would be 
likely to cause death. The intention 
of causing death or of causing such bodi- 
ly injury as was likely to cause death 
is not even imputed to them since it is 
perfectly obvious that they had Munne 
Khan completely at their mercy and they 
did not do more than inflict a very severe 
beating, breaking certain bones in the 
arms and hands, but they evidently did 
not intend to killhim. The Civil Surgeon 
deposes that death was due to blood poison- 
ing due to toxic absorption from the blood, 
He also states that these injuries are not 
directly responsible for the man’s death. 
“Tt is the poison that killed him.” This 
means that the injuries inflicted would 
not in the ordinary course of nature have 
caused death. Blood poisoning was an 
unfortunate complication. Death from 
blood poisoning might result even from 
very minor injuries that could not con- 
eeivably cause death in the Ordinary course 
of nature when ‘inflicted upon a healthy 
man. Munne Khan lived fortwo months 
piter the assault and then died from blcod 
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poisoning which was only an indirect conse- 
quence of his wounds. 

[A] In my opinion the accused in the cir- 
cumstances cannot be convicted under 
s. 304 but the conviction should be under. 
s. 325, Indian Penal Code, although the 
alteration of the sentence makes very little 
difference. [A] The only practical difference 
is in the case of Bhure Khan, who has been 
sentenced to eight years’ rigorous imprison- 
ment, whereas the maximum term under 
s, 325 is seven years. As the assault was pre- 
meditated and unprovoked and the deceas- 
ed had been hammered very severely I 
think Bhure Khan who seems to have 
been the ring-leader and who has‘accord- 
ing to P. W. No. 8 been imprisoned three 
times before for mar pit deserves the maxi- 
mum sentence. The other accused have 
received lesser sentences and I see no 
reason to interfere with the sentences im- 
posed, 

The result is that I alter the conviction 
from one under s. 304, Indian Penal Code, 
to one under s. 325, Indian Penal Code, and 
reduce the sentence of Bhure Khan from 
eight years to seven years’ rigorous impri- 
sonment. The sentences of the other appel- 
lants are maintained. 


AN. A. Conviction altered, 


eet mens 


BOMBAY HIGH COURT. 
Firra ORIMINAL Sessions Case No, 20 
or 1926. 

December 9, 1926. 
Present:—Mr. Justice Fawcett. 
EMPEHEROR—ProsgcuTox 
VETSUS, 

DORABJI PESTONJI GORA—AcouseEp. 

Criminal Procedure Code, (Act V of 1898), s. 850— 
High Court—Sessions— Change of Judge after swearing 
in of Jury and reading of charges—Proceedings whe- 
ther should be commenced de novo. 

Where during a trialin the High Court, the pre- 
siding Judge becomes ill after the*Jury are sworn 
in and the charges are read, and another Judge is 
appointed by the Chief Justice to preside over the 
case, the trial can proceed further before the 
successor. It is not necessary to discharge the Jury 
sworn by the predecessor, and to commence the 
whole proceedings de novo. [{p.179, cols. 1 & 2; Aj 

Mn Kanga, Advocate General (with him 
Mr. Vicaji), for the Crown. 

Mr. Modi, for the Accused, 

JUDGMENT.—An objection hes been 
taken that the Court, as constituted by 
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myself as Judge and a Jury which had been 
sworn in the presence of Mr. Justice 
Taleyarkhan, has no jurisdiction to try 
the present case. This objection is based 
upon a contention thatthe Oourt which 
actually had seisin of the case was the 
Court as constituted when the- Jury was 
formed, and that until that Jury has been 
discharged, there cannot be another 
different Court which can try the case, . 

That contention no doubt has in its 
favour the authorities, to which my notice 
has been drawn, Empress v. Khagendra Nath 
Bannerji (1) and Emperor v. Jotindar Nath 
Gui (2). The lattercase in not directly in 
point, but it proceeds on a somewhat similar 
ground. The former case-is more in point. 
The trial had commenced and the evidence 
had been partly gone into before one Judge, 
who retired from the case unders. 556 of 
the Criminal Procedure Code, which deals 
with a casein whicha Judge is personally 
interested, without discharging the Jury. 
The Chief Justice then appointed Stevens, 
J., to proceed with the trial of the case, and 
the latter intimated his intention to pro- 
ceed with the trial from the point where 
it had been left. Thereupon it was con- 
tended on behalf of the accused that 
Stevens, J., could not proceed with the 
trial on the ground I have already men- 
tioned, 

[A] The point was argued, but no judgment 
was given because the Advocate-General 
appeared and entered a nolle prosequi 
under s. 333 of the Oriminal Procedure 
Code. That was stated to be. the only 
way out of the difficulty, unless the Counsel 
. for the accused withdrew his objection. 

The present case differs from that case 
in that all that happened before Mr. Justice 
Taleyarkhan was that a Jury was sworn, 
and Counsel for the Crown had started 
opening his case. He had hardly got be- 
yond reading the sections; and had merely 
stated afew of the main facts. At that 
point Mr. Jystice Taleyarkhan was taken 
ill, and the trial was accordingly adjourned 
to this morning. Under the directions of 
the Chief Justice, I sat in the Sessions 
Court in place of Mr. Justice Taleyarkhan, 
and started this case de novo from the point 
thatis called, in the heading above s. , 286, 
the “trial” of the case. It seemed to me 
that as the preliminary proceedings, whith 
are referred to as “commencement of pro- 

(1) 2 0. W. N. 481. . 

(2) 8 0. W, N. xlviii, 
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ceedings” inthe heading above s. 271, were 
not any part of the actual trial, except as 
preliminary proceedings, that there would 
be no objection to this course, A Sessions 
Judge cannot of course act on evidence 
recorded by his predecessor, and on & 
change of Judge the Sessions trial must 
commence de novo, for [as has been ruled 
in Durga Charan Sanyal v. Emperor (3)] 
s. 350 does dot apply to a case of that kind. 
But in the present case Iam not proposing 
to act upon any evidence recorded by Mr. 
Justice Taleyarkhan. The trial will be 
entirely beforeme and the Jury that was 
sworn in before Mr. Justice Taleyarkhan: 
and, in my opinion, the mere fact that the 
swearing in of the Jury and reading out 
of the charges to the Jury took place before 
another Judge would at most amount to 
an irregularity under s. 537 of the Criminal 
Procedure Code, which covers the case of 
an error, omission or irregularity in the 
proceedings before or during trial or in any 
inquiry orother proceedings underthis Code. 
[A] The Chief Justice under 5.08 of the Got- 
ernment of India Act has power to determine 
what Judge in each case is to sit and it 
seemsto me that, in view of the circum- 
stances that arose from Mr. Justice Tale- 
yarkhan's illness. he would have power 
to direct me to preside in the case that 
otherwise would have been tried by Mr. Jus- 
tice Taleyarkhan with the present Jury. 
The power can be exercised as the occasion 
arises, andit seems tome a very technical 
objection to take that, because the Chief 
Justice. had passed certain orders under 
which Mr. Justice Taleyarkhan would or- 
dinarily have presided at the present trial 
when necessity arose, he could not revise 
those orders. Under cl. 36. of this Court’s 
Letters Patent, my appointment by the 
Chief Justice to sitin place of Mr. Justice 
Taleyarkhan, operates to give me criminal 
jurisdiction in this case. I am, however, 
perfectly willing to accede to any request 
that the Crown may make (after this expres- 
gion of opinion) that Ishould not proceed 
with this particular trial. 

I ought to mention that Mr. Modi for 
the accused has raised no objection to my 
presiding at the trial, and the Advocate- 
General after the expression of my opinion 
also does not “object to the present trial 


going on. 
A. N. A. Order accordingly, 
(3) 8 0. L. J. 59, 4M, L, T, 148; 8 Or, L.J. 121, 
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CALCUTTA HIGH COURT. 
Criminau Revision No. 1136 oF 1926. 
January 20, 1927. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cammiade. 
DIBAKAR DAS (BENE)—Accosep— 
PETITIONER 
versus 


SAKTIDHAR KABIRAJ—COMPLAINANT— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
387, 428 (b) (2), 587?—Conviction for theft —-Appeal— 
Acquittal of-theft and conviction for being member 
of unlawful assembly, legality of—Prejudice—Penal 
Code (Act XLV of 1860), s. 143—Uniawful assembly 
—Unlawful object, necessity of. 

If the prosecution establishes certain acts con- 
stituting an offence and the Court misapplies the 
law by charging and convicting an accused person 
for an offence other than that for which he should 
have been properly charged, afd if notwithstanding 
such error the accused by his defence endeavoured 
to meet the accusation of the commission of these 
acts, then the Appellate Court may alter the charge 
or finding and convict him for an offence which those 
acts properly constitute, provided the accused be not 
prejudiced by the alteration in the finding. Such an 
error is one of form rather than of substance. [p. 
181, coL 1; A) 

The accused was convicted by the trial Court for 
theft of a tree under s. 37%, Penal Code. The 
lower Appellate Court found that the accused bona 
fide believed the tree to be his own and set aside 
the conviction for theft but convicted the accused 
under s. 143, Penal Code, on the ground that 
he had gone with his mén to the spot armed with 
lathis: z 

Held, (1) that the conviction was illegal inasmuch 
as the defences for the two charges must be dis- 
tinct and the accused must be held to have been 
prejudiced by the alteration of the conviction to one 
under s. 143. [p.181, col.2; B] 

(2) that the conviction under s. 143 was illegal in- 
asmuch as it was not proved that the accused had an 
unlawful object. [p. 151, col. 2; C] 


Babus Debendra Nath Chatterjee and 
Narendra Krishna Basu, for the Petitioner. 

Babus Bir Bhusan Dutt and Durgadas 
Roy, for the Opposite Party. 


JUDGMENT.—The accused in this 
ease Was convicted by the trial Magistrate 
.ef an offence under s. 379, Indian Penal 
Code, and sentenced to pay a fine of Rs. 60. 
On appeal the Distriet Magistrate set aside 
the conviction under s, 379 but convicted 
the accused under s8. 143, Indian: Penal Code, 
maintaining thesentence. ThisRule has been 
obtained on the ground that the procedure 
followed by the District Magistrate is not 
correct in law and the petitioner having 
been convicted under s. 379, Indian Penal 
Code, on the findings arrived at by the 
Appellate Court he should have been 


a, e= 
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acquitted. The view that wherea person 
is charged under one offence and convicted 
of a different offence by the Appellate Court 
with which he was not charged it is beyond 
the power of an Appellate Court under 
s. 423 (b) (2), has long prevailed in this 
Court. A. case which is exactly in point 
is the case of Jatu Singhv. Mahabir Singh 
(1). There too the aceused were convicted 
of theft and that was the only charge 
which they were called upon to answer. In 
appeal the Distriet Magistrate held that no 
theft had been committed but he convicted 
them for being members of an unlawful 
assembly. It was held that the accused 
were called upon to answer only the charge 
of theft and as they were never called 
upon to answer any other charge, they 
could not be convicted on appeal of an 
offence of an entirely different character. 
This view was subsequently followed in the 
case of Yakub Ali v. Lethu Thakur (2) 
where the accused were originally convicted 
of rioting which conviction was changed 
by the Sessions Judge on appeal to one 
under ss. 448 and 323, Indian Penal Code. 
A similar view was expressed in Sita Ahir 
v. Emperor (3) in which the further question 
that was not considered in the previous 
cases, namely, whether the defect was cured 
under s. 535 or 537 (a), Criminal Procedure 
Code, was considered. The learned Judges 
held that the irregularity complained of 
was not curable under those sections. 
This point of view has now been, in our 
opinion, modified to some extent by the 
recent decision of the Judicial Committee 
in the case of Begu v. Emperor (4). In that 
the aceused were charged under s. 302, 
Indian Penal Code, only but they were — 
ultimately convicted under s, 201, Indian 
Penal Code, for concealing the body cf the 
deceased. Their Lordships held: on the 
construction of s. 237, Criminal Procedure 
Code, that theconviction was justified inlaw. 
It is, therefore, correct to say that the law as 
it stands at the present moment is thatifon 
the facts proved of which the decused may 
be taken to have notice another offence 
appears to have been committed by him 
and if on those facts it seems doubtful as 

(1) 27 ©. 660; 14 Ind. Dec. (N. s.) 433. 

(2),30 O. 288, 

(3) 16 Ind. Cas. 161; 40 C. 168; 13 Or. L. J. 593. 

(4) 88 Ind. Cas, 3; 52 I. A. 191; 2 O. W, N. 447: 48 
M. L. J. 643; 41 C. L. J. 487; 27 Bom. LG. R. 707; 3 
Pat. L. R. 95 Cr; A. I. R. 1925 P. Q 130; 6 Lah. 
226; 23 A. L. J. 636; (1925) M. W. N, 418; 26 Cr. L, 
J. 1059; 7 Lah, L. J, 324; 30 0, W, N, 581 (PO). 
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to which offence the accused has committed, 
he may be convicted under ss. 236 and 237, 
Criminal Procedure Code, of the other 
- offences. But we have to consider in each 
particular case as to whether the procedure 
followed by the Judge, though it may be 
strictly correct in law, is one which should 
be adopted in that case. The correct view 
Beems to us to have been laid down in the 


case of Lala Ojha v. Queen-Empress (5) . 


where the law is thus stated: [A] “Ifthe 
prosecutionestablishescertain acts constitut- 
ing an offence and the Court misapplies 
the law by charging and convicting an 
accused person for an offence other than 
that for which he should have been properly 
charged, and if notwithstanding such error 
the accused has by his defence endeavoured 
to meet the accusation of the commission of 
these acts, then the Appellate Court may 
alter the charge or finding and convict 
him for an offence which those acts properly 
constitute, provided the accused be not 
prejudiced by the alteration in the finding. 
Such an error is one of form rather than of 
substance.” [A] Applying the law as enun- 


ciated there tothe facts of the case, we find 


that the accused was convicted by the Oourt 
of first instance on the allegation that the 
tree which heissaid to have carried away 
did not belong to him. The trial Court 
did not come toany distinct finding with 
regard to the ownership of the tree but 
relying upon the Settlement Record held 
that it must have belonged to the com- 
plainant. The lower Appellate Court has 
found that the accnsed and his men were 
under the bona fide belief that the tree 
belonged to their tenant and, therefore, 
they could not be convicted of theft. But 
as they had gone to the spot armed they 
ought to be convicted under s. 143, Indian 
Penal Code. We cannot say that in the 
present case the accused has not been pre- 
judiced by thealteration of the conviction 
to one under s. 143, Indian Penal Code. 
The defence in the two cases must -be dis- 
tinct. In the case under s. 379 the accused 
has only to establish his bona fides. In a 
case pnder s. 143, Indian Penal Code, he has 
to establish that the number was not more 
than five or that the object was not unlaw- 
ful and that he did not attempt to enforce 
a lawful object by unlawful means. In 
this case the learned Vakil for the petitioner 
says that he is in a position to prove that 


(5) 26 0,863; 3 O. W, N. 653; 13 Ind. Bec. (N. 8.) 
153, 
l 
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the persons who went armed with him 
were labourers who went to cut the tree and 
carry it. These are matters which could 
have been properly raised and tried if,the 
original charge was under s. 143, Indian 
Penal Code. [B] It is doubtful if the irregu- 
larity like the one in the present case can- 
not be cured under s. 535 or 536 as it is 
only a matter of omission to frame a charge 
or a defect in thecharge. But as we have 
found that in this case the accused has 
been prejudiced in his defence by his not 
being called upon in the trial Court to 
meet a case under s. 143, Indian Penal Code, 
we hold that the conviction is not justified, 
[B] There is also another point in the case, 
namely, that on the findings of the learned 
District Magistrate the conviction under 
s. 143, Indian Penal Code, cannot be sus- 
tained. His finding is that the accused 
bona fide believed that he had a right to 
the tree ; but he with others committed an 
offence for being members of an unlawful 
assembly because he went there with more 
than five persons armed with lathis.[C] Tht 
mere fact that he went there armed with 
lathis with more. than five persons will not 
ordinarily constitute an offence under 8. 143, 
Indian Penal Code. [C] Itis said that when 
the accused went to the spot there was no 
one there. So his object was not to use 
criminal force to get possession of the tree, 
but his object may, on the other hand, be 
to resist any aggression by the other party. 
In the view that we take of these questions 
we are of opinion that the Rule ought to be 
made absolute and we order accordingly. 
The conviction and sentence are set aside, 
The fine if paid will be refunded, 
A. N. A. Rule made absolute, 


LAHORE HIGH COURT. 
URIMINAL Reviston Patrrion No. lét or 


March 12, 1927. 
Present: —Mr. Justice Tek Ohand. 
HARPHUL AND aNoTHEu—Acessap — 
PETITIONURS ° 
VETSUS 
EMPEROR—RESPINDSNT. 
Criminal trial—Court evolving new theory, which is 
neither prosecution nvr defence case, legality of. 
A Oourt is not justified in evolving a new ‘theory 
different from the one put forward either by the pro- 
gecution or by the defence. [p. 182, col. 2; Af 


Petition for revision under s. 439 of 
the Criminal Procedure Oode, 1898, of an 
order of the Sessions Judge, Karnal, dated 
the 24th December, 1926. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, į 

JUDGMENT.—The petitioners, Har- 
phul and Sabhu Chand sons of Bhajan, a 
Jat of Mauza Subana in the Rohtak Dis- 
trict, along with two others Sultan and 
Kheman. were challaned under s. 325, 
Indian Penal. Oode, for having causad 
grievous hurt to Hazari (P. W. No. 8) who 
is a brother of Harphul and Sabha Ghand 
petitioners. Hazari alleged that he was 
sleeping at his gatwar on the night between 
the 9th and 10thof August, 1926, when at 
midnight the four accused came there 
armed with lathis and beat him, causing 
eight injuries one of which was grievous 
namely, the fracture of the tibia bone of the 
left leg. 

The motive for the offenceas alleged by 
Mazari was that his brothers, Harphul and 
Sabha Chand, bore a grudge against him 
because their father Bhajan had given a 
portion of the ancestral land to Hukmi 
and Hazari, two of his sons, to the exclusion 
of Harphul and Sabha Chand, 

The Magistrate found the case against 
all the four accused proved and sentenced 
them to one year’s rigorous imprisonment 
each. On appeal the learned Sessions 
Judge held that there was not sufficient 
evidence against Sultan and Kheman and 
acquitted them, but upheld the conviction 
and sentence passed against Harphul and 
Sabha Chand who have preferred a peti- 
tion for revision to this Court. 

The learned Sessions Judge found him- 
self unable to accept the evidence of P. W., 
No. 3 Duli Chand who had appeared before 
the Police several days after the occur- 
rence or that of P. W.s Nos.4and 5 Surja 
and Ramji Lal, who were mere wajtakkar 
witnesses, He remarked that the case for 
the prosecution practically turned upon the 
evidence of Hazari alone. He was further 
of opinion that the assault was committed 
by Hazarj and Harphul aleng witha brother 
oftheirs Sri Chand (D. W. No. 5) with 
whose wife Hazari had been carrying on 
a liaison for fiveor six years. It will be 
noticed that Hazari when examined denied 
that he had any intrigue with Sri Chand’s 
wife and itis also noteworthy that Hazari 
poth insthe First Information Report as wel] 
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as in his evidence in Court never mentioned 
that Sri Chand was one of his assailants, 
Indeed it was the case forthe defence that 
the beating had been administered to Hazari . 
by Sri Chand alone because of the resent- 
ment caused by this intrigue. [A] Under the 
circumstances it seems to me that the 
learned Sessions Judge was not justified in 
evolving a new theory as to the beating 
different from the case putforward either 
by the prosecution or by the defence. [A] 

The assault in question took place on the 
night between the 9th and 10th and Hazari 
has stated in Court that soon after the 
occurrence half the village arrived on the 
scene and he mentioned the incident to 
those present, but that he didnot name 
any of the accused petitioners as being 
among his assailants. If he actually saw 
the petitioners, who arehis brothers at the 
time of the assault there seem to be no reason 
why he should not have made mention of 
this fact to the villagers who came tothe 
scene soon after. This omission is very 
significant and throws a lot of doubt on 
Hazari’s veracity. 

It is further important to note that no 
report was made at the Thana at a distance 
of five kos only until the 13th August, 
1926. No satisfactory explanation for this 
delay has been furnished by Hazari. Sri 
Chand the other brother has appeared as 
a defence witnessand he stated on oath 
that it was he and not the petitioners who 
beat Hazari. The evidence as.to the motive 
alleged by the prosecution, namely, that 
Bhajan, the father had favoured Hazari at 
the expense of Harphul and Sabha Chand 
by giving the former land to the exclusion 
of the latter is very vague and indefinite. 
Bhajan who would be the best witness in 
supportof the alleged. gift has not been 
produced. On the whole I find that the 
evidence of Hazari on which alone the 
learned Sessions Judge has placed reliance 
is extremely unsatisfactory andI am not 
convinced that the petitioners were among 
the assailants who caused grieYous hurt to 
Hazari. 

I, therefore, accept this revision, set aside 
the conviction of the petitioners and direct 
that they be set at liberty forthwith. 

R. D. Revision accepted. 
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CALCUTTA HIGH COURT. 
Criminal, RevistonaL Case No. 1181 

oF 1926. 

January 21, 1927. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cammiade. 
KRISHAN DOYAL JALAN—Acouszp— 
PETITIONER 
versus 


Tus CORPORATION or CALCUTTA— 
CompLaInaNtT—OpposiTs Party. 

Caleutta Municipal Act (IIT of 1928), ss. 3, 8638, 488, 
§386—-Criminal Procedure Code (Act V of 1898), ss. 1, 4 
(e), 5 (2), 348—Proceedings for demolition of buildings 
—Criminal Procedure Code, whether applies—Adminis- 
tration of oath to party, whether vitiates order— 
‘Offence'-—‘Accused’, 
: Proceedings held by a Magistrate in which the 
question is whether certain sheds erected by a person 
are new or old and so liable to be demolished are 
not governed by the provisions of the Criminal Pro- 


cedure Code. [p. 184, col. 1; A] 


So long as there is ne disobedience by a party to . 


an order of demolition passed by a Magistrate he 
commits no offence. [p 184, col.1; B] 


A party to a proceeding under the Oaleutta Muni-. 


cipal Act relating to demolition of an unauthorised 
structure is not an accused person and as such ex- 
empted from administration of oath, [p. 184, col. 2; ©] 

Babus Sures Chandra Talukdar and 
Mohendra Kumar Ghose, for the Petitioner. 

Mr. K. N. Chaudhuri and Babus Barano- 
shibasi Mukerji and Bhadhar Haldar, for 
the Opposite Party. 

JUDGMENT.—In this matter the 
petitioner has been ordered by the 
Municipal Magistrate to demolish certain 
sheds in a house abutting on the 
Central Avenue. The present Rule has 
been obtained by him on the ground 
that the Magistrate was wrong in adminis- 
tering oath to the petitioner, examining 
him as a witness and subjecting him to 
cross-examination. “Before proceeding fur- 
ther with regard to the merits of the ques- 
tion raised by the ground on which the 
Rule was issued, it is necessary to observe 
that there is nothing in the record to show 
that the Magistrate put the petitioner into 
the box and forced him to take oath and 
subjected him to cross examination. From 
the judgment passed by the Magistrate 
in thiscase it may be presumed that the 
petitioner himself went to the box to sup- 
port his case, namely, that the projections 
were of long standing. In one part of 
his judgment the “Magistrate says” the 
defendant gave evidence but did not say 
anything about this shed or the verandah 
though the defence witness Puran Mall 
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spoke inhis evidence that he has been 
seeing the verandah “for the last 6 or 7 
years". There is no sense in supposing 
that the Magistrate put the witness into the 
box for evidently his evidence could not 
have helped the prosecution. In the peti- 
tion before usit is not distinctly stated 
that it was under the orderof the Magis- 
trate that the petitioner took oath. The 
only allegation made therein is that the 
petitioner was examined on oath and was 
submitted to cross-examination by the 
opposite party. We have no doubt that 
the petitioner offered himself asa witness 
in the case tosupport his version of the 
story and having thus offered himself as 
a witness it isnot fair for him to come to 
this Court and say that the Magistrate was 
wrong in administering oath to him. 


We will now deal with the important 
question raised in this case, namely, that 
the administration of oath to the petitioner 
was such an illegal procedure as to vitiate 
the proceeding before the Municipal 
Magistrate. The bar to the afministration 
of cath to an accused person is contained 
in s. 342, Criminal Procedure Oode. This 
brings us to the consideration of the first 
question that arises, namely, whether the 
Oriminal Procedure Code applies to the 
present proceedings before the Municipal 
Magistrate. In s 1 of the Code it 
is said that it shall not affect any special 
or local law now in force or any special 
jurisdiction or power conferred by any 
other law for the time being in force. 
Section 5 (2) provides “ All offences under 
any other law shall be investigated and 
etc.” This again brings us to the consider- 
ation of another question, namely, whe- 
ther the act which the petitioner is said, 
to have done, namely, the erection of un- 
authorised sheds is an offence within the 
meaning of the Criminal Procedure Code. 
In several cases it has been held that the 
Criminal Procedure Codeis applicable to 
prosecution under the Calcutta Municipal 
Act. See the cases of Sishir Kumar Mitter 
v. Corporation of Calcutta (1), Umesh Chan- 
dra Mittra v. Corporation of Caleutta (2) 
and Sew Prosad Poddar v. Corpofation of 
Calcutta (3). The point was not argued in 


(1) 96 Ind. Oas. 648: 43 C. L. J. 369; 30 O. W.N. 
598; A. I. R. 1986 Cal. 786; 53 0. 631; 27 Cr. D. J. 
84 


984. 
(2) 93 Ind. Oas, 1045; 43 0. L. J. 231; 27 Orel, J, 
549: A. L R. 1926 Cal. 614. . 
($) 9 0. W, N: 18; 2° Or. L.J, 1 . 
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those cases ;'and moreover the Court was 
considering the proceeding in which the 
potitioners had been fined under the penal 
provisionsof the Calcutta Municipal Act.[A] 
We are not disposed to hold that the pro- 
ceeding held by the Magistrate in which the 
question was whether the sheds in question 
are new and so liable to be demolished is 
governed by the provisions of the Crimi- 
nal Procedure Code [Al which would attract 
the application of several sections of the 
Oode relating to procedure which on the 
face of them are inapplicable to proceedings 
such as the present. 

The question that pertinently arises in 
this case is whether the petitioner can be 
said to have committed an ‘offence’; in 
other words, whether the petitioner is an 
‘accused’ person within the meaning of the 
Criminal Procedure- Code. Section 363 
under which the present order is passed 
by the Municipal Magistrate provides that 
if the Corporation. are satisfied that the 
erection of any building has been com- 
menced without obtaining the written per- 
mission of the Corporation, they may 
after giving the owner of such building 
an opportunity of being heard apply to 
a Magistrate and such Magistrate may 
make an order directing that such 
erection be demolished by the ‘owner 
thereof. If this order by the Magistrate 
is not carried out, under s, 488 the person 
on whom it is passed renders himself 
liable to punishment for an ‘offence’, which 

‘word appears for the first time in the 
penal clause of s. 488 and to a fine the 
amount of which is prescribed in the section. 
Under s, 536 of the Act the Magistrate may 
order him to pay a fine as well as require 
him to demolish the work, thus making 
a distinction between a punishable offence 
and an executive order. [B] In our opinion 
so long as there is no disobedience by a 
party to the order of demolition passed by 
the Magistrate he commits no offence; i e., 
when he disobeys that order he then can 
be said to have committed an offence and 
_ renders himself liable to punishment under 
s. 488 of the Act. [B] It is further to be ob- 
served that proceedings unders, 363 are 
started not upon complaint but upon an 
application made to the Magistrate, where- 
as in proceedings for rendering a person 
liable to. punishment for an offence under 
the Act, complaint has to be made before 
a Magistrate within the period prescribed by 
fhe Act, It has now been held in the Fall 
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Bench case of Narendra Chandra Rudra 
Pal v. Sabar Ali Bhuiya (4) that a party to 
a proceeding under s. 145, Criminal Proce- 
dure Code, is not an accused person. In the ° 
same sense a party toa proceeding under 
8. 133, Criminal Procedure Code, is also not 
an accused person though under the sec- 
tion the Magistrate has power to order the 
demolition or removal of the obstruction. 
[Hirananda Ojhav. Emperor (5).] Section 340, 
Oriminal Procedure Oode also lends coun- 
tenance to the view that parties to guasi- 
criminal proceedings are not accused per- 
sons, forin such proceedingsa party there- 
to may offer himselfas a witness. If he 
is taken to be an accused person the Magis- 
trate has no right under s. 342 (4) to admi- 
nister oath to him. The position is so 
anomalous that it cannot possibly be 
maintained. [C] If a party to a proceed- - 
ing under Chapter XII of the Oriminal 
Procedure Code is not an accused person, 
it is hardly conceivable that a party to 
a proceeding under the Municipal Act relat- 
ing to demolition of an unauthorised 
structure is an accused person and as such 
exempted from administration of oath [C] 
It has however been argued on the author. 
ity of the case of Ram Gopal Goenka v. 
Corporation of Calcutta (6) that a Municipal 
Magistrate in Oalcutta is a Presidency 
Magistrate and so the Criminal Procedure 
Code will apply to proceedings before him 
in all its details. The case referred “to 
does not lay down any such proposition. 
The learned Chief Justice has made some 
observation which is clearly an obiter and 
not necessary for the decision: of that case, 
namely, that the Municipal Magistrate 
being a Presidency Magistrate, the High 
Court has jurisdiction under s 439, Crimi- 
nal Procedure Code, to revise his orders. 
The learned Chief Justice has further ob- 
served that whether the proceeding before 
the Municipal Magistrate is civil or ceri- 
minal, the High Court has under both the 
Codes, viz., the Civil Procedure Code and 
the Oriminal Procedure Code, power to 
interfere with the ordéra of the Municipal 
Magistrate. That case, therefore, is no 
authority for thé broad proposition that 
because the Municipal Magistrate happens 
(4) 88 Ind. Cas. 714; 52 O. 721; 29 O. W. N. 701; 
41 C-L. J. 479; A.I. R. 1925 Oal. 892; 26 Or. L. J. 
1194 (F. B). f 
fe 9 C. W. N. 983; 2 O. L. J. 149; 2 Cr. L. J. 


(6) 90 Ind. Oas. 317; 52 C. 962: 29 O. W. N. 898; 
26 Or. L. J.. 1533; A. L R.1925 Cal, 1251, 
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to be a Presidency Magistrate the Code of 
Criminal Procedure will apply to all pro- 
ceedings hefore him. Under s 531 ofthe 
Calentta Municipal Act, 1923, the Munici- 
pal Magistrates are appointed by the Local 
Government for the trial of offences 
against the Act or rules made thereunder. 
The Act has also invested such Magistrates 
with power to deal with certain proceedings 
under the Act which are not criminal pro- 
ceedings. Oneof such powers is to order 
demolition of unauthorised structures. The 
case of Corporation of Calcutta v. Keshub 
Chunder Sen (7) is an authority for the 
view that the order of demolition passed 
under the Calcutta Municipal Act is not 
an offence. Offence has been defined in 
s. 4, cl. (o), Criminal Procedure Code, as 
_ any act or omission made punishable by any 

law for the time being in force. The word 
‘punishable’ has not been defined in the 
Code but in s. 53, Indian Penal Code, every 
kind of punishment has been mentioned of 
which demolition of structure is not one. 
We agree with the observation made in 
the ease of Corporation of Calcutta v. Kes- 
hub Chandra Sen (7) that the demolition 
of unlawfully erected work is not a 
punishment within the meaning of s. 631, 
sub a. I of the Calcutta Municipal Act 
(B. O. IIT of 1899) corresponding to s. 363 
. of the present Act. There is great force 
in the observation of the Municipal Magis- 
trate in his explanation that an order under 
s. 363 or 364 of the Calcutta Municipal 
Act is in the nature of a. mandatory in- 
junction passed by a Civil Court. On 
these grounds we are of opinion that the 
proceeding before the Municipal Magis- 
trate was not vitiated by any illegality 
or irregularity and this Rule must be dis- 
charged. i 


A.N. A. ' Rules discharged. 
(7) 8 ©. W. N. 142; 1 Cr. L. J. 69. 


. OUDH CHIEF COURT. 
Criminal Rererence No. 10 oF 1927. 
March 16, 1927. 

Present:—Mr. Justice King. e 

BACHOHU AND OTHERS—APPLICANTS 

versus 
Musammat PIYARA—Rzsponnent. 
Criminal Procedure Code (Act V of 1898), ss. 225, 
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$8°—Charge—Three distinct offenees in one charge~- 


+ Irregularity—Re-trial—Failure of justice. 


A Magistrate acts irregularly in specifying three 
distinct offences in one head of charge but such an 
irregularity is not a ground for re-trial unless it has 
occasioned failure of justice. [p. 186, col. 1; A] 


Case reported by the Additional Sessions 
Judge, Bahraich, by his order, dated the 
5th February, 1927, 

Mr. H. D. Chandra, for the Applicants. 

Mr. H. K. Ghosh Government Pleader, for 
the Respondent. i 


JUDGMENT.—Tbhbis is a criminalrefer- 
ence submitted by the Additional Judge 
of Bahraich with a recommendation that 
this Court should set aside the convictions 
and order a re-trial after framing the charges 
properly. 

The offences complained of are very petty. 
According to the *case for the prosecution 
there were five men, namely, the five ac- 
cused, together at the house of Bachchu 
(who is one of the accused) and they saw 
Musammat Piyara taking to the pound some 
goats belonging to Bachchu. All the ag- 
cused asked Musammat Piyar4, to release the 
goats and when she refused to doso Lalla 
and Badlu instigated the other three accused 
to assault the girl and rescue the gcats, 
whereupon they did so and in the course 
of the assaultit is alleged that Bachchu 
accused alsu committed an indecent assault 
upon the girl. All five accused were cor- 
victed by the Tahsildar, Magistrate of the 
Second Class, under ss. 354 and 147, Indian 
Penal Codeands, 24 of the Cattle Tres- 
pass Act. On appeal all the accused except- 
ing Bachchu were acquitted of an offence 
under s. 354, but their convictions under 
the other sections were upheld. Bachchu’s 
convictions in respect of all the offences 
charged were maintained. - 


Only Bachchu applied to the learned 
Additional Sessions Judge in revision and 
the case has now been referred to this 
Court with a recommendation that the 
case be re-tried after framing the charges 
properly. 

I am very much opposed to ordering a 
re-trial in a petty case of this sort. Of 
the five persons who have been, convicted 
of minor offences only one of them, 
namely, Bachchu has gone to the Court of 
the Additional Sessions Judge in revision 
and I think theimportance of the case does 
not justify a re-trial evenif the charges 
had been framed iso irregularly that the 
trial was vitiated, Although it is true that 


i 
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the charge hasbeen véry clumsily drawn 


up I think it does comply suffiviently with ` 


the provisions of the law:in giving the 
accused notice of the matters with which 
‘they were charged. The sections of the 
Penal Code and the Cattle Trespass Act 
are mentioned and the accused are charged 
with having beat the complainant in pur- 
suance ofa conspiracy and having thrown 
up her clothes making her almost naked 
and having snatched away her goats. 

` [A] A separate charge should have been 
framed for each distinct offence The Magis- 
trate acted irregularly in specifying three 
distinct offences in one head of charge. 
He must be more careful in future to 
frame his charges in the form required by 
law. I would refer him to the forms given 
in Seh. V of the Criminal Procedure Code 
for a “charge with two or more heads,” 
But I do not think the accused were 
misled or prejudiced by the defective form 
of the charge. [A] 

If the accused had really been pre- 
judiced by any defectin the form of charge 
they should ‘have made this objection on 
the earliest possible occasion. Asa matter 
of fact no protest was made regarding 
any defect in the charge either in the 
Appellate Court or in the Revisional Court 
below. The accused knew perfectly well 
what offences they were charged with. In 
my opinion there has- been no such sub- 
stantial defect in the charge-sheet as to 
render the trial or conviction illegal. Such 
irregularities as there are cured by ss. 225 
and 537 of the Code, as they have not ocea- 
sioned any failure of justice. . 

Even as regards the conviction under s. 
147, Lam not prepared to hold that the 
conviction was legallyinvalid. There were 
five persons collected together and when 
they formed the common intention to rescue 
the goats and to assault the girl they be- 
came an unlawful assembly and some of 
them used force in prosecution of their 
common object. The conviction under s. 
147 was not, in my opinion, absolutely illegal 
although it was rathera technical “riot.” 
On the whole I see no reason to interfere in 
revision. 

I reject*the reference and order that the 
record be returned. 


G. H. Reference rejected. 


INYAT ULLAH v. EMPEROR. 
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LAHORE HIGH COURT. 
CriminaL Revision Perition No, 1442 
oF 1925. 

February 16,1927, | 
Present :—Mr. Justice Harrison. 
INAYAT ULLAH—Accusep— PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss 474, 
§8?—Sanction to prosecute—Inclusion of order in 
complaint—Irregularity. , 

Failure to recorda separate order for sanction to 
prosecute as contemplated by s. 476, Oriminal Proce- 
dure Code, and its inclusion in the complaint is a 
trifling irregularity curable under s. 537, Criminal 
Procedure Code. 


Petition for revision of an order of the . 
Additional District Magistrate, Shahpur at 
Sargodha, dated the 26th July, 1926, affirm- 
ing that of the Honorary Magistrate Second | 
Class, Mitha Tiwana, District Shahpur, 
dated the 17th March, 1926. 

Mr. Muhammad Alam, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.—Lieutenant Malik 
Muhammad Sher Khan, Honorary Magis- 
trate, presented a-complaint under s. 195, 
Code of Ciiminal Procedure, on the 17th 
March, 1926, with respect to an offence 
alleged to have been committed by Sheikh 
Inayat Ullah, late Sub-Inspector of Police. 
This complaint was not only a complaint 
but also embodied a finding under s. 476. 
From this an appeal was presented to the 
Additional District Magistrate and that 
appeal was dismissed. f 

On revision before me it is urged that an 


` application for the admission of copies of 


certain documents the existence of which 
was discovered after the dismissal of the 
appeal would have been presented had it 
heen possible to obtain sueh copies. These 
documents are said to be entriesiu cer- 
tain Police diaries. The main point, how- 
ever, which has been pressed very forcibly 
is that the Magistrate first refused to take 
action and then ata later stage presented 
this complaint and this is saidto be shown 
by an undated order written at the conclu- 
sion of the written arguments, some twenty 
pages in length, put in by Counsel for the 
Sub-Inspector. This so-called order first 
quotes a Rangoon ruling and as pointed 
out by Mr. Abdul Rashid for the Crown, 
is merely a note of even further verbal 
arguments which, supported by this rul- 
ing wera addressed by Counsel to the Magis» 


` trate, 
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The second point on which stress is laid 


is that there is no separate order as con-. 


templated by s. 476, but’ that the order is 
_ embodied in the complaint. This is, I 
think, a trifling irregularity which may 
well be overlooked under s. 537, and it is 
certainly not even alleged that the accused 
has been prejudiced in any way thereby. 
I do not wish to express any opinion regard- 
ing the question of the copies more 
especially as I have not sufficient informa- 
tion on the facts and do not know whether 
the Police refused the copies asked for on 
the ground of privilege or not. If the 
documents are not privileged and copies 
can be obtained and benefit the accused in 
any way they will doubtless be relied upon 
in the later stages of the case. Another 
point made is the delay in passing «the 
erder and there certainly was delay and 
this was possibly due to the study of the 
lengthy written arguments. Here again 
1 do not think ths accused has been pre- 
judiced. Iseenosufficient reason for inter- 
ference and dismiss the application for 
- revision. 


R. L. Application rejected. 


—— 


PATNA HIGH COURT. 
OURIMINAL Revisions Nos. 733 AND 751 
oF 1926. 

oe, February 3, 1927. 

Present: —Mr. Justice Kulwant Sahay 
and Mr. Justice Scroope. 
GAFFAR BUKSH KHAN axp 
ANOTHER—ACuUSED—PxTITIONERS 
versus 
EMPEROR—Opposire PARTY. 

Evidence—Finger prints—Hvidence of expert based 
on comparison—Absence of evidence to identify im- 
pressions used for comparison, effect of—Rules of 

_ pleadings, whether applicable to eriminal trials. 

The evidence of a Finger Print Expert based on a 
comparison of a disputed thumb impression with other 
impressions of the alleged executant is of no value 
where there isno evidenca to show that the thumb 
impressions with which the disputed impression was 
compared werd those of the alleged executant. [p. 
189, col. 1; A] . 

The fact that, in such a case, the accused did not 
take the objection that the impressions with which 
the disputed impression was compared were not the 
thumb impressions of the alleged executant in his 
written statement, nor at the trial, does not relieve 
the prosecution of the burden of proving their idgntity. 
[p. 189, col. 1: B] j 

The rules of pleadings in civil suits do not apply 
to criminal trials. [p. 189, col.1;C] > A 

Oriminal revision from an order of th 


Sessions Judge, Gaya, dated the-27th of 
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October, 1926, dismissing that of the 
Assistant Sessions Judge, Gaya, dated the 
27th September, 1926. 

Sir Ali Imam and Mr. B. K, Prasad, for 
the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT. 

Kulwant Sahay,J.—Ali Karim Khan 
and Gaffar Buksh Khan were tried jointly 
by the Assistant Sessions Judge of Gaya. 
Ali Karim was charged with offences 
punishable under s. 82 (a) of the Indian 
Registration Act and s.467 of the Indian 
Penal Code, Gaffar Buksh Khan was 
charged under s. 82 (d) of the Indian 
Registration Act, s. 467 ofithe Indian Penal 
Code, and they were both convicted under 
those sections’ by*the learned Assistant 
Sessions Judge. Ali Karim Khan was 
sentenced to one year’s rigorous imprison- 
ment under each section and Gaffar Buksh 
Khan was sentenced to two years’ rigorous 
imprisonment under each section, the sen-, 
tences to run consecutively.* There was 
an appeal before the learned Sessions 
Judge of Gaya who upheld their convic- 
tions, but in the case of Ali Karim Khan 
his sentence was reduced from rigorous 
imprisonment to one of simple imprison- 
meut. The two accused persons have come 
up in revision to this Court and have 
presented two separate applications, the 
application by Gaffar Buksh Khan being 
numbered 723 and that by Ali Karim Khan 
being numbered 751 of 1926. 

The document in respect of which the 
petitioners have been convicted was a doeu- 
ment which was partlya kobala and partly 
an ekrarnama and was dated the 19th of 
February, 1924. The executants of the 
document were Gaffar Buksh Kban, hig 
three daughters Kaniz Zohra, Khair-un- 
nisaa and Alim-un-nissa by his first wife, 
and Mabamadi Bibi his second wile. All 
the five executants admitted the execution 
of the document before the Sub- Registrar 
of Sherghati. The Sub-Registrar was asked 
to go to the residence of the ladies in the 
town of Sherghati and he went there and 
took their admission. The ladies were 
identified by Ali Karim, who is the father 
of the second wife of Gaffar Buksh Khan. 
More than a year and a half afterwards a 
complaint was made by Kaniz Zohra before 
the Magistrate to the effect that there had 
been afglse personation and a forgery in 
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respect of that document. Her cass was 
that she and her sister Khair-un-nissa 
never executed the document and never 
put their thumb impressions upon it nor 
did they admit execution before the Sub- 
Registrar. The complaint was made on 
the {2th of November, 1925, before the Sub- 
Divisional Magistrateof Gaya. The Magis- 
trate, however, was not satisfied about the 
truth of the complaint and he directed an 
inquiry under s, 202 of the Code of Crimi- 
nal Procedure by the Sub-Registrar of 
Sherghati. The Sub-Registrar made the 
inquiry in the coursé of which he took two 
thumb impressions purporting to be the 
thumb impressions of Kaniz Zohra and 
- Khair-un-nissa. He submitted his report 
and the accused persons were placed on 
their trial with the result that they were 
convicted as stated above. 

The points taken before us are, first, 
that it has not been proved that the thumb 
impression taken by the Sub-Registrar 
during his inquiry and purporting to be 
“the thumb jmpressions of Kaniz Zohra 
and Khair-un-nissa were really the thumb 
impressions of those ladies. It appears 
that thumb impressions were also taken 
before the Committing Magistrate and it 
is again argued that these impressions also 
have not been proved to’ be the thumb 
impressions of Kaniz Zohra and Khair-un- 
nissa., The thumb impressions taken by 
the Sub Registrar and those taken by the 
Magistrate were sent to the Finger Print 
Bureau at Patna and an expert was exa- 
mined at the trial in the Assistant Sessions 
Judge's Court. He deposed that the im- 
pressions taken by the Sub Registrar and 
by ths Magistrate did not tally with the 
impressions on the document in question 
purporting to be the impressions of Kaniz 
Zohra and Khair-un-nissa. Itis contended 
that there are four impressions on the 
deed purporting to be the thumb impres- 
sions of the four ladies. Kaniz Zohra, Khair- 
un-nissa, Alim-un-nissa and Mahamadi 
Bibi, and it has not. been proved that the 
thumb impressions on the deed with which 
the thumb impressions taken by the Sub- 
Registrar and by the Committing Magis- 
trate were compared were the thumb. im- 
pressionsof Kaniz Zohra and Khair-un-nissa. 
Lastly it is contended that the convictions 
under s. 82 of the Indian Registration Act 
and = 487 of the Indian Penal Code for the 
same odence are illegal. oo 

As yegards the first ground, it appears 
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that the Sub-Registrar, when examined in 
Court, stated that he was unable to swear 
that the impressions taken by him were 
the thumb impressions of the ladies Kaniz 
Zohra and Khair-un-nissa. The two ladies 
were behind the parda and there is no- 
thing to show shat they were identified be- 
fore the Sub-Registrar by any person who 
purported to know them. The learned 
Sessions Judge does not appear to have 
based his decision on the comparison of 
the thumb impressions taken by the Sub- 
Registrar. 

Next we come to the impressions taken 
by the Committing Magistrate. As I have 
said, the complaint was filed on the 
12th of November, 1925. The case was 
adjourned from time to time and ultimate- 
ly on the 29th April, 1926, an application 
was made on behalf of Kaniz Zohra pray- 
ing that she may be allowed to give her 
evidence under parda. This application 
was strenuously objected toon behalf of 
the accused. It isto be remembered that 
one of the accused was her own father 
and he insisted that the complainant 
should appear in the witness-box and 
give her evidence in open Court. The 
learned Magistrate, however, disallowed 
the objection and permitted Kaniz Zohra 
to give her evidence under parda. She 
was examined on the 29th of April, 1926. 
On the Ist of May, 192, the other lady 
Khair-un-nissa was examined also . under 
parda, and the order-sheet shows that after 
her examination-in-chief the case was post- 
poned till the 3rd of May, 1926. There- 
after there is an orderin the order-sheet, 
which purports to be an order of the same 
day, but passed “later” to the following 
effect: ‘ Finger prints of Kaniz Zohra 
and Khair-un-nissa are taken at the reyuest 
of the prosecution and with their con- 
sent. The slips may be sent to Finger ` 
Print Bureau at Patna with the origin- 
al deed of sale in a registered cover 
for examination of the impressions on 
the slips and the deed of sale and 
report’. It is contended on behalf of the 
petitioners that these impressions were 
taken behind their back and that ‘there 
was nothing on the record to show that 
the impressions taken wera the impres- 
siong of Kaniz Zohra and Khair-un-nissa. 
The learned Assistant Government Advo- 
cate admits that he is unable to point to 
any evidence on the record to prove that 
these impressions were the thumb impres- 
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sions of those two ladies. The Finger 
Print expert gave evidence that these im- 
pressions did not tally with the thumb 
impressions on the deed purporting to be 
the impressions of Kaniz Zohra and Khair- 
un-nissa. [A] Now when there is no evi- 
dence on the record to show that the im- 
pressions with which the thumb impres- 
sions on the deed were compared were 
the thumb impressions of the two ladies it 
is clear that the evidence of the expert is 
of no value. [A] The evidence on the re- 
cord is, therefore, not sufficient to show 
that the thumb impressions purporting to 
be the thumb impressions of Kaniz Zohra 
and Khair-un-nissa on the deed were not 
the thumb impressions of those ladies. 

[B] It is contended by the learned Assist- 
ant Government Advocate that in their writ- 
ten statement the accused did not take 
the objection that the thumb impressions 
were not taken in their presence or that 
they were not the thumb impressions of 
the ladies, nor was such objection taken 
during the trial. This may be so, but 
this did not relieve the prosecution of the 
burden of proving by evidence that the im- 
pressions taken by the Magistrate were the 
thumb impressions of the two ladies. [B] 
[C] The rules of pleadings in civil suits do 
not apply to criminal trials. [C] 

It is next argued that there were four 
impressions on the deed purporting to be 
the impressions of the four ladies who were 
alleged to be the executants of the deed. 
The evidence shows that the thumb im- 
pressions on the deed were taken while the 
ladies were behind the parda. Similar 
thumb impressions were taken in the 
register kept in the Registration Office for 
that purpose. The evidence shows that. 
after the thumb impressions of the ladies 
were taken behind the parda, the deed was 
‘brought out: to the place where the Sub- 
Registrar, Ali Karim Khan and Gaffar 
Bukhsh Khan were sitting and that then 
Ali Karim wrote the signatures of the 


ladies by hi$ pen and indicated which of ' 


the thumb impressions was the thumb 
impression of which lady. It is contended 
that t is possible that Ali Karim made a 
mistake and that the thumb impressions 
purporting to be the impressions of Kaniz* 
Zohra and Khair;un-nissa on the deed were 
really the thumb impressions of the other 
two ladies. It must be said that the evi- 
denes on the record dees raise a certain 
amount of suspicion on this point? and it 
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is difficult to say that it has been satisfac- 
torily established that the two impressions 
on the deed with which the thumb impres- 
siona taken by the Magistrate were com- 
pared were really the thumb impressions 
of Kaniz Zobra and Khair-un-nissa. 

The last point taken is that it is illegal 
to convict the petitioners for the same 
offence twice over. Now it does appear 
to be inequitable, but itis not necessary 
to consider the question as to whether such 
a conviction is or is not legal Having 
regard to the evidence on the record it is 
clear that the conviction of the present 
petitioners cannot stand. The convictions 
of the petitioners and the sentences pass- 
ed upon them must, therefore, be set 
aside and the petitioners must be acquit- 
ted and released from bail. 

Seroope, J.—l agree. 

A. N. A. Conviction set aside. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 1222 of 1926. 
February 10, 1927.° 
Present:—Mr. Justice Jai Lal. 
TUFAIL—AcCCIsED—ÅPPELLANT 

_ versus 
EMPEROR—Responpent, 


Penal Code (Act XLV of 1860), s. 866-—Abduction— 
Ingredients of the offence. 


To establish an offence under s. 366, Penal Code, it 
is not necessary to show that after the first act of 
abduction or kidnapping of the girl there was another 
act of seduction of the girl to illicit intercourse where 
from the proximity of events the Court is satisfied that 
the effect of the inducement which was the cause of 
abduction continued till the time of illicit intercourse, 
lp. 190, col. 2; p. 191, col. 1; A] 

Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers unders, 30, Criminal Procedure Code 
Jullundur, dated the 8th November, 1926, ' 

Mr. L. Saunders, for the Appellant. 

Mr. Muhammad Hussain for the Qov- 
ernment Advocate, for the Respondent, 

JUDGMENT. —Tufail, Abdul Ghafoor, 
Musammat Biran and Imam Din have been 
convicted under s. 366 of the Indian Penal 
Code and have been sentenced to seven 
years’ rigorous imprisonment each. Th ey 
have all appealed to this Court and I have 
heard Mr. Saunders on behalf,of Tufail and 
Mr. M. M. Tufail on behalf of Abdul 
Ghafoor. The other two having appealed 
through Jail were not represented before me. 

The case for the prosecution is that 
Musammat Zainab alias Rajji, wife of Mali, 
aged between 14 and 15 years was residing 
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in Jullundur City with her husband. 
Musammeat Biran who is alleged to be a 
woman of doubtful character began to visit 
her occasionally and in such visits to pre- 
judice her against Mali and to introduce 
the name of Tufail as a handsome young- 
man in comparatively affluent circum- 
stances. On these occasions Musammat 
Biran actually suggested to Musammat 
Zainab that she should leave her husband 
and go and live with Tufail, Onthe 28th 
June, 1926, when Musammat Zainab was 
on a visit to her parents in another part of 
Jullundur City and her husband and her 
father were absent from the house, Musam- 
mat Biran and Imam Din came and asked 
Musammat Zainab to accompany them and 
to meet Tufail who was waiting outside the 
house with Rs. 500 ta be given to her. 
Musammat Zainab accompanied them -and 
met Tufail and Abdul Ghafoor outside the 
house. The four culprits then took the 
girl to the house of Musammat Biran and 
Imam Din ina garden nearby, shut her in 
aroom and «ept her there till the next day. 
During the night she was visited by 
Tufail who had sexual intercourse with 
her. She was finally taken to Ludhiana by 
Tufail and Abdul Ghafoor and was recover- 
ed from the house of Ali Bakhsh, Constable, 
where she had been taken by Abdul 
Ghafoor who also was present in the house 
at the time of her recovery. It may be 
mentioned that before the girl was taken 
to Ludhiana she was kept in the house of 
Abdul Ghafoor’s maternal grandmother 
where Abdul Ghafoor had intercourse with 
her. Malion discovering the disappearance 
of his wife made a search for her and was 
informed by several persons that they had 
been going to the house of Musammat 
Biran accompanied by the four convicts. 
He made asearch for her but without suc- 
cess, and filed acomplaint which was dis- 
missed. Afterwards he was informed by 
some of the witnesses for the prosecution 
that they had seen the girl being taken to - 
Ludhiana. Thereupon he reported the 
matter at the Thana and the Police succeed- 
ed in tracing the girl to the house of Ali 
Bakhsh; Vonstable. : 

The above facts are established by the 
evidence of Kidar Nath and Rahmat Ali 
who saw the girl being taken tothe house 
of Musammat Biran, Kesar Das and Rahman 
who saw Abdul Ghafoor and Tufail taking 
her to Ludhiana, Ali Bakhsh who proves 
that she was brought to his house by Abdul 
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Ghafoor on the pretext that she was his 
relation and had been brought to Ludhiana 
for medical treatment, Muhammad Yusat 
who proves that Abdul Ghafoor brought 
Musammat Zainab to his mother-in law's 
house and Ali Gauhar and Abdul Hamid 
who prove that Tufail brought Musammat 
Zainab to the house of Ali Gauhar before 
she was taken by Abdul Ghafoor to the 
house of Ali Bakhsh, The above story is 
further proved by the testimony of Musam- 
mat Zainab herself who has given a straight- 
forward ‘account of the treatment that she 
received at the hands of the accused. I 
have, therefore, no hesitation in agreeing 
with the Magistrate that the story told by 
Musammat Zainab in the witness-box isa 
true one and has been corroborated by other 
evidence on the record. I also agree with 
him that it has been established by the 
statement of Pira her father and Dr. Ganga 
Bishan, Assistant Surgeon, that Musammat 
Zainab is between 14 and 15 years of age. 

The accused denied their guilt, Tufail 
stated that he had nothing to do with 
the disappearance of Musammat Zainab, 
Abdul Ghafoor admits that he took her to 
the house of Ali Bakhsh but says that 
Tufail had brought the woman to his house 
and left her there. This he has not 
been able to establish. The evidence as to 
alibi produced on behalf of Tufail is worth- 
less and has been rightly rejected by the 
Magistrate, Counsel for the appellants 
contended that no offence under s. 366 had 
been established because it had not been 
shown that after her firstabduction or 
kidnapping the girl was seduced to sexual 
intercourse. The argument of the learned 
Counsel was that in order to bring the 


‘eonduct ofthe accused under s. 366, Indian 


Penal Code, there should be a second act 
of seduction of the girl toillicit intercourse 
after she had been abducted or kidnapped. 
In support of this contention reliance was 
placed on certain remarks in Gour’s Penal 
Law of India. The actual judgment on 
which those remarks are based was not 
cited before me but I observe that accord- 
ing tothelearned author opinion op this 
question is divided. [A] In my opinion the 
appellants have been rightly convicted 
under s. 366 and under the circumstances 
of this case it was not necessary to establish 
by independent evidence that the girl was 
seduced to illicit intercourse and that such 
seduction was separate from and independ- 
ent of the original seduction which resulted, 
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in her abduction. The proximity of both 
the events is an important factor in this 
case and so long as I am satisfied that the 
effect of inducement which was the cause of 
abduction continued till the time of the 
illicit intercourse itis legally open to me 
to hold that the girl was seduced to illicit 
sexual intercourse.[A] I hold, therefore, that 
the guilt of the appellants under s. 366, 
Indian Penal Code, has been established 
and having regard to all the circumstances 
of this case the sentence of seven years’ 
rigorous imprisonment was fully deserved 
by the appellants. 
I dismiss the appeal. 


R. L. Appeal dismissed. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1320 oF 1926. 
February 21, 1927. 
Present :—Mr. Justice Fforde and 
Mr. Justice Addison. 

SHER ALAM—AcousEp—APPELLANT 
VETSUS 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 800, Excep. 4— 
Sudden and unpremeditated fight—Accused taking 
undue advantage—Offence. 

Where the accused took undue advantage by attack- 
ing another with a formidable weapon when he was lying 
on acharpoy unarmed and unable to defend himself 
Exception 4 to s, 300, Penal Code, does not apply even 
if the fight was sudden and without premeditation 
and the act was committed in the heat of passion. 


Criminal appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 7th 
December, 1926. 

j Mr. Ghulam Mohy-ud-Din, for the Appel- 
ant. 

Mr. Des Raj Sawhney, Publie Prosecutor, 
forthe Respondent, 

JUDGMENT. —This is a very clear 
case of murder as a result of a sudden 
violent impulse. Mr. Ghulam Mohy-ud-Din 
has sought to bring the case within Ex- 
ception 4 tos. 300 of the Indian Penal Code. 
He says that the deceased met his death as 
the result of a sudden fight in which there 
was no premeditation on the part of his 
client and that the fight arose out of a 
sudden quarrel. Itis quite obvious upon 
the facts of this case that Exception 4 could 
not be applied. The appellant, no doubt, 
acted without premeditation and, it may be 
eonceded inthe heat of passion provoked 
by a sudden quarrel, but there is not the 
slightest doubt that hedid take undue ad- 
vantage ofthe victim of his violence inas- 
much as the latter was lying on histharpoy 
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when he was attacked with a formidable 
weapon. The deceased was not armed and 
was not in a position to defend himself, 
Under the circumstances the crime is one 
of murder and the trial Judge has award- 
ed the smallest sentence which the law 
permits for such a crime. 

This appeal must be dismissed. 

R. L. Appeal dismissed, 


LAHORE HIGH COURT. 
CriminaL Revision No. 1811 or 1926, 
February 11, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
JAGAN NATH—peritionsr 
versus 
KOSHALLIA DEVI—Responpsnt, 

Criminal Procedure Code (Act V of 1898), s. 488—- 
an i of child—Refusal or neglect of father, 
proof of. 

An order under s. 488, Criminal Procedure Code. 
for the maintenance of a child cannot be passed 


against a father unless it is proved that he has neg- 
lected or refused to maintain it.|p. 192, col. 1; A] 


Case reported by the Additional Sub- 
Judge Lahore, with his Noe 1082 of Sth 
December, 1926. 

REPORT.—Facts—Jagan Nath Khatri 
of Kasur has been ordered under s. 488, 
Criminal Proeedure Code, by the Court of 
the First Class Magistrate at Kasur to pay 
Rs. 10 per mensem for the maintenance of 
his daughter Musammat Koshallia Devi 
aged 13 or 14 years. 

The finding of the Magistrate is that 
Jagan Nath took a second wife into his 
house with the consent of his first wife, 
in order to obtain male issue. The arrange- 
ment did not prove satisfactcry to the 
first wife, who went off to live with her 
son-in-law, taking her daughter with her, 
Not only is her father willing to take the 
daughter into his house, but he has applied 
in the Civil Courts to be appointed as 
her guardian. This application has been 
dismissed. 

After efforts to obtain a reasonable com- 
promise between the parties the learned 
Magistrate found that there were reason- 
able grounds for supposing that there was 
ill-feeling between the two wives. For 


‘this reason he considered that it would 


not be safe to compel the daughter to live 
with her father, and that it would not be 
proper for her *to reside with her father un- 
less her mother returns. He then proceed- 
ed to pass the o:der already mentioned, 
Grounps—An order under s. 488, Cri- 
minal Procedure Code, for the” main- 
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tenance of a child can only be passed 
‘on proof of refusal or neglect to maintain 
it. As there is a definite finding in the 
present case that there has been no refusal 
or neglect on the part of the father, who 
is anxious to obtain custody of the child 
the order cannot be upheld. Possibly the 
learned Magistrate is confusing the case 
with that provided for in the first proviso 
to cl. 3 of the section, which allows main- 
tenance for a wife who refuses to live 
with her husband if the Magistrate con- 
. Biders that there are just grounds for mak- 
ing the order, The proviso 3 is limited 
to wives and cannot be extended to child- 
ren. It is accordingly recommended that 
the order of the lower Court be cancelled. 

Dr. Nand Lal, for the Petitioner. 

Mr. Daulat Ram, for the Respondent, 

ORDER.—I agree ‘with the learned 
' Sessions Judge that [A] an order unders. 
488, Criminal Procedure Code, for the main- 
tenance of a child cannot be passed against 
the father unless it is proved that he has 
neglected or refused to maintain it. [A] No 
such refusal or neglect on the part of the 
father has been established in the present case. 

Accordingly, I accept the application 
made by the petitioner, Jagan Nath and 
quash the order of the. Magistrate direct- 
ing him to pay Rs. 10 per mensem for the 
maintenance of his daughter. 

R. L, Application accepted. 
LAHORE HIGH COURT, 
Criminat Revision Pstirion No. 1633 

of 1926. ‘ 

January 28, 1927, 
Present:—Mr. Justice Harrison: 
RASHID MUHAMMAD KHAN AND ANOTHER 
—ACCUSED—PETITIONEKS 
versus 
EMPEROR rurotcu Musammet RAHMI 

——COMPLAINANT— RESPONDEANT. 

Criminal Procedure Code (Act V of 1898), ss. 250, 
489—Revision from order awarding compensation to 
accused—Notice to accused, necessity of. 

In an appeal or a revision from an order under 
3. 250, Criminal Procedure Code, awarding compensa- 
tion to the accused, it is not necessary to issue notice 
to the accused, though the Court may do so. |p. 
192, col. 2; A] 


Empressev. Lal (2) and Guruswami Naicken v. Tiru- 


murthi Chetti (3), followed. 
Ram Chand v. Jesa Ram (1), dissented from. 


Petition, unders 439, Criminal Piocedure 
Code, for revision of an order of the Addi- 
tional District Magistrate, Hoshiarpur, dated 
the 3lst August, 1:26, reversing that of the 
Magistrate, Second Olass, Hoshiarpur, 
dated the Ist May, 1926, 
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Mr. Abdul Aziz, for the Petitioners. 

Sheikh Abdul Aziz, for the Respondent. 

J UDGMENT.—This revision has been 
admitted on the strength of Ram Chand v. 
Jesa Ram (1), the facts being that the trial 
Court,as Second Ulass Magistrate, acquitted . 
two accused persons and awarded Rs, 25 
compensation to each of them under s. 250. 
From this order an appeal was presented to 
the Additional District Magistrate and the 
parties to the appeal were shown as com- 
plainant-appellant versus the Crown as 
No. land the accused persons as Nos. 2 
and 3. [A] The appeal was heard without 
serving notice either upon the Orown or 
upon the accused persons and was accepted. 
On revision it is urged that according to 
the view taken in the ruling quoted, which 
is based on two rulings of the Madras High 
Court it isso desirable as to be practically 
obligatory to serve the accused persons. 
On the other hand Counsel for the respond- 
ent has drawn my attention to Empress v. 
Lal (2), which clearly was not brought to 
the notice of the learned Judge who decided 
the case Ram Chand v. Jesa Ram (1). The 
same view as in that Division Bench ruling 
was taken in Guruswami Naiken v. Tiru- 
murtht Chetti (3), also a Divisional Bench 
ruling of the Madras High Court. Counsel 
for the petitioners has attempted to draw a 
distinction between an appeal and arevision 
and has pointed out, as notedabove,that the 
ex-accused were impleaded. I do not think 
that any such distinction really exists. [A] 
Both appeal and revision are, strictly speak- 
ing between the persons aggrieved and the 
Crown, and quite apart from the question of 
whether an ex-accused should or should not 
be given an opportunity of appearing, the 
respondent is the Crown both in revision 
and in appeal. Under the circumstances 
I have thought it best to give Counsel an 
opportunity in this Court to support the 
original order from the judgment of the 
trial Court. Itis contended that the case 
is false and was brought to harass the 
accused. As to the falsity of éhe case the 
finding is, in my opinion, not quite satis~ 
factory. This being so I think the order 
regarding compensation should have been 
cancelled on the merits and I dismiss the 
petition. h 

R.L, Petition dismissed, 

(1) 16 Ind, Cas. 641; A. I. R. 1924 Lah, 675; 25 Or, 
L.*J. 209 


(2) 14 P. R. 1888 Cr. 
(3) 25 Ind, Cas, 848; 1 L. W. 908 16 M, L, T, 
426; 271R. L. J. 629; 15 Or, L.J, 648, 
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OUDH CHIEF COURT. 
Seconp Civiu APPEAL No. 41 or 1926. 
January 10, 1927. a 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
OUDH BIHARI—DEFENpanT— 
APPELLANT 
versus = 
RAMESHWAR SINGH—PLAINTIFE 
AND ANOTHER —DEFENDANT— 
ResvoNDsnTs, . 
Oudh Laws Act (XVIII of 1876), ss. 2 ib), 9, 10— 
Perpetual lease—Small annual rent—Transferor's 
object to obtain same results as by sale—Transaction, 


whether subject to pre-emption—Lease and sale, distinc- 
tion. between—'T'ransferable rights’, interpretation 


of. 

Unless it is established that there has been a sale 
or the foreclosure of a mortgage, no right of pre- 
emption arises under s. 10 of Act XVIII of 1876 and, 
therefore, where a deed of transfer is a deed of 
perpetual lease, the transfer is not subject to a claim 
for pre-emption, even ifthe annual payment of rent 
is so smali that it should be inferred that the object 
of the transteror was to effect a transfer in such a 
männer that he would obtain the same results as 
would be obtained: by the execution of a deed of 
sale. [p. 193, col. 2; p. 191, col. 1; A] 

Ajudhia v. Sheo Shankar (1), followed. 

Per Hasan, J.--The words “‘trausferable rights “in 
cl. (b) of 8.7 of Act XVILL of 1876 only refer to the 
subject-matter of the transfer and not to the mode or 
manner of the transfer. [p. 194, col. 1; B] 


Second appeal from a deciee of the 
Additional Subordinate Judge, Partabgarh, 
in Regular Civil Appeal No. 66 of 1925, 
dated the 2lst October, 1925, upholding 
that of the Munsif, Partabgarh, in Regular 
aoe No. 35 of 1925, dated the 27th July, 
1925. 

Mr. Radha Krishna, for the Appellant. 

Mr. 5. N. Roy, for the Respondents, 


JUDGMENT. 

Stuart, C. J.—The decision of this 
sacond appeal has beeu referred to a Bench 
as the point faised therein was a point 
upon which there was considerable differ- 
ence of opinion in the late Court of the 
Judicial Commissioner, but after the re- 
ference to the Bench was made and before 
this appeal was called on for hearing the 
principle governing cases of this nature 
was laid down in Second Civil Appeal 
No. 208 of 1926 [Ajodhya v. Sheo Shankar 
(t)] decided by a Bench on the 22ad De-’ 
vember, 19:6. Tha facts here are these. 
Onaudika Singh trausferred cortain. full 
proprietary rights to Ouidah Benari for. 
R3. 190, Che rights in qiestion were” of 
very iittl value and tne revenus 


Qy 100 Ind, Cas, 193; 40, W.N, 237, ° 
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upon the land to which they pertained 
was only Rs. 4-9-9. The transfer was called 
a perpetual lease—and it was a perpetual 
lease on my construction for a premium of 
Rs. 150, The land was transferred in per- 
petuity to Oudh Behari on a condition 
that he paid the land revenue Rs. 4-9-9 
and annas 8 malikana annually to Chan- 
dika Singh, the lessor, Rameshwar Singh, 
who is a person entitled to exercise the 
right of pre-emption when aright of pre- 
emption arises, instituted a suit to obtain 
the property in question in exercise of: 
his right of pre-emption and the Courts 
below, holding that the transaction in 
question was actually a sale, have granted 
him the decree. Oudh Behari appeals. I 
was a party to the decision in Ajodhya v, 
Sheo Shankar (1). [A] lt was there decided 
that a right of pre-emption arose under 
Act XVII of 1876 only when a person 
proposed to sell any property or when he 
toreclosed & mortgage upon apy property 
and that in order to ascertain in an 
particular case whether aeright of pre- 
emption existed it was necessary first to 
see whether there had been a sale or the 
foreclosure of a mortgage and unless it 
was established that there has been a sale 
or the foreclosure of mortgage no right of 
pre emption arises under s. lUof Act XVIL 
of 1876. It was further laid down that in 
each case it was necessary to construe the 
deed (if the allegation was that it wasa 
deed of sale) to ascertain whether it actu- 
ally was a deed of sale. Here there can 
be no doubt as to the fact that the deed 
is a deed of perpetual lease, The argu- 
ment’ is only that the annual payment of 
rent is so small that it should be inferred 
that the object of the transferor was to 
eifect a transfer in such a manner that ha 
would obtain the same results as would 
be obtained by the execution of a deed of 
sale. As the Bench decided in the pre~ 
vious case I do not consider that this cir- 
cumstance alfects the question. [A] The 
law does not say that a right of pre-emp- 
tion arises when a person transfers tae 
property after a manner which produces 
the same result as a sale without being 
asale, itsays that the property must be 
transferred by sale. ‘laking the same 
view of the law that the Bench took in 
that appeal L would allow this appeal and 
direct that the plaintiff's suit stand dis- 
missed with costs in all three Courts. 
Hasan, J.—I have very little fo add, 
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The deed of the 9th September, 1924, with 
respect to which the claim for pre-emption 
has been laid is christened as a deed of 
perpetual lease and it isso described in 
para. 3 of the plaint of the suit out 
of which this appeal arises. Prima facie, 
therefore, and for the reasons stated in the 
judgment of the Hon'ble the Ohief Judge, 
the transaction evidenced by the deed of 
the 9th September, 1924, is not liable to a 
claim for pre-emption; but the plaintiff's 
case, as stated in para. 3 of the plaint, 
“ig that this description of the deed was 
made with the object of defeating the 
right of pre-emption and that as a matter 
of fact it was a deed of sale. There is no 
avidence in support of this case beyond 
the terms of the deed itself. The ques- 
tion, therefore, resolves itself into one of 
construction pure and simple. [A] To begin 
with the first condition of the deed in 
question, we find that there is no price 
fixed for the property which is the sub- 
ject-matter of the transfer. Instead of 
‘price’ there is ‘premium’. Now the price 
js an essential element of sale as commonly 
understood and as defined in the Transfer 
of Property Act, 1882, and equally com- 
monly known is the word premium or 
nazrana when the transaction is one ofa 
lease, a3 consideration for the transfer. 
The definition of the lease given in the 
Transfer of Property Act also refers to 
premium. Further in a sale transaction 
there is no recurring liability of payment 
of any rent by the lessee to the lessor. In 
the transaction under ‘consideration there 
is such a liability. This is in accordance 
with the definition of a lease as given in 
the Transfer of Property Act. The Court 
-eannot ignore the distinction that law 
“makes between a transaction of a sale 
and a transaction of a lease. As on the 
_ ground stated above the transaction with 
which we are now concerned is not a trans- 
action of sale the suit for pre-emption must 
il, [A 
E A course of the arguments on behalf 
ofthe respondent the learned Pleader, Mr. 
Surendra Nath Roy, laid stress on the words 
“transferable rights” in el. (L) of s. 7 of Act 
XVII of 1876. I-do not think that these 
words in the least support the argument on 
which the learned Pleader asks for our deci- 
gion in favour of his client. [B] These words 
only refer to the subject-matter of the trans- 
fer ang not to the mode or manner of the 
gxransfer. [B] Only such transfers are sub- 
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ject to the right of pre-emption as are 
described in s. 9 and the sections following 
it in the Act of 1876. Such transfers are 
merely transactions of sale or foreclosure, 
and the present case being neither of sale 
nor of foreclosure the right of pre emption 
is not exercisable in respect of it. I, there- 
fore, agree that the appeal should be allow- 
ed, the decrees of the Court below should 
be reversed and the plaintiff's suit dismiss- 
ed with costs all along. 

By the Court.—The appeal is allowed 
and the suit stands dismissed. The plaint- 
iff will pay his own costs and those of 
Oudh Behari in all Courts. 

G, H. Appeal allowed. 


LAHORE HIGH COURT. 
BECOND OrvıL APrPgaL No, 1475 or 1922. 
February 15, 17, 1927. 
Present:—Mr. Justice Broadway and 
Mr. Justice Agha Haidar. 
Musammat RAM RAKHI AND OTHERS— 
DEFENDANTS— APPELLANTS 
; VETSUS 
MULA SINGH alias GHULAM MOHI- UD- 
DIN AND OTAE88— PLAINTIFFS AND 
KARTAR SINGH AND OTHERS——DEFENDANTS 
—REs: ONDENTS, 

Custom (Punjab)—Alienation—Childiess proprietor. 
—Gift to daughters or their sons, validity of—W adha- 
wan khatris of Mauza Ara in Kharian Tahsil, District 
Gujrat—Onus of custom among Khatris. | 

In the case of high caste Hindus, e. g., Khatris, the 
onus of proving that a party is governed by custom 
and not by personal law is on the person alleging 
it. [p. 195, col. 2; A] 

Wadhawan Khatris of Mauza Ara in the Kharian 
Tahsil of Gujrat District are governed in matters of 
aliénation by the general customary law of the Pro- 
vince and gift of ancestral landed property in favour 


of daughters or their sons is not valid in the presence 
of collaterals. [p. 195, col. 2; B} 


Second appeal from a decree of the 
District Judge, Jhelum, dated the 24th 
January, 1922, affirming that of the Junior 
Sudanen, Gujrat, dated the 25th July, 
1921. 

Mr. Mool Chand, R. S., for the Appel- 
lants. | 
Lala Badri Das, R. B., for the Responda 
ents, ə ae 


. JUDGMENT, 

Broadway, J.—The parties to this 
case are Wadhawan Khatris of Mauza Ara in 
the Kharian Tahsil of the Gujrat District, 


MÒL 0.1927}, 
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The following pedigree-table will show the “whether the adoptions of Ralla Ram and 


ie onpnsiip of the more important par- 
ies: 





AMIR SINGH 
he. 
Atma Singh Amar Singh 
died without 
issue. Musammat 
Gurdevi 
i 





| 
Musammat Musammat Rala Ram. F J Ohand 
Ram Rakhi. Lachhmi, 


The plaintiffs are the reversioners of 
Atma Singh and Amar Singh. They chal- 
langed in one suit a gift made by Musam- 
mat Gurdevi, widow of Amar Singh, on the 
22nd of October, 1912, of Amar Singh's 
estate to Musammat Ram Rakhi, Rala Ram 
and Fakir Chand, and, in another suit a 
gift made by Atma Singh on the 30th of 
April, 1915, of all his estate to Musammat 
Ram Rakhi and Rala Ram. The plaintiffs 
in these two cases claimed that they were 
governed by custom and that the alienors 
Musammat Gurdevi and Atma Singh were 
not empowered to make the-gifts they had 
made, The pleas setup by the defend- 
ants were, firstly, that they were governed 
by Hindu Law, and, secondly, that by cus- 
tom a sonless proprietor was entitled to 
gift his property to other member of his 
family generally and the widow of asonless 
proprietor could gift the property to her 
daughter and daughter's sons. The trial 
Court held that the parties were governed 
by custom and not Hindu Law and that 
the defendants had failed to prove the 
custom set up by them giving Atma Singh 
and Musammat Gurdevi the right to make 
the gifts they had made. The suits were 
accordingly decreed. The learned District 
Judge, who dealt with the appeals, was 
Mr. Bhide who has succeeded by Mr. Malan 
who on the motion of the defendants 
granted a certificate in each case as re- 
quired by s.41 (8) of the Punjab Courts 
Act... . 

First, I would note.that the certificates 
granted are somewhat peculiarly worded ; 
for instance, in the certificate one of the 
questions said to be involved and*for a 
consideration of which it was granted is 


. Fakir Chand are valid under Hindu Law or 


custom”, this despite the fact, that it had 
been found, as a matter of fact, by Mr. Bhide 
that no adoption had taken place. The 
question whether an adoption was or was 
not valid under Hindu Lawor custom, 
therefore, was of purely academic interest 
and could not be reopened in second 
appeal. 

, Dealing with the case itself, it is clear to 
my mind that the learned District Judge 
has approached the case from a correct 
point of view. It has been urged by Mr. 
Mool Chand for the appellants that the onus 
of proving that the parties were governed by 
custom rested on the plaintiffs, and he has 
cited an authority, in support of his allega- 
tion. Asa matter of fact this proposition 
was not disputed by Mr. Badri Das for the 
respondents, and a reference to the judg- 
ment of the learned District Judge shows, 
that that is the position that was taken up 
by him when dealing with the case. [Aj Ads 
mittedly the onus lay on the plaintitis to` 
prove that they, as high caste Hindus, were 
governed not by personal law but by custom, 
and the-Oourts below have found that this 
onus they have discharged. TA] Inarguing 
his case before us Mr. Mool Chand attack- 
ed this finding, but at the same time drew 
our attention to the evidence on the record 
which leaves no doubt in my mind, that 
the view taken by the learned District 
Judge was amply supported by evidence. 
In dealing with the question of custom our 
attention has been drawn to certain docu- 
mentary evidence as oldas 1860 and 1861 
in which it is clearly evident that the 
parties predecessors considered themselves 
to be bound by agricultural custom. [B] I 
would, therefore, hold that the learned, Dis- 
trict Judga is right and that the parties in 
this case are governed by custom. [B] 

Now, the general custom of the Province 
admittedly restricts the right of making 
gifts and alienations in the case of sonless 
proprietors and widows. It was clearly for 
the defendants, therefore, to prove a custem 
allowing such alienations to be made. The 
learned District Judge states . in his judg- 
ment that “no instances of gifts have been 
proved.” Mr. Mool Chand has drawn our 
attention to the statement of one witness 
only, namely, D. W. No.8, Thakar Singh, 
aged 63 years, This witness mentions certain 
gifts as having been made (1) by Jiwan in 
favour of his sister's son Bani; (2) by Burg 
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Singh in favour of his daughter; Bura 
Singh, however, had a son alive; (3) by 
Gulab Singh in favour of his sister's son 
aud (4) by Matwal Singh in favour of his 
daughter's son. In cross-examination this 
witness admitted that he had no personal 
knowledge of these gifts but referred to 
them on hearsay except in the case of Bura 
Singh, an instance which occurred some 
four or five years ago and which is obvious- 
ly notin point; inasmuch as Bura Singh 
was not a sonless proprietor. 
laid by the learned Advocate on the docu- 
mentary evidence referred to above which 
consists of a judgment passed on the 28th of 
February 1861. It appears that an inquiry 
was ordered into the question whether gifts 
could be made bysonless proprietors and the 
Tahsildar recorded the statement of nine 
proprietors, four of whom being the direct 
ancestors of four of the plaintiffs and the 
decision is based on the result of that 
inquiry. Now, a reference to the statement 
recorded by the Tahsildar which was a 
joint statement of nine persons, will show 
that the deponents had no real personal 
knowledge of what they were talking about. 
They admit that in the case of Kanshi 
Ram they had only heard of the gift hav- 
ing been made And in the case of Khush- 
wakt Rai that Man Singh’s daughter had 
succeeded to the estate left by her father 
and his two brothers. This is clearly not 
a case of any gift, and they further admit- 
ted that on her death the reversioners of the 
father and uncles got possession of the pro- 
perty with the exception of a small amount 
which Man Singh's daughter's son managed 
to get possession of, On the other hand 
there is the statement made in the igrar- 
nama malguzart of 1857 which has been 
alluded to by the learned District Judge. 
It is clear from that statement that 
daughters are not looked on as heirs and 
that they can be given small portions of the 
land by way of dowry only on the distinct 
understanding that on their dying without 
issue this property should revert to the 
donor's family. In these circumstances it 
seems to me beyond question that the learn- 
ed Distriot Judge is right in holding that 
the defendants have failed to prove any 
custom which departs from the general cus- 
tom of the Province and whith enlarges the« 
powers of alienation given by custom to 
childless male proprietors, and the same 
applies to the case of the gift by Musammat 
@urdevi. No instance has been brought to 
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our notice of a gift by a widow of her hus- 
band’s estate to the daughter or daughter's — 
son. Reference .was made toa gift to a 
Brahmin by a widow, but that was in the 
presence of the widow’s sons and obvidusly 
with their consent and made as an act of 
piety. 

Before concluding I would point out that 
the plea raised as to adoption by Atma 
Singh of Rala Ram was decided against 
the appellants, and as the decision on that 
point was one of fact Mr. Mool Chand very 
properly and frankly admitted that he 
could not ask us to go into the matter in 
second appeal. The same is the case as to 
the finding on the: question on the entire 
property gifted in both the cases being 
ancestral, 

I would, therefore, dismiss both the ap- 
peals with costs. 

Aga Haidar, J.—I agree. 

R. L. Appeal dismissed. 


OUDH CHIEF COURT, 
| Rent APPgau No. 20 oF 1926. 
February 14, 1927. 
Present:—Mr. Justice Hasan.and 
Mr. Justice King. 
BANSIDHAR—DerenpanT 
—~AvPBLLANT 


Versus 
MATA DIN—Puaintirr—Reseonpent. 

Oudh Rent Act (XXII of 1886), s. 108, cl. (15)—Suit 
by Lawnbardar against co-sharers for share of profits, 
whether maintainable—Lambardar, whether entitled to 
interest on profits. 

The fact that a co-sharer happens to be also a 
Lambardar does not disentitle him from instituting 
a suit for profits as a sharer against his co-sharers 
under s. 108, cl, (15) ofthe Oudh Rent Act. Tp. 197, 
col, 2;A 

Where it isfound that collections of profits were 
wrongfully made by the co-sharers in detiance of the 
Lambardar, who is entitled to make the collections, ` 
the Lambardar is, in a suit for his share of profits, 
entitled, on equitable grounds, to interest by way of 
damages on the profits decreed in lis favour. [p, 
197, col. 2; B] 

Mirza Sadik Husain Khan v. Hafis-ul-Rahman (2 
distinguished. | . 

Appeal against the judgment and decree 
ofthe Additional District Judge, Sitapur, 
dated the 16th February, 1426, confirming 
that of the Court Assistant Collector, First 
Class, Sitapur, dated the 17th February, 
1925. 

Mr. K. P. Misra, for the Appellant, 


Mr, Ali Zaheer, for tho Respondent, 


N 
a" 
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JUDGMENT.—This second appeal 
arises out ofa suit under s, 108, cl. (15) of 
the Oudh Rent Act, 1886, by a Lambardar 
against his co-sharers for his share of 
profits, , 

The suit has been decreed by the Courts 
below, andthe defendants appeal on three 
grounds, 

The first contention is that the suit was 
not maintainable unders. 108, cl. (15) of 
the Oudh Rent Act, 1885. The parties 
are recorded co-sharers, the extentof each 
person's share being specified in the khewat. 
Section 108, cl. (15) provides for a suit “by a 
Sharer against a Lambarda*r or co sharer for 
ashare of the profits of an estate or any’ 
part thereof, or for the rendering and 
settlement of accounts in respect of, those 
profits.” > 

[A] The appellants’ contention is that as 
the plaintiff is a Lambardar, his suit is not 
maintainable under this clause, which does 
not expressly provide for a suit by a 
Lambardar, although it does expressly pro- 
vide for asuitagainst a Lambardar. 

We think there is no force in this con- 
tention. The plaintiff ‘is, no doubt, a 
Lambardar, but he is certainly a “sharer” 
also. The suitis brought by the plaintiff 
in his capacity as a sharer. against his co- 
sharers, Thetmere fact that the plaintiff 
is a Lambardar, cannot disentitle him from 
instituting a suit for profits as a sharer 
against his co-sharers, The suit, therefore, 
has rightly been brought by the plaintiff 
under s. 108, cl. (15). [A] 

The second point argued for the appel- 
lants is that the parties are members of a 
joint Hindu family, and no member of such 

‘a family can sue the other members for a 
share of the profits realized by the other 
members on behalf of the joint family. 


It is true that the Courts below found on 
the strength of a decree dated the 13th of 
November, 1924, passed by the Additional 
Subordinate Judge of Sitapur in a suit 
between thesame parties, that they were 
members of a joint Hindu family. This 
finding has, however, been reversed in 
appeal by a Bench of this Court, whose 
judgment isreported as Bansidhar v. Mata 
Din (1). As the Appellate Court has found 
that there was a partition between®* the 
members of this family so far back as 1943, 
itis unnecessary for us to consider whether 
the plaintiff would have been entitled to 


< (1) 98 Ind, Cas. 303; 3 O, W, N. 849, 
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bring the suit if the parties had remained 
members of a joint Hindu family. 

The third point is that the Courts below 
were wrong in allowing interest on 
profits decreed in the plaintiff's favour. It 
isargued for the appellant that in snits for 
profits no interest can be allowed on the 
amount of profits found due to the plaintiff. 

Reliance has been placed on the ruling 
of Mr Spankie in the case of Mirza Sadik 
Husain Khan v. Hafiz ul Rahman (2). 
That was a suit under s. 108, cl. (15) of the 
Oudh Rent Act by a sharer against a 
Lambardar for his share of profits, and it 
was held that the defendant was not liable 
to pay interest on the sums found to 
be due to the. plaintiff at the end of 
each of the years for which profits were 
claimed, and that s. 73, Indian Contract 
Act, was not applicable to the case. The 
present case can, however, be distinguished 
from the case on which thatruling is based, 
In that case there was no allegation that 
the defendant had wrongfully received the 
plaintiff’s profits. It was metely a case of 
wrongful detention of an ordinary debt. 
The facts of the present case are different, 
The Court below has found that the plaint- 
iff, as Lambardar ofthe village, was entitled 
to make collections. The defendants defied 
him and usurped his rights. They have 
made collections without his consent. It 
appears, therefore, that the defendants in 
the present case have wrongfully made 
collections, and, for that reason, we think 
they arè liable to pay interest by way of 
damages. In thé very ruling relied upon 
by the appellant, Mr. Spankie observed at 
page 91 “if the defendant wrongfully 
received the profits of the plaintiffs he was 
liable to pay interest by way of damages.” 
That ruling, therefore, so far from being 
in the appellants’ favour, is really against 


. them. [B] 


On the finding of the lower Appellate 
Court that the defendants were wrongfully 
making collections in defiance of the’plaint- 
iff, who is Lambardar and entitled to make 
the collections, we think that the plaintiff 
is clearly entitled to interest by, way of 
damages on equitable grounds, [B] It is not 
a case of the mere wrongful detention of 
an ordinary debt. It is a case where the 
defendants have received benefit from 
wrong committed by them, since they 
wrongfully made the collections. In caseg 


(2) 60,0, 668, ; 
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of this sort Courts of Equity would grant 
interest by way of damages, In Upton’s 
“Principles of the Law of Interestin British 
India”, page 99, he states “where a man is 
made liable in equity on the ground that 
he has received benefitfrom a wrong com- 
mitted by him, interest has always been 
allowed on the amount for which he has 
‘been found liable.” 

In the circumstances of this case, we 
think the Court below was justified on 
equitable grounds in allowing interest on 
the sums found due from the defendants to 
the plaintiff. 

The appeal fails and is dismissed with 
costs. 

G A, Appeal dismissed. 


oy 
. 


RANGOON HIGH COURT. 
First Civin APPRAL No, 178 oF 1925, 
e July 21, 1926. 

Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr. 
MAUNG PO HTOO AND oTsERs— 
DEFENDaNTS—APPELLANTS - 

` versus 

MA MA GYI AND anoTHER—PLaINTIFFS — 

. RESPONDENTS. 

Stamp Act (II of 1899), ss. 85, 86—Admission of 
secondary evidence of unstamped document—Admis- 
sion, if can be questioned at a later stage. 

The provisions of s. 36 of the Stamp Act apply also 
to the admission of secondary evidence of an instru- 
ment which was not duly stamped and are not con- 
fined in their operation to the admission of the ori- 
ginal instrument itself. [p. 199, col. 2; A] 

Raja of Bobbili v. Inuganti China Sitaramasami 
Garu (1), distinguished. 


Messrs. Doctor, Ba Thein and Maung 
Maung, for the Appellants. ` 

Messrs. Keith, Tun Byu and Eggir, for 
the Respondents, 

JUDGMENT —This is a suit for the 
administration of the estate of Daw Thet 
San, who died at Syriam in July, 1924, 
and also for a declaration that a deed of 
gift executed by Daw Thet San in May, 
1922, is void. 

The plaintif, Ma Ma Gyi, claims that 
she is a keitiima adopted daughter of Daw 
Thet San and that she and the Ist de- 
fendant, Tun Sein, who is‘*also a keittima 
child of Daw Thet San, are entitled to in- 
herit the estate in equal shares, 

The other defendants are Maung Lu 
Gale, “who is alleged to be a half-brother 
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of the deceased and certain nephews and 
nieces of the deceased, the most import- 
ant of whom is the 8rd defendant Po 
Htoo. Ifthe adoption of either Ma Ma Gyi 
or Tun Sein or both of them is proved 
then the defendants other than Tun Sein 
are not heirs of Daw Thet San. 

The District Court found that the deed 
of gift was void as beinga testamentary 
disposition, and granted a declaration to 
that effect. It found also that the keittima 
adoption of both the plaintiff and Tun Sein 
was proved, and granted a preliminary de- 
cree for administration, 

In this appeal the decision that the 


- deed of gift is’ void is not contested and . 


the only questions for decision are whether 
the adoptions are proved. It would be 
sufficient, indeed, to find that Ma Ma Gyi 
is a keitttima child in order to dismiss 
the appeal, but the two adoptions cannot 
conveniently be separated entirely. 

But before considering the evidence it 
is desirable to consider whether the deed 
of gift is admissible in evidence. The 
appellants wish to use a certain part of 
the deed as evidence to prove that the 
plaintiff and Tun Sein were not adopted, 
while the respondents claim that it cannot 
be admitted in evidence for any purpose. 

The facts are unusual and must be set 
out. The deed purports to convey pro- 
perty of very large value to certain per- 
sons by way of gift. The deed. itself was 
not produced. It had admittedly been in 
tbe possession of the defendant, Po Htoo, 
who, when filing his written statement, put 
in a certified copy of the deed, obtained 
from the Registration Office, alleging that 
he had lost the original. This was en- 
dorsed as follows by the Judge, with his 
own hand:—‘“Certified copy of deed cf 
gift put in by U Kyaw Htun on behalf of 
3rd defendant. Admitted and marked 
Ex. 1.” 

When the 3rd defendant came to be ex- 
amined it transpired from his evidence that 
originally a deed had been @rawn up on 
two stamped sheets, the first of the value 
of Rs. 1,000 and thesecond of Rs. 10. This 
deed was duly executed by Daw Thet San 
and was then shown to oneof the bene- 
ficiaries, a Pongyi, U Thuzata. This 
Pongyi was not satisfied with the terms 
ofe the deed and on his objection certain 
alterations were made on the first sheet. 
The second sheet was removed and was re- 
placed ‘by two other sheets, each of Re, 5, 
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on which the rest of the deed was written. 
This part differed very widely from the 
second part of the original deed as can be 
seer from a comparison of the certified copy, 
Ex. 1, with Ex. 4, which is the original 
second sheet of the first deed. 

When these facts came to light the Dis- 
trict Judge held that the Rs. 1,000 stamp 
having been already used for a completed 
deed could not, under s. 14 of the Stamp 
Act, be used again for another deed and 
that, therefore, the final deed of gift, 
the original of Hx. 1, was insufficiently 
stamped. This decision is not now ques- 
tioned. But he went farther and held that 


Ex. 1 was inadmissible in evidence and. 


could not be considered for any purpose. 

It is now claimed by the appellants 
thats. 35 of the Stamp Act does not pre- 
vent the use. of an unstamped instrument 
as evidence ofa collateral matter, and that 
if it does yet Ex. 1 has in fact been ad- 
mitted in evidence and under s. 36 of the 
Act that admission cannot now be ques- 
tioned. 

We do not consider it necessary to give 
a decision on the first of these contentions, 
because we are of opinion that the second 
must be accepted and that the terms of the 
deed of gift must be considered. 

` Against the view that we take we have 
been referred to a decision of the Privy 


Council in Raja of Bobbili v. Inuganti ` 


China Sitaramasamt Garu (1), in which 
their Lordships held that secondary evi- 

_ dence of a document which was not duly 
stamped could not be admitted on pay- 
ment of duty and penalty under the firat 
proviso to.s. 34 ofthe Stamp Act of 1879, 
That section corresponds to ss. 35 and 36 
of the Stamp Act of 1899, which is now 
in force. Oertain additions were madein 
the later Act but there was no change 
which would affect the question now be- 
fore ‘us. 

Their Lordships said: “Their Lordships 
are satisfied, by am examination of its 
clauses, that the construction of the Act 
of 1879, adopted by the Courts below, is 
correct. These clauses throughout deal with, 
and exclusively refer to, the admission as 
evidence of original documents which, at 
the time of their execution, were , not 
stamped at all, or were insufficiently stamp- 
ed.” : 


(1) 23 M. 49; 4 C. W. N. 117; 26 I. A. 262; 7 Sar. 
P. O. J. 597; 8 Ind. Dec, (x. $) 428 (P. O.), 
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It is argued for the respondents that 
these words mean that the third proviso 
to s. 34 (now s. 36) did not apply to the 
secondary evidence of an 
instrument which was not duly stamped, 
and that, therefore, such admission can be 
called in question at a later stage of the 
suit. 

Read as they stand the words do appear 
to have that meaning, but we think that 
their Lordships did not intend to go so 
far as their words suggest. We might 
state the apparent proposition thus: “No- 
thing in s. 34 of the Stamp Act of 1879 
applies to anything but original instru- 
ments.” The first effect of that proposi- 
tion would be that there is no bar, on 
the ground of failure to comply with the . 
provisions of the Stamp Act, to the proof 
of the terms of 4 disposition of property 
by secondary evidence when the original 
instrument cannot be produced and second- 
ary evidence is admissible under the pro- 
visions of the Evidence Act. If this is so, 
then the Stamp Act does not render tire 
copy, Ex. I, inadmissible. But this is in- 


-consistent with the decision of their Lord- 


ships on the question before them, We 
cannot, therefore, think that their Lordships 
intended to rule that in this sense s, 34 
did not apply to anything but original in- 
struments. And if we are right in this 
it follows that equally they did not in- 
tend to rule that the third proviso to s. 34 


‘(now s. 36) did not apply where secondary 


evidence had in fact been admitted of a do» 
cument not duly stamped. 


' [A] Oar view is thats. 35 of the present 
Act, read with the provisions of the Evidence 
Act, excludes both the original instrument 
itself and secondary evidence of its con- 
tents. Similarly, unders. 36, when either 
the original instrument itself or secondary 


' evidence of its contents has in fact been 


admitted, that admission may not be called 
in question in the same suit, on the ground 
that the instrument was not duly stamped. 


Al, may be noted that the admission of 
Ex. I went far beyond the mere endorsement 
on it which has already been mentioned. 
Oral evidence was given both of the exe- 
cution of the deed and of_its registration 
and it would seem that the admissibility 
of Ex. 1 was not questioned until the judg- 
ment was written. 

We hold, therefore, that the terms -of the 
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desd of gift as proved by Ex. 1 can be con- 
sidered. 

Note.—The rest of the judgment is not material 
for the purposes of this report.—[Hd.] 


ALN. A, Order accordingly, 
OUDH CHIEF COURT. 


Sgconp Civil APPEAL No, 439 or 1928. 
: February 8, 1927. 
Present:—Mr. Justice Hasan. 
MAHABAL SINGH—Dergnpant— 
APPELLANT 


versus 
B. RAJESHWARI PRASHAD SINGH— 
PLAINTIFF AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Mortgage—Provision to utilize profits in lieu of in- 
terest and to pay surplus to mortgagor—Redemption 
—Mortgagor, whether can claim credit of surplus pro- 
fits in a suit for redemption. 

A mortgagor who has put his mortgagee in pos- 
session on the understanding that the profits shall 
be first appropriated towards interest and the sur- 
pus paid over to the mortgagor is entitled to be 
credited with thé amount of the surplus profits in a 
suit for redemption. 

Behari Lal v. Shib Lal (1), followed 

Appeal against the judgment and decree 
ofthe Additional Sub-Judge, Sultanpur, 
in Appeal Case No. 70 ‘of 1926, dated the 
15th September, 1926, confirming that of 
the Second Additional Munsif, Sultanpur, 
in Suit No. 164 of 1925, dated the 12th 
January, 1926. 

Mesers. Ishri Prasad and Girja Shankar, 
for the Appellant. 

Messrs. R. D. Sinhaand Gopal Chandra, 
for the Respondent. 

JSUDGMENT.—This is the defendant's 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur, dated the 
15th of September, 1926, affirming the 
decree of the Munsif of the same place, 
dated the 12th of January, 1926. 


The appeal arises out ofa suit for redemp-: 


tion of a mortgage. ‘The mortgage related 
to certain plots of land and was usufructu- 
ary in its character. Part of the profits was 
to be utilised by the mortgagee in lieu of 
interest and the balance was to be re-paid 
by him tothe mortgagor every year. The 
mortgagee in. pursuance of the mortgage 
entered into possession and has been in 
possession since. The only defence, with 
which Iam concerned in this appeal, is 
that theclaim for the payment of the 
surplus profits by the mortgagee to the 
mortgagor was not entertainable in the suit 


MAUNG WA V, MAUNG CABIK, 


(101 I ©. 1927] 


for redemption. The Courts below have 
rejected the defence and allowed that sum 
of money. to be credited in favour of the 
mortgagor from year to year. 

Iam of opinion that the Courts below 
are right, The mortgagee’s liability to pay 
the sum of money in question clearly arose 


‘out of the mortgage transaction, to redeem 


which the present suit has been brought, 
That liability was, therefore, a matter which 
formed the essence of the claim to redeem 
on payment of the mortgage money, if any, 
found due. If any authority is needed for 
such a simple proposition I may refer to the 
case of Behari Lal v. Shib Lal (1). 

The appeal fails and is dismissed with 
costs. 

A.N, A. Appeal dismissed. 

(1) 82 Ind. Cas. 25; 46 A. 633; 22 A. L.J. 579; A. 
T. R. 1924 All. 591; L. R. õ A. 414 Civ, 
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RANGOON HIGH COURT. 
Civin Revision No. 105 or 1926. 
January 3, 1927. 

Present :—Mr. Justice Otter. 
MAUNG WA-— APPLICANT 
versus 

MAUNG CHEIK— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115, 0.1, 
r. 8&--Suit on behalf of Athin—-Leave of Court, necessity 
of —Want of leave-—Material irregularity— Revision. 

A person is not entitled to bring a suit on. behalf 
of an Athin against defaulting ex-treasurer for the 
recovery of funds said to be held by him on behalf 
of the Athin without the leave of the Court under 
O. I, r. 8 of the Civil Procedure Code. [p. 201, col. 1; A] 

Ahmed Ali v. Abdul Majid (1), followed. 

To decide a case where a serious error of proc- 
cedure has taken place is a material irregularity 
within the meaning of s. 115 of the Code. [p 201, co], 


Civil revision against an order of the 
Additional District Court, Magwe, in CO. A, 
No. 94 of 1425. 

Mr. B. K. B. Naidu, for the Applic&nt. 

Mr. S. S. Halker, for the Respondent, 

JUDGMENT.—In this case a point in 
the nature of a preliminary point has been 
taken by Mr. Naidu on behalf of the appli- 
‘cant. The action purports to be brought 
by the plaintiff on behalf of the Garu- 
damma Athin, against a defaulting ex-trea- 
surer for the recovery of funds said to be 
held by him on behalf ofthe Athin Mr, 
Naidu says the provisions of O. I, r.8 
wera not complied with and Mr. Halker 
admits they were not, The questions argu- 
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ed inthe Court below were mainly ques- 
tions of fact. Mr. Halker says that I ought 
not to. allow Mr. Naidu to take the point 
he relies on, for it was not taken or argued 
in either of the two lower Courts. No au- 
thority in support of this view has been 
cited, and Iam of opinion that it is un- 
sound. So far asI know I mav consider 
any matter bearing on questions, arising 
under s. 115 of the Civil Procedure Code. 

[A] Now the question of the necessity for 
obtaining (under O I, r. 8) the permission 
of the Court in such a case as this has 
been the subject of numerous decisions in 
the various High Courts of India. One of 
the most recent of such cases is Ahmed Ali 
v. Abdul Majid (1). From a consideration 
of the judgment in that case, it is clear 
that a plaintiff, in circumstances such as 
exist here, is not entitled to institute a suit 
without the nermission of the Court as 
required by the rule in question. [A] Where, 
however, a Court entertains a suit without 
such permission, such permission having 
been afterwards obtained, the High Court 
of Caleutta held that it did not act without 
jurisdiction, and, therefore, suh-s. (a) of s. 
115 had not been contravened [B] But in 
my view sub s. (c) of that section has been 
contravened in the present case, for to de- 
cide a case where a serious error of proce- 
dure had taken place must bea material 
irregularity on the part of the Courts. [B] 
Furthermore, in the present case, the matter 
was of practical importance, for serious 
questions aa to the right of the plaintiff to 
represent’ all the members of the society, 
seem to havearisen at the hearing. 

This application must be allowed with 
costs. 
ALN. A. Application allowed, 
(1) 39 Ind. Cas. 773; 44 C. 258,21 ©. W. N. 1144. 





LAHORE HIGH COURT. 
First OwiL Appear No. 2422 or 1922. 
February 7, 1927. 
Present:—Mr. Justice Campbell and 

è Mr. Justice Tek Chand. 
BHAGWAN SINGH «No OTHERS, MINORS, 
prroucd BHAGWAN SINGH, THEIR 
Farurr—DgrenDANTs—APPELLANTS 
VETSUS 
Musammat KEWAL KAUR AND orHERs— 

$ PLATNTIRT3— RESPONDENTS. 


‘Mindu Law—Maintenance—Grandfatheras liability, 
extent of. : 


BHAGWAN SINGH V, KAWAL KAUR, 
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A grandfather may be under no personal obligation 
to maintain his grandchildren but ifhe is the manager 
of a joint Mitakshara family, he is under a legal ob- 
ligation to maintain all male members of the family, 
their wives and their children and on the death ofa 
male member he is bound to maintain his widow and 
his children. [p, 201, col. 2; p. 202, col. 1; A] 


First apneal from a decree of the Sub- 
Judge, First Class, Jhang, dated the 22nd 
May, 1922. 

Messrs. Nanak Chand and Mehr Chand ` 
Mahajan, for the Appellants. 

Mr. M. L. Puri, for the Respondents. ` 

JUDGMENT.—One Bhagwan Singh 
had a son Sulakban Singh, who was em- 
ployed in the Kangra District as a Forest 
Ranger and died in November, 1-18, 
Sulakhan Singh left a widow Musammat 
Kewal Kaur and an infant son and daughter. 
Bhagwan Singh had a second wife by whom 
he had two sons Sardar Singh and Shikar 
Singh. The present suit is by Musammat 
Kewal Kaur on behalf of herself and her 
children against Bhagwan Singh and 
Sardar Singh and Shikar Singh for main- 
tenance. She claimed Rs 55 a month for 
maintenance and residence afd asked that 
this should be made a charge upon what 
she alleged to be the jcint family property. 

The main pleas by the defendants were, 
firstly, that Sulakhan Singh bad separated 
and was not at the time of his death a 
member of a joint Hindu family; secondly, 
that under Hindu Law the grandchildren 
of Bhagwan Singh had no right of main- 
tenance and, thirdly, that the family pro- 
perty was very small and of very small 


value not amounting to more than Rs. 6U0 
per annum. 


The trial Court gave the plaintiffs a 
decree for Rs. .0 per mensem for main- 
tenance and Rs 3 as allowance for resi- 
dence and declared that the amount of 
Rs. 23 should be a charge upon the joint 
family property. The defendants have ap- 
pealed, 

The learned Counsel for the appellants 
has been unable to contest the finding 
that there was a joint Hindu family in 
which Sulakhan Singh was a co-parcener 
and that no separation had been proved, 
[A] Thesecond point in the defence that the 
grandchildren have no rightto maintenarce 
has no force. A grandfather may be under 
no personal «obligation to maintain his 
grandchildren but the manager of a joint 
Milakshara family is under a legal obli- 
gation to maintain all male members of 
the family, their wives and their children, 
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and on the death of one of the male 
members heis bound to maintain his widow 
and his children. [A] 

It is contended that the decree should 
not have been made a charge on the 
family property, but the Court below had 
full power to make such a decree, and in 
the circumstances it was justified in my 
_ opinion. 

The only question which has been argued 
with any great vehemence is the appropri- 
ate amount of the monthly allowance, In 
regard to this the trial Judge has consider- 
ed carefully the evidence about the value 
of the family property and the status of 
the family and, in my opinion, he has come 

to a just conclusion which I would not dis- 
` turb. 

I would dismiss the appeal with costs. 

E. In Appeal dismissed, 


° RANGOON HIGH COURT. 
Sprotau SÊCOND Civiu APPrAL No. 459 
oF 1925. 
September 4, 1926. 
Present:—Mr. Justice Mya Bu. 
TOYAM GULAL AND OTHERS— 
DEFENDANTS—A PPELLANTS 
versus 
SHOE MULLOCK—Ptaintirr— 
RESPONDENT. 


Co v. Dulton (1), Maxwell v. British 


Mr, Kalyanwala, for the Appellants, 

Mr. K. C. Bose, for the Respondent. 

‘JUDGMENT.—The facts of the case 
are iu.ty set outin the judgments of the 


lower Courts. 


TOYAM GULAL v. SHEO MULLOOK 
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The findings of fact by the lower Appel- 
late Court are sound and have not been 
attacked. ; 

The questions involved in this appeal are 
those of law covered by one general ques~- 
tion asto the nature and extent of the 
assignor’s liability created by the indem- 
nity clause in the assignment deed with 
reference to the items of loss suffered by 
the assignee. 

It cannot be contested that the defendant- 
appellants were bound to re-pay the sum of 
Rs. 600, which was the price paid for the 
assignment, 

The learned Counsel for the defendant- 
appellants concentrated his arguments en- 
tirely against the award to the plaintiff-re- 
spondent of expenses of litigation and loss 
and expenses incurred in connection with 
it in Civil Regular No. 3 of 1923 of the 
Sub-Divisional Court of Buthidaung, in 
Civil Appeal No, 16 of 1924 of the District 
Court of Akyab and in Civil ‘Second Ap- 
peal No, 280 of 1924 of this Court. The 
deed of assignment contains a clear and 
unambiguous statement that no part pay- 
ment of any sort had ever been made either 
to the original mortgagee or to the assign- 
ors. This statement is a guarantee that 
the mortgage-bond remained in full force 
and virtue as it appeared then. There is 
also a sentence in the deed to the effect 
that the assignee should collect the amount 
of the mortgage-debt by recourse to litiga- 
tiun if he could not get it otherwise. From 
this it is clear that litigation was com- 


. pletely within the contemplation of the 


parties to the deed of assignment. It must 
necessarily be so, the subject-matter of the 
transfer being a chose-in-action. [A] It then 
follows that incurring of the ordinarily 
necessary costs connected with the litiga- 
tion, must also be in the contemplation of 
the parties. The learned Counsel for the 
defesdant-appellants cited the cases of 
Vogan & Co. v. Dulton (1); Maxwell v, 
British Thompson Houston Co. Lid. (2) and 
Shepheard v. Bray (3) in support of his con- 
tention that his clients were not responsi- 
ble for the costs ofthe aforesaid legal pro- 
ceedings especially the appeals. None of 
these cases deals with indemnity extent 


-in a transfer or assignment of a chose-in- 


action. [A] The first case relates to an action 


(1) (1898) 15 T. L. R. 33; 79 L., T, 384. 

(2) (1904) 2 K. B. 342: 73 L. J. K. B. 644. 

(3) (1906)2 Ch935; 95L. T. 414; 75 L. J. Oh. 633; 
54 W. R. $56; 13 Manson 279; 22 T. L. R. 625. 
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for damages for breach of an implied war- 
ranty by the defendant that the articles 
hired from him by the plaintiff to be used 
for @ certain purpose were of sound quality 
and condition and fit and proper to be used 
for the purpose. While the articles were 
being employed for the purpose, injury 
was caused to some one in consequence 
directly of one of the articles not being 
reasonably fit for the purpose. The in- 
jured person then sued the plaintiff for 
damages. The plaintiff's defence to the 
action was unsuccessful, and his appeal 
was also dismissed with costs. The plaint- 
iff was given judgment only for the amount 
of the judgment against him and of the 
costs that he had to pay in the original 
action. I do not think that this case can be 
taken:as a guide in the one before me 
where the chances of litigation arising be- 
tween the assignee and the original mort- 
gagorsin the case of breach of the warranty 
were imminent. The same may be said 
of the second of the above cases cited for 
the triple purpose of showing that notice 
should have been given to the defendant- 
. appellants of the plaintiff respondent's in- 
tention to prefer appeals after his failure 
in the original trial, that costs of the ap- 
peals should not be given to the plaintiff- 
respondent and that the costs of the suit 
to which the plaintiff-respondent might, 
almost, be entitled should be calculated as 
between party and party. For the same 
reasons as above [consider that this case 
toois inapplicable. As should be expected 


the plaintiff in Civil Regular No. 3 of 1923. 


called at least 2out of his 3 assignors, 
namely, the Ist and 2nd appellants as his 
witnesses to show that nothing had been 
paid towards the amount of the mortgage- 
deed, They stuck to their guns but their 
‘version was not accepted andthe plea of 
payment was upheld. Thetplaintiff-respond- 
ent's appeal from the decision against him 
in that case cannot be said to be unrea- 
sonable or was such as the defendant-ap- 
pellants weuld have had no reason to ex- 
pect. Nor can the second appeal to this 
Court be said to have been instituted rashly. 
[B] ‘With reference to the contention that 
costs of the litigation should be merely 
those taxed as between party and party, the 
ease of Venkatarangayya Appa Rao v. 
Varaprasada Rao Naidu (4), which 


(4) 60 Íud. Oas. 164; 43 M. 898; 39 M, L. J. 316; 28 M. 
T. T. 183; 13 L. W. 297. 2? 
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is much nearer to though not as strong as 
the case before me affords sufficient answer, 
[B] The last of the three above-mentioned 
English cases turn upon the interpretation of 
the provisions of s. 5 of the Director's Lia- 
bility Act, 1890, and does not afford proper 
criterion. 

The damages claimed by the plaintiff- 
respondent in the present case cannot, in 
my opinion, be said to be either too remote 
or to have been passed upon expenses un- 
necessarily or rashly incurred. 

These together with the reasons given 
by the learned District Judge are sufficient 
to convince me that the plaintiff-respond- 
ent was entitled to damages awarded to 
him by the lower Appellate Court, 

I see no reason for interference with the 
judgment and decree of the lower Appel- 
late Court and I dismiss this appeal with 
costs. - 


aA. N. A. Appeal dismissed, 


LAHORE HIGH COURT, 
MiISCELLANE9US Fisst APPRAL No. 1770 
. oF 1926. 

February 22, 1927. 
Present:—Mr. Justice Jai Lal. 
MUHAMMAD SHARIF AND ANOTHER 
—DerenDants—J CDUNENT DEBTORS 
— APPELLANTS 
VETSUS 
DIN MUHAMMAD —PLAINTIPF—DECRER— 
HoLDE e—RESPON VENT. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 
19—Appeal by several persons —Right of all appellants 
to be served with notice of hearing individually— 


Restoration of appeal dismissed in default —Sufficient 
cause. 


Where an appeal is filed by several persons and the 
memorandum. of appeal is signed by all of them, every 
one of them is entitled to have notice of the hearing 
of the appeal individually. [p 203, col. 1; A] 

Absence of knowledge of the date fixed for the 
hearing of the appeal is a sufficient cause for failure to 
appear when the appealis called on for hearing within 
the meaning of O. ALI, r. 19, Civil Procedure Code, 
[p. 201. col. 2; B] 

Miscellanenus firat appeal from an order 
of the Additional District Judge, Lahore, 
dated the 16th March, 1426. 

Syed Mohsin Shah, for the Appellants, 

Mirza Asghar Begand Mr. Tirath Ram, for 
the Respondent. 

JUDGMENT.—Three defendants, Mu- 
hammad Husain, Muhammad Sharif and 
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Muhammad Amin who are brothers filed 
an appeal in the Court of the District 
Judge of Lahore, against the deeree of the 
Sub-Judge, Lahore. The memo of appeal 
purports to be signed by all three appel- 
lants, The, appeal was fixed for hearing 
on the llth January, 1926, for which date 
summonses were sent to the respondent 
and a notice to the appellants. It appears, 
however, that the notice was served on Mu- 
hammad Hussain appellant but not on 
Mohammad Sharif and Muhammad Amin. 
Muhammad Hussain, however, when ac- 
cepting service of the notice undertook to 
inform -Muhammad Sharif. On the llth 
January the date of the hearing of the 
appeal, none of the appellants appeared. 
-The appeal, therefore, was dismissed in 
default. 

An application to set side the dismissal 
for default made by Muhammad Sharif 
and Muhammad Amin has been dismissed 
by the learned Additional District Judge 
on the ground that service of the notice 
qn Muhammad Hussain was sufficient 
notice of the*date fixed for the hearing of 
the appeal to the other appellants also. 
The learned Judge was of opinion that 
the appeal was filed by Muhammad Hussain 
on behalf of the others. I have examined 
the memo. of appeal and find that this 
view of the learned Judge is erroneous. [A] 
The appeal was by the three brothers and 
the memo. purports to be signed by all 
of them. They were, therefore, entitled to 
have notice of the hearing of the appeal 
individually. [A] It appears to me that the 
learned Additional Judge was misled by 
the fact: that process-fee for summoning 
the respondent -was filed by Muhammad 
Hussain alone. This, however, does not 
make him the agent of the other appel- 
lants for the purpose of accepting notice 
of the hearing of appeal. The learned 
Counsel for the respondent contends that 
there is no provision in the Civil Procedure 
Code requiring that notice of the hearing 
of appeal should be given to the appellant. 
The present case, however, falls under 
"O. XLI, r.19 of the Civil Procedure Code 
which provides that where an appeal is 
dismissed* under O. XLI, r. 17 in the ab- 
sence of the appellant, the latter may apply 
for the re-admission of the appeal and 
where it.is prayed that he was prevented 
by any sufficient cause from appearing 
when the appeal was called on for hearing 
the Court shall re-admit the appeal on such 
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terms as to costs or otherwise as it thinks 
fit. [B] In my opinion the appellants in this 
case have proved that they had no know- 
ledge of the date fixed for the hearing of 
the appeal and that, in my opinion, was a 
sufficient cause for their failure to appear 
when the appeal was called on for hearing. 
8 


It may be mentioned that the application 
for setting aside the dismissal in default 
was by Muhammad Sharif and Muham- 
mad Amin alone: Muhammad Hussain 
was no party to that application and the 
present appeal also is by Muhammad 
Sharif and Muhammad Amin. 

Laccept the appeal, set aside the order 
of the learned District Judge and direct 
him to. readmit the appeal so far as the 
appellants before me are concerned: The 
effect of the dismissal of the appeal so far 
as Muhammad Hussain is concerned will 
he decided by thé learned District Judge. 
Under the peculiar circumstances of this 
case I make no order’as to costs. 

R. L. Appeal accepted. 


pa 


RANGOON HIGH COURT. 
Civit MiSOELLANEOUS APPLICATION No. 120 
oF 1926. 

January 4, 1927. 
Present:—Mr. Justice Brown. 

MA TOK AND oTHERS—APPELLANTS 

versus ; 

MAUNG CHEIK LON AND ANOTARR 

— RESPONDENTS 

Vendor and purchaser—Agreement not to insist on 
sale if money is re-paid, whether agreement to re-sell— 
Transaction, whether mortgage by conditional sale. 

An oral agreement by a purchaser that he will not 
act on his sale-deed and get it registered for a 
certain period, and that if within that period 
the money is repaid he will not insist on his pur- 
chase is not really an agreement to re-sell and does not 
make the transaction a mortgage by conditional sale. 
[p. 205, col. 2; A] 

Review of the judgment of Mr. Justice 
Dukworth in Special Civil Second Appeal 
No 474 of 1926. 

Mr. Kya Gaing, for the Appellants. 

JUDGMENT.—One Mg. Cheik*Lon 
brought a suit against Mahommed Ebrahim 
and Ko Lun Bye, now deceased, for pos- 
session of a certain piece of land and a 
declaration that it belonged tohim. The 
land originally belonged to Mahommed 
Ebrahim. Ko Lun Bye obtained a‘morey- 
decree against Mahommed Ebrahim and 
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wished to execute it against this land. He 
is, therefore, added asa defendant in the 
case, i 

Mahommed Ebrahim executed a sale-deed 
of the land for Rs. 10u'to Cheik Lon in 
the year 1923, that is some two years be- 
fore the suit was filed. The trial Court 
held that, although the document, on the 
face of it, was a sale-deed, the transaction 
was nevertheless in reality not a sale buta, 
morigage. The District Court in appeal 
disagreed with this view and held that the 
transaction was a sale and gave the plaintiff 
a decree as prayed for. Lun Bye then 
appealed to this Court, and his appeal 
was dismissed under the provisions of O. 
XLI, r. 11, by Mr. Justice Duckworth in the 
following order:—_ i 

“The case in appeal is a weak one and I 
do not think there are adequate grounds 
for admitting the appeal. It is dismissed 
under: 0. XLI r. 11, Civil Procedure 
Code.” 

Lun Bye bas now died, and his legal re- 
presentatives have filed an application in 
review. . g 

It is argued before me, that, in view of 
the admission of the plaintiff himself the 
transaction must be treated as one of mort- 
gage by conditional sale, and I have been 
referred to various authorities on the point, 

In the case of Madhavrao Keshavrao v. 
Sahebrao Ganpatrao (1), where, on the 
. same day the parties executed a deed of 
sale anda deed whereby they agreed that 
the land should be re- sold on payment of 
Rs. 300, within five years, it was held that 
the effect was to create a mortgage by 
conditional sale. 

A similar view was taken in the case of 
Kasturchand Lakhmaji v. Jakhia Padia 
Patil (2) and in the case of Maung Pe Gyi v, 
Hakim Ally (3), where it was held that an 
agreement of this kind amounted to a mort- 
gage by conditional sale. 

Lhe plaintiff in this case stated in giving 
evidence that, when the document was first 
executed, he” verbally agreed to reconvey 
the land if the amount were Te-paid within 
two months; and itis urged that, in view 
of this admission and in the face of the 
rulings. quoted, itshould have been held 
that the transaction was a transactign of 
mortgage. by conditional sale. It seems 


(1) 26 Ind. Cas. 751; 39 B. 119: 16 Bom. L. R. 769. 

(2) öl Ind. Cas. 388; 40 B. 74; 17 Bom. L, R. 922, 

(3) 80 Ind. Oas. 739; 2 R, 113; 3 Bur, L, J. 4; AL. 
R.1924 Rang. 235, 
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to me, however, that the present case 18 
very different from the cases quoted, ID 
those cases there was a definite agreement 
drawn up at the time as to re-sale. In this 
case there is only cne written contract, and 
that is, on the face of it, a saie-deed. [A] All 
that the plaintiff admits is that he did net 
insist on registration at once, because he 
orally agreed that he would allow a re-sale 
within two months, but that doesnot seem 
to me to amount to an admission that the 
contract was one of mortgage by conditio- 
nal sale. It merely means that the plaintiff 
agreed not to act on his sale-deed and get 
it registered for a period of two months, 
and that if, within that period the money 
was re-paid, he would not insist on his pur- 
chase. There isno real agreement to re- 
sell at all in this case. [A] 

I do not know what points were urged 
before Mr. Justice Duckworth, but pre- 
sumably he took the view that the transac- 
tion in this case could not be held to have 
been a mortgage by conditional sale, and 
Iam not satisfied that there js a suficient 
reason for re considering that decision in 
review. Itis not shown tome that there 
is an error here apparent on the face of the 
record, or any error analogous thereto. 1 
am not satisfied that a good case has been l 
made out for review. 


AN. A, ` Application rejected, 


LAHORE HIGH COURT, 
MISCEBLLANEOUS First CIVIL APPEAL 
No. 2403 oF 1926. 
February 22, 1927. i 
Present :—Mr. Justice Jai Lal. 

Kiem BHAE GOPAL SINGH WADESIRA: 
AND Sons—Derenpaxts—APPELLANTS 
VETSUS 
Messes. PERA MAL ano Sons TAROUGH ; 
SHIV LAL—Pvatxrirrs—RasponDEnrs, 
Civil Procedure Code (Act V of 1998), 0. LIT =~ 
Power-of-attorney stating engagement for a particular 
Court—Transfer of case—Service of notice.on Counsel 

at former station after transfer, whether sutich nt. 
The provision in the power-of-attorney of a Counsel 
that he has been engaged only to represent his 
client at a particular station is made merely to safe- 
guard his liability to be called upon by the clint to 
appear for him on the fees paid to him at any «ther 
station. For the purpose of accepting notice on 
behalf of the appellant he continucs to be the recog- 
nised agent of his client within the meaning of Q, 
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Til, Civil Procedure Code, even after the case is 
transferred to a Court at some outside station. [p. 
206, col. 2;p. 207, col. 1; A] 

Miscellaneous first appeal from an order 
of the Additional District Judge, Gujran- 
wala, at Sialkot, dated the llth August, 

25. 
wa Mukand Lal Puri, for the Appellant. 
Mr. Jai Gopal Sethi, for the Rospondents. 


JUDGMENT.—A suit for recovery of 
Rs. 3,389-14 was instituted by the firm of 
Pera Mal and Sons against the Firm Bhai 
Gopal Singh Wadehra and Sons in the 
Court of the Senior Sub-Judge of Gujran- 
wala and was partially decreed. The defend- 
ant filed an appeal in the Court of the 
District Judge of Gujranwala from the 
decree awarded against him. It was fixed 
for hearing on the l4th July, 1926, but was 
transferred to the District Judge of Sialkot 
who is also the Additional District Judge 
for Gujranwala. The District Judge of 
Sialkot fixed the. 13th May, 1926, for the 
hearing of the appeal and sent two notices 
giving intimation of the date fixed for the 
hearing of the appeal to the appellant. 
One notice was addressed to L, Bhim 


Sain, Vakil of Gujranwala, who had origin- - 


ally filed the appeal on behalf of the ap- 
pellant and the other notice was addressed 
to the appellant personally at Gujranwala. 
It appears that the appellant was not found 
at Gujranwala and both the notices were 
tendered to L. Bhim Sain who wrote on 
the back of both that they should be served 
on the appellant personally at the address 
mentioned by him. When these notices 
were received by the District Judge a note 
wae made at the back of the notice which 
was sent to L. Bhim Sain that it had 
been served but on the other notice, that 
is the one which was addressed to the ap- 
pellant personally an order was made that 
it should be served on the appellant per- 
sonally on the address supplied by the 
Vakil. Apparently at the date of the hear- 
ing of the appeal this notice had not been 
received by the District Judge but the 
learned Judge held that the service of 
notice on L. Bhim Sain was sufficient 
notice to’ the appellant and in the absence 
of any appearance on his behalf he dis- 
missed the appeal in default.. In the mean- 
time cross-objections had been filed on 
behalf of the appellant-respondent claim- 
ing a decree for the balance of his claim 
which bad been dismissed by the Senior 
Sub-Judge, The cross-objections were filed 
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on the 6th May, 1926, and it appears that a 
copy was sent to L. Bhim Sain by the 
Counsel for the respondent by registered 
post from Amritsar. When the cross-objec- 
tions were filed in Court an order was 
recorded by the District Judge that a copy 
thereof be served on the applicant. No 
notice ‘was, however, served upon the ap- 
pellant. When the appeal and the cross- 
objections came up for hearing before the 
District Judge he held that service of the 
cross-objections of L. Bhim Sain by re- 
gistered post in the manner already des- 
cribed was sufficient compliance with the . 
provisions of the law, and proceeded to 
hear them ex parte against the appellant 
and finally increased the amount decreed. 
against him. An application wag then 
presented by the appellant praying that 
the ex parte order against him be set aside, 
that the appeal be re-admitted and that the 
same and the cross-objections be heard on 
the merits in his presence. The ground - 
of this application was that the appellant 
had no notice of the date fixed for the hear- 
ing of the appeal and that a copy of the 
cross-objections was not served upon him 
as required by law, and that in any case 
he could not appearin Court owing to ill- 
ness, This application has been dismissed 
by the learned District Judge. ` 
The present appeal is against the order 
of the District Judge refusing to re-admit 
the appeal and to hear the same with the ` 
cross-objection on the merits. It is con- 
tended on behalfof the appellant that L. 
Bhim Sain was engaged to represent the 
appellant only in the Court of the District 
Judge, Gujranwala, and that the appeal 
having been transferred to the District 
Judge of Sialkot the authority of L. 
Bhim Sain to represent the appellant came 
to an end and that, therefore, the service 
of the notice on him was not sufficient 
notice of the hearing of the appeal to the 
appellant. An examination of the power-of- 
attorney filed by L. Bhim Sais, no doubt, 
shows that he was eagaged only for the 
hearing of the appeal at Gujranwala, but 
that his authority to represent the appellant 
came to an end as soon as the appeal was 
transferred to Sialkot. [A] The provision in 
the power-of-attorney that L. Bhim Sain 
had been engaged only. to represent the 
appellant in Gujranwala was made merely 
to safeguard against his liability to be 
called apon by the appellant to appear 
for him on the fees paid to him at any 
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station outside Gujranwala. For the pur- 
pose of accepting notice on behalf of the 
appellant the learned Vakil still continued 
to be the recognised agent of the appellant 
within the meaning of O. IIT of the Code 
‘of Civil Procedure even after the transfer 
of the appeal to Sialkot. [A] He was not, 
therefore, justified in refusing to. accept 
notice of the hearing of the appeal 
on behalf of his client. The service of 
notice on a recognised agent is as effectual 
as on the principal. I must, therefore, hold 
that notice of the hearing of the appeal 
was served on the appellant in this case. 

As regards the second contention of the 

learned Counsel that his client was pre- 
vented by illnessfrom appearing in Court it 
has to be noted that according to his own 
allegation the appellant stated from Jharia, 
which is a station in Bengal, on the 13th 
May which was the date fixed for the hear- 
ing of the appeal in Sialkot and it was in 
the way that he alleges to have fallen ill. 
No cause whatever has been shown why 
. the appellant could not and did not start 
from Jharia in time to be able to appear 
in the Court of the District Judge at Sial- 
kot on the 13th of May. -The subsequent 
illness in the way, therefore, is no excuse 
for the appellant’s absence from the Court 
on the 13th May. The appellant’s case is 
that he had no knowledge of the date fixed 
for the hearing of the appeal. The ques- 
tion of his having been prevented on ac- 
count of illness from appearing in Court 
does not, therefore, arise. Moreover, there 
is no evidence in support of the allegations 
of the appellant. His application in the 
lower Court was not supported by any affi- 
davit. 

I hold, ‘therefore, that the appellant has 
failed to establish that he was prevented 
by sufficient cause from appearing in Court 
on the 13th May, and, therefore, that the 
learned District Judge was justified in de- 
clining to re-admit the appeal. 

With regard to the cross-objections how- 
ever, I hol4 that the appellant did not 
receive notice thereof under O. XLI, r. 22 
cl, (3) which provides that “unless the re- 
spondent files with the objection a written 
acknowledgment from the party who may 
be affected by such objection or his Pleader 
of having received a copy thereof, the Ap- 
pellate Court shall cause a copy to be 
served, as soon as may be after the filing 
of the objection, on such party or his Pleader 
at the expense of the respondent,” It is 
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clear that no such written acknowledgment 
was filed by the respondent with his cross- 
objections and consequently the learned 
District Judge passed an order that a copy 
of the objections be served on the appel- 
lant but no such copy was actually served. 
Under the circumstances the learned Dis- 
trict Judge was not entitled to proceed 
with the hearing of the cross-objections 
ex parte in the absence of the appellant, 
The result is that this appeal is accepted 
in so far as the order of the Distriet Judge 
refusing te re-admit the cross-objections and 
to hear them in the presence of the appel- 
lant is concerned and is dismissed so far 
as his order refusing to re-admit the appeal 
of the appellant is concerned. The case 
should go back to the learned District 
Judge with directions to re-admit the cross- 
objections and to hear them in the presence 
of the parties. The parties will bear their 
own ccsts in this Court. 
R. L Appeal partly accepted; 

Case remanded, , 





PATNA HIGH COURT. 
Crvit Revision No. 583 or 1926, 
February 23, 1927. 

Present: —Mr. Justice Kulwant Sahay, 
Syed ALI MOHAMMAD—Partirtionrz 


versus 
Tue COLLECTOR or BHAGALPUR— 


OPPOSITE Party, 

Mussalman Wakf Act(XLII of 1928)—Dispute as to 
whether property is wakf or not—Court, jurisdiction 
of, to decide question of title—Procedure. 

The Mussalman Wakf Act of 1923 purports only to 
make provision for the better management of wakt 
properties and for ensuring the keeping and publica- 
tion of proper accounts in respect of such properties. 
16 does not empower Courts to determine whether any 
property which is denied to be a wakf property isa 
ie property within the meaning of the Act. [p. 209, 
col. 1; 


Tf a mutwalli in charge of wakf properties denies the 
properties to be wakf properties, ample provision is 
made in other enactments for the preservation of the 
ne and for removal ofthe mutwallis. [p. 209, col, 
m Civil revision from an order of the Dis- 
trict Judge, Bhagalpur, dated the 29th 
September, 1926. : 

Mr. Hasan Jan, for the Petitioner. 

Mr. A. B. Mukerjee, Government Pleader, 
for the Opposite Party, 


JUDGMENT .—This is an application 
by one Syed Ali Mohammad inviting this 
Court to revise an order made by the Dis« 
trict Judge of Bhagalpur, purporting to be 
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an order: under the Mussalman Wakf Act 
(XLII of 1923). The facts as set out in the 
application and as appearing from the 
documents on the record are shortly these: 

The Local Government senito the Col- 
lector of Bhagalpur copies of rules 
framed by it under s. 1l of the Act for 
distribution to the mutwalis in his district. 
The Collector caused a list of the wakf 
properties in his ‘district to be filed on 
receipt of reports from different olficers, 
and copies ofthe rules framed by the 
Government were supplied to the persons 
reported to be in charge of wakf proper- 
ties. One ofthose persons was the present 
petitioner. He returned therules with a 
letter stating that the rules did not apply 
to him as he was not in charge of any wakf 
property as defined jn subs. (e) of 
3.2 of Act XLII of 1923. Thereupon on 
the 9th June, 1926, the Collector wrote to 
the District Judge informing him of the 
fact of the rules having been supplied to 
the petitioner and of his having denied the 
fact of his being in control of any property 
governed by the Act of 1923. The Collec- 
tor in his letter stated that as according to 
the’ Mussalman Wakf Act and the rules 
promulgated thereunder the supervisions 
of wakf estates was vested in the District 
Judge, he submitted the list and the replies 
recsived to the District Judge for such 
action as he might consider necessary. On 
receipt of this letter from the Collector the 
District Judge made an orderon the Sth 
July, 1926, directing the issue of notice to 
the petitioner to theeffect that his objec- 
tion had been filed before him by the 
Collector for disposal and intimating to 
him that his objection willbe heard in 
Court on the 13th of July, 1926. The notice 
was duly served, and on the i3th July, 1925, 
the District Judge ordered notice to begiven 
to the Government Pleader. fixing the 24th 
of July for hearing. On the 24th of July 
the Government Pleader appeared in sup- 
port of the order requiring the petitioner 
to comply with the provisions of Act XLII 
of 1923. The petitioner filed a copy of an 
entry in Register D which showed that he 
had been recorded asa proprietor in respect 
of 2annas 19'gandas odd share in village 
Kazi Koera Touzi No. 765, in the District 
ot Bhagalpur, and that he: did not hold 
any share in the village asa mutwalli. The 
District Judge then decided to hear evi- 
dence on both sides in order to decide 
whether or nos there was a wakf within 
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the meaning of s. ? (e) of the Act. Witnes- 
ses were then examined on behalfof the 
petitioner and on behalfof the Secretary of 
State for India in Council, and documents 
were produced and marked as exhibits on 
both sides. Arguments were heard, and 
the learned District Judge by his decision 
dated the 2¥th of September, 1926, held 
that Zannas 2-gandas odd share in the 
village was wakf property and that the 
petitioner was the mutwallt thereof, and. 
he directed the petitioner to five the neces- 
sary particulars under s.3 of the Act within 
two months. ; 

Itis this order of the District Judge 
which is now sought to be revised; and it 
is contended on behalf of the petitioner that 
the action taken by the learned District 
Judge was without jurisdiction, and that. 
Mussalman Wakf Act (XLII of 1923) under 
which the District Judge purported to Act 
and to make tne order gave him no jurisdic- 
tion to do so. 

In my opinion the objection is sound and 
ought to prevail. Act XLII of 1923 pur- 
ports to ‘make provision for the better- 
management of wakf properties and for 
ensuring the keeping and publication of 
proper account in respect of such properties, 
Section 2 of the Act among other terms 
defines ‘Court’, “mutwalli” and “wakf” as 
usedin the Act. Section 4 directs that within 
six months from the commencement of the 
Act, every mutwalli shall furnish to the Court, 
which in the present case and according to 
the definition given ins. 2 would mean the 
Court. of the District Judge within the 


local limits of whose jurisdiction the pro~ 


perty of the wakf of which he is the 
mutwalli is situated, a statement contain- 
ing certain particulars prescribed in the 
section. When the statement prescribed 
by s. 3 is furnished, the Court is directed 
by s8. 4 to cause notice of the furnishing of 
the statement to be affixed in some con- 
spicuous place in the Oourt-house and to 
be published in such other manner as may 
be prescribed, and thereafter*any person 
may apply tothe Court by a petition in 
writing accompanied by the prescribed fee, 
for the issue of an order requiring the 
mutwallt to furnish further particulars or 
documents; and on such application being ~ 
madè, the Uourt may, after making such 
inguiry as it thinks tit, cause to be served 
onthe mutwalli an order requiring him to 
furnish such particulars or documents as 
the Cort might consider necessary in order 
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‘that full information may be obtained re- 
garding the origin, nature or objects of the 
wakf or the condition or masagement of 
‘the wakf proparty. Sections 5. ani Got 
the Act then prescribe for the filing of 
statement of aczounts and for the audit of 
the accounts. Sections 7, 8 and 9 of the Act 
make general. provisions ralating to the 
payment of costs of audit etc., from wakf 
funds, for verification of statements fur- 
nished under s.3or 4, and for inspection 
‘and obtaining copies of the statements fur- 
nished under s3. 3 or 4, or of the accounts 
furnished or of the audits made under ss. 5 
and 6, Section 10-provides for penalties for 
failure to furnish the particularaor docu- 
ments under ss. 3 and 4, or of the accounts 
unders. 5. Ssction 11 gives power to the local 
Governments to make rules to carry into 
‘effect the purposes of the Act; ands. 12 
saves the effect of any other enactment for 
the time being in force in British India 
providing for the control cr supervision of 
religious or charitable endowments. And 
the last section, viz., 8. 13 gives power to the 
Logal Government to’ exempt from the 
operation of the Act any. wakf created or 
administered forthe benefit of any speci- 
fied rection of the Mussalman community. 
[A] It will thus appear that there is no 
. provision in the Act authorizing the Court 
as defined in the Act to determine as to whe- 
ther any property which is denied to be a 
wakf property is a wakf property within the 


meaning of the Act.[Aj No provision is made. 


in’ the Act authorizing the Court to sum- 
mon witnesses or to take evidence. No pro- 
cedure is prescribed for determining the 
question ås to whether any property is 4 
wakf property, and no provision is made 
or appeal or revision. The Act was ex- 
pressly intended for ensuring the keeping 
and publication of proper accounts in res- 
pect of wakf properties, and the Court was 
given no jurisdiction to decide whether a 
particular property was wakf property. 
Section 12 of the Act expressly saves the 
provisions of other. enactments in force in 
British India providing for the control or 
supervision of religious or charitable endow- 
ments. Act XIV of1920 is an Act intend- 


ed to provide more effectual control over ` 


the administration of charitable and religi- 
ous trusts; and in this Agt provision is made 
‘by s. 3 empowering any person having an 
interest in any express or constructive 
trust, created or-existing fora publie pur- 
“pose of a charitable or religious ature, tọ. 
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apply by petition.to the Court to obtain en 
order directing the trustee to furnish ‘tle 
petitioner throughthe Court with particulars 
as tothe nature and objects of the trust 
and other particulars specified in the section; 
and s. 5 prescribes the procedure to be fol- 
lowed on such a petition being filed before 
the Court. Sub-section 3 of s. 5 of this Act 
prescribes that if any person appears at the 
hearing of the petition and either denies the 
existence of the trust or deniesthat itisa 
trust to which this Act applies, and under- 
takes to institute within three months a suit 
for a declaration to that effect and for any 
other appropriate relief, the Court shall 
ordera stay of the proceedings and, if 
such suitis so instituted, shall continue 
the stay until the suit is finally decided. 
if no such 
undertaking is given, and if after the 
expiry of the three months no such suit 


“has been instituted, the Court shall itself 


decide the question. No such provision 
is contained in Act XLII of 1923; and I 
am of opinion that the Legislature never 
intended to authorise the Court to decide 


. the question of title under the provisions of 


Act XLII of -1928. This Act tomy mind 
applies to admitted wakfs and not to pro- 
perties which are denied to be wakf proe 


-perties. [B] If a matwalli in charge of wakf 


properties denies the properties to be wakf 
‘properties, ample provision is-made in 


other enactments for the preservation of 


the wakfs and for removal of mutwallis who 
deny the properties to be wakf. [B]. 

In my opinion the action taken by the, 
learned District Judge was without juris- 
diction, and his decision that the property 
in dispute in the present case was wakf 
-property was not a decision which he was 
authorised to come to under Act XLII of 
1923. The order of the District Judge 
‘must, therefore, be set aside: The learned 
Government Pleader appears and says that 
he has no instructions to oppose the ap% 


-plication. There wil! be no order for costs, 


AN A. Application allowed, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
o No. 127 or 1925. 

October 11, 1926.. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Kemp. 
LAKHMI CHAND KHETSEY PUNJA 
—DEFENDANT—ÅPPELLANT 
versus 
RATANBAL AND OTHERS— PLAINTIFES— 


: RESPONDENTS, 

Torts—Duty of owner of premises towards licensee-— 
Hidden danger—Death of licensee—Owner's liability 
—Measure of damages—Landlord and tenant—Land- 
lord or owner of servient tenement, whether bound to 
keep premises in repair—Lease, easement and license 
distinguished—Licensor's duties—Fatal Accidents Act 
(XIII of 1855)—Transfer of Property Act (IV of 1882), 
8. 108—Easements Act (V of 1882), ss. 57,58, 60. 

In the absence of a special contract or customa 
landlord is not under an obligation to effect repairs to 
promises which have been leased by him. [p. 213, col. 


1; A] 

Cavalier v. Pope (7), Robbins v. Jones (8), Lane v. 

Cox (9), followed. 
, So too, in the case of an ordinary easement there is 
in general no obligation on the part of the owner of 
the servient tenement to do anything in the nature 
a pain apart from express contract. [p. 213, 
col. 2; 

‘To,these general rules, there is, however, a well- 
recognised exception that the landlord must not lay 
what is described as a trap for persons coming into 
nea by his invitation or license. [p. 214, col. 


’ er) 

Fairman v, Perpetual Investment Building Society 
(1), Indermaur v. Dames (12), followed. 

It is the duty of a licensor to disclose to the licensee 
any defect in the property likely to be dangerous to 
the licensee of which the licensor is aware and the 
licensee is not; he is also under afurther duty not to 
do anything likely to render the property dangerous 
to-the licensee. [p. 215, col. 1; D.) 
© Phe true measure of damages to be awarded in a 
claim-,underthe Fatal Accidents Act is what ,but for 
the accident which terminated the existence of the 
deceased, would have been his reasonable prospects 
of life, work and remuneration, and also how far these, 
if realised, would have conduced to the benefit of the 
individual claiming compensation. [p. 216, col. 2; p. 
220, col. 1; E] A i 

A Court, in awarding compensation under the Fatal 
Accidents Act may inits discretion award interest on 
ate cai of compensation. [p. 216, col. 2; p. 220, 
col. 1; Fy 

The defendant, the owner of a building consisting 
of several fioors had let it out to various tenants. In 
each floor there was a privy for the use of the tenants 
of that floor. The occupant of one of the rooms while he 
‘was in the privy of his floor was killed by the collapse 
ofa portion of the building. There wasevidence to 
show that the landlord was aware that the building 
was in need of speedy and urgent repairs. In a suit by 
the widow, children and mother of the deceased for 
compensation under the Fatal Accidents Act: 

Held, (1) that the deceased was at leastin the posi» 
tion ofa licensee so far as the privy attached tohis floor 
‘was concerned; . [p. 212, col. 1; p. 219, col. 1; G] 

(2) that, the landlord owed a duty to the deceased 


pot to lay a trap for him in respect of the privies and’ 
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that having failed to do so he was liable to make 


compensation to the plaintiffs under the Fatal 
Accidents Act. [p. 214, col. 2; H] 


Appeal against the judgment of Mr. 
Justice Percival. 

Mr. Kanga, Advocate-General, (with him 
Mr. Billimoria), for the Appellant. 

Messrs. Purshottam and Lalji, for the 
Respondents, 

JUDGMENT. 

Marten, C. J.—This case raises im- 
portant and interesting questions of law as 
to the liability of a landlord to one of his 
tenants for the collapse on March 23, 
1923, of part of a large building let out 
mainly inrooms. The suit is brought by 
the widow and three minor daughters and 
mother of one Umersey Punja under the 
Indian Fatal Accidents Act, 1855 (which 
corresponds to Lord Campbell’s Act in 
England), against the defendant as owner of 
Anand Building, Broach Street, Bombay, 
for damages for the latter's negligence in 
that he“allowed thesame building to remain 
in ruinous and dangerous condition until 
by reason of want of repairs it fell and 
caused the death of the said Umereey 
Panja and twelve other persons. The 
defence is a denial of the alleged negli- 
gence, or that the defendant owed any 
duty to Umersey to keep the suit premises 
in repair. The trial Judge gave judgment ` 
for the plaintiffs and awarded them 
Rs. 6,500 damages. The defendant appeals. 

The first question to determine is: What 


“was the exact legal relationship between 


the defendant and Umersey with respect 
to this building? Unfortunately, as so, 
often happens in India, the groundwork 
of facts is open to dispute because of 
slipshod business methods. There is no 
written tenancy agreement. Consequently. 
apart from certain rent bille, we have to 
depend on oral evidence as to the origin. 
and nature of Umersey's occupation and 
user of the suit premises, It was originally 
denied by the defendant that Umersey 
was his tenant at all, and it was pointed 
out that the rent bills for the room No. 61 
which Umersey lived in were all made out 
in the name of Umersey’s brother-in-law 
The evidence, however, 
showed that Bhimji left the building many 
years before 1923, and that Umersey had 
ever since been in occupation of Bhimji's 
room No. 51 and paid the rent therefor, 
Accordingly, the learned Judge held that 
the room No. 51 was occupied by Umersey . 
asa tengnt of the defendant, In tappeal 
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this finding is not challenged by the de- 
fendant. Heis content to argue the case 
onthe basis that Umersey was his tenant 
of this room. . 

That, however, doəs not conclude the 
question, for it was nòt this room which 
fell and injured Umerssy, but a different 
portion of the building cousistingof privies 
and wash-houses where Umersey happened 
to beat the time of the collapse. What 
right of user then did Umersey have over 
these privies? Here I should explain that 
the building in question consists of a 
ground and five upper floors. The ground 
floor contains a godown. Each of the five 
upper floors has thirteen rooms in it, and 
two privies and one wash room. Of these 
thirteen rooms seven are on one side of a. 
corridor and six on theother. The defend- 
ant says that these rooms are usually let 
out singly, but sometimes a tenant takes 
two rooms. Umersey’s room No. 51 was 
away from the privies, aud consequently 
he had to walk down this corridor to get 
to the privies on his floor. The evideuce 
shows thatthe privies on each floor were 
primarily, if not exclusively, for the use: 
of- the tenants on that fivor only. The 
building as it existed prior to the callapse 
ig shown in the plan Ex. 2 ‘which was 
passed by the Municipality in 1902 when 
this portion of the building was built. It 
shows that there was a staircase connecting 
the various floors with an exit on the 
ground floor. 

[His Lordship referred to the evidence 
in the case and proceeded:— i 

On that evidence I hold itto be clear 
that Umersey was not an ordinary tenant 
of the privies and wash room on the fourth 
floor, despite the use of the word “let” by 
Bhimji, and the defendant. They were 
not let to Umersey exclusively, nor did he 
have any exclusive or unlimited right of 
user. Nor was he in possession of them. 
-At most he had aright of user in common 
with all other persons having the like right, 
but limited both as. regards time and 
manner of user. In this respect it would: 
rasemble a right of-way which, strictly 
speaking, must be used reasonably for the 
primary purpose of passing and re-passing. 
He would have no right, for instance, to 
uss the privy as a lumber room. But I 
find it more difficult to say whether this 
right of usar was merely permissive and 
revocable at the will of the landlord, or 
whether it was in the nature of a license 
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or easement, coterminus with the dura- 
tion of the tenancy and irrevocable during 
that period, In my judgment the former 
is the true view. The rent bills which are 
the only written evidence make no mention 
of this right of userat all. The onus of 
showing that it was au irrevocable or other 
higher right would, I think, lie on the 
defendant who affirmed its existence under 
s. 103 of the Indian Evidence Act, for I 
do not think that as regards the privies 
the parties are shown to have acted as 
landlord and tenant of such privies within 
the meaning of s, 109. If the rent bills 
had referred to the privies as well as room 
No. 51, the case, I agree, would be differ- 
ent. But as it is, I think, the tenants on 
the fourth floor could not have legally 
objected to their being deprived of the user 
of the privies on the fourth floor and told 
to use others; nor, on the other hand, to 
the tenants on the other floors being given: 
the use of the privies on the fourth floor, 
In my judgment, then, the privies and 
wash houses were merelye conveniences 
provided: by the landlord for the use of 
his tenants, but kept under his sole control 
both as regards user and repairs, 

The legal rights of the tenants, therefore, 
over the privies were, in my opinion, even 
less than those over the staircase to the 
ground floor, for as regards the staircase 
they could presumably claim a right of 
way by necessity or by necessary implica-, 
tion. Thus in Fairman v. Perpetual In- 
vestment Building Seciety (1) Lord Atkinson 
said (page 85*):— | 

“When the owner of a flat lets it toa 
tenant for the purpose of its being resided 
in by the tenant and his family the landlord 
must, I think, be taken to have given per- 
mission for whatever is reasonably necessary 
for the reasonable use and enjoyment of 
the flat for that purpose.” 

So, too, in Butterley Co. v. New Hucknall 
Colliery Co. (2) the right to let down an 
upper seam was held to be implied under 
the terms of the coal mining lease then 
in dispute, because otherwise the coal in 
the lower seam could not have been work- 
ed in accordance with the custom of that 
district as contemplated by both parties 
to the lease. The evidence before us is, 


1) (1923) A. O. 74; 92 L. J.K. B, 80; 123 L. T. 386; 
aT P. 21 39 T. L. R. 54 L. T. 386; 


2) (1910) A. O. 38L 79 È. J. Ch, 411; 102 L, : 
26h L. E 415. RAA 
*Page of (1023) A, O.—[Hd.] ; 
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however, insufficient to establish that the 
-tenancy of this room No. 51 would be im- 


psacticable without the use of the privies . 


and wash-house on the fourth floor. Nor 
have any Municipal regulations been cited 
to us to show that aiter the building had 
once been erected it would be compulsory 
on the landlord to maintain these parti- 
cular privies, fcr the use of his tenants on 
that floor. 

[G]In the result, therefore, I would hold 
that though Umersey was the tenant of room 
No. 51, he enjoyed only a revocable license 
to use the privies and wash-house on his 
floor, and that he had no license to use 
any of the privies or wash-houses on the 
other floors. [G] Consequently, in my judg- 
ment, he was nota tenant of the privies, nor 
did he have an egsement over them. 

I recognise that the distinction between 
an easement and a license may be a fine 

. one, [See Gale on Easements, 10th Edition, 
page 2 and Lord Hastings v. North Eastern 
Ry. (3).| But in the present case I think 
Umersey's righis over the privies on the 
four th floor amounted to a license as defin- 
ed ins. 52 of the Indian Easements Act, 
"1882, And even if it should be held that 
the license was coupled with the transfer 
‘of-room No. 51 to Umersey and so’ was 
drrevocable during that tenancy under s. 60 
(a), yet the obligations of the defendant 
under se. 57 and 58 to which I will refer 
Jater would still apply. In Vishnu v. 

` Rango Ganesh, Purandare (4) the Vahivat 
of a privy together with a right of way 
there, was expressly granted in the mort- 
gage of another portion of certain property. 
‘This was held to be an easement binding 
on the assigns of the parties and not a 
mere license. But the grant there, wasa 
clear one, and did not depend on the dis- 
puted terms of an oral monthly tenancy as 
here. On the other hand, in Prosonna 
Coomar Singha v. Ram Coomar Ghose (5) 
a case which the industry of my brother 
Kemp has brought to my attention~a 
license to use 8 privy although acted on 
for many years and apparently in consider- 
ation of the plaintiff giving up all title 
tothe land was held to be a revocable 


(3) (1898) 2 Ch. 674; 67 L. J. Ch?590; 718 L. T. 812; 
47 W. R. 59 on appeal (1899) 1 Ch. 656; 68 L. J. Ch. 
$15; 80 L. T. 217; 15 T. L. R. 247; on appeal (1900) A. 
C. 260; 69 L. J. Ch. 516; 82 L. T.429;16 T. L. R. 325. 

4) 18 B. 382; 9 Ind. Dec. (N. n 763. : 
: & 16 O. 640; 8 Ind, Dec. (x. s.) 422, 
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‘license, Petheram, C. J., followed Wood v. 
-Leadbiiter (6) ahd said (page 641*):— 

“That case decided that the license to go 
upon another man's land, unless coupled 
with a grant, was revocable at the will of 
the grantor, subjéct to the right of the 
other to damages if the license were revoked 
contrary td the terms of any express or 
implied coy «ract.” 


This mgy be compared with s. 64 of the 
Indian Easements Act. 

The next question is, what. duty, if any, 
did the defendant owe to Umersey in 
respect of the privies and wash-house on 
the fourth floor? The parties here are all 
Hindus, and, therefore, in so far as this 
question involves matters of contract and 
dealing between party and.party, it has 
to be decided according to Hindu personal 
law orcustom under s. 112 of the Govern- 
ment of India Act, 1915, and cl..24 of the 
Supreme Court Charter of 1823 apart from 
express statutory provisions. In fact no 
Hindu personal law or custom on the point 
has been-brought to our attention. 1 take 
it, therefore, that we must “give judgment 
and sentence according to justice and right? 
under cl. 28 of-the Charter of 1823 subject 
to any express Statute. In this respect it 
will be borne’ in mind that the Indian 
Fatal Accidents Act, 1855, only enables 
the representatives of a deceased .to sue 
for damages in respect of a wrongful act, . 
neglect or default which the -deceased 
could have sued. for if it had: not caused 
his death. ` oe i : 


- We must, thereforé, see what suit, Umer- 
sey could have brought:in respect of the 
gross negligence :alleged in para. 5 of 
the plaint. There being nothing in Hindu 
Law to assist us on that point, we may 
turn to s. 108 of the Transfer of Property 
Act which defines the rights and liabilities 
of landlord and tenant in the absence’ of 
any contract or local usage tothe contrary. 
Sub-s, (c) in effect, provides for a cove- 
nant by the landlord for quiet enjoyment, 
Sub-s, (e) renders the lease voidable at the 
option of the lessee, if a material part 
of the property is destroyed by irresistible 
force unless occasioned by the wrongful 
act or default of the lessee. Sub-s. (f) 
enables the lessee to deduct from the rent 
the. cost of any repairs which the lessor 


(6) (1845) 13 M. & W. 838; 14 L.J. Ex. 161; 9 Jur, 
187; 153 E. R. 351; 67 R- R. 831. ` : 
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is bound't> make bùt: neglects to make 
after notice. Sub-s. (m) obliges the lessee 
to keep the property in as good a--condi- 
tion asit was when he was put in-posses- 
sion subject only to the changes caused 
by reasonable wear and tear or irresistible 
force. 


' It will thus be seen thatthe Act imposes - 


no obligation on the landlord to repair. 
On the contrary, a qualified obligation in 
that respect-lies on the tenant under sub-s. 
Am) for, in. my judgment, s. 103-was not 
ousted or modified by any “contract or 
local usage to the contrary” as regards any 
point material in the present case. .The 
oral. evidence is insufficient to establish 
any express bargain on the subject of re- 
pairs. The rent bills in force when Umersey 
originally became tenant contain no pro- 
visions about repairs. (See. Ex. A). It is 
true that when subsequently the defend- 
ant bought the property he introduced a 
new condition into his rent bills exempting 
him from liability to repair. (See: para. 4 
of Ex, B). But the evidence is insufficient 
to show that this new condition was ever 
brought to the attention of the tenants. 
He himself says:— 

“I don’t remember whether I informed 
the tenants before making the change. I 
think that I did not. Their attention was 
not drawn to the change.” 


[A] I would, accordingly, hold that while as 
between landlord and tenant no obligation 
to repair either the room No. 51 or the 
privies lay upon the landlord, yet the 
tenant would not be liable for damage 
caused by reasonable wear and tear or 
irresistible force to room No. 51, nor to 
the privies either even if contrary to my 
Opinion he could be regarded as a tenant 
of the privies, [A] As then the privies were 
destroyed here by irresistible force not 
due tothe wrongful act or default of the 
tenants, I think the legal position would 
be that Umersey, if a tenant, could deter- 
mine the tenancy under sub-s, (e) of s. 
‘108, but that neither party would be res- 
ponsible to the other for damages to the 
demised premises. 


In this respect the tenant would, I think, 
be in a more favourable position than ufider 
English Law. It is clear that, apart from 
express contract or modern statutory pro- 
visions such as those under the Housing 
of the Working Classes Acts, there *would 
‘be no ‘ebligation on an English landlord 
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to repair. -In Cavalier v. Pope (7), the 
head-note is as follows:— : 
- “The owner of a dilapidated house con- 
tracted with his tenant to repair it, but 
failed to do so. The tenant's wife, who 
lived in the house and was well aware of 
the danger, was injured by an_accident 
caused by the want of repair:—Held, that 
the wife, beinga stranger tothe contract, had 
no claim for damages against the owner.” 
_ At page 430* Lord Macnaghten said:— 

“The law laid down by the Court of 
Common Pleas in the passage quoted by 
the Master of the Rolls from the judgment 
of Erle, ©. J., in Robbins v. Jones (8) is 
beyond question: ‘A landlord who lets a 
house in a dangerous state is not liable to 
the tenant's customers or guests for acci- 
dents happening during the term, for, fraud 
apart, there is no law against lettinga 
tumble-down house; and the tenant's remedy 
-is upon his contract, if any.’ ” 

Lord Macnaghten then proceeds (pag 

0*): < 
SAT this case the husband was the ten- 
ant. The wife, who was not the tenant, 
cannot be in a better position to recover 
damages than a customer or guest. Her 
position is, perhaps, less favourable. She 
had the advantage or disadvantage of 
knowing more about the state of the house 
than any guest or customer could have 
known.” ; i 
TA similar observation applies as regards 
the tenant himself unless the landlord had 
contracted to repair [see Lane v. Cox (9).] 
Further, it would not necessarily follow 
under English Law that the collapse of the 
house would enable the tenant to determine 
the tenancy. He might still have to pay 
the rent.{[B] So, tco, in the case of an ordi- 
nary easement there is in general no obliga- 
tion on the part of the owner of the ser- 
vient tenement to do anything in the 
nature of repairs apart from express con- 
tract. [B] See Huggett v. Miers (10) where 
an owner of flats was held to be under 
no obligation to an employee of one of his 
tenants to keep the common staircase 
lighted and Thomas Field Evans v.T ‘Trustees 


(7) (1906) A. O. 428; 75 L. J. K.B. 609; 95 L. T. 65; 
. R. 648. 

a (863) 15 0. Ba(w. 5) 221; 33 L. J. C. P, 1; 10 Jur. 
ws.) 239: 12 W. R. 248; 143 E. R. 768; 137 R. R. 475, 

(9) (1897) 1 Q. B. 415; 66 L. J.Q. B. 193; 76 L. T. 
35; 45 W. R. 261. z 
IG (1908) 2 K.B.278; 77 L. J. K.B. 710; 99 L. T. 
26; 24 T. L. R. 582. 
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of the Port of Bombay AD, a case of a hole 
“dug in a path.] 

‘[C]But to these general rules English Law 
has engrafted a well-recognised exception, 
wiz, that the landlord must not lay what 
is described asa trap for persons coming 
into the property by his invitation or 
license [C] Fairmaniv. Perpetual Invest- 
ment Building Society (1) is a recent and im- 
portant case on that point. The building 
there was a block of flats. The trap com- 
plained of was a worn step in the common 
staircase. The -plaintiff was a relative of 
and lived with a tenant of one of the flats. 
It was held that the only duty owed by 
the defendants as owner of the flats to the 
plaintiff was not to expose her to a con- 
cealed danger or trap, The decision by 
a majority of three to two was that on the 
facts the action failed.: At page 86* Lord 
Atkinson dealt with the law as follows:— 

“The plaintiff, being only a licensee, was, 


therefore, bound to take the stairs as she. 


found them, put the landlord was on his 
side bound not to expose her, without 
warning, to a hidden peril, of the existence 
of which he knew, or ought to have known. 
He owed a duty to her not to lay a trap 
-for her. But even if the plaintiff was in 
“the position of an invitee of the defendants, 
her rights and duties in that character 
would be those described and measured by 
the well-known passage from Willes, J.’s 
judgment in Indermaur v. Dames (12)....... 

“The passage referred to has, I think, 
for the last fifty-six years been accepted 
as a full and accurate statement of the 
law. It runs as follows:—‘The class to 
which thé customer belongs includes per- 
sons who go not as mere volunteers, or 
licensees, ‘or guests, or servants, or persons 
whose employment is such that danger 
may be considered as bargained for, but 
who go upon business which concerns the 
occupier, and upon his invitation, express 
or implied. And, with respect to such a 
visitor at least, we consider it settled law, 
that he, using reasonablecare on his part 
for his own safety, is entitled to expect 
that the occupier shall on his part use 
reasonable care to prevent damage from 
unusual danger, which he knows or ought 
to know; and-that, where there is evidence 
of neglect, the question whether such 
reasonable care has been taken, by notice, 
lighting, guarding, or otherwise, and whe- 


(11) 11 B. 329; 6 Ind. Dec. (N. 8.) 215. 
__(12) (1868 1C.P. 274 at p. 288. =e 
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ther there was contributory negligence in 
the sufferer, must be determined ‘by a Jury 
as matter of fact... It was ably insisted 
for the defendant that he could only be 
bound to keep his place of business in 
the same condition as other places of busi- 
ness of the like kind, according to the best 
known mode of construction. And this’ 
argument seems conclusive to proye that 
there was no absolute duty to prevent 
danger, but only a duty to make the place 
as little dangerous as such a place could 
reasonably be, having regard to the con- 
trivances necessarily used in carrying on 
the business.’ 

And at page 98* Lord Carson said:— 

“The duty, in my opinion, of the land- 
lord, who retains control and possession 
of a common staircase, is a common law 
duty, and it cannot be put higher than 
this, that heis bound to maintain it in 
such a condition that those who are invited 
to use it will not be exposed to any dangers 
which cannot be avoided by the exercise of 
ordinary care.’ 

In the present case I would hold that the 
defendant retained control and possession of 
the latrines and wash-houses,.and invited 
Umersey to use those on the fourth floor. 
[H] Consequently, in my judgment, the 
defendant owed a duty to Umersey not to 
lay atrapfor him in respect of such user. 
This duty ie not, I think, hegatived by 
the fact that the relationship of landlord 
and tenant existed between them as regards 
room No. 51. [H] In Dunster v. Hollis (13) 
one of several tenants was injured by de- 
fective steps inacommon staircase used 
by the tenants but not forming part of the 
subject-matter of the demise to any of 
them. It was there held by Mr. Justice 
Lush that the landlord had laid a con- 
cealed trap, and was liable accordingly. 
(See page 2041) This decision was referred 
to by Lord Buckmasterin Fairman’s case 
(1) at page 82* without disapproval on that 
particular point. But Mr. Justice Lush 
also held that there was a contractual 
obligation on the part of the landlord -in 
reliance on Miller v. Hancock (14). In 
view, however, of the criticisms of the House 
of Lords on the latter case, it can no 
longtr be relied on in support of that 
wider proposition. So, too, the decision of 

(13) (1918) 2 K. B. 795, 

nit, (1893) 20, B. 177;:4 R.478; 69 L. T. 214; 41W. 

R. 578; 5? J. P. 
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Mr. Justice Scrutton in Hart v. Rogers (15) 

‘is open to a similar comment. In that 
case, the landlord was held contractually 
liable for defects.in a roof which led to 
damage by water to the flat of a tenant 
below. Aceordingly, I do not found my 
judgment on any contractual obligation 
on the part of the landlord, but on his 
lesser obligation not to lay a trap. The 
distinction between the various forms of 
legal obligations is well brought out in the 
above judgment of Mr. Justice Lush at 
pages 796-7.* 

I may also refer to ss. 57 and 58 of the 
Indian Easements Act, 1882, for, although 
they were not cited in argument, they 
support the arguments actually advanced 
by plaintiff's Counsel. JI have already held 
that Umersey’s right over the privies did 
not amount to an easement or an interest 
in the property, but was a license as defined 
by s. 52.[D] That being so, it would be 
the defendant's duty under s. 57 to disclose 
any defect in the property likely to be 

_ dangerous to the licensee of which the de- 
fendant was aware but the licensee was 
not. Further, under s. 58, it would be the 
duty of the defendant not to do anything 
likely to render the property dangerous to 
the licensee. [D] Substantially this amounts, 
I think, to the duty of the defendant not 
to lay a trap either at the beginning of 
the license or during its continuance. It 
is not suggested that Umersey was ever 
informed or knew of the defect in the pro- 
perty which led to his death. It remains 
to be considered whether the defendant 
failed in his duty under s. 57 to disclose 
it. Accordingly, in the view which I take 
that Umersey was not a tenant of the 
privies, itis unnecessary to consider whe- 
ther the landlord could be made liable for a 
collapse of the privies either on the ground 
of breach of the statutory obligation for 
quiet enjoyment, oron the ground of de- 
rogation from grant [see Markhan v. Paget 
(16), whgre a landlord was held liable in 
damages toa tenant for subsidence of a 
house due to his refusing to take the 
necessary steps to prevent his colliery 
lessees from working under the house. See 
also Anderson v. Oppenheimer (17) where 
a landlord was held not liable for. burst 

(15) (1916) 1 K. B. 646; 85 L.J. K. B. 273; 114 L.T. 
329; 32 T. L. R. 150. e 

(16) (1908) 1 Ch. 697; 77 L. J. OIT451; 98 L. T. 605; 
24 F. L. R. 426. ` 


(17) (1880) 5 Q. B. D. 602: 49 L. J. Q. B. 708. 
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water-pipe from a top cistern supplying 
several tenants in a building.] 

[His Lordship then considered the ques- 
tion whether the defendant did in fact lay 
a trap for Umersey or fail in his duty under 
s. 97 of the Easements Act and after deal- 
ing with the evidence continued:—] On the 
evidence before us] would hold that the 
collapse was primarily due to the defects 
noticed by Mr. Kagal already alluded to, 
and which resulted in the ends of the posts 
and beams becoming rotten through per- 
colation of water and dampness. And I 
think the fair inference from all the evi- 
dence is that it was at any rate the lowest 
posts and beams which were thus affected, 
and that it was the collapse of these which 
led to the upper floors collapsing and not 
vice versa. In? this connection it will be 
borne in mind that Mr. Kagal was the only 
Engineer who saw the building before the 
collapse, and he saw it from the ground 
floor, and noticed dampness in the ceiling. 
Moreover, the notices of December 28, 
(Ex, 4) and January 24, (Ex. 7) 
point to the necessity of repaira on the 
ground floor for the proper support of the 
upper floors. The defendant himself in 
para. 6 of his written statement attributes 
the collapse of the house to “the rotten 
condition of the posts and beams at the 
end.” The two independent Engineers Mr. 
Gleschen of the Public Works Department 
and Mr. Billimoria of the Municipality both 
agree the ends were decayed. Mr. Gles- 
chen thinks the decay was probably due to 
damp though it might beto dry rot, and 
that the decay was the probable cause of 
the collapse. Mr. Billimoria is more posi- 
tive. . He says in cross-examination that 
the decay was due to moisture in the wall 
and not to dry rot: that it was damp from 
percolation from the upper floors: and it 
was the absence of support which brought 
down the building. In examination-in- 
chief he stated that “the collapse was due 


‘to the ends of the posts and beams being 


decayed because of water, as that part of 
the building consisted of wash-houses and 
latrines.” 

Appellant’s Counsel contended that the 
theory that the collapse was due to decay 
on the groynd floor was not advanced in 
the Court below. But thisis not so, Mr, 
Gleschen stated that if the latrines on 
the ground floor were in a dangerous con- 
dition that would be likely to cause a col- 
lapse, By dangerous he meant if the walls 
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wae. cracked -and-out of plumb, which any 
one could see,..Mr. Billimoria stated that 
if: there. was lack of support of the lat- 
rines.on the. ground floor then the upper 
portions might come down fér want of sup- 
port.. And indeed'one might fairly infer 
this as a matter of-common sense under s. 
114. of the Indian Evidence Act. 
no importance to the evidence of the defend- 
ants Engineer Mr.-Mistry that his idea 
was .that the south wall was not properly 
joined to the east - wall, and must have 
given way without giving indication. This 
ingenious suggestion was made at the end 
of- the casein answer to the Court. But 
although if true. it would-‘exonerate the 
defendant, it finds no place in the written 
statement nor in the evidence of the other 


three Engineers nor in the examination and © 


cross-examination of Mr. Mistry himself, 
a his own Teport of June 25, 1928, 
x 

‘I give due. weight to the facts that, the 
decay could not be ‘definitely ascertained 
without opening up the masonry: and 
that Mr. Kagal did not advise there was 
any immediate danger: and that on Janu- 
ary 1, 1923, defendant came to live on 
the. second floor with his family, and that 
in the eventual collapse his own mother 
. was killed. But, after weighing all the 
evidence, and in particular his Pleader’s 
letters of December 28, 1922, and Janu- 
ary 24,1923, I am satisfied that he knew 
there was some risk, and that he was dila- 
tory in removing that risk. A complaint 
to the Municipality would bave speedily 
removed any trouble caused by the ground 
floor tenant.’ And a -fortnight’s absence 
from Bombay does not by itself afford an 
adequate explanation for three weeks’ de- 
lay in starting work after the Receiver’s 
letter of March 2. It- may be that the 
defendant thought therisk was a remote 
one, but he was nevertheless content to 
run it, and in my judgment he thereby 


laid a trap for Umersey within the princi-~ 


ple of the above authorities. I also think 
that he failed in- his duty of disclosure 
under s. 57.0f the Indian Easements Act. I 
also find that he was negligent. On the other 
hand there is nothing to show that Umer- 
sey was aware of there being any risk in 
using the privies and wash-houses. 

.> In the result, therefore, I think.the learn- 
ed.Judge was right in holding that the 
defendanj wae liable in ‘damages to the 
- plaintiffs under the Indian Fatal Accidenta 
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Act, - E would, accordingly, dismiss the de- 
fendant’s appeal, 

As regards the cross- obieno i think 
we miay properly award costs as between 
solicitor and client, as has been done in 
other cases of this nature. [See Vinayak 
Raghunath v. G.I. P. Ry. Co. (18).] The 
decree should be varied accordingly. But 
apart from this, I am not prepared to 
increase the damages of Rs. 6,500 awarded 
by the learned trial Judge. [E] - “The true 
measure of damages-appears to be:— 

“ What, but for the accident which ter- 

minated his’ existence, would have been 
his reasonable prospects of life, work, and 
remuneration ; and also how far these, - if 
realized, would have conducted to the bene- 
fit of the individual claiming compensa- 
tion.” [E] [See Grand Trunk Ry. of Canada 
y. Jennings (19).] 
. We have looked carefully into plaintiffs’ 
evidence to the financial condition of 
Umersey, and we agree with the learned 
Judge, that it is exaggerated or open to 
serious suspicion. 
not satisfied as to the genuineness of the 
receipt, Ex. E, nor as to the non-pro- 
duction of certain material witnesges on this 
pa of the case. 

[F] As regards interest, this is not men- 
tioned in the cross- objections, but I think 
the decree should be varied by directing 
the payment of interest on judgment at six 
per cent. Under the special circumstances 
of this case, I think we should also exer- 
cise our discretion under s. 34 of the Civil 
Procedure Code in favour of the plaintiffs, 
and award interest on the Rs. 6,500 at six 
per cent, per annum from the date of the 
suit (November ' 24, 1923) up to the date 
of Mr. Justice Percival's decree. [F] 

The decree should also be varied by 
striking out all directions for payment of 
the plaintiffs’ solicitors’ costs out of the 
Rs. 6500. The plaintiffs are now to get 
costs as between solicitor and client from 
the defendant, and as he claimseto have 
eighty-two tenants, presumably he is ina 
financial condition to pay. The difference, 
if any, between costs “as between” soli- 
citor and client and costs “ between ” 
solicitor and client (according to the phra- 
seology*used in Bombay) should be small, 
‘and I,do not propose, on the present mate- 
rials, to direct the minor plaintiffs to bear 

(18) 7 B. H. C. R. O. O. 


J. 113 
(19) (1888) 13 A O. 800 at p, 804; 58 L; J. P, Q. 1; 
59 L. T. 679; 37 W. R, 408, 
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it, . Costs “ as between.” solicitorand client 
should normally satisfy their solicitors. ` 
But to avoid any: chance of hardship we 


will give liberty to apply to the Appellate... 


Court on the conclusion of the’ texation. 
This. will, howevér, be a matter for deter- 
mination between the plaintiffs and their 
own solicitors. : It will not concern the de- 
fendant. .. . SAT - 

. I would, accordingly, dismiss the appeal 
with costs as between solicitor and client. 
On the cross-objections the decree will be 
varied as above-mentioned and the defend- 
ant: will pay the costs as between solicitor 
and client. . : Seth 
.- In conclusion I would like to point out 
that.the interesting and able arguments 
of Counsel before us have shown that the 
working classes in Bombay do not enjoy 
the same statutory protection in the matter 
ef house accommodation as exists in Eng- 
_land under the modern~ Housing Acts 
which are described by Lord Phillimore 
as largely removing a “social or economi- 
cal mischief” in certain cases. [See Ryall 
v. Kidwell (20).] Thus s. 14 of the Housing 
Town Planning, etc. Act, 1909 (which is 
an extension of s. 75 of the Housing of the 
Working Classes Act, 1890) provides that 
.in any contract made for letting for habi- 
tation a house’to which the Act applies, 
there, shall be implied a condition that 
the house is at the commencement of the 
holding in all respects reasonably fit for 
human habitation. And s. 15,implies an 
undertaking to keep it so fit during the 
holding, with power for the local author- 
ity to intervene in case of default. Ac- 
cordingly, a tenant can sue the landlord 
on these statutory undertakings, thongh a 
stranger to the contract cannot doso. [See 
Ryall v. Kidwell (20)]. In Scotland tenants 
of urban houses appear to be protected 
under the ordinary law apart from any 
Statute, though this is not so as regards 
farm houses in rural districts [see Cameron 
v. Young '(2])]. It ia not suggested that in 
the present case Umersey belonged to the 
so-called “working classes”’—a much mis- 
used phrase, for it implies that certain 
limited classes have the monopoly of work 
which happily is not the fact. But the 
arguments have led us to consider, the 


(20) (1914) 3 K, B. 135 at p. 141; 83 L. J. K. B. 1140; 
111 L. Y. 240; 78 J. P. 377; 12 L. Q. R. 997; 20 T. L. R. 
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general position in law of landlord and 
tenant with regard to dilapidated dwell- 
ings. And as houses not infrequently 
collapse-in Bombay, it may be ‘that the 
Legislatrue will think fit to afford some pro; 
tection to the poorer classes on the lines 
of the above English Act, for the latter have 
not the knowledge or the ability to bargain 
effectually with -their landlords for their 
own protection. ; 
Kemp, J.—The defendant-appellant is 
the owner of a house known as Anand 
Building at Broach Street, Bombay, con- 
sisting of a ground floor and five upper 
floors. The deceased, Umersey Punja up 
to March 23, 1923, was residing with his 
family in a room on the fourth floor. On 
that floor there were thirteen rooms, two 
privies and a wash.place. The other rooms 
on that floor were occupied by other ten- 
ants. All the evidence shows that the use, 
of the two privies was allotted to the tenants 


‘of that floor. 


On March 23, 1923, whilst the deceased 
was in the privy a portion of the housé 
consisting of about twelve feet of the east- 
ern wall and thirty feet of the southern wall 
collapsed bringing down the privies with it 
and Umersey Punja and twelve other per- 
sons were killed. The plaintiffs are the 
persons entitled in their own right under 
the Fatal Accidents Act (XIII of 1855) to 
sue and they brought this suit to recover 
Rs. 30,060 compensation for the death of 
Umersey Punja. The first plaintiff is his 
widow, plaintiffs Nos. 2 and Sare his 
daughters, plaintiff No. 4, a posthumous 
child, and plaintiff No. 5, his widowed 
mother. 

Mr. Justice Percival awarded plaintifis 
Rs. 6,500 compensation and costs of the 
suit and directed the compensation, after 
payment of the attorney and client costs, 
to be divided in the manner described by 
him between the plaintiffs. From that 
judgment and order the defendant has pre- 
ferred the present appeal. 

I do not propose to discuss the evidence 
to show that the deceased was, at any rate 
as regards the room in his occupation, a 
monthly tenant. Iagree with the learned 
trial Judge on this point. A further 
question, however, arises as to the privies on 
the fourth floor? 

The agreement of tenancy was an oral 
one. The rent bills from 1921, however, 
contained a clause that the landlord may 
effect repairs in the building or not-as ho 
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` chooses and that he is not responsible for 
` any loss that may be caused.. The Gujarati 

words show these refer tointernal and not 

to external repairs. Still, in the absence 
of anagreement to the contrary and where 
there isno evidence of custom, there would 
be no obligation onthe landlord to effect 
external repairs, Evenif this change in 
the. terms of the tenancy from 1921 was 
brought to the notice of the deceased or 
is binding on him, Iam of opinion that 
in the events that have happened it makes 
no difference to the landlord’s liability. 

But here I may say in passing that the 

intervention of the Legislature to prevent 

the introduction by landlords of such terms 
in tenancy agreements seems to me to be 
called fer. | 

In England, under the Housing of the 

Working Classes Act, 1890, there is an 

implied condition that the house is, at the 

commencement of the holding, in 
respects reasonably fit for human habita- 
tion. In Bombay, there is a scarcity of 
dwellings for the large working popula- 
tion of the city. They are glad to crowd 
into large structurés in a bad. state of 
repair or built with bad material and are 
too apathetic to care about or too 
ignorant-to read the terms of the tenancy 
agreement. The heavy rains during the 
. monsoon increase the danger, and the 
numerous tenements which collapse during 
this period of the year bear eloquent 
testimony to thefact that the Municipal 
supervision of these buildingsis insufficient, 

I think that legislation on the basis of the 

Housing of the Working Classes Act, 1890, 

is necessary to protect such tenants from 

greedy and avaricious landlords. f 

The tenants on the fourth floor had a 
right to use the privies on that floor. The 
appellant in his evidence says he lets 

a room with the use of the privy and 

wash-house. Iam of opinion that this 

was aright given tothem by contract and 
annexed tothe tenancy agreement under 
which they occupied their rooms. I think 
the right to use the privy on that floor 
was a license coupled with the grant of the 
tenancy. The Municipal Regulations, no 
doubt, would require a sufficient number 
of privies for the inhabitants of each floor 
and the right touse them” was necessary 
for the enjoyment of the tenancy. Ido 
not think the landlord could’ have revoked 
this license during the tenancy. .To -hold 


otherwise ‘would enable.-the landlord to. 
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compel his tenant to vacate and would be 
derogation of the grant of tenancy of 
the room. I donot think this was merely 
a grant of a license to use the privy which 
though given for consideration, would be 
revocable by the landlord subject to his 
liability for damages. In my opinion, the 
case comes within s. 60 (a) of the Indian 
Easements Act. It is,therefore, distinguish- 
able from Prosanna Coomar Singha v, Ram 
Coomar Ghose (5). The rent bill evidencing 
the tenancy agreement of the deceased 
does not say anything about the privies 
but I do not doubt that the tenants of 
each floor were informed when agreeing 
to become tenants that their tenancy agree- 
ments carried with them the right to use 
the privies on that floor in common. I 
do not think thatas regards the privies 
there wasa lease; forthe definition of a 
lease ins. 105 of thé Transfer of Property 
Act does not seem to apply to a restricted 
use like the one in this case. In the view 
I take it does not really very much matter; 
as, if the deceased had a contractual, 
right to the use of the privy, his position 
to the landlord w.uld,I think, be that of 
a licensee with an interest resembling an 
invitee. If he had nota contractual right 
to use the privy he would, I think, be. 
quoad his landlord a licensee. Possibly, 
the. principle of the stair-eases in which 
merely the rights of access and egress are 
given would apply in the latter case 
unless it can be said that in the case of 
thése privies the tenant had the right to 
enjoy them whilst in the case of a common 
stair-case he has merely theright tomake 
use of it for purposes of egress and access 
to the premises. I do not think the right 
to use the privy in either case amounts 
to an easement. It does not create an 
interest which is annexed to the land. It 
is personal to the tenant and the landlord. 
In Vishnu v. Rango Ganesh.Purandare (4) 
the Court held there was an easement 
because there the right to uge the Privy 
was given by the deed of mortgage itself, 
Here the deceased was invited to make 
use of the privies in pursuance of his oral 
agreement of tenancy: for the room, 
In Indermaur v. Dames (12) Willes, J., 
in delivering the judgment of the Court, 
considered that an invitee using reason- 
able care for his own safety, is entitled 
to expect that the occupier shall on his 
part usg reasonable care to prevent damages 
frem unusual danger, which he knows or 
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ought to know. .Here, I may at once say 
that in this case there is no evidence of 
contributory negligence whatever. For the 
reasons which I will give later I also 
find that the defendant did not: use 
reasonable care to guard against an unusual 
danger of which he was aware. 

This is nota casein which we have to 
consider what duty, if any, the landlord 
owes to his tenant’s guests or visitors. 
Here the plain question appears to me to 
be the relationship between the deceased 


and the defendant either by virtue of the, 


former being the tenant of the room with a 
contractual right to enjoy the use of the 
privy or by virtue of the permission given to 
the deceased tenant apart from any contract, 
to make use of the privy.[G]I think thelland- 
lord’s duty in any event cannot be placed 
lower than that which he owes to a licensee 
whom the landlord is bound to warn of any 
hidden danger of which the landlord knows 
or ought to know [Fairman v. Perpetual 
Investment Building Society (1).][G] See also 
‘Indian Easements Act, s. 57, which was not 
cited by Counsel but was brought to my 
notice by my Lord the Chief Justice. 
That there was a hidden trap and that 
the deceased did not know of it and 
the landlord did I have no deubt, On 
July 7, 1922, the owner of the adjoin- 
ing building, Moti Pachan, warned the 
defendant by letter that the eastern wall 
of the building in suit was in a dilapi- 
dated condition.. To this the defendant 
sent a flippant reply stating that Moti 
could send his Engineer to report on it. 
Defendant says that Moti Pachan was on 
“bad terms with him but the evidence of 
this is unsatisfactory and, in any case, a 
falss complaint that the defendants’ build- 
jing was dilapidated would be a queer way 
of showing it. The defendants Engineer 
who inspected. the building on December 
22, 1922, three months before it collapsed, 
cays in his evidence that whilst he did not 
regard the*eastern wall as in a dangerous 
condition he invited the defendant to repair 


the southern part of the building contain- . 


ing the water closets as there was leakage 
apparent in that portion. He admits that 
his inspection was a casual one, The 
evidence ofthe Engineers, Messrs. Gleschen 
and Billimoria, who tried to ascertain, the 


cause of the collapse from the debris, isto . 


the effect that it must have been due to the 


ends of the joists and, beams beirg rotten. 


through leakage of water. Lastly, there is 
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defendant's own letter dated December 8, 
1922, to his ground floor tenant in which he 
describes the latrines on the ground floor 
at the back of the tenants’ godown as being 
in a dangerous condition and in need of 
speedy and urgent repairs. As these 
privies were below the privies on the fourth 
floor, obviously their condition constituted 
a hidden trap to the privies of the fourth 
floor. On this evidence I am of opinion 
that the defendant was warned of the danger 
and knew of itin July, 1922. He took no 
active steps until December, 1922, and even 
then I consider he did not act promptly. 
He appears to have been ready to begin 
work on March 23, 1923, but the wall col- 
lapsed that day. The danger obviously 
constituted a hidden trap to the persons 
occupying the privies above and the de- 
fendant never warned the deceased who 
was ignorant of it and could not possibly 
have known of ib and took no proper 
measures to avoid exposing the deceased to 
it. In Griffin v. Pillett (22) where there 
was a covenant to repair, a delay of twelve 
days after warning was considered suff- 
cient by the learned Judge in that case to 
render the landlord liable. I think the 
defendant is liable. The fact that his own 
mother was amongst those killed is insuffi- 
cient to displace the evidence establishing 
both defendant’s knowledge and his negli- 
gence. 

But it is urged that there was no cove- 
nant on the defendant's part to effect ex- 
ternal repairs, The answer to this appears 
to me to be that the’absence of such a 
covenant can apply only to the tenancy of 
the room and not tothe user of the privy. 

I think, and Iam glad to think, that the 
plaintifs have a remedy against the defend- 
ant in this case. It wou'd be with the 
greatest reluctance that I would apply in 
Bombay City the principle of those English 
cases which have established that a land- 
lord may let a building ina ruinous con- 
dition toa tenant. I think they are totally 
inapplicable to the circumstances and local 
conditions of Bombay where the over- 
whelming majority of the inhabitants are 
not ina position to rent dilapidated build- 
ings and put them in a state of repair. 

The plaint.does not allege that the de- 
fendant was guilty of a breach of his im- 
plied covenant for quiet enjoyment (see 
s. 108 of the Transfer of Property Act). 
Had it done so the point could not have 

(22) (1925) W. N, 236, 
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: [E][tonly'remains to consider the compen- 
sation, Ithink the same principles apply 
under Act XIIL of 1855 as are laid down 
for the -determination of compensation 
under Lord: Campbell’s Act in England. 
Those principles have been stated in Royal 
Trust Co. v. Canadian Pacific Ry. (23) and 
Baker v. Dalgleish Steam Shipping Co. (24) 
where, so far as I am aware, the latest pro- 
nouncements of the law on the point in 
England are to be found: They lay down 


that the damages-are compensation for the. 
loss of the actual pecuniary benefit which’ 


the beneficiaries might reasonably have 
expécted to enjoy had-the deceased not 
been killed. [E] I think Mr. Justice Percival 
applied the correct principle but I would 
vary his decree by allowing costs as be- 
tween attorney and clienf for which there 
is ample authority in the decided cases. 
F] As to interest on theicom pensation 1 


'. think it should be allowed from the date 


of the suit. Itis not the practice in this 
Court to allow interest on damages, at any 
rate up to the date of the suit. Thereafter 
under s. 34 of the Civil Procedure Gode it 
is at the Gourt’s discretion to allow it or 
not. My practice has been not to allow it 
for the period between suit and judgment 
unless the defendant has deliberately pro- 
longed the proceedings. My reason is that 
the defendant is unable, until the amount 


of damage is ascertained, to bring the. 


amount into Court. I think, however, under 
the circumstances of this case, interest 


may properly be allowed from the date of. 


the suit. [F> 

I agree with the order proposed by the 
Chief Justice and that this appeal should 
be dismissed as in his judgment. 

A. N. A. Appeal dismissed. 


(23) (1922) 38 T. L, R. 899. 
(24) (1922) 1 K B. 361; 91 L. J. K. B. 392; 126 L. T. 
489: 66 S. J. 318; 38 T. L. R. 245. l 
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Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 

, ISHWARI PRASAD CHAUDHARI 
AND OTBERS—DEFENDAnTS— APPELLANTS 
versus 
DULHIN GUNJESHWARI DEV1— 
PLAINTIFR--RESPONDENT. 
Practicer=Fowsr of Court to take -notigs of eventa 


ISHWARI PRsSaD CHAUDHARI D. GUNJESHWARI DEYI, 
been dismissed without some consideration. 
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subsequent to auit—Suit by reversioner—Death of widow 
pending appeal—Alteration -of: relief granted to re 
versioner, legality of. h , Er) 

“A Court may take notice of events which have 
happened since the institution of the suit and afford 
relief to the parties on the basis of the altered con- 
ditions, where it is shown that the original relief 
claimed has by reason of a subsequent change of 
circumstances become inappropriate or that it is 
necessary to basa the decision of the Courts on the 
altered circumstances in order to shorten lifigation 
or to do complete justice between the parties. [p, 
223, col. 2; AJ : i ; 

L having an interest in 3-pies share in an estate 
subject to the life-interest of a widow brought a 
suit for demolition of a building obstructing a 
right of way. As the widow was alive and in posses- 
sion of the estate the Courts below passed a decree 
in favour of L declaring that the constructions made 
by the defendants were not binding on the estate 
and directing that consequential relief of re- 
moval of the constructions be disallowed. The de- 
fendants preferred a second appealto the High 
Court. Pending the appeal the widow died and L 
became full proprietor. He, thereupon, applied to the 
High Court that under the changed circumstances a 
decree for demolition of the constructions might be 
passed: f 

Held, that a decree for demolition could be passed 
inasmuch as the Court should give effect to the 
altered circumstances and allow relief which L 
would have been able to claim had he been the pro- 
prietor,of the share at the time of the institution of 
the suit. [p. 223, col. 2; B] f : 

Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the 4th Oc- 
tober, 1923, affirming that of the Offiviating 
Munsif, Bhagalpur, dated the 14th June, 
1922, 

Messrs. Naresh Chandra Sinha and Nirod 
Chandra Ray, for the Appellants. 

Messrs, Sultan Ahmad, A. B. Mukherji, . 
Syed Noorul Husain, S. N. Bose and P. 


Dayal, for the Respondent. 


JUDGMENT. 

Adami, J.—The three suits out of 
which these second appeals arise were prac- 
tically between the same parties. 

One Hiralal Singh had a one-anna pro- 
prietary interest in Mouza Purani Sarai. 
He died in 1897, leaving a Will and Probate 
proceedings, which were taken after his 
death, resulted in a settlement between the 
members of his family. Under that settle- 
ment the one-annashare of Hiralal fell to 
Musammat Chandrani, Hiralal’s mother and 
Musammat Brijbasi Kuer his widow, for 
life, and, after their deaths, was to be 
divided between Hiralal’s cousins, Babu 
Lakshmi Narayan Singh and Baldeo Singh 
and their father Manorath Lal Singh. Under 
the terms of the settlement two residential 
houses, situated in Mouza Purani Sarai 
were allotted to the grand-daughters of 


a | Le 

[101 Í. G. 1927] 
plaintif claimed was that she had aright 
of way over the pathway A B and C D. 
The defendants: first party cannot claim 
any right over A Q and C Dor D R, for 
it is shown that these pathways do not 
cover any land which was purchased by 
the defendants first party, and thus the 
encroachments are mere trespasses. As a 
matter of fact Dulhin Ganjeshwari Devi 
is shown in Register D as having a pro- 
prietary share in the village, and, there- 
fore, she would have aright to object to 
the trespass by the defendants first party on 
to the gair mazrua belonging to the maliks 
of the village. The Courts below, however, 
have found that this lady and her prede- 
eessors have been using these lands for 
over 20 years and have obtained a right 
of way. It cannot, I think, be contended 
that on the findings of fact of the lower 
Courts the plaintiffs were not entitled to 
have the obstruction made by the defend- 
ants first party removed. 

Before this Court there has been really 
no serious contention that in case of 
Dulhin Gunjeshwari Devi the decisions of 
the lower Courts were wrong. It is with 
regard to the obstruction made by the 
kitchen of the defendants over the land 
D R that the learned Advocate has direct- 
ed his attack. Itis pointed out that Babu 
‘Lachhmi Narayan Singh at the time of the 
institution of the suit and during the 
appeal had merely a vested interest in 
the proprietary right and that vested inter- 
est amounted only to a three-pies share. 
It is argued that since Musammat Brajbasi 
. Kuer who, after the death of Musammat 
Chandrani, was in-the possession of the 
one-anna share of Hiralal, had not ob- 
jected to the construction of the kitchen 
and that the other co-sharer landlords had 


refused to join in the suit with Babu. 


Lachhmi Narayan Singh, the latter could 
not claim more than to obtain joint pos- 
session of his share so far as the land 
covered by the kitchen was concerned. 
It is contertded that he could not insist 
onthe demolition of the kitchen on the 
ground that it has been built on gair mazrua 
land of the malika, 

Before the appeal came on for hearing 
Musammat Brajbasi Kuer died, and, there- 
fore, Babu Lachhmi Narayan Singh is ‘now 
in full possession of his three-pies share 
in the village. It is true that Musammat 
Brajbasi Kuer did not join in the suit, 
but there is nothing to show that*either 
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she or the rest of the co-sharer landlords 
gave her consent to the construction of the 
kitchen. There can be no doubt that the 
kitchen does encroach upon the land at DR 
which used to run straight north to south 
but is now diverted and narrowed. The 
contention in the lower Courts was that the 
land covered by the kitchen did not form 
part of the pathway or the gair mazrua land 
of the maliks; it was nowhere there con- 
tended that Babu Lachmi Narayan Singh 
could make no further claim than to get 
joint possession of the kitchen. This point 
has been raised here for the first time and I 
would notbe inclined to interfere with the 


‘findings come to by the lower Appellate 


Court, it being so clear that the kitchen is 
an encroachment by the defendants, and 
there being no evidence to show that the 
other co-sharer maliks agreed to the con- 
struction of the kitchen. 

The question arises whether, since the 
status of Babu Lachmi Narayan Singh has 
changed during the litigation and since he 
is now the actual proprietor of a three-pies 
share, the decree of lower Coùŭrts should be 
varied accordingly. At the time the lower 
Courts passed their decree Babu Lachmi 
Narayan had no right to ask for the demoli- 
tion before Musammat Brajbasi Kuer died 
but now he has that right. 

In case of Rai Charan Mandaly. Biswanath 
Mandal (1) it is laid down [A] that a Court 
may take notice of events which have hap- 
pened since the institution of the suit and 
afford relief to the parties on the basis of 
the altered conditions, where it is shown 
that the original relief claimed has by 
reason of subsequent change of circum- 
stances become inappropriate or thatit is 
necessary to base the decision of the Courts 
on the altered circumstances in order to 
shorten litigation or to do complete justice 
between the parties. [A] 

[B] This is a case I think in which effect 
should be given to the altered circum- 
stances, and the decrees of the lower Courts 
should be altered to allow the plaintiff 
Babu Lakshmi Narayan Singh the relief 
which he would have beenable to claim 
had he been the proprietor of the share 
at the time of the institution of the suit, [B] 


Wecome now to the appeal of Babu 
Ishwari Prasad*Chaudhari relating to the 
alleged encroachment by the building of 
the out-house at the northeast corner of 


(1) 26 Ind, Oas, 410; 20 0, L. J. 107, . 
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i the godown house compound, That appeal 
arises out of the Suit No. 141 of 1921. The 
lower Courts have dismissed the suit, find- 
-ing that the pathway A to Q does not 
belong to Babu Ishwari Prasad Chaudhari 
and that he has no right to have the drain 
‘on the western side of the pathway. It 
was also held that there was no encroach- 
ment on the drain. The learned Advocate 
for Babu Ishwari Prasad Chaudhari does 
‘not wish to press this appeal, but he is 
anxious to connect the drain to his house 
with the drain on the western side of the 
-pathway and on that condition he consents 
not to press the appeal. The defendants 
in Suit No. 141 are quite willing to let him 
have the connection with the drain so long 
as the pathway is not in any way obstruct- 
ed by that connection. 

With regard to the gateway at Q, it 
having been found in the previous suit that 
Dulhin Gunjeshwari Devi is rot entitled 
to any rights over the pathway Q B, the 
question whether there should be a gate- 
way at Q is somewhat immaterial. There 
is really no°reason why it should not be 
allowed to remain. < 

The Courts below have purposely omitted 
to give any decree with regard to the 
portion of the pathway Q B, and I do not 
think that it ig. at all necessary to direct 
that the gateway at Q should be demoli- 
shed even though Babu Lachmi Narayan 
Singh being entitled to rely on the limit- 
ation -of 12 years might claim that the 
obstruction at Q isone which should be 
removed, - 

The result is that the appellant fails in 
all three appeals, In the second appeal 
arising outof Suit No. 108 of 1921, the 
decree of the lower Courts is upheld but 
the time for the carrying out of the order 
for the removal of the obstructions is ex- 
tended so as to allow the defendants first 
party three months from the date of this 
judgment to affect the removal. < 
. The decree in Suit No. 109 of 1921 will 
be modified to this extent that ‘instead of 
declaring that the constructions made by 
the defendants first party over part of A Q 
and the kitchen raised over part of DR 

’ shall not’bind the estate of plaintiffs and 
‘directing that the consequential relief so 
far asthe removal of the.kitchen house 
at D Rand the platforms raisedin A Q as 


shown in the map be disallowed, theré. 


ghall be substituted a direction that the 
- plaintiffs shall get a decree directing. the 
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defendants to remove the constructions on 
the pathway A Q and so much of the kit- 
chen as obstructs the pathway at D R 
within three months’ time from the date of 
the judgment, failing which the plaintiffs 
shall be entitled to remove them, the costs 
of which removal the defendants first 
party shall bear. 

With regard to ihe second appeal arising 
out of the Suit No, 141 of 1921, the decree 
of the lower Courts will be modified to this 
extent that the plaintiff Babu Ishwari Pra- 
sad Chaudhari shall be entitled to connect 
the drain of his plot 16 with the drain 


.running on the west of the pathway A Q 


provided that no obstruction is caused 
to the said pathway by the said connec- 
tion. 
The respondents will get their costs in 
each of the appeals. 
Bucknill, J.—I agree, 
B. K. P. | Order accordingly 
A. N. A, , : mk 


> 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Lerrers Parent Appear No. 68 or 1926. 
Fass January. 24, 1927. f 
Present:—Sir Cecil Henry Walsh, Acting - 
Chief Justice, Mr. Justice Mukerji and 
Mr. Justice Banerji, 
Tut UPPER INDIA RICE MILLS, 
LIMITED —APPLICANT 


VETSUS 
Tus JAUNPUR SUGAR FACTORY, . 
Limirep—Oprosite Party, 

Principal and agent—Agent managing business for 
iwo principals—Unauthorised application of funds 
belonging to one business to the other—Swit to recover 
money so applied—Limitation— Loan’ —Money had 
and received'—Limitation Act (IX of 1908), Sch. I, 
62—Companies — Liguidation—Limitation 
ceases to run from order of winding up. 

Money belonging to a Company was taken from 
their coffers by their Managing Agents and applied 
for the benefit of another Company which was under 
the same Managing Agents. It was no part of the 
business of either Company to lend money or to act as 
bankers. The dates between which the moneys were 
taken were 19th April, 1920, and 26th September, 
1921. Both the Companies went into liquidation in 
1924. In 1925 the liquidator of the former Company 
claimed the amounts from the liquidator of the latter: 

oy ae the whole claim was barred. [p. 225, 
Col. 2? 

Per Walsh, A. C. J—The latter Company had either 
received the money and applied to it their own purposes ` 
rightfully, in which case a promise to re-pay it must 
be implied against them or they had received it wrong 
fully byethe secret and deceitful misapplication by; 
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their own agent, in which case the money would be 
-Tecoverable, from them as “money had and received” 
to the use of the true owner. [p. 225, col. 2; B] 

_The liquidator of a Company which is in liquida- 
tion being a trustee for the creditors, time does not 
run after an order, or resolution, for winding up. [p. 
225, col. 2; Gi 

Per Mukerjee, J.-The act of the agents in lending 
out the money being unauthorised, the former Com- 
pany can claim to recover the money only by adopt- 
ing the transaction and by-ratifying it and in which 
case the original transaction would become a good 
loan. [p. 226, col. 2; D.) 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Mukerji, in Miscellane- 
ous Case No. 181 of 1925, dated the 4th June, 
1926, and reported as 98 Ind Cas. 1010. 

Messrs. B. K. Mukerji and I. B. Banerji, 
for the Appellant, 

Messrs. A. Sanyal and Shiva Prasad 
Sinha, for the Respondent. 

JUDGMENT. 

.Walsh, A. C. J.—This is an appeal 
from a decision of the Judge in Companies 
(Winding-up). The claim is one made by 
the Jaunpur Sugar Factory Limited, (in 
liquidation) against the Upper India Rice 
Mills Limited, (in liquidation) for the sum 
of Rs, 8,514-0-10, and has been admitted by 
the learned Judge. The view that he took 
was that the money which belonged to the 
former Company was taken from their 
coffers by their Managing Agents Behari 
.& Company, and applied for the benefit of 
the latter Oompany, whose Managing 
Agents were also the same-firm, under 
such circumstances as not to amount toa 
loan, and‘that it was not recoverable except 
upon demand, and that no demand having 
been made until after the liquidation, 
namely, the 24th of January, 1925, there 
was no debt until that date, and that, 
therefore, limitation could not begin to run 
before that date. It was thought desirable 
that in the special circumstances the learn- 
ed Judge himself should be a member of 
the Bench hearing the appeal. Oertain 
additional facts were brought to our notice 

“which alter the complexion of the transac- 
tion. The series of transactions which 
actually took place clearly do not amount 
to an express loan. It was no part of the 
Jaunpur Sugar Factory’s ordinary business 
to lend money. No formal application was 


ever made tothem for aloan, The Manag-- 


ing Agents, who in this and other Com- 
pany transactions, have been shown 

other proceedings to have been thoroughly 
dishonest and untrustworthy did as they 
liked with the funds of all the Companies 
managed by them, and the firm itself and 


15 


tion is when did that liability arise. 


998 


‘the said Companies were under the com- 
‘plete control of one Bose, 


the moving 
spirit in all of them,and a Director of the 
Jaunpur Sugar Factory Limited. .The 
monies were taken from time to time in the 
form of cash, whenever it suited Bose to do 
so, and were entered as cash in the account 
of the Upper India Rice Mills Limited in 
the ledger. The fact that the Agent was 
common to both principals would not, as 
the learned Judge has pointed out, exempt 
the principal, which took the benefit of 
money belonging to the other principal, 
from liability to return it. The real m 
The 
dates between which the monies were 
takeh were the 19th of April, 1920, to the 
26th of September, 1921. In their report 
and revenue account for 1922, signed by 
Bose himself as Director, these monies were 
described as advances, or loans. It may, 
therefore, be said that Behariand Company, 
as the Agents representing both the credi- 
tor and the debtor, intended them to beso 
regarded. No doubt, the true’facts of the 
transactions had been deliberately kept 
from the Directors of both principals, but 
in such a case the law will always presume, 
or imply, a promise to re-pay. The Upper 
India Rice Mills Company, if they had been 
sued for the total amount due at the end 
of 1921 would have found themselves in 
this dilemma. [B] Either they had received 
the money, and applied it to their own 
purposes, rightfully, in which case a 
promise to re-pay it must be implied against 
them, or they had received it wrongfully 
by the secret and deceitful misapplication 
by their own agent of the Sugar Factory's 
money, in which latter case the money 
would be recoverable from them as “money 
had and received” to the use of the true 
owner. [B] In our view they would have 
had no defence to an alternative claim, if 
ithad been so made, at the:end of 1921. In 
either case the period of limitation would 
be three years from the date of each actual 
payment. [C]The rule is that the liquidator 
of a Company which is in liquidation being 
a trustee for the creditors, time does not 
run after anorder, orresolution: for winding- 
up. [C] The date for testing the liability 
js the commencement of the winding-up. 
But in this case three years had already run 
when the Upper India Rice Mills Limited 
went into liquidation, namely, in October, 
1924. [A] The result, therefore, is that the 
whole claim is barred and must be reject. 
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ed [A] Under the-circumstances each liqui- 
dator must pay his own costs out of the 
assets of the Company with which he is 
concerned. ` > | 

Mukerji, J.—This is a Letters Patent 
Appeal and the question for decision is one 
of pure law. 

The facts are given in the judgment 
under appeal and have to be re-iterated for 
the purpose of considering the point of law 
involved. A few years back, several limit- 
ed Companies were started under ihe aus- 
pices of a firm known as Behari & Com- 
pany. They were managing Directors of 
these Companies. We are concerned here 
with two Companies one, the appellant 
here, is the Upper India Rice Mills Limited 
and the other is the Jaunpur Sugar Factory 
Limited. Both were managed by Behari 
& Company. The business for which these 
two.Companies were floated is indicated by 
their names and it was n^a part of the busi- 
ness of any of these two Companies to lend 
money or to act as bankers. For some 
reasons, whieh need not be detailed here, 
there was more money in the Jaunpur 
Sugar Factory than in any of the other 
Ocm'panies. In order to continue the busi- 
ness of the Rice Mills, Behari & Company 
found it expedient to employ the money, 
which came into their hands as agents of 
the Sugar Factory, in the business of the 
Rice Mills, The result was, that from time 
totime, money which was the property of 
the Jaunpur Sugar Factory, was used for 
‘the business of the Upper India Rice Mills 
Limited. The Directors of these Companies 
were ignorant of these transactions. Money 
was so used for the appellant Company be- 
tween the dates April, 1920 and September, 
1921. Some entries signifying these trans- 
actions were made in the books of either 
Companies. Both the Companies Went into 
liquidation. Rice Mills went into voluntary 
liquidation in October, 1924, and the Sugar 
Factory was ordered to be compulsorily 
wound up on the 28th of March, 1924. The 
liquidators of the Sugar Factory found that 
some money had been utilised by the Rice 
Mills and they, therefore, asked the 
voluntary liquidator of the Rice Mills to 
pay up the sum, This was in January, 
1925. The claim was repudiated on the 
ground that it was time-barred., There 
can be no doubt that, if three years’ rule of 
limitation be applied from each of the 
dateg on which money was employed for the 
purposes of the Rice Mills, the claim would 
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be time-barred. The voluntary liquidator 
having repudiated the claim of the Sugar 
Factory, the matter was referred to me, as 
the Company Judge, and I held that the 
claim was not time-barred. In appeal, it 
is contended that this decision was erro- 
neous, 

It may be conceded that one and the 
same man, acting as an agent for two 
principals may, by his act alone, bind his 
principals, in certain’ circumstances. For 
example, a commission agent, acting as the 
seller and purchaser of goods, may pur- 
chase, for one party, goods, brought to him 
for sale by another party. But in this case, 
as already stated, it was no part of the 
business of the Sugar Factory to lend 
money and it is common ground thatin 
lending the money.—Lam using the expres- 
sion ‘lending in its general and non-legal 
sense—theagents exceeded their power, The 
Rice Mills, through their agents must be 
taken to have known that such was the 
case. In the circumstances, I am still of 
opinion that there was, initially, no loan 
Le by the Sugar Factory to the Rice 
Mills. 

[D] The act of the agent, in so lending out ` 
the money, was unauthorised. That being . 
so, the Sugar Factory could sue to recover 
the money from the Rice Mills, only by 
adopting the transaction and by ratifying it. 
[D] If the Sugar Factory repudiate the 
transaction, asit is entitled to do, they can- 
not sue the Rice Mills to refund. For, then, 
there is no privity of contract, between 
them and the Rice Mills. If the original 
transaction be ratified, it would become a 
good loan, and then all the consequences of 
a loan would follow and the claim would be 
time-barred. : 

tifa claim be laid on the ground that, 
in using the money belonging to the Sugar 
Factory, the Rice Mills laid themselves 
liable to restore the benefit, on the principle 
involved ins, 70 ofthe Contract Act, the 
Sugar Factory have to admjt that what 
was done by their agent was done ‘lawfully,’ 
and the Art. 62 of the Limitation Act would 
apply. In any view of the case, the present 
claim cannot be maintained by the Sugar 
Factory without an admission on their part 
that the act of the agent was good enough 
for being accepted and ratified, 

_*It was no doubt open to the Sugar Face 
tory to tell the agents that they had mis- 
applied the money and they must make it 
good, The liquidators can do the same, 


[101 1. O. 1927] 


But in such a case, there would he cast no 
liability on the Rice Mills to pay. The 
Rice Mills may be liable to the. agents of 
the Sugar Factory, but that is another mat- 
ter. œ 

On further consideration, I agree in 
thinking with my learned colleagues that 
my judgment on the question of limitation 
was wrong. But the reason is to be found in 
the fact that the source of the liability of the 
Rice Mills was not investigated, while I sat 


alone. It was not investigated even on 
appeal. Indeed, the point was not even 
touched. The liability was admitted, 


throughout except on the ground of limita- 
tion. The sole point argued in appeal, asin 
the original Court, was that the same agent 
could make a valid contract binding the 
principals—a proposition which I could not 
accept before and which I cannot accept 
even now, in the circumstances of the 
present case. n 

I agree in ths order proposed. 

A.N. A, Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

-First Orvin Appa No. 131 or 1925. . 
January 27, 1927. 
Present:—Mr. Findlay, J. C. 
HAZARIMAL-NANURAM—Puaintirr— 

; APPELLANT 
VETSUS 
GANPATRAO YADORAO PANDE— 
DEVENDANT— RESPONDENT. . 

Transfer of Property Act (IV of 1882), s. 59— 
Transfer in anticipation of attachment—Preference 
of particular creditor—Transfer, whether void—In- 
tention of parties. 

Where the purchaser as wellas the vendor intend 
to effect a genuine sale, the transaction is not neces- 
sarily voidable under the provisions of s.53 of the 
Transfer of Property Act, although its effect is to de- 
feat or delay a particular creditor or the remaining 
creditors in general. [p. 228, col. 2; A] 

Bhagwant v. Kedari (1) and Ishan Chunder Das 

Sarkar v. Bishu Sirdar (2), followed. 

Appeal from the decree of the First Class 
Subordinate Judge, Bhandara, dated the 
2yth August, 1925, in Civil Suit No. 62 of 
1928. 

. Sir B. K. Bose, Messrs. V. Bose and ‘J. B: 
Ghose, for the Appellant. 
` Messrs. Y. V. Jakatdar and Y, M, Jakat- 
dar, for the Respondent, ) l 
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JUDGMENT.—The plaintiff-appellant, 
Hazarimal-Nanuram, brought the present 
suit in the Court of the Subordinate Judge, 
First Class, Bhandara, for a declaration that 
a certain motor car was not liable to be 
sold in execution of a decree in Civil Suit 
No. 27 of 1923 obtained by the defendant- 
respondent, Ganpatrao Yadorao Pande, 
against one Martandrao. The car, as a 
matter of fact, has already been sold in exe- 
cution of the decree, but the parties have 
agreed that, in the case of the suit being 
successful, the plaintiff should be paid 
Rs. 4,400 as the price of the car. The 


` plaintiff's case was that, before attachment 


of the motor car before judgment in a suit 
filed by the defendant, Martandrao had 
sold the car to him on 16th March, 1928. 
The connected application for attachment 


. was filed on 17th March, 1523, while the 


actual attachment was effected on 27th 
March, 1923. The defendant's case was that 
there had been no genuine sale of the car 
by Martandrao to the plaintiff and that the 
connected transaction wasp in reality’ a 


‘fraudulent one intended merely to defeat 


the attachment effected at the instance of 
the defendant. The lower Court, after a 
lengthy consideration of the evidence, came 
to the conclusion that there had been no 
genuine sale of the car by Martandrao to 
the plaintiff and that the whole transaction 
was merely a fraudulent device intended to 
shield the car from Martandrao’s other 
creditors. The suit was accordingly dis- 
missed. 

The sale transaction is evidenced by two 
receipts (Exs. P-2 and P-3). The former 
is executed by Martandrao to evidence the 
alleged sale of the motor car to the plaint- 
iffin full satisfaction of the certain debts 
amounting to Rs.9,000. The three bonds (Exs. 
P-4, P-5 and P-6) for Rs. 3,000, Rs. 2,000 
and Re. 1,000, respectively of the year 1921, 
together with a debt due ona last receipt 
for Rs. 205, are said to represent the con- 
sideration of thesale. Exhibit P-3, on the 


‘other hand, purports to be a receipt passed 


by the plaintiff-appellant in favour of Mar- 
tandrao showing the acceptance by the 
plaintiff of the car in full satisfaction of the 
debts referred to in Ex, P-2. 

The real point for consideration, there- 
fore, in this case is, in reality, purely one of 
fact, Was there a genuine sale of the car 
to the plaintiff-appellant before its attach- 
ment by the defendant-respondeni? On 
the part of the plaintiff-appellant if has not 
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been denied that there was; in reality, a 
race between creditors to get what they 
could out of the estate of Martandrao. His 
case is that Martandrao was known by him 
and by the other creditors to be’ heavily 
indebted, that he heard or knew that an 
attachment by the defendant-respondent 
was contemplated, or was in course of 
coming into effect, and that, therefore, he 
hurried to the spot and managed to secure 
the sale of the motor car in his own inter- 
ests before the attachment was effected. 
The law applicable is perfectly clear. Al- 
though the object of such a transfer may 
be to defeat an anticipated execution, what 
really is of importance is the motive of the 
purchaser. [A] If his motive and that of 
the vendor was thata genuine gale should 
be effected, such a transaction is not neces- 
sarily bad, even although the effect is that 
any other particular creditor or all the re- 
maining creditors are put ata disadvantage 
thereby: cf. Bhagwant v. Kedari (1) and, 
Ishan Chunder Das Sarkar v. Bishu Sirdar 


(2). The real qttestion involved is whether | 


there was a genuine passing ofthe con- 
sideration and whether the real intention 
of the alleged vendor and vendee was that 
a sale should take place. TA] 

“ A great deal seems to me in the present 
tase to hang on the evidence of Mr. Pal- 
Bole Pleader (P. W. No.9). This witness 


admits having been present at Amgaon. 


when the two receipts (Exs. P-2 and P-3) 
were executed. He kad been acting both 
for the plaintiff and.for Martandrao in vari- 
ous cases they weré concerned in. Accord- 


ing to him, he was called to Amgaon in’ 


“connection with certain civil cases by 
‘Martandrao and reached there early on the 
morning of the 16th of March, 1923. Nego- 
tiations for sale of the car took place that 
day in his presence, and’ the plaintiff 
agreed to accept the car in full satisfaction 
of what was due under the three bonds and 
the receipt referred toabove. There can 
be title doubt but that whatever the nature 


of the transaction between the parties to. 


this case was, it was carried through on the 
advice, and ‘under the auspices, of this 
witness who has frankly admitted that he 
knew that Govindsingh, Ganpat Bhau and 
others were on the point of attempting to 
effect an attachment of the motor car in 
question, The witness explains that, as he 
| (1) 25 B. 202 at p. 213; 2-Bom. L. R, 986. 

oe G..825; 1 O. W. 665;, 12 Ind. Dec. (x. 8.) 
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was satisfied that the car was likely to be 
attached, even although at the moment the 
attaching creditors could not find it, he 
felt disposed to show preference to the 
plaintiff over other creditors and so induced 
Martandrao to sell the car to the plaintiff. 
Much has been made of the fact that short- 
ly after the sale of the car, Martandrao, at — 
the instance of the plaintiff, drove the car 
to Gondia, leaving Amgaon at the some- 
what unusual hour of 4 A.M. Very obvi- 
ously, every endeavour was being made by 
Martandrao as well as the plaintiff and 
this witness to get the car out of the way 
as quickly as possible: The story is that 
no suitable place for keeping the car could 
be found in Gondia, and the party accord- 
ingly went on to Dongargarh, where en- 
quiry is said to have been’ made for a 
truck in order to send it to Calcutta for 
sale. Dongargarh was obviously selected 
on the advice of the witness because it had 
occurred to him that there would be diffi- 
culties. in the way of attachment. there, 
aaa being situated in a Feudatory 
tate, ! 

. For my own part, I find it very difficult, 
on the proved facts of the present case, to 
see any ground for the theory advanced on 
behalf of the defendant-respondent, viz., 
that there was no genuine sale of: the car 
by Martandrao to the plaintiff and that 
an unreal and nominal sale transaction’ was 
carried through with the mere fraudulent 
intention of defeating Martandraos other 
creditors and not with the. object, on the 
part of the plaintiff-appellant, of -securing 
what was apparently a comparatively valu- 
able car, the price of which at the time 
must have been about Rs, 6,000, or a little 
less. That the whole transaction indicated 
very sharp practice is clear enough and 
the conduct of Mr. Palsole (P. W. No. 9) in 
undoubtedly advising and helping to carry 
out the sale transaction may, from certain 
points of view, be open to criticism. Leav- 
ing that aside, however, it is difficult to 
understand why the plaintiff-appellant, on 
the version of the case, put forward: by 
the defendant-respondent, should have 
taken all the personal trouble he did in 
going to Amgaon and in making the ate 
tempts-he did to get the car quickly out of. 
the way of attaching creditors unless he 
hoped to’ reap a substantial benefit himself 
out of the transaction. a 

- If has-been urged on behalf of the de- 


fendant-respondent-that the fact of Mars 
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-tandrao himself driving away the car sug- 

gests that he was presumably still the 
owner. Bat I do not think that such a 
„theory. necessarily follows at all. The 
plaintif had undoubtedly a certain hold 
over Martandrao and, if, as I believe, the 
car genuinely was intended to pass to him, 
the appellant was naturally all anxiety to 
get the car away from Amgaon before any 
of the attaching creditors could effect their 
“purpose. The very active part, which the 
plaintiff personally played in this transac- 
tion, seems to me certainly more easily 
-reconcilable with the theory that there was 
a real sale of the car to him than with the 
‘opposite one. | 

In connection with the matter of the 
consideration for the sale of the car, a good 
deal has been made of the fact that the 
receipt of 1921 of the plaintiff and his ac- 
_count-books have not been produced, Ido 
not think itis wise to lay much stress on 
this point in view of the fact that, in 1921, 
a report had been undoubtedly made to 
the Police with regard tothe loss of the 
account-books: cf.the evidence of Ramnath 
(P. W. No. 4). The account-books of Mar- 
tandrao are also similarly not to be found 
and the deposition of hisagent Sheoram 
(P. W. No. 1) in this connection is undoubt- 
edly unsatisfactory. Martandrao has obvi- 
ously been very much embarrassed finan- 
cially and it is not unlikely that the 
account-books have advisedly been made 
to disappear. What I am notatall con- 
vinced about is, however, that their sup- 
pression had necessarily any connection 
with the present incident. Martandrao 
may for many other reasons have been anxi- 
ous to have them out of the way. 

A great deal has been made on behalf 
of the defendant-respondent out of the 
- admission of Sheoram that, in addition to 
Exs. P-2 and P-3,a third receipt bearing 
a l-anna stamp passed atthe same time. 
Ghanshamdas (P. W. No. 2) also says that 
there was a third receipt but cannot remem- 
ber what it related to. It seems to me, 
however, a somewhat extravagant theory 
to assume, as has been suggested on be- 
half of the. respondent, that the third re- 
ceipt was one acknowledging the alleged 
hollow nature of the transaction., There 
were undoubtedly further transactions be- 
tween the plaintiff and Martandrae, and 
the receipt, if there was one, may have 
referred to some incidental or extraneous 
matter, Anyhow, there seems tome quite 
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insufficient matter on record on which ta 
base the theory that the third receipt must 
have been one which, if produced in Court, 
would have refuted the genuineness of the 
alleged sale of the motor car. 

Nor can I see any sufficient ground for 
doubting thatthe bonds P-4, P5 and P-6 
did represent the consideration of the sale, 
The opposite view taken by the lower 
Court seems to me founded on suspicion 
rather than on evidence and the bonds in 
suit were executed after the lease P-26. 
I see in short no reason to reject the evi- 
dence of P. W. No. 9, Mr. Palsole, and it 
follows that the plaintiff is entitled to the 
declaration asked for in the plaint. A 
decree will issue accordingly and the 
judgment and decree of the lower Court 
being reversed. I am, however, of opinion 
that the plaintiff in this case, by his sharp 
practice, brought himself on the verge of 
civil liability at least and that it is in the 
interests of justice that in such a transac- 
tion as he entered into, a direct effect of 
which was defeat so fareas the claims of 
other creditors should be discouraged. I 
accordingly decline to grant him his 
costs and I order parties to bear their own 
costs in both Courts as incurred. 

A. N. A, Appeal allowed. 


BOMBAY HIGH COURT. 
ORIGINAL IVIL JURISDICTION APPEAL 
No. 130 or 1925. 

October 6, 1926. 

Present:—Sir Amberson Marten, Kr., 
Chief Justice and Mr. Justice Kemp. 

R. G. LAKHMIDAS and Co ,—DEFENDANTS 
; ~-APPELLANTS | 

versus 
Sir DORAB TATA AND oTHERS— 
PLAINTITFS— RESPONDENTS. 

Vendor and purchaser—Vendor's duty to show good 
title—Notice by purchaser to remedy defects--Rescission 
of contract—Non-mutuality—-Agreement for sale with 
payment of earnest-money, whether compulsorily re- 
gistrable— Registration Act (XVI of 1908), $. I7— 
Trust —Mayjority of trustees, powers of-—Number of 
trustees, calculation of-—Fractions, whether can be eg- 
cluded—Contrgct by correspondence—Originating sum- 
mons—-Specifie performance. 

It is not open to claim specific performance on an 
Originating Summons. It can be claimed enly by 
way of a suit. (p. 231, col. 1; A] pi 

The rule that law does not care for fractions cannot 
be applied in the calculation of the number of trustees 
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necessaty for passing a valid resolution under the 
rules of a trust prescribing that a certain proportion 
of the trustees shall be necessary for the purpose. 
Where the proportion fixed when worked out requires 
91 trustees, a resolution passed by two alone will not- 
be valid. [p, 233, cols. 1 & 2; B] - 

A majority clause in a deed of trust does not em- 
power a majority to hold a holein the corner meet- 
ing without notice to their co-trustees and to treat 
the latter as if they were non-existent. [p. 235, col. 1; 
C 
f Te agreement for sale of land it is the duty of the 
-vendor to make out his title and not for the purchaser 
“to do so. Where the vendors are trustees under a 
`deed of trust it is essential for them to show not 

only ‘that they had the power to sell but also that 
they-had validly complied with the restrictions on 
| their power of sale under the trust deed. [p. 236, col, 

1; D ` 
Bon where a vendor has under the contract an 


‘express power of rescission if requisitions are made ` 


which he is unwilling to comply with, yet that power 
does not enable him to override reasonable requisi- 
. ‘tions. [p. 236, col. 1; E] 

A party to an agreement for sale is entitled to object 
to any clause being inserted in the sale-deed which 
ig not covered by the existing contract between the 

arties or implied under s. 55 of the Transfer of 
Property Act. [p. 236, col. 2; F.] | 

. Where a seller without showing a good title insists 
on the purchaser taking a title which is bad, the pur- 
chaser is entitled to treat the seller’s conduct as a 
repudiation of the contract and to treat the contract 


as atan end. [p. 237, col. 1; G] 


Jfand when a purchaser discovers that there is a 
want of mutuality between him and the vendor, he 
can then and there repudiate the contract. But if he 
does not do so, then it is not open to him at any 
time thereafter to repudiate without giving a reason- 
able notice. He must at least give a reasonable notice 
to his vendor to remove the defect in question. [p. 
237, col. 2; H] f 

A notice to remedy the defects in the vendor's 
title making time of the essence is unnecessary where 
the vender definitely declines to perform his contract. 
A similar rule applies to a case of non-mutuality also 
where s notice reasonable in point of time has ben 
given. [p. 238, col. 2: J] f 

A contract for sale of land is protected from regis- 
tration by the exemption in's. 17 (2) (v) of the Regis- 

tration Act inasmuch as it does not ‘itself’ create any 
right to land but merely creates a right to obtain a 
document which will create such aright. [p. 239, col. 
2; K . 

The ruling of the Privy Council in Dayal Singh v. 
Indar Singh (1) is not applicable where the agreement 
gued upon does not acknowledge the receipt of any 
earnest money. [p. 240, col. 1; L] ya | 

` Dayal Singh v. Indar Singh (1), distinguished. 

Maung Shwe Goh v. Maung Inn (19), followed. 

Tn considering & contract contained in correspondence 
the whole correspondence must be looked into; if, how- 
ever, some of the letters show a complete contract, 
further negotiations ‘between the parties cannot with- 
out the consent of both, get rid of the contract, already 
arrived at. [p.240, col. 1; M] Lone 

Per Kemp, J— There is great difficulty in recon- 
ciling the decision in Dayal Singh's case Gj with 
the earlier rulings of the Privy Council on the point. 
[p. 247, col: 2; N] _. i 

Appealfrom the decision of Mr, Justice 


Mirza: ~ 
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Mr, Bahadurji, (with him Mr. Engineer 

for the Appellants, 
Mr. Kanga, Advocate-General (with him 

Mr. Coltman and Miss Tata), for the Re- 


spondents. 
JUDGMENT. ; 
Marten, C. J.— At. the conclusion o 
the day's argument on September 7, it, was 
recognised by Counsel on both sides that 
the Originating Summons in this case re- 
quires substantial amendments. The Advo- 
cate-Generalhas now tendered an amended 
form of summons with four new questions, 
which, we think, should be accepted, sub- 
ject to one minor verbal alteration, viz., 
that the new question No.2 should begin: 
“Whether the notice of September 6, 1924, 
is valid in view of the following objections 
taken by the plaintiffs." Theold questions 
Nos, Land? in the Originating Summons 
will, accordingly, be struck out. There 
will be added a further new question 
No. 5 viz.: Whether the defendants are 
entitled to a refund of Rs. 40,000 with in- 
terest thereon at the rate of six per cent. 
per annum from November 1, 1923, and to 
the costs of and incidental to the investiga- 
tion of title? Thisis taken from sub-para. 
(4) of para. 16 of the written statement. 
This last question will be without pre- 
judice to the effect of the Privy Council 
decision in Dayal Singh v. Indar Singh (1). > 
It -will also be without prejudice to any 
contention of the Advocate-General that he 
is entitled to rely on that decision, and to 
withdraw or modify any admission made 
in the pleadings prior to that decision. 
Accordingly, the appeal will now pro- 
ceed on the basis of the Originating Sum- 
mons having been amended as above stated. 
Marten, C. J.—This is a vendor and 
purchaser summons taken out -under r, 
212 by the present trustees ofa deed of: 
settlement dated March 8, 1889, as vendors 
to determine (1): whether they had made 
our a marketable title to the property sold 
to the defendants, and (2) whether the 
defendants should be ordered to specifically 
perform the agreement between the parties. 
2. Under rr. 212 and 220 the procedure 
in force on the Original Side with reference 
to such summonses isa plaint without a 
prayer, .but specifying the appropriate 
uestions, which are afterwards embodied 
(1) 98 Ind. Cas. 508; 28 Bom. L. R. 1372; A. I R. 
1926 P. ©. 84: 24 A. L. J. 807; (1926) M. W. N. 602; 3 
O. W. N. 634; 24 L. W. 396; 44 O. L. J. 97; 7 P. L. 
T. 661; 51 MeL. J. 788; 31 O. W. N. 125; 53 IL A. 
$1423 PRL R IR OR 
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in a separate summons signed by the Judge. 
[A] But both here and in England it is not 
Open to-claim specific performance on an 
Originating Summons That. must be left 
toa, suit, as must also any question affect- 
ing the -validity or existence of the con- 
tract. [A] Consequently the trial Judge 
Tightly declined to hear question No. 2, 
although the summons had been signed by 
‘the Vacation Judge. As regards question 
No. 1, unfortunately bothit and also the 
-body of the plaint were so drawn as to 


conceal the real-point in issue between the , 


parties: . zg 

3. The defendants putin what purports 
to be a. written statement in which they 
submitted certain other questions as being 
the proper ones which should be put to 
the Gourt. But in the result the learned 
trial Judge was only prepared to answer 
the first question in the plaintiffs’ summons. 
Before us it became clear that this single 
question was insufficient to deal with the 
real dispute between the parties. Accord- 
ingly, we allowed the Originating Sum- 
mons to be amended by striking out the 
original two questions, and by substituting 
therefor the following questions, viz. :— 


“I, Whether the plaintiffs made out a. 


marketable title to the property (a) prior to 
October 21, 1924, and (b) prior to February 
17, 1925? 
© "2, Whether the notice of September 6, 
1924, is, valid in ‘view of the following 
objections taken by the plaintiffs, viz: 

(a) Thatit was written “without pre- 
_ Judice;” 

“(b)” That the defendants were notentitled 
to make tims of the essence of the 
contract; 

“(c) That the time fixed ‘in the said 
notice was under the circumstances un- 
reasonable; 

“(d) That the said notice did not inform 
the plaintifs as to what they were re- 
quired to do to complets their title to the 
property. 

' “3. Whether the defendants ever deter- 
mined the contract, and if so, when? 

“4. Whether in any event the defendants 
kept the contract alive by the correspond- 
encs subsequent to October 30, 1924? 

“5. Whether the defendants are entitled 
toa refund of Rs. 40,000 with interest there- 
on atthe rate of six pər cent, per annum 

‘from November 1, 1923, and to the tosts 
of and incidental to the investigation of 
title?" e 
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Wethink that it is permissible on an 
Originating Summons to ask the above 
questions Nos. 2 and 3, and 5. In re, Jackson 
and Woodburn (2) may be cited in support 
of questions Nos. 2 and 3, and In re Har- 
greaves and Thompson (3) in support of 
question No. 5. 

“The contract in question is contained in 


, two letters, dated October 16 and 20, 1923, 


Ex. 7 passing between the defendants and 
Mr. R.D. Tata (plaintiff No, 2) as one of 
the vendor-trustees, but who has died dur- 
ing the pendency of this appeal. A third 
letter, dated October 24, 1923, signed by 
Mr. R.D. Tata acknowledges the receipt of 
a cheque for Rs, 40,000 for earnest- 
money. 

5. The real point in dispute is whether, 
having regard to certain restrictions im- 
posed by the settlement on the trustees’ 
power ‘of sale, a good title was ever shown 
or made out prior to October 21 or 30, 
1924, from which date the defendants have 
treated the contract as at an end. It was 
at one time contended that there was 


‘no power ofsale at all under the settle- 


ment. But the learned Judge was clearly 
right in holding this argument to be 
untenable, The settlement, no doubt, is 
drawn ina pecularform and at consider- 
able length, but, on being read carefully, it 
is clear that the settled land was treated 
merely as an investment, and that whether 
it was land originally comprised in tke 
settlement or subsequently acquired under 
the power to purchase land it was all sub- 


_ject to re-investment under the general 


power of sale for that purpose. But itis 
equally clear that this power was subject 
to the following important restrictiens, 
WIB. 

“that the power of investment, variation, 
exchange and transposition hereinabove 
conferred upon the trustees or trustee shall 
not be exercised as regards any of the 
lands messuages tenements and heredita- 
ments whether freehold or leasehold form- 
ing part ofthe said trust premises for the 
time being except by a resolution passed 
and sanctioned by a majority of three- 
fourths ofthe votesof the entire number of 
the said trustees for the fime being (such 
majority to be ascertained as hereinafter 
providéed).” | 


(2) (1838) 37 Ch D. 44,57 L J. Ch. 243; 57 L. T, 
R. 306 


753; 36 W. R. 396. 
(3) (1886) 32 Ch, D. 454; 56 G J! Oh, 199; 55 L, 


T. 239; 34 W. R. 708 


. lt was next declared: ; 

_ “that any sale or exchange of freehold or 
Jeasehold lands messuages tenements and 
‘hereditaments made under the powers in that 
behalf hereinabove contained may be made 
by public auction or private contract and 
that the trustees or trustee may make any 
stipulation as to title or evidence or ‘com- 
mencement of title or otherwise in any con- 
ditions of sale or contract for sale.” 

_ 6. This reference to “sale” and “contract 
for sale” clearly shows that sales were con- 
templated, although the actual word “sale” 
was not used in the preceding clauses. 
As regards the reference to the majority 
` of the trustees there was a proviso that— 

“the tenant for life forthe time being 

of the said trust premises shall in all 
questions in : which the trustees acting in 
thé execution of the trusts of these pre- 
sents shall differ in opinion be deemed to 
have two votes and in ascertaining the 
majority of the said trustees the vote or 
opinion of the said tenant for life for the 
time being shall be equalto the votes or 


epinions of two of the acting trustees and. 


in case after counting such two votes of 
the tenant for life for the time being there 


shall be an equality of votes the tenant for . 


life for the time being shall have a casting 
vote a8 well as andin addition to the said 
‘two votes,” 
It was also declared: 

. “that (unless by these presents other- 
wise expressly provided) inall matters of 
and concerning the trust premises where- 
Jin the trustees have by virtue of these 


presents a discretionary power the votes 


of the majority of the trustees for the 
time being voting therein such majority 
to be ascertained by reckoning the votes 
of the trustees as hereinbefore mentioned 
shall bind as well the minority of the 
‘trustees for the time being voting therein 
as also any trustees or trustee who may 
not have voted therein.” a 

7. There was a further proviso that if any 
trustee should become bankrupt or in- 
solvent, he should thenceforth ipso facto 
cease to be a trustee. Then there was a 
power in certain events for the surviving or 
continuing trustees to appoint new trustees, 
This was followéd by an important proviso 
which ran: : 

“Provided always that the" number of 
trustees of these presents shall always be 
kept up to five but shall never exceed 
seven.” ee ee ae 


. 
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8. At all material dates for the purposés 
of this suit, Sir Dorab Tata (plaintiff No. 1), 
in addition to being a trustee, was also 
the tenant for life under the settlement, 
and was, ‘accordingly, entitled to two votes, 
andalso toacasting vote in ascertaining 
the majority of votes of the trustees in the 
event of a difference of opinion. The 
number of trustees under this settlement 
was originally seven. Prior to February 
12, 1925, the only resolution of the trustees, 
communicated to the defendants with re- 
ference to the suit sale was‘one of Decem- 
ber 4, 1923, Ex. 1. It'is common ground 
that at this date there were only three 
trustees of the settlement, viz. ‘Sir Dorab 
Tata and Messrs. R. D. Tata and H. E, 
Bamji. It is also common ground, as shown 
by the resolution itself, that’ at that meet- 
ing of December 4, 1923, only two trustees 
were present, viz.. Mr. R. D. Tata and Mr, 
H. E. Bamji. Itis conceded that Mr. J. D, 
Ghandy was present as purporting to re- 


-present Sir Dorab Tata. But the settle- 


ment containsno power to appoint proxies | 
and on theevidence before us Mr. Ghandy'’s 
presence was immaterial, except that it 
may be noted that he was the solicitor 
for the trustees, At that meeting a re- 
solution was passed purporting to approve 
the sale to the defendants. 

9. That resolution is challenged by the 
defendants as being invalid inasmuch as 
the number of trustees was two below the 
minimum number, and the resolution was 
not passed by a three-quarter majority of 
the minimum, number. It was urged in 
reply by the plaintiffs that the main pro- 
visions of the settlement clearly contem- 
plated that the trusts might be carried 
out by the surviving trustees or trustee. 
It was pointed out that the very expression 
“trustees or trustee” as used in the settle- 
ment was thereby defined to include the 
original trustees and “the survivors and 
survivor of thèm and the executors and 
administrators of such survivor who toge- 
ther with the trustees or trusteesappointed 
as hereinafter provided are unless other- 
wise designated referred to as the trustees 
or trustee.” It was further contended that 
the proviso that the number of trustees 
should always be kept up to five was only 
a corollary to the power of appointing © 
new trustees; and that such latter power 
was ‘permissive only and not compulsory 
inasmuch as the settlement only provided 
that “it shall be lawful” for the surviving: 
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“or continuing trustees or trustee to make 
‘a new appointment.- Farther, even if such 
power of appointment had been in im- 
perative terms. by the use of some such 
‘words as.‘‘the surviving or continuing 
trustees or, trustee shall appoint,” yet the 
English authoritiés show that those words 
may be treated as directory merely and do 
‘not paralyse the execution of the trusts 
by the surviving trustees, provided the 
main body of the trusts clearly contem- 
plates that the trusts may in certain events 
be carried out by the surviving ‘trustees 
‘or trustee. 
tions ss. 76 and 44 of the Indian Trusts 
Act, 1882, and Lane v. Debenham (4) and 
Warburton v. Sandys (5) were cited to us. 
[See also In re, Bacon; Toovey v. Turner 


JJ é 

[B] 10. But even if for the sake of argu- 
‘ment it is conceded that this contention 
of the plaintiffs is correct, they are still 
left with this difficulty that, assuming 
three surviving trustees could act without 
the appointment of new trustees, yet a 
three-quarter majority of such three trustees 
would be two and a quarter. Or if Sir 
‘Dorab is to be taken as representing two 
votes, then the requisite three-quarter 
majority would be three. In fact, how- 
ever, there were only two trustees present 
at the meeting of December 4, 1923, and 
consequently their two votes fell short of 
the requisite two and one quarter or three. 


- Jl. It was argued for the plaintiffs that 
the law neglects fractions, and that, accord- 
ingly, two votes would be sufficient. For 
this purpose we were referred to the rules 
about the computation of time as showing 
that for certain purposes the law neglects 
fractions of a day. It was urged in short 
that de minimis non curat lex. But Counsel 

. was unable to produce any authorily 
showing that the rules about the computa- 
tion of time had been extended to subjects 
like the present. On the other hand, 
the mode ine which the proviso ins. 101, 
sub-s. (4), of the Government of India Act, 
1915, has been construed in practice is 
opposed to that contention, This proviso 
enacts that not less than one-third of the 
Judges must be Barristers or Advocates 


' (4) (1853) 11 Hare 188; 17 Jur. 1005; 68 E. R. 1241; 
90 R. R. 637. e 
(1845) 14 Sim. 622; 14 L. J. Ch. 431; 9 Jur. 503; 

2 


(9) 
60 E.R. 499; 65 R. R. 652. : 
F Pa (1907) 1 Oh. 475; 76 L. J. Ch. 213; 06 Li Ti 
0; 
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and that not less than one-third must be 
members of the Indian Civil Service, 
Accordingly, in the High Court, where tha 
number of permanent Judges has hitherto 
been seven or eight, it has always been 
considered to be essential under that sec- 
tion that there should be three Barrister 
Judges and three Indian Civil Service 
Judges. 1 think, then, that Counsel 
for the defendants gave the right answer 
when he urged that if the necessary three- 
quarter majority mentioned in the settle- 
ment is in fact two anda quarter, then 
two is less than that minimum number, ° 
I would hold, therefore, on that ground 
alone, that the proviso inthe settlement 
was not satisfied and that, accordingly. 
the resolution in question was invalid. [B] 

12, But Iam disposed to think that in 
calculating the number of votes, Sir Dorab 
should be given two, thus making the 
total four and not three. Sir’ Dorab was 
absent, and, therefore, in calculating the 
votes I think he should be taken to differ 
within the meaning of the ‘later proviso. 
If that is so, the plaintiffs must necessarily 
fail even if their argument on the frac- 
tions were correct, because on that hypo- 
thesis there were only two votes instead 
of the requisite three to make up the three- 
quarter majority of four. 

13. I now come to consider what the 
parties did between the date of the contract 
and October 21, 1924. Nothing appears 
to have been done till November 26, 1923, 
when the correspondence between the 
‘solicitors of the respective parties opens. 
Thereafter, up to March 7, 1924, the parties 
appear to have been engaged on an un- 
successful attempt to agree on a formal 
agreement of sale. This was followed þe- 
tween March 12 and 19 by some letters of 
mutual incrimination. Then two months 
were allowed to pass until on May 27, 
61924, the plaintiffs’ solicitors gave 'a notice 
to the defendants to complete within fifteen 
days, time being in this respect of the 
essence of the contract. But it would 
follow from my above finding as to the 
non-compliance of the proviso in the settle- 
ment that the plaintifis being themselves 
in default had no right to give this 
notice. : 

14. This was followed on June 4, 1924 
by the defendants’ requisitions on title. 

No. 12 of which asked in effect for pro- 
duction ofa resolution showing thesanc- 
tion to the sale by a three-quarter majority 
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of the trustees’ as provided by the settle: 
“ment. ‘These requisitions were answered 
on June 24.: The reply to Requisition 
No. 12 was that the resolution would be 
produced. It would appear from the de- 
fendants' letter of June 26 that some delay 
‘then took place owing to the illness of 
their partner Mr. Papa who was attending 
to the matter. Accordingly, it was not 
till July 16. that the defendants’ solicitors 
again wrote insisting on Requisition No. 12 
and certain other requisitions. The plain- 
tiffs replied by a letter of July 23, in which 
“they for the first time gave the defendante 
‘a copy of the above resolution of Decem- 
ber 4, 1923. In this respect it is agreed 
by Counsel on both sides that the alleged 
‘eopy appearing on page. 72 of Part if 
of our Appeal Paper Book is incorrect, 
and that the.true- copy sent is that con- 
tained at page 17 of Part II subject to 
‘certain verbal slips as to dates and other- 
:wise being corrected. 

-* 15. On August 7, 1924, the defendants 
replied stating that the plaintiffa had failed 

‘to make out a marketable title, and. that 
-in particular as regards Requisition No, 12 
‘the resolution was insufficient and not in 
-accordance with the provisions of the trust 
deed. They also raised a new point as to 
a Municipal resolution for compulsory pur- 
chase, which they had recently discovered. 
No reply was sent by the plaintiffs. Ac- 
cordingly, on September 6, 1924, the 
defendants wrote an: important letter re- 
iterating the point about the Municipal 
resolution, and without prejudice to their 
-rights in that respect, they also called on 
the plaintiffs to make out a marketable 
title and complete the sale by October 
21, 1924, time being of the essence of the 
contract, and they gave notice that in 
default of the plaintiffs doing so the 
defendants would treat the contract as at 
an end. a 

16. The reply by the plaintiffs on Septem- 
ber 10 was that they had already made out a 
title, free from'any reasonable doubt, and 
they, accordingly, called onthe defendants 
to send the draft conveyance for approval 
and to complete the sale within a fort- 
night; otherwise the plaintifis would take 
further proceedings. As tg the Municipal 
resolution, they said tbis was the first 
time they had heard of it, and in any 
event it was not a ground for cancelling 
the contract, as no notice had been perved 
-hy the a a 
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-.17. On September. 12, the defendants, 
without prejudice to their contentions 
raised in their letter of September 6, asked 
for information as to certain deeds which 
they had.found on taking search in the 
Sub-Registrar’s Office. The plaintiffs re- 
plied on October 10, stating in effect. that 
these documents did not affect-the property 
in question, and stating at the end that 
their clients had now no alternative but to 
proceed further in the matter. Then, on 
October 30, the defendants wrote saying 
in effect that, as the plaintiffs had failed 
to comply with the notice given in the 
defendants’ letter of September 6, to make 
out a marketable title by October 21, the 
agreement had been at an end since the 
latter date. They, accordingly, called on 
the plaintiffs to return them the earnest- 
money with interest and costa, within 
eight days, in default of which a suit would 
be filed. 


18. The subsequent correspondence is 
headed “without prejudice,” ‘but it has 
gone in with the consent of both parties, 
It begins with a letter, which is undated 
in the Appeal Paper Book, but: which in 


fact was dated December 19, 1924. It ends 


with a letter of April 14, 1925. It shows 
that the parties were endeavouring to agree . 
on the questions to be formulated to the 
Court for settling the disputes between 
them. Eventually they could not agree 
even on this, and subsequently the present 
proceedings were instituted by the plaint- 
iffs on June 4, 1925. 


19. Tt is, however, material to observe 
that, by a letter of February 10, 1925, the 
defendants under Counsel's advice asked 
whether a resolution in terms of the trust 
deed had been passed by the trustees, and 
whether new trustees had been yet appoint- 
ed. In answer to this the plaintiffs gave... 
inspection to the defendants of two resolu- 
tions of the trustees dated June 13, 1924, 
and January 29, 1925, and also a copy of 
a deed of appointment purpofting to have 
been made on September 15, 1924. They 
also stated that three new trustees had been 
appointed, viz., Messrs. S. D. Saklatvalla, 
K. B. Saklatvalla and N. D. Tata (plaintiffs 
Nos. 3, 4 and 5) and that the original trust 
deeds had been lodged for registration. ' 
It is common ground that this was the first 
intimation which the defendants had receiv- 
ed of these particular resolutions and ap- 
pointment respectively. 
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20. I will, accordingly, now proceed to 
deal with these documents. As regards the 
resolution of June 13, 1924, Ex. v,it is 
common ground that only two trustees were 
then present, viz, Mr. R. D. Tata and Mr. 
H. E. Bamji. Sir Dorab was absent. The 
resolution runs as follows :— 

“The trustees-were informed that on the 
death of Mr. Jamsetji Nusserwanji Tata 
and Mr. Kaikhusru Edulji Bamji no new 
trustees wera appointed as there were 
already five trustees. Since then Sir Ratan 
Tata died and Mr. Fardunji Maneckji 
Kanga resigned the office of trustee. As 
there remained only three trustees it was 
necessary to appoint two more trustees to 
make up the number of five trustees. Re- 
solved, that Mr. Sorabji-Dorabji Saklatvalla 
and Kaikobad Bapuji Saklatvalla be ap- 
pointed trustees in place of Sir Ratan Tata 
deceased -and Mr. Fardunji Maneckji 
Kanga resigned respectively. The trustees 
directed that necessary Deed of Appoint- 
ment bs prepared.” . 

21. I think it clear that this resolution 
cannot be regarded as a valid appoint- 
ment of new trustees. Even if the settle- 
ment did not require an appointment to 
-be by deed, still it is clear that this re- 

-solution contemplated that a deed of ap- 
pointment should be prepared. But apart 
from this I think it was a vital defect that 
the appointment was only by two trustees 
and not by all three. The power of ap- 
pointing. new trustees was vested in the 
surviving or continuing trustees or trustee 
including every refusing or retiring trus- 
tee who was willing toact in the execu- 
tion of that power. And even if the spe- 
cial clauses in the settlement as to the 
mode of ascertaining. a majority and as 
to the majority binding the minority could 

` apply here, yet I think it was essential that 
there should be a majority in favour of 
the proposed appointment, after reckoning 

Sir Dorab as having two hostile votes and 
a casting vote. On that basis the proposal 

failed as the two trustees present would be 
outvoted by the absent Sir Dorab. 

22. [C] I may here state that I do not 
think the majority clause would enable, 
say, three out of five trustees, to hold a hole 
in the corner meeting without notice to 
their co trustees, and thus to treat the latter 
as if they were non-existent(C]. They 
are still trustees and entitled to be heard 


’ and to take their partin the execufion of 


the trusts, Ip factit is not proved that 
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Sir Dorab had notice of this meeting, 
although once more Mr. Ghandy purported 
to represent him. As regards the major- 
ity clause, I have already indicated my 
views on the construction of the settlement. 
But it will be borne in mind that-we are 
not here dealing with the proviso restrict- 
ing a sale, but only with the power of 
appointing new trustees. A three-quarter 
majority was, therefore, not essential, 

23. In my judgment, then, the resolu- 
tion of June’ 13, 1924, was invalid, be- 
cause even if it was not essential that Sir 
Dorab should join in the appointment, 
still in his absence he must be taken to 
have voted hostilely, and, therefore, his two 
hostile votes, or opinions, to use the lan- 
guage of the settlement, would, by reason 
of his casting vote, override the views of 
the two trustees present at the meeting. 


24, As regards the appointment of new 
trustees of September 15, 1924, Ex. A, 
that appears to have been valid. Mr, 
5. D. Saklatvalla and Mr. K. B. Saklatvalla 
(plaintiffs Nos. 3 and 4) were thereby ap- 
pointed trustees in the place of Sir Ratan 
Tata deceased and Mr. F. M. Kanga who, 
according to the recital in that deed, had 
resigned his office of trustee on July 5, 
1922. It would appear from the attestation 
that that deed was signed by Sir Dorab 
Tata in London. It appears to have been 
stamped in Bombay on October 31, and 
to have been lodged for registration on No- 
vember, lt. ; 

25. But unfortunately for the plaintifis 
this did not end their troubles, for it 
would appear that, on September 23, 
1974, Mr. H. E. Bamji was adjudicated an 
insolvent. Accordingly, under the express 
provisions of the settlement he thereby 
ipso facio ceased to be a trustee. So once 
more the number of trustees fell below the 
minimum of five. 


26.. It is not, however, suggested that 
there was any further resolution of the 
trustees to sell, nor is there any evi- 
dence before us to show that all the five 
trustees, or even all the trustees for the 
time being, agreed to the sale tò the defend- 
ants prior to the end of October, 1924. 
The legal position, then, in my judgment 
is that up to that date the plaintiffs had 
not shown agood title. Accordingly, they 
were in default, and their letter of Septem- 
ber 10, calling on the defendants to send 
a draft conveyance and te somplete with- 
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in a fortnight was, in my judgment, clearly 
wrong. -At that date, on the information 
then before the defendants, nobody could 
have ‘drawn a conveyance on their behalf 
“Boas to show a good title. [D] In a peculiar 
settlement of this nature it would be 
essential to show not only that the ven- 
dors had a power of sale, but also that 
they had validly complied with the res- 
trictions on that power of sale. [D]. This at 
‘that time could not be done. Consequently 
‘a conveyance, if taken on the then existing 
‘materials, would be nothing less than a 
clear breach of trust, of which any bene- 
ficiary in after years might take advantage. 
I may here add that there is no question 
‘of obtaining the consentiof all the bene- 
ficiaries, for there are alarge number of 
limitations under this settlement includ- 
ing an ultimate trust in certain contingen- 
-cies to charity. 


27. It is, however, urged that the con- 
.duct of the defendants has disentitled 
them from relying ‘on this defect in the 
vendors’ title at that date. This argument 
found favour with the learned Judge, and 
he held that the defendants had taken a 
mass of frivolous objections, that the delay 
between November, 1923, and June, 1924, 
was due to a lenghty and useless corres- 
pondence occasioned by their conduct, that 
the defaulting parties here were the defend- 
ants and not the plaintiffs, and that a 
Court of Equity will not assista dishonest 
purchaser to get out of his bargain by 
resorting to tactics of the kind which were 
displayed in the correspondence on behalf 
of the defendants, In my judgment these 
strong comments by the learned Judge, 
on the conduct of the defendants are un- 
justified. The learned Judge seems almost 
to-have ignored the point that it was the 
duty of the plaintiffs as vendors to make 
out their title and not for the defendant- 
purchasers to do so. I cannot lay too 
great a stress on this elementary proposi- 
tion, one reason for which is that the 
vendor knows his title and the purchaser 
does not. [E] And even where a vendor has 
under the contract an express power of 
rescission if requisitions are made, which 
he is unwilling tocomply with, yet that 
power does not enable him to override re- 
asonable requisitions [E]. See Quinion v. 
Horne (7)and In re Jackson and Haden’s 


(7) 1908) 1 Oh. 596; 75 L, J: Ch, 293; 54-W. R. 
B44; : 
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Contract (8).] We have, however, thought it 
right to look at the correspondence between 
Novémber, 1923, and March, 1924, relative 
to the draft agreement. The draft itself 
was not in evidence in the Court below, 
but we have made it an appeal exhibit. [F] 
Looking at that draft agreement it is clear 
that the defendants were entitled to object 
to any clause being inserted which was 


not covered by the. existing contract be- 


tween the parties, or which would be im- 
plied under s. 55 of the Transfer of Pro- 
perty Act. [F] I do not, therefore, attach 
any blame to most of the defendants’ ob- 
jections. On the other hand, there were 
certain amendments made by them in 
connection with notices from the Munici- 
pality and so ‘on, which they may not have 
been strictly entitled to insist on. I think, 
therefore, that no particular blame can be 
attached to either party for the breakdown 
of the negotiations for a formal contract, 
and for their future reliance’ on the can- 
tract contained in the original correspond- 
ence, Ex, 7. . 

28. It was next said that the defendants 
never brought their objections clearly to 
the minds of the plaintiffs. I do not pro- 


‘pose to detail the actual requisitions and 


answers and the relevant correspondence’ 
any further than I have already done. It 
is sufficient to say that they were discuss- 
ed before us in detail. The learned 
Judge seems to have thought that the 
plaintiffs’ solicitors were misled by the 
ambiguity of the defendants’ requisitions, 
and that they ought not to beallowed to 
take advantage of what was obviously a 
mistake on the part of the plaintiffs’ at- 
torneys which the defendants with due 
care on that behalf could have easily rec- 
tified. With all respect, I do not agree 
with this view. The requisitions seem to 
me fairly to raise the point now relied on, 
although, in the light of subsequent events, 
it may be that the defendants could have 
framed their objections in an even more’ 
explicit manner.. But I see nothing repre- 
hensible on their part and much less that 
there was any sharp practice or unfair 
advantage taken. Before us plaintiff's 
Counsel felt the difficulty of maintaining © 
this extreme position, and stated that he 
did not goto the length of contending 
that the defendants were in default. It 


(R) (1906) 1 Ch. 412; 25 L, J. Oh; 226; 54 W. R. ` 
434; 94 L. Ti 418; 8 t i 


toj 1. 0. 19977 


was sufficient for his purpose to say that 
the plaintiffs were notin default, or at any 
rate were not guilty of such gross delay as 
would alone justify a notice being given 
making time of the essence of the contract. 
He, accordingly, cited s. 55 of the Indian 
Contract Act and Jamshed Khedaram Irani 
v. Burjorji Dhunjibhai (9) and Fry, 6th 
Ed., page 510 and Halsbury, Vol. XXVII, 
page 68, para. 118. 
. 29, But the view’ I take ofthe facts is 
that upto this date the defendants had 
tightly called the plaintiffs’ attention to 
a serious defect in their title involving a 
breach of trust, and had requested them 
to remedy it. But, on the other hand, the 
plaintiffs had repeatedly declined to do so, 
and on the contrary had insisted that they 
‘had already made out a marketable title, 
and they had consequently called on the 
defendants to furnish a draft conveyance 
and to complete within a limited time, in 
default of which the plaintiffs would take 
proceedings. ; 

30. [G] Oa that finding of fact, I think the 
plaintiffs thereby broke their contract, for 
they were: bound to show a good title and, 
on the other hand, they were insisting on 
the defendants taking a title which in fact 
was bad as involving a breach of trust. 
That being so, I think the defendants were 
entitled to regard that breach as a repudia- 
tion of the contract, and to treat the con- 
tract as at an end accordingly [G]. 

: 31. It was stated by the learned Judge, 
that the defendants did not base their 
case on that ground in the Oourt below, 
viz., under s. 39 of the Indian Contract 
Act, but relied on their right to repudiate 
the contract on the ground of non-mutual- 
ity. But the learned Judge has to some 
degree discussed the applicability of s. 39 
aad, moreover, it would appear that, on the 
summons before, him, the question of re- 
scission was not properly before the Court; 
for the original question No. 1 did not 
“raise the question of rescission and the 
learned Judge rightly declined to decide 
the original question No. 2 as to specific 
performance. I think, therefore,it is open 
touson the amended summons to decide 
the case on this point of law, whatever. may 
have been the argument of law presented to 


» (9) 82 Ind: Cas. 246540 B. 289 at p.-299; 18 Bom.. 


L..R 163; 30 M. L.J. 186; 3 L. W. 239; 19 ML. T. 


184; 14 A. L. J; 225; (1916) 1 M. W. N. 229; 23.0, 


L. J. 358; 20 O, W. N. 744; 43 I. A. 26 (P, O). 
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the learned Judge in the Court below. And 
I am unable to take his view that because 
the suit contract was signed by Mr. R. D. 
Tata alone, the remedies of the defendants 
would be merely against Mr. Tata. The 
plaintiffs claim under that contract, and 
they have admitted in para. 2 of the plaint 
that they have received the earnest money. 
They can, therefore, be in no better positicn 
than Mr. R. D. Tata himself. 

32. But evenif the alternative right of 
determining the contract for want of mu- 
tuality is considered, I am not satisfied that 
the defendants ever lost that right. They 
had never agreed to accept any title other 
than that by trustees selling in pursuance 
of a proper resolution to that effect in 
accordance with the express provisions of 
the deed of settlement. Accordingly, there 
up to the end of October 
1924 which relieved the plaintiffs from 
the necessity of clearing the above defect 
in their title, for up to that date the 
plaintiffs had not taken thé requisite sters” 
which would render the sale effective 
against all their beneficiaries. Conse- 
quently there was no contract binding on tke 
trust estate. i 

33. Now, what Lord Parker (then Mr, 
Justice Parker) decided in Halkettv. Dudley 
(10) amounts, I think, to this that [H] 
if and when a purchaser discovers that 
there is a want of mutuality between him 
and the vendor, he can then and there re- 
pudiate the contract. But if he does not 
do so, then it is not open to him at any 
time thereafter to repudiate without giv- 
ing areasonable notice. He must at least 
give areasonable notice to his vendor to 
remove the defect in question.{[H] Thus 
the learned Judge says (page 600*):— 

“It is not necessary for me to go so far 
as to hold that, by not repudiating 
promptly, the purchaser lost his right of 
repudiation altogether; but it seems to me 
that by treating the contract as subsist- 
ing after the discovery of the defect he 
did preclude himself from exercising a 
right of repudiation at a subsequent time 
before giving the vendor a reasonable time 
to curè the defect, and that thereafter his 
only safe course was to limit the time 
within which the’ defect must be removed 
and a title made out, if the contract was to 
go through.” 


3 (1907) 1 Oh. 590; 76 L. J. Ch. 330; 96 L. T. 
9. s 
“Pago of (190) 1 Ohj Ad] 
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34, That decision was followed ‘by this 
Court in Bai Dosibat v. Bai Dhanbai (11), 
where it was held, at page 1094*, that the 
purchaser had not lost her right of re- 
pudiation -altogether, and ‘where in the 
result the Court gave time to the vendor 
to remove the then defect in the title 
by obtaining a release of the restrictive 
covenant then objected to. So, here, it 
may be said that at any rate by July 
23, 1924, when the defendants got a copy 
of the resolution of December 4, 1923, they 
must have been aware of the want of 
mutuality and yet they did not at once 
repudiate. -Yet, nevertheless, I think the 
six- weeks’ notice given by the letter of 
September 6, to make ‘out a marketable 
title to complete by October 21, was, under 
all the circumstances, a reasonable notice. 
It is true that in the plaintiffs’ answers to 
requisitions of June 24, 1924, they had 
stated that two more trustees were being 
appointed. Accordingly, it might be re- 
*asonable to, wait some time for this ap- 
pointment to be completed, and for a 
further resolution to be passed. But, in 
“view of the fact that no further informa- 
_ tion on this point was given, and that on 
the contrary the defendants were requir- 
ed by the plaintifis’-letter of July £3, and 
September 10, to take the title as it stood, 
I would hold that the six weeks’ clear time 
given by the notice of September 6, was 
reasonable having regard to the informa- 
tion then in the possession of the defend- 
ants. : 
35. It seems to me; therefore, unneces- 
sary to determine the plaintiffs’ further 
objection that the notice of Septembar 6, 
1924, did not validly make time of the 
essence of the contract. It was argued that 
the notice was ambiguous and inconsist- 
ent inasmuch as the first portion of it 
threatened repudiation on the ground ofthe 
Municipal notice, and the second portion 
demanded completion, and, moreover, the 
second portion was described as being with- 
out prejudice to the first portion. I think 
in substance the notice amounted to this 
that the plaintiffs were required to deal 
with two alleged defects, viz, the Muni- 
cipal notice and the want of a marketable 
title having regard to Requisitions Nos. 12 
and 13. The words “without prejudice” 
in the second portion were not used in the 


(11) 85 Ind. Cas. 597; 26 Bom. L. R. 1071; A. J. R. 
1925 Bom. 85; 49 B. 325. = 
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sense that the notice was not to be used 
in evidence against the defendants. They. 
were merely intended to preserve the de- 
fendants’ alleged rightsin respect of the 
Municipal resolution. Consequently In re 
Weston and Thomas's Contract (12), which 
decides that a notice headed “without pre- 
judice” is invalid, does not apply here, 

36. But one cannot deal with the case as 
if the plaintiffs’ letters of September 10 
and October 10 had never been written. 
I think, therefore, that by October 30, 1924, 
the defendants were entitled to consider 
that the plaintiffs had said their last word 
and were insisting on the title being taken 
as it was, despite the six weeks’ time 
given to cure the defects complained of, I 
would hold, therefore, that the defendants 
were entitled, on October 30, to treat the . 
contract as at end on the ground of want of 
mutuality even if they had not made time 
of the essence of the contract. [J] There 
is authority for saying that a notice making 
time of the essence is unnecessary, where 
the vendor definitely declines to perform 
his contract. [See Bullen and Leake, 8th 
Edition, page 291 (note E), and Williams v. 
Briscoe (13).]| And, I think, a similar pro- 
position applies to a case of non-mutuality, 
where a notice reasonable in point of time 
T been given as here to remedy the defect. 


37. In the view, then, which I take, the 
contract was validly determined by the 
defendants by their letter of October 30, 
1924, inasmuch as they were entitled to. 
do so either under s. 39 of the Indian Con- 
tract Act, or on the ground of want of 
mutuality. That being so, I do not think 
there is anything in the subsequent cor- 
respondence from December onwards to 
alter their position. Some attempt was 
made by the plaintiffs to rely on the request 
contained in the defendants’ letter of 
February 10, 1925, for information about 
the resolution and the appointment of new 
trustees. But this was solely with a view ' 
to the case which was to be submitted 
jointly with the consent of both parties 
to the Court,andin no way injured the 
legal position of the defendants, On the 
contrary it shows how extremely dilatory 
the vendors were in supplying reasonable 
information, to their purchasers, 


: (12) (1907) 1 Oh. 244; 76 L.J. Oh. 179; 96 I. T, 


_ (18) (1883) 22 Ch. D. 441 at pp. 448, 449; 48 L. T, 
198; 81 W, R. 907, an a 
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- 38. It follows that in my judgment it is 
unnecessary to decide whether the plaint- 
ifs had made outa good title by at any 
rate February 17,1925, But, on the exist- 
ing materials, I am not satisfied that 
they did so even by this late date, For 
that purpose it would seem necessary, or 
at any rate desirable, for the plaintiffs to 
show that the deed, Ex. B, dated January 
8, 1925, appointing Mr. N. D. Tata (plaint- 
iff No. 5) to bea trustee in the place of 
Mr. H. E. Bamji was in fact executed on 
that date or at any rate before the trustees’ 


meeting of January 29, 1925. Otherwise 
there were only four trustees instead of 
the minimum number of five. Moreover, 


Mr. K. D. Saklatvalla (plaintiff No. 4) was 
absent from that meeting, although it is 
urged that he consented to the resolutions. 
But what is very strange is that the meet- 
ing in addition to approving the suit cor- 
‘tract purported to appoint plaintiff No. 5 
to be a trustee in the place of Mr. Bamji, 
and resolved that “the necessary deed of. 
appointment be executed.” 

_ 389 Stopping there, one would infer that 
Ex. B, although dated January 8, was not 
in fact executed until after this meeting 
on January 29 more especially as Mr. 
Ghandy, the solicitor to the trustees, was 
himselt present at the meeting, and Ex. B 
was not. lodged for registration till Febru- 
ary 5, 1925, 

40. The plaintiffs, however, say that this 
is alla mistake, that Ex. B was in fact 
executed by January 8, 1925, that no objec- 
tion of this sort was raised in the Court 
below, and, accordingly, they tendered an 
affidavit to explain how the alleged mistake 
arose. The defendants objected to our re- 
ceiving. further evidence unless they were 
allowed to cross-examine and if necessary 
to adduce further evidence. Accordingly, 
we thought it right to determinethis appeal 
on the existing materials and to reject the 
affidavit as evidence, but allow it to be 
.marked for identification only. 

41. On the present materials I would, if 
necessary, hold that the real date of the 
_ execution of Ex. B is too doubtful, and the 
point involved tooimportant to justify one 
in finding a marketable title had then been 
made out. But if contrary to the view 
which [hold, the contract was still sub- 
sisting on February 17, 1925, I would 
nevertheless have been prepared to give 
the plaintiffs a further opportunity’of prov- 
ing the real date of Ex. B either on a re- 
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mand of the present summons or in some 
separate suit. 

42. I have now dealt with all the points 
raised by the amended summons, and the 
above findings would normally dispose of 
them in favour of the defendants. But 
there is yet another point of importance 
which was raised by the Bench, and it 
arises in consequence of a recent decision 
by their Lordships of the Privy Council in 
Dayal Singh v. Indar Singh (1). 

43. That point is whether the purchasers 
can recover their deposit inasmuch as the 
contract was not registered under the 
Indian Registration Act, 1908. No such 
point was taken in the Court below. It was 
not to the interest of either party todo so, 
and as regards the Court itself it has been 
considered by our High Court, and I be- 
lieve by all Indian Courts, that since 1877 
[K] a contract for saleof land is protected 
by the exemption in 8. 17 (2)(v) of.the Indian 
Registration Act inasmuch as it dces not 
“itself” create any right to band, but mere- 
ly creates a right to obtain a document 
which will create such aright. MJ. This 
is borne out by s. 54 of the Transfer of 
Property Act, which provides that such a 
contract “does not, of itself, create any 
interest in or charge on such land.” So, 
too, the contingent charge given by s, 55 
(6) (b) of the latter Act to the purchaser for 
his earnest-money in the event of his not 
having “improperly declined to accept de- 
livery of the property” has been regarded 
as not created’ by the contract “itself” 
within the meaning of the Indian Regis- 
tration Act. And indeed s. 54 of the 
Transfer of Property Act expressly saya 
that the contract does not of itself create a 
charge. 

“44, In Dayal Singh v. Indar Singh (1) 
a purchaser brought a suit for specifie 
performance on a document which express- 
ly acknowledged the receipt by the vendor 
of Rs. 1,000 for earnest-money. But the 
document contained this passage: “The 
land hasat any rate been sold and the 
vendee has become entitled to it. I (vendor) 
am simply entitled to receive Rs. 9,000” 
(the balance of ‘the purchase-money). 
Subsequently the vendor died, and his 
representatives pleaded in defence that 
the document was void for want of registra- 
tion. They appear to have rested this plea 
on the allegation that the document effected 
a sale and was nota mere agreement for 
sale. The Oourts below held, however, 
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that the document was merely an agree- 
ment, and this particular finding was 
assumed by their Lordships ofthe Privy 
Council to be correct for the purposes of 
that case. But the Board then dealt with 
a point not raised in the Courts below, 
viz., that the purchaser got a charge for 
his earnest-money under s. 55 (6) (b) of the 
Transfer of Property Act, and that con- 
sequently the agreement conferred upon 
him an interest inland, and not merely 
the right to obtain another document 
which would give him thatinterest. This 
point their Lordships held to be good in 
a judgment: which concluded as follows 
(page 1376*):— 

“Their Lordships are of opinion that 
the section applied to the agreement in 
this case, where the buyer had paid earnest 
money, and so farfrom refusing to accept 
delivery, was pressing for specific per- 
formance, and thatthe agreement did in 
itself create an interest and, therefore, did 
not allow of fhe application of s. 17 (2) 
(v). It was, therefore, compulsorily registr- 
able under s. 17 and, not having been 

` registered, was inadmissible in evidence 
under s, 49. 
“Their Lordships will, therefore, humbly 


advise His Majesty to allow thé appeal 


and to dismiss the suit.” 


` 45. Now, the present case is, I think, dis- 
tinguishable in this respect, viz., [L] -that 
the suit contract did not acknowledge the 
receipt of any earnest-money, whereas 
the contract in the Privy Council case 
[Dayal Singh's casé(1)] did, and so expressly 
fell within the opening words of s. 17 (1) 
(c) [la]. [M] No doubt, ina contract con- 
tained in correspondence, one must look 
at the whole correspondence and not 
necessarily stop at, say, two letters if 
subsequent letters show the parties were 
really still negotiating on material points. 
[See Hussey v. Horne Payne (14) and Bristol 
Atrated Bread Co. v. Maggs (15)|. If, however, 
the two letters show a complete contract, 
further negotiations between the parties 
cannot, without the consent of both, get rid 
of the contract already arrived at. [M] [See 
Perry v. Suffields Ltd. (16)]. But I readthe 


(14) (1879) 4 A. Q. 311; 48 L. J. Oh. 846; 41 L. T. 
1:27 W. R. 585, 
" (15) (1890) 44 Ch. D. 616; 59 L. J. Ch. 472; 62 L. 
16; 38 W. R. 393. ` 


(16) (1916) 2 Gh. 187; 85 L. J. Ch. 460; 115 L. T; 
4: 60 S 5. 494, 
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purchasers’ letter of October 16, and the 
vendors’ reply of October 20, 1923 as an 
offer and acceptance which made a complete 
contract. Oonsequently, although the 
vendors wrote on October 24, acknowledg- 
ing the receipt of the earnest-money, that 


. letter was not, I think, part of the contract 


despite the fact that, according to the 
learned Judge’s notes, all three letters 
“constituting contract” were put in as Ex 7. 
The true test is whether on say, October 
22, 1923, either party could have treated 
the previous correspondence as mere 
negotiations, and declined to proceed 
further. In my opinion they could not. 
The payment of earnest money though 
contemplated by the first two letters was 
not a condition precedent. Its non-pay- 
ment. could at most be a breach of an exist- 
ing contract. 

46. That being so, the contract, if it 
required registration at all, would only: 
come within s.17 (1) (b). The decision of 
the Privy Council in 1871 in Futteh Chand 
Sahoo v. Leelumber Singh Doss (17) shows 
that prior to the Transfer of Property 
Act, 1882, a contract acknowledging the 
payment of the consideration money would 
require registration as the consideration 
money: “was for what was to be ultimately 
an absolute sale of the property in ques- 
tion and what in equity would operate as 
asale of the property.” (See page 1314). 
And, doubtless, the. ratio decidendi of that 
case would extend toa contract which did 
not contain a receipt for any earnest 
money. But that decision involved the 
inconvenience of the compulsory registra- 
tion of two documents, viz., the contract 
and the conveyance., Accordingly, what 
is now s. 17 (2) (v) of the Indian Registra- 
tion Act, 1208, was passed in 1877 to exempt 
the ordinary contract of sale from registra- 
tion and to confine registration to the 
conveyance. [See Chunilal Panalal v., 
Bomanji Mancherji Modi (18)]. : 

47. Later still the Transfer ef Property 
Act, 1882, was passed, and as regards this 
Presidency. it has been in force since 
January 1, 1893. Consequently, since that 
date, by virtue of s. 54, a contract of sale 
does not of itself create any interest in or 


charge on theland sold. It would, there- 
(17) 14 M. I. A. 129; 16, W. R. P. O. 26; 9 B. D. R: 
433; %2 Suth. P., O. J 467; 2 Sar, P. O. J. 709; 20 E, 


R. 734. 
oon 7 B. 310; 7 Ind. Jur. 607; 4 Ind. Dee. (N. 8.) 
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fore, seem to. follow froms. 54 that such 
a contract is not one of those “instruments 
which purport or operate to create...any 
interest...” in land within the meaning of 
s. 17(1) (6) of the Indian Registration Act, 
and, therefore, doés not require registration 
under that clause. Or that alternatively 
it is exempted by s. 17 (2) (v) as “not itself 
creating...any interest”...but “merely creat- 
ing a right to obtain another document” 
which will create such interest. 

48. This view obtains support from 
Maung Shwe Goh v. Maung Inn (19) where 
their Lordships of the Privy Councilin an 
appeal from Burma would seem to be of 
opinion that, having regard to s. 64, the 
English doctrine that in equity the 
purchaser is the owner of the land from 
the date of the contract and the vendor 
merely a trustee for him does not now apply 
to India, If that is so, then it would seem 
to follow that their Lordships recognised 
that the ratio decidendi in Futteh Chand 
Sahoo v. Leelumber Singh-Doss (17) can no 
longer prevail in those parts of India where 
s. 54 has come into operation, for the con- 
tract could nolonger operatein equity as a 
sale or transfer of ownership of the pro- 
perty. : 

49. I recognise that in Bapu Appaji v. 
Kashinath Sadoba (20) our Full Bench 
has decided that a vendor owes certain 
fiduciary duties to his purchaser which 
may be pleaded in defence to an ejectment 
suit brought by the vendor in breach 
of those duties. In that particular case 
the purchaser wasstill entitled to specific 
performance; and the principle has been 
extended by Sir Norman Macleod and 
Mr. Justice Shah, in. Venkatesh Damodar 
Mokashi v. Mallappa Bhimappa Chikkalki 
(21) to a case where the purchaser's right to 
specific performance has become barred by 
time. But, having regard to s. 54 ofthe 
Transfer of Property Act,thetrue distinction 
would appear to be that pointed out by their 


Lordships ‘ofthe Privy Council during the - 


argument of the above appeal from Burma 
[Maung Shwe Goh v. Maung Inn(19)] viz., that 


(19) 38 Ind. Cas. 938; 44 I. A. 15 at p. 19; 19 Bom. 
L. R. 179; 21 M. L. T, 18; 15 A. L. J. 82; / . 
W. N. 117; 32 M. L. J. 6; 25 0. L, J. 108; 21 C. W. 
N. 500; 5 
P.O). é 

ne 39 Ind. Cas. 103; 41 B. 438; 19 Bom, L. R. 100 


(21):.68 Ind, Cas, 868; 24 Bom. L. R. 242; 46 B, 
y22; A, L R. 1922 Bom. 9, 
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the purchaser gets no interest in the res but 
only a personal right against his vendor, 
Thus the Lord Chancellor (Lord Buck- 
master) says (page 181*):— 

“Isnot the English doctrine based on 
this that the purchaser is the owner and 
entitled toenter...It seems that in India he 


‘(the puchaser) has not the right to enter.” 


And Lord Wrenbury adds (page 181*}:— 

“Tf he has no interest in the res he has 
no rightto enter. His interest inthe res 
only dates from the registration of the 
transfer.” 

50. In that case no point as to registra- 
tion appears to have been raised, although 
like in Dayal Singh v. Indar Singh (1) it 
was a purchaser’s action for specific per- 
formance and the contract sued on contain- 
ed an acknowledgment by the vendor that 
he had already received Rs. 50,000 out of 
the purchase-money. [See] Maung Shwe 
Goh v. Maung Inn (19).] The fact that the 
sale was by a mortgagor to his 
mortgagee does not affect the ques- 
tion of registration. And tf it be said 
that in Maung Shwe Goh v. Maung Inn (19) 
the Board were only consideringa point 
arising in execution of a decree (see 
page 184*), it may be answered that the 
decree itself, which was for specific perform- 
ance, had been previously confirmed by the 
Boardjin Davis v. Maung Shwe Go (22) ina de- 
tailed judgment. As thereis nothing in the 
reports to shew that the contract of April 
4, 1906, was. ever registered the case is 
difficult to reconcile with the decision in 
Dayal Singh v. Indar Singh (1). 


51. It may be argued that sub-ss. (b) 
and (c) of s.17 (1) both refer to the “‘crea- 
tion” etc., of an interest in land and, that 
consequently both sub-sections must be 
read alike: and that an interest in land 
present or future is either created in both 
cases orin none. But as I read sub-s. (e) 
it is intended to catch written receipts 


-for the purchase-money “on account of the 


creation of any...interest” in land. Accorde 
ingly, Ido not think its operation should 
be confined to those cases where the 
interest in land has already been created, 
On the other hand in sub-s. (b) one 
has to see whether the contract itself 


(22) 11 Ind.: Cas, 801; 38 I. A. 155; 13 Bom. L. R, 
04; 15 O. W. N. 934; (1911) 2 M. W. N. 79; 14 C. L, 
J. 250; 4 Bur. L. T. 229; 8 A. L. J. 1193; 38 OC, 803; 
10 M. L. T. 455; 21 M. L. J. 1127 (P. CO), 
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operates to create etc., any interest in land; 
. 02. Unfortunately neither s. 54 of the 
Transfer of Property Act, nor the two 
` previous decisions of the Board in the 
Burma case [Maung Shwe Goh v. Maung Inn 
(19) and Davisv. Maung Shwe Go (22)] 


would appear to have been brought to the. 


attention of their Lordships who decided 
Dayal Singh v. Indar Singh (1) for other- 
wise in a caseof this far-reachaing im- 
portancea reference tothem might have 
been expected in the judgments delivered. 
This may, Ithink, justify usin refusing 
to extend the decision in Dayal Singh 
v. Indar Singh (1) beyond any case to which 
it strictly applies, until their Lordships 
have had an opportunity of further enunciat- 
ing the lawon the point. Accordingly, in 
the present case, I think, we are not bound 
to extend that decision to a contract regis- 
trable, if at all, under e. 17 (1) (b). So too, in 
Vallabhadas Gordhandas v. Mulchand Hem- 
raj, Original Civil Jurisdiction Appeal 47 
of 1926 decided by Marten, C. J. and Kemp, 
J.,.on September 15, 19:6 (unreported), wé 
recently refused to extend the decision to a 
case where the vendor was suing for specific 
performance, ‘and where in our judgment 
the purchaser had improperly declined to 
accept delivery of the property, and con- 
sequently was not entitled to the charge 
under s. 55 (6) (b) of the Transfer: of 
Property Act on which -the decision in 
Dayal Singh v. Indar Singh (1) was based. . 


„53. On the other hand, we reject the 
aigument that Dayal Singh v. Indar Singh 
(1) is not binding on us because it was 
heard ex parte, and consequently the Board. 
had no arguments from Counsel in support 
ofthe view which has prevailed in India 
since 1877. In our judgment it would norm- 
ally’ be our duty to follow any decision 
of the Privy Council whether or no all 
parties were represented by Counsel before 
their Lordships. ` : 


‘54. One further. point I may mention. ` 


It'may be urged‘ that as soon as any pur- 
. chase-money was paid, the purchaser got 

8 contingent charge under s. 55 (6) (b) of the 
Transfer of Property Act, and that thereupon 
the contract required registration. Butin my 
view the necessity for registration must be 
determined at the date of the instrument 
and not by subsequent events. Conse- 
quently, in the present case I do not think 
‘that the payment of earnest-money on Octo- 


ber 24; 1923, rendered the antecedent con-. 
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tract of October 20 registrable» ‘To hold 
otherwise would cause great confusion in 
practice, and might easily lead to hardship 
on individuals, to say nothing of difficul- 
ties as to the time within which the registra- 
tion must be effected. Itmay, however, be 
that the letter of October 24, 1923, acknow- 
ledging the receipt of the earnest money, 
required itself registration under s. 17 
(1) (c) in view of Dayal Singh v. Indar Singh 
(1) and was, accordingly, inadmissible in 
evidence. But evenifthatis so, the point 
is immaterial, for para. 2 of the plaint con- 
tains a clear admission by the plaintiffs 
that the defendants paid the Rs. 40,00U “as 
and by way. of earnest-money.” oO 

55. On the other hand, under the : pecu- 
liar circumstances of the present’ case, we 
have thought it right to consider the quese 
tion whether the contract itself required 
registration, notwithstanding the admission 
in the pleadings as to its existence: In the 
result, we think the contract did not re- 
quire registration. It is unnecessary, there- 
iore,'to pursue the question as to the effect 
of the pleaded admissions in this respect. 
But I may point out that.the parties werd 
not content with their pleadings. The 
two letters themselves were tendered’ and 
admitted: in-evidence as part. of Ex.7 on 
ie adjourned hearing -on November 16, 
1925, i 
56. In my judgment then, -the defend- 
ants ought to succeed on the amended sum- 
mons for the reasons already given. , 
would, accordingly, answer the questions 
raised by that summons as follows :-—- 
_ (1)(a). No.. = ut a 
- (b). Not on the materials. at present 
before the Court, y.: 6. e 

2 Yes, but it is unnecessary to decide 
whether time was thereby validly. made of 
the essence ofthe contract. - : | 

3. Yes, by their letter of October 30; 
1924, MUNI f 
- 4, No, p 

5. Yes. f i ‘> 

57. ‘I would, accordingly, allow the appeal 
and set aside the order under appeal and 
direct instead that the ‘questions in the 
amended Originating Summons be answer- 
ed as above-mentioned. -There .should, 
accordingly,in my judgment be an order 
on thé plaintiffs for payment of thé edrnest- 
money etc., as‘asked by question. No.5. The 
plaintifis should also be ordered to pay the 
costs of the defendants of this appeal and 
in the Court below and there should be ins 
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terest on judgment at-6 per cent: per 
‘annum. The amended summons and the 
-draft order should be shown to us. . 

: 68. The two letters of October 16 and 
-20, Ex. 7, will be impounded under s. 61 
-(2) and (3) of the Indian Stamp Act, 1899, 
‘and sent to the Collector for action, if he 
‘thinks fit, under s. 6l (4) (a). In our 
‘opinion, these two letters or one of them 
should have been stamped as an agreement 
and were wrongly admitted in evidence 
without payment of the appropriate duty 
(eight annas) and penalty (Rs. 5). [See 
Indian Stamp Act, s. 35 (a) and (c).] But 
“having regard to s. 36, this Court can now 
only act under s. 61. 


59. In conclusion, I should -like to ex- 
press my appreciation of the assistance 
tendered to us by the able arguments of 
Counsel on this appeal. And should it be 
‘desired to take this case further, we will 
‘take special steps to see that any further 
‘appeal is expedited as quite apart from 
the merits of the case. We recognise the 
great. importance of a further. and early 
‘decision being obtained from their Lord- 

| shipsof the Privy Council on the subject 
of the registration of contracts for the. sale 
of land, for a large number of cases in our 
Courts are affected thereby in the absence 
of any. further legislation on thé point. 


Kemp, J.—This isan appeal from the 
decision of :Mr. Justice Mirza on cértain 
questions raised*on an Originating Sum- 
mons taken out by the plaintifis with respect 
to acontract for the sale of certain trust 
property to the appellants. What wecon- 
sider the ‘proper questions for decision 
have been raised before and approved by 
us so-as to enable an answer to be given 
‘on all the points in disputein the Originat- 
ing Summons. ‘These. questions have, 
accordingly, been argued before us. 
- The plaintiffs were at the date of this 
Originating Summons the trustees under a 
Deed- of Settlement dated March 8, 1889, 
executed by the late Jamshedji Nusser- 
wanji: Tata. The terms of the trust deed 
are material and have provided Counsel on 
both sides with ample material for argu- 
ment. I do. not propose to discuss each 
clause in detail. In the view [I take of the 
terms-of the settlement I have ernie’ at the 
following conclusions:— 

(1) The number of trustees was always 
to be * kept up tô abe ae nay to Sadka 
seven, ~ f 
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: /2) The trustees had power to sell the 
trust land the subject-matter of the settle- 
ment. ; 

(3) This power could only be exercised 
“by aresolution passed and sanctioned by 
‘a majority of three-fourths of the votes, 


-calculated as in (4), of the entire number 
“of trustees for the time being, such num- 
“ber not to be less than five and not more 


than seven. 

(4). The tenant for life for the time be- 
ing under the trust being of the age of 
twenty-one years was to be one of the 
‘trustees and in case of difference of opin- 
‘ion between the trustees in the execution 
of the trusts was to have two votes and a 
further casting vote when the votes so cal- 
culated were equally divided. 

It is admitted that the tenant for life 
entitled to the benefit of the trust under (4) 
is plaintiff No. 1 Sir Dorab Tata. 

Plaintiff No. 2 died after the filing of 
‘the appeal. . 

Mr. Justice Mirza held thaf the plaintiffs 
‘had not failed to make out a marketable 
title and he gave no answer to the second 
question raised. before him and left the 
plaintiffs, so far as that question was con- 
cerned, to a remedy by a properly con- 
stituted suit. 

‘Thé-contract of sale was effected in cora 
respondence. By their letter of October 16, 
1923," addressed to the trustees of the Tata 
Settlement, the appellants intimated their 
willingness to purchase certain land—part 
of the subject- -matter of the trust—on Sewri 
Road.” The letter goes on to state:—‘On 
your having accepted this offer we are 
duly to pay to you Rs. 40,000 as earnest 
money.” Clearly this letter was something 
more. han: an intimation of a willingness 
to negotiate. It was an offer and was, in 
my opinion, rightly treated as such and 
accepted on October 20, 1923, by plaintiff 
No. 2 whoin his letter to the appellants 
signed himself one of the trustees of the 
Tata, Settlement. 

Plaintiff No. 2, therefore, purported to 
accept thé offeron behalf of the trustees 
and it’ remained to the trustees to ratify 
his act by.a resolution passed and sanc- 
tioned according to the trust deed. There 
is nothing. to show that any resolution, in 
accordance with the trust deed, had been 
passed by them. In fact, it appears no such, 
resolution had_ been. passed. then’ as the 
first intimation we have of the acceptance 


- ofthe offér “is contained in the resdlution 
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of December 4, 1923, which, in my opinion, 
was not a resolution in accordance with 
the trust deed. . 

Oa December 4, 1923, two of the trustees, 
Messrs. R: D. Tata and Bamji, were pre- 
sent, The third trustee, Sir Dorabji Tata, 
was in England. The solicitor to the trus- 
tees, Mr. Ghandy, was present at the meet- 
ing and purported to represent Sir Dorabji. 
It was resolved that the land in question 
be sold to the defendant on the terms con- 
tained in the correspondence. The trustees 
present noted that there should be not less 
than five trustees and resolved to ask the 
prospective life tenants under the settle- 
ment, the two Saklatvallas, to be trustees. 
Iam of opinion that the resolution passed 
on this occasion was not in accordance with 
the provisions of the trust deed because 
there were not five ‘trustees in existence 
and the resolution was not passed by a 
three-fourths majority. Sir Dorabji Tata 
being a life tenant was entitled to two votes 
in the case gf any difference between the 
trustees and there is nothing to show that 
Mr. Ghandy could properly represent him 
at the meeting, 

Then, on June 18, 1924, there was an- 
other resolution passed at which Mr. R. 
D. Tata and Mr. Bamji as trustees were 
present and again Mr. Ghandy- reprecented 
Sir Dorabji Tata, the third trustee. At the 
meeting it was resolved that Mr. S. D. 
Saklatvalla and Mr. K. B. Saklatvalla be 
appointed trustees in place of two deceased 
trustees and that the necessary deed of 
appointment be prepared. Here again the 
objection might be taken that Mr. Ghandy 
did not properly represent Sir Dorabji 
Tata, but on September 15, 1924, a deed 
of appointment was executed pursuant to 
the resolution passed on June 18, 1924, and 
by that deed which was executed by all 
the trustees the two Saklatvallas were ap- 
pointed trustees, On this date, therefore, 
there were five trustees in accordance with 
the trust deed but no resolution was pass- 
ed by them authorising the sale of the 
property in question. Matters became com- 
plicated again because, on September 23, 
1924, a trustee, Mr. Bamji, became insolvent 
and thereby under the terms of the settle- 
ment ceased to be a trustee. That was 
the position on October 30, 1924, when 
the defendants-appellants put an end to the 
contract. 

Subsequently, on January 1971925, the 
trueices seem to have realiced what was 
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required of them under the trust deed in 
respect of the exercise of the power 
to sell the trust property. At that meet- 
ing Sir Dorabji Tate, Mr. R. D. Tata 
and Mr. 8. D. Saklatvalla were pre- 
sent. So was Mr. N. D. Tata, who is des- 
cribed as one of the trustees in the minutes 
‘of the meeting, although one of the objects 
of that meeting was to appoint him in 
place of the insolvent Mr. Bamji. Mr. 
Ghandy was also present as the solicitor to 
the trustees: Jt was resolved that Mr. N, 
D. Tata be appointed a trustee in place of 
Mr. Bamji and thatthe necessary deed of © 
appointment be executed. It was further 
resolved that the land in question be sold 
to the defendants and the trustees’ solici- 


tors were instructed to prepare the neces- -, 


sary documents. It will be noted that Mr. 
K. B..Saklatvalla who was a trustee was 
not present at this meeting. He appears 
to have keen upcountry and to have con- 
sented to the resolutions passed. If he 
had nonotice of the meeting I would be in- 
clined to hold that the resolution authoris- 
ing the sale of the land was ineffective 
even though had he been present and ob- 
jected the necessary majority of three-~ 


fourths of the votes would have been ob- 


tained with the assistance of Sir Dorabji 
Tata’s votes. Another objection, however, 
to this resolution is that Mr. N. D. Tata 
had not, on January 29; been appointed a 
trustee although the deed of appointment 
appointing him and executed-by all the 
remaining trustees is dated January 8, 
1925. It was registered on February 5, 
1925, which suggests that it was prepared 
before the meeting of January 29, 1925, but 
executed afterwards, If he was nota trustee 
on January 29, 1925, there was not’ the 
requisite number of five trustees in existe 
ence on that date. Iam aware, however, 
that it might be contended that as Mr. K. 
B. Saklatvalla had consented to his appoint- 
ment he became, with the consent of the 
other trustees, a trustee on January 29, 
1925. Itis really, however, immaterial in 
the view that I take whether the resolutions 
of January 29, 1925, were valid or not as 
the material date, in my opinion, is Octo- 
ber 21, 1924, which the defendants inti- 
mated was to be the latest date which they 
would allow plaintiffs for making out a 
marketable title and completing the cons 
tract. | 

Here I may state thatif the question as 
to whether there was an agreement or not 
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‘is in dispute it is not a matter for an 
Originating Summons at all. However, the 
parties agreed to have the question deter- 
mined by an Originating Summons before 
Mirza, J., and any failure by the trustees 
to ratify the contract before the defendants 
put an end to it may be regarded as a 
question of title. 


On June 4, 1924, the appellants’ attor- 
neys sent their requisitions to the attorneys 
of the trustees. Requisition No. 12 is:— 

“The aforesaid Deed of Settlement author- 
ises the Trustees to vary‘investments only 
by resolutions passed and sanctioned by a 
majority of three-fourths of the entire 
number of the Trustees for the time being: 
Please produce the original resolution.” 


Requisition No, 13 inquired: “Are the 
vendors the only present trustees of the 
aforesaid Deed of Settlement?" The trus- 
tees’ attorneys, on June 24, 1924, returned 
the ‘following answers—to Requisitions 
No. 12: “This will be produzed;” to Re- 
quisition. No. 13. “The present trustees 
are Sir D, J. Tata, R. D. Tata, H. E. Bamji. 
Two more trustees are being appointed.” 
The appellants had, therefore, no knowledge 
of whether the trustees had passed a proper 
resolution completing ‘their title. It will 
be noticed that Requisition No. 12 is clear- 
ly ‘directed to this question. . The answer 
to Requisition No. 13 merely states who 
the present trustees, i. e., those on June 
24, 1924, are. The learned Judge consider- 
ed thatthe answer to Requisition No. 13 
and the inspection which the appellants 
had had ofthe trust deed was sufficient 
notice tothem, He says:—“The contract 
was incomplete by reason of the fact that 
there were not then at least five duly ap- 


pointed trustees who could by a three- 


fourths majority pass a resolution author- 
ising the sale of the property to the 
defendants;” and thatthe defendants did 
not choose immediately to.repudiate the 
contract for want of mutuality. I regret I 
am unableto agree because there was no- 
thing before'the appellants thén to satisfy 
them that a proper resolution had been 
passed and they would not have been justi- 
fied in saying that, on October 20, 1923, 
there had not been a resolution in accord- 
anes with the trust deed. The mistake 
the trustees appear to have made is that 
they regarded the matter as one of eon- 
veyance, only whilst it was in fact one of 
title. ao oa : 
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Oa July 16, 1924, the defendants’ attors 
neys wrote:— 

_ With reference to the reply to Requi- 
sition No, 12 it is clear from your reply 
that there is no valid agreement between 
the parties, and under the circumstances 
there is no binding agreement between the 
parties. Without prejudice to the purchas- 
er's above contention and his strict rights 
in the matter and assuming also that the 
trustees have the right ‘under the Deed of 
Settlement to sell and convey, we say that 
the vendors will have to satisfy the pur- 
chasers that all the previous formalities 
have been complied with by giving them 
inspection of the Trustees’ minutes book 
and furnishing a certified true notarial copy 
thereof at their costs." 


On July 23, 1924, the trustees’ attorneys 
replied :— 

“With reference to your letter of 16th 
instant our clients deny that they have 
failed to make out a marketable title or 
that the replies to the Requisitions on title 
are unsatisfactory as alleged therein.” ° 

They further state that they are not 
aware ofthe previous formalities referred 
to in the purchasers’ attorneys’ letters 
which ought to be complied with and they 
send with their letter a copy of the reso- 
lution of December 4, 1923. They further 
proceed to say:— 

“We are, therefore, now instructed to ask 
you to submit the draft conveyance for our 
approval within a week failing which our 
clients will take it that your clients are not 
desirous of completing the matter and will 
take such steps in the matter as they may 
be advised herein to compel your clients to 
complete the sale.” 

Iam ofopinion that up to this date at 
any rate there had been no ambiguity in 
what the appellants were asking for. On 
August 7, 1924, the appellants’ attorneys 
wrote :— 

“Our clients repeat that your clients have 
failed to make out a marketable title and 
their further replies to the Requisitions in 
your letter under reply throw very little 
further light upon the matter.” 


And further :— i 

“With reference to your reply to Requisi- 
tioa No. 12 the resolution is insufficient 
aud notin accordance with the provisions 
of the trust deed.” 

On September 6, 1924, the appellants’ 
atterneys wrete again stating that thora 
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owas a matérial. defect in the title on the 
ground that the trustees had deliberately 
-concéaled a resolution: passed ‘by . the Bom- 
bay- Municipality: to -acquire. the’ land or 
-a portion. of it. ‘They then go on to ‘say 
‘that. without prejudice. to their clients’ 
istrict rights:and contentions in the -events 
-aforesaid they note that the trustees - had 
:doné nothing further to make out a market- 
ablatitle:— . . 
L “Therefore, ‘without’ prejudice : 40 our 
‘clients? strict rights and contentions afore: 
-said we are hereby instructed to call upon 
‘your clients to make out a marketable title 
andicomplete: the sale by October 21, 1824, 
(time being of the essence of the contract), 
dn.default of your clients doing soour clients 
` will treatthe contract as atan end and hold 
your clients liable for return of the. earnest- 
money and “damages.” A 

I. think it may, fairly be said that by 
‘this letter, the appellants gave the trustees 
further time to complete their titles and were 

` ready to ‘accepta marketable’ title by Octo- 
“her 21, 1924, : 
. On ‘September 23, 1924, the trustee Mr. 
‘Bamji ‘became ° insolvent and, therefore, 
-ceased tobe a trustee under the terms of 
the settlement. On September | 10, 1924, the 
‘trustees’ attorneys: ‘wrote: — 
` “Ags our client have made out a title 
‘free-from any reasonable‘ doubt we have 
to call.upon your client tosend draft con- 
‘veyance for our approval and. otherwise to 
‘complete the sale within a fortnight other- 
wise our clients will take further proceed- 
ings. 

Fey wrote again on October 10, 1924:— 

“Our clients have now no alternative but 
‘to proceed further in the matter.” 

On October 30, 1924, the defendants’ 
attorneys wrote:-— | 

“Your clients having also failed to carry 
out the Requisition contained in the last 
para; of our letter- of the 6th ultimo the 
agreement (if it was at all binding upon 
‘our clients) has been at an end since the 
date mentioned in the said letter,” and 
demanding the return of the Rs. "40,000 
earnest-money. 

Reverting to the appellants’ letter of 
September 6, 1924, it had not, in my opin- 
fon, the effect of making time of the 
essence of the contract, though I think the 
trustees had been guilty of unreasonable 
delay justifying the despatch of such a 
‘notice. But the notice purports to pre- 
perve the appellants’ right to repudiate the 
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agreement and at the same ‘time to make 
time of theessence. I do not think such 
a- notice can be regarded.asa proper notice 
for - the . latter purpose. Further, although 
the appellants. cannot rely. on. this notice 
to make time of. the essence of the con- 
tract, the trustees.in their turn can rely on 
it as giving them further time to.pass the 
necessary resolution. or, as the appellants 
put “it, to make out-a marketable title. 
“Were it not for this letter of September 6, 
1924, I think, as the trustees had by their 
‘attorney’ 8 letter of July 23, 1924, refused to 
do anything further, claiming that they had 
alréady madeout a marketable title and 
asking the appellants to send the draft con- 
veyance within a week orthey would take 
steps to compel them to complete, the ap- 
pellantg were not bound tò. givè ‘any fur- 
ther time.at all. They could have accepted 
the ‘trustees’ letter of July 23, 1924, as a 
zefusal to do anything more. But thé ap- 
‘:pellants by their letter.of September 6; 
1924; regarded the matter as still open so ` 
tar as making out a’. marketable title’ was 
concerned. 

By. ‘their letters of. September 10; 1924: 
-and October 10, 1924, the trustees adhered 


‘to the position they had taken up in the 


earlier, letters. It was not till,October 30, 


-1924, that the appellants intimated that the 


agreement. “if it was at all binding upon 
our elients” had been terminated on Octo- 
ber 21, 1924. After that there was no fur- 
ther explanation and the subsequent .cor- 
respondence is concerned with preparations 
for submitting questions to the Oourt on 
the Originating Summons. 

Under these circumstances, it appears to 
me that the appellants were entitled to 
require that the trustees should complete 
their title by a resolution in conformity 
with the terms of the trust deed. How 
could the defendants prepare the draft 
conveyance without this information ? The 
error of the trustees appears to have been . 
that they: regarded the matter as one of con- 
veyance and notof title. It was, I think, 
‘ineffectual for them to appoint additional 
trustees by a resolution on January 29, 1925, 
to make upthe requisite number of five. 
Till that there never were as many as five 
trustees to any resolution authorising a 
‘sale, and it really does not matter what 
they did after October 21, 1924, to perfect 
their title to enable them to convey. 

It remains: to give an answer to ques- 
tion Ng. 5, and here we have to consider 
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the effect of the decision in Dayal Singh. 
v. Indar Singh (1), ,and whether it applies: 
to the present case.” Turning to the judg-, 
ment in that case itis clear that, under- 
the -agreement for sale there, the receipt. 
of Rs, 1,000. by way of ‘earnest-money was. 
acknowledged and their Lordships held: 
that the agreement did in itself create an, 
interest which was compulsorily registr- 


able under s. 17 (2) (w) of the Indian.. 


Registration Act. I .take that case to. 
decide that although an agreement for. 
the sale-of immoveable property does not 
of itself, by virtue of s. 54 of the Trans- 
fer of Property Act, create any interest 
in or charge on such property, neverthe- 
less if by it any purchase-money is ac- 
knowledged to have been received, the 
agreement would require registration 
under s. 17 of the Indian Registration Act, 
as creating a charge on immoveable pro- 
perty under s. 55 of the Transfer of Property. 
Act, An agreement for the sale of immove- 
able property cannot, if not compulsorily re- 
gistrable when made, subsequently have to 
be registered by virtue of anything done 
under it. Section 17 (1) (b) of the Indian 
Registration Act appears to me to refer to 
a@non-testamentary instrument which at its 
inception creates a charge in immoveable 
property. In the present case the contract 
was created, if at all, by the letters of 
October 16 and 20, 1923. On the latter 
date no part of the purchase price had been 
paid under the agreement and indeed the 
earnest-money was not paid until October 
24, 1923. The contract, if it was compul- 
sorily registrable, was so on October 20, 
1923. It appears to me, therefore, that 
the circumstances of the present case do 
not come within the ambit of the decision 
in the Privy Council case cited to us. 

In Maung Shwe Goh v. Maung Inn (19) 
the agreement for sale provided that if 
certain mortgage moneys were not re-paid 
by a certain date the mortgagor agreed to 
sell the mortgage Jand for the amount due. 
on the mortgage plusa furthersum. There 
the agreement did acknowledge the re- 
ceipt of a portion of the price, viz., the 
mortgage-money and provided for pay- 
ment of a further sum in the event of the 
mortgage-moneys not being re-paid by the 
specified date. That decision was given in 
execution proceedings arising from the 
decision of the Board in Davis v. Mdung 
Shwe Go (22) where no objection was taken 
that the contract should have bean regis- 
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tered under s.:17 of the Indian - Registra-* 
tion Act, in Maung Shwe Gohv. Maung Inn 
(19) the remarks of. their Lordships show 
that an agreement for the sale of immove- 
able property does not, under s. 54 of the 
Transfer of Property Act, in India, create 
in favour of the purchaser any interest in 
the res. 

[N] I have, with great respect, some diff- 
culty in reconciling the decision in Davis 
v, Maung Shwe Go (22) with their Lordships’ 
decision in Dayal Singh's case (1) except 
on the assumption that the point was not 
present to the minds of their Lordships 
or the eminent Counsel who argued the 
appeal in the former case. [N] We find that 
the purchaser here has not been in default 
and as the agreement contained in the 
two letters of October 16 and 20, 1923, does 
not require registration, he is entitled to 
a refund of the earnest-money paid by him 
subsequently. i 

I agree with the answers given by the 
Chief Justice and the order proposed. 
AN, A. Anpeal allowed. 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 161 oF 1926, 
January 11, 1927. 
Present:—Mr. Justice Ashworth. 
Pandey RAJDHARI LAL—Opposire 
PartTy—ApPLioant 

: versus 
Rai Sahib Babu RAMESHAR LAL— 
AppLicanr—Opecsits Parry. 

Civil Procedure Code (Act V of 1908), s. 24- Cri- 
minal Procedure Code (Act V of 1898), s. 476— Pro- 
ceedings for making complaint under s. 476, whether 
can be transferred to another Court. 

The power of making a complaint conferred by s. 
476 of the Oriminal Procedure Code is not intended 
to be exercised by any one but the Court before 
which the offence has been committed or a Court to 
which appeals from that Court ordinarily lie. Sec- 
tion 24 of the Code of Civil Procedure cannot, 
therefore, apply to a proceeding of a Uivil Court 
arising out of the power conferred on it by s. 476 of 
the Criminal Procedure Code. [p. 248, col. 2; A} 

Civil revision from an order of the Dis- 
trict Judge, Ghazipur, dated the 30th Oc- 
tober, 1926. 

Mr. Kumuda Prasad, for the Applicant. 

Messrs. Nehal Chand, G. W. Dillon and 
I. B. Banerji, for the Opposite Party. 

JUDGMENT.—This is an application 
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În revision under s, 115 of the Civil Pro- 
cedure Code impugning an order dated 
the 30th of October 1926 passed by the 
District Judge of Ghazipur. The order in 
question isone purporting to be passed 
unders. 24 of the Civil Procedure Code 
transferring a pending proceeding on an 
application to the Munsif of Saidpur made 
under s. 476 of the Code of Criminal Pro- 
cedure that the Munsif should make a 
complaint against a party toa suit on a 
charge of forgery. The order directs that 
the proceeding should be transferred to 
the Subordinate Judge of Ghazipur. 

“The applicant contends that s. 476 of the 
Code of Oriminal Procedure only contem- 
plates a proceeding under s. 476 being con- 
ducted by the Court wherein the forgery 
was committed or a Oourt to which ap- 
peals from that Court ordinarily lie. It 
is admitted by the Counsel for the oppo- 
` site party that appeals donot ordinarily lie 

to the Subordinate Judge from the Munsif 

but he urges that under s. 24 of the Civil 

Précedure Code the District Judge inde- 
pendently of 2.476 of the Oode of Crimi- 
nal Procedure had power to transfer the pro- 

ceeding from the Court of the Munsif. 

It cannot be denied that according to 
the Full Bench decision of this Court, 
Banwari Lalv. Jhunka (1)*, the proceeding 
under s. 476 is to be regarded as a proceed- 
ing by a Civil Court. Nor is there any 
restriction placed on the power of transfer 
conferred by s. .24 of the Code of Civil Pro- 
cedure in respect of proceedings. The 
only question is whether s. 24 of the Civil 
Procedure Code can apply to a proceed- 
ing of a civil Court arising out of the power 
conferred on a Civil Court by s. 476 of the” 
Criminal Procedure Code. In my opinion 
s. 476 of the Code of Criminal Procedure 
must be construed as self-contained and ex- 
haustive, in respect of the matter of a, 
Court making complaint against litigants 
on the ground of perjury or forgery. I 
construe the word “proceeding” in s. 24 of 
the Code of Civil Procedure to cover all 

` proceedings contemplated at the date when 
the Oivil Procedure Oode was passed and 
not to cover a special proceeding not then 
in contemplation but established by a sub- 
sequent Act, namely the Criminal Procedure 


(1) 92 Ind, Cas. 454; 24 A. L. J. 217; 27 Cr. L. J. 278; 
A.I. R 1926 All. 229; L. R.7 A. 25 Or. 

# The reference is to In the matter of the Petition of 
Bhup Kunwar, 26 A, 249 (F. B.) followed in Banwari 
Lal v, Thunke—[Bd] f 
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Amendment Act (XVIII of 1923). [A] It 
is perfectly clear from the terms'of s. 476 
of the Code of Oriminal Procedure that 
the Legislature did not intend the power 
of making a complaint conferred by this 
section to be exercised by any one but the 
Court before whom the offence has been 
committed or a Court to which appeals 
from that Court ordinarily lie. It must be 
deemed to exclude such a Court as that 
of the Subordinate Judge on the principle 
that general provisions cannot override 
special provisions. I hold that s. 24 of the 
Code of Civil Procedure cannot be invoked 
to allow a Court other than the Court, in 
the courseof proceedings in which a -per- 
jury or forgery was committed, or a Court 
to which appeals ordinarily lie from that 
Court, to entertain the question of prefer- 
ring a criminal complaint. [A] A 

Inany case it appears to me very undesir- 
able to pass such an order of transfer. 
Section 476 appears to me to contemplate 
that ordinarily the Court to prefer the com- 
plaint shall be the original Court which 
heard the case and that an Appellate Court 
should only make a complaint when the 
suit has been up before it on appeal or 
when the original Court has granted or re- 
fused a complaint and its order is appealed 
from to the Appellate Court. It was not 
intended by the Legislature that while pro- 
ceedings were going on before the original 
Court the Appellate Court should step in 
and deal with the matter. The District 
Court, apart from its powers as an Appel- 
late Court under s. 476 (B), can only con- 
sider the desirability of itself preferring a 
complaint, if there is some prima facie 
ground for its so doing. Such prima facie 
ground will not exist if the original Court 
is considering the matter and certainly will 
not exist, if, as in the present case, the Ap- 
pellate Court has no reason to believe that 
sanction should be granted. 

In the present case it would appear suff- 
cient for the District Judge to direct the 
Munsif to conclude his proceeding without 
delay. Then ifthe Munsif decided to make 
a complaint the present applicant can ap- 
peal to the District Judge. 

For the above reasons I allow this appli- 
cation but in the circumstances I make no 
order as to costs. 


AN. A Application allowed, 
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PRIVY COUNCIL. 
APPEAL FROM TAE ALLAHABAD Hieu Court. 

. December 10, 1926. 
Present:—Lord Sinha, Lord Blanesburgh, 
Lord Salvesen and Sir John Wallis. 
DEO NARAIN PANDE—APPELLANT 

4 VETSUS 
AGYAN RAM PANDE, sixcE DECEASED, 
AND OTHERS— RESPONDENTS, f 

Hindu Law~-Partition—Evidence of separation— 
Change of residence, joint dealings, separate transac- 
tions—Separation of one member, whether dissolves 
whole co-parcenary, 

Change of residence by the member of a joint 
Hindu family many years after an alleged partition 
is hardly any evidence to prove the partition. Nor 
does the mere fact that the members ofa family have 
small transactions of their own prove that they are 
necessarily separate. [p. 252,col.1; A] i 

[The question whether when a member of a joint 
Hindu family separates the whole cò-parcenary is 
dissolved asa matter of law and the other members 


also become necessarily separated referred to but not 
decided. } 


Appeal from the Allahabad High Court. 
Messrs. L. DeGruyther K.C. and A. Majid, 
for the Appellant. 


' JUDGMENT. 

Lord Sinha.—The prinçipal question 
in these appeals is whether or not Deo- 
narain Pande and Thakur Persad Pande 
were at the time of the latter's death, mem- 
bers of a joint Mitakshara family. 

The family pedigree, about which there is 
no dispute, is shown below:— 


LACHMI NARAIN 





f \ 
Salik Ram Ram Nidh 


Ganga Persad l | 


Udai bankar. | | 
[ 





Tulsiram Agyan Ram 
|| 
Thakur Persad- Sital Peread | 
Musammat deceased 
Ram Piari, 
Musammat Deonarain. 
Laldei 
[ 
[ i 
Ajudhya Persad Kanhuiys 
deceased Persad . 
Musammat deceased. 


Sartaj Koer. 
. 
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- Thakur Persad died on the 3rd February, 

1911, leaving two widows, Ram Piari and 
Lal Dei, but no children. Thereupon, 
there was what has been called the inevit- 
able preliminary contest for mutation of 
names in the Revenue Courts. Deonarain 
claimed that his name should be registered 
in lieu of Thakur Persad'’s in respect of 
all properties which stood registered in his 
name, jointly or otherwise, on the ground 
that Thakur Persad’s interest had passed 
to him by right of survivorship. The 
widows claimed that they had succeeded 
to that interest, as Thakur Persad was 
separate from Deonarain when he died, 
Agyan Ram did not put forward any claim 
of his own in these mutation proceedings. 

The Revenue Courts decided in favour 
of the widows and against Deonarain. 
Thereafter on the 13th January, 1914, Deo- 
narain instituted two suits in the Court of 
the Subordinate Judge of Basti—Nos. 13 
and 14 of 1914. 

Suit No, 13 of 1914 was brought against 
Agyan Ram and the two widows of Thakur 
Persad in respect of an elephant which 
was claimed as belonging to the joint estate 
of Thakur Persad deceased and the plaint- 
iff, Deonarain. 

Suit No. 14 of 1914 was brought against 
the widows Musammats Ram Piari and Lal 
Dei for the recovery of the properties in dis- 
pute as forming the said joint estate. 

Agyan Ram also brought a suit against 
the widows and Deonarain (No. 97 of 1914) 
claiming that he and not Deonarain was 
joint ‘with Thakur Persad when the latter 
died. 

All the three suits aforesaid (No. 13, 
No. 14 and No. 97 of 1914) were tried to- 
gether, and the two priocipal issues raised 
were 

1. Whether Thakur Persad when he died 
was joint with Deo Narain or Agyan Ram 
or neither? and 

2. Did Agyan Ram take possession of 
any elephant belonging to Thakur Persad 
and Deonarain (jointly). Ifso, what was its 
value ? 

After recording evidence, both oral and 
documentary, on behalf of all three parties 
the Subordinate Judge, in an exhaustive 
and careful judgment, held that when 
Thakur Persad died, he was joint with Deo 
Narain but separate from Agyan Ram. He 
also held that Agyan Ram had taken an 
elephant, belonging to. the joint estate of 
Thakur Persad and Deonarain and of the 
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value of Rs. 2,000.. He. accordingly. made 
a decree. in. favour.of Deonarain in each of 
his suits (Nos.. 13 and 14) and. dismissed 
Agyan Ram's Suit. (No. 97). ... 

“The widows and eee Ram filed sepa- 
rate appeals to the High Court against the 
two former.decrees and. Agyan “Ram also 
appealed against the decree in Suit No. 97.. 
. The High Court heard all these appeals 
together and held that neither Deo Narain 
nor Agyan. Ram was joint with Thakur 
Persad. when the latter died and accord- 
ingly decreed. the widows’ appeal and dis- 
missed Agyan Ram’s appeal in Suit No. 14. 
They decreed Agyan Ram’s appeal in the 
elephant case on the ground that as Deo- 
narain had no present interest in Thakur 
Persad’s estate he had none in the elephant, 
evén if it did belong to.that estate and not, 
as Agyan Ram claimed, to his daughter- 
in-law’s estate of Luggupur. 

< Deonarain has appealed to His Majesty 
in Council against both the High Court 
decrees against him, viz., the one in favour 
af the widows, and the other in favour of 
Agyan Rams The respondents in these 
appeals which have been heard together 
have not appeared and they have conse- 
quently ‘been heard ex parte, Their Lord- 
ships: havé considered the whole of the 
evidence,. which has been fully and fairly 
placed before them by the appellant's 
Counsel, 

As isnot uncommon in cases of this class 
in India, the bulk of the very considerable 
body of oral evidence in these cases on be- 
half of all.the three parties was considered 
unsatisfactory and unreliable by both the 
Subordinate Judge and the High Court, 
and their Lordships agree in that opinion. 


Unfortunately, a good deal of the docu- 


mentary evidence also is more or less in- 
conclusive. Both Courts, therefore, found 
considerable difficulty in coming to a con- 
clusion upon the evidence on what appears 
at first sight tobe a simple question of 
fact. 


would first consider what are the facts 
which were undisputed or have been con- 
currently found by both the Courts, and 
they appear to be as follows :-— 

At one time -the two branches of the 
family of Lachminarain Pande were joint, 
“with their ancestral home at village Datua 
Khor, where they had: two houses, one large 
and one small. 
villages, 
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Ia these circumstances, their Lordships. 


They owned a number of. 
including one called: Gumanari, 
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in which. they had*a:sdrt_ of hiit called a 
khalunga (collection or - Gutcheri:houss), 
Sometime prior to March, 1889, there was 
a, separation between the two branches, 

e.. between Salikram’s branch, represent- 
ed -by Ganga Persad, and..Ram. Nidh’'s 
branch, represented by Tulsiram and Agyan 
Ram.. It is not clear. whether there was 
at thesame time a separation in fact be- 
tween Tulsi Ram and Agyan Ram inter se, 
It isargued that when Ganga Persad se- 
parated the whole co-parcenary was dissolv- 
ed as.a matter of law, and Tulsi Ram and 
Agyan Ram became necessarily separated 
though Tulsi Ram from that time would 
continue joint with his own son and grand: 
son (Thakur Persad and Deonarain) who 
from then onwards constituted a new joint 
family. The case reported in Hari Bakhsh 
v. Babu Lal (1) is relied upon as AGENG 
for this proposition. 

However that may be, it has ‘been con- 
currently found by both the Conrts that 
some time between 1889 and 1892. Agyan 
Ram did actually separate from his brother 
Tulsi Ram and his branch. Thereafter 
he never had any transaction jointly with 
Thakur Persad or his branch,. and was 
separately recorded in the Revenue Regis- 
ter and the village papers, with regard to 
the villages jointly owned, Their Lord- 
ships have no hesitation in aecepting this 
concurrent finding that Agyan Ram be- 
came separate from his brother Tulsi Ram's 
family before 1922. 


The next undisputed fact in the history 
of the family is that about the year 1889 
Tulsi Ram and his branch of the family 
left the ancestral home at Datua Khor and 
migrated to Gumanari where they convert- 
ed the little khalunga into their family 
residence. Agyan Ram continued to live 
with his family in the old home at Datua 
Khor. Tulsi Ram died shortly after 1829 
and thereafter Thakur Persad and his 
minor nephew Deonarain continued to live 
at Gumanari, until Thakur Persad built a 
new house at village Mohna Khor, some 
time between 1901 and 1.04, to which he 
removed’ with his two wives, leaving Deo- 
narain to live in the Gumanari house 
with his family. Both Courts have found 


(1) 83 Ind. Cas. 418; 51 I. A. 163; 22 A. D. J. 254; 
34 M. L. T. 70; A.I R. 1924P. O. 126; 5 L. 92; 280. 
W.N. 953; 20 L. W. 406; (1924) M. W. N. 650; 26 
Bom. L. B. 1108; 47 M. L. J. 938; 1 L. C. 437; L. 
R. 5 A. (P. on 10 0. & A L. R. 1471; 1 O. 
W. N. 538 (P. C 
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and their Lordships -agree that neither 
Deonarain’ nor Agyan Ram ever lived in 
this house at Mohna-Khor.. ta 
- The reason why Thakur Persad removed 
“to Mohna Khor has been variously stated 
in the vidence. It is not necessary to 
go into that-matter, as it is not the case 
of any of the parties to this litigation, 
and there is no evidence even to suggest’ 
that a partition took place between Thakur 
Persad and Deonarain at the time when 
the former removed his residence from 
Gumanari to Mohna Khor. ’ 

Deonarain was a child when Tulsi Ram's 
family removed to Gumanari about 188! 
and after Tulsiram’s death he remained 
joint with his uncle Thakur Persad; and 
the sworn testimony of Thakur Persad 
himself, in Suit No. 781 of 1896, recorded 
on the 13th of January, 1897, proves incon- 
testably that on that date he and Deo- 
narain were still joint. The onus of prov- 


ing a separation between them subsequ-' 


ent to that date is, of course, on the party 
alleging such separation. 

The case made on behalf of Thakur 
Persad’s widows—and in this respect Agyan 
Ram supported them—was that such sepa- 
.Tation took place in fact some time towards 
the end of 1897 or early in 1898, shortly 
after ‘Deonarain attained his majority. 
Considerable oral evidence was adduced 
to prove that at this time Deonarain was 
pressing for a partition which was effected 
and by which, Deonarain gave up his 
share in the different villages over which 
the family estate was scattered and took 
in lieu thereof the whole of the i2-annas 
share or patti in village Gumanari which 
previously belonged jointly to himself, 
Thakur Persad and Agyan Ram. 

The Subordinate Judge rejected the 
case so made. It was, he considered, in- 
vented after the mutation proceedirgs, as 
no such case was at that time made by 
the widows or by Agyan Ram who was 
then supporting them. : 

The High Court,on the other hand, accept- 
ed this case. Mr. Justice Walsh consider- 
ed that though the evidence of express 
partition could not be accepted, Deonarain’s 
own course of conduct, in residence, busi- 
ness and life and his insincere efforts to 
explain them away show conclusively that 
he had separated from Thakur Persad. 
Mr. Justice Piggot in a careful judgmtnt 
reviewed the whole evidence and while 
agreeing with the Subordinate Judge that 
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much of it was unreliable also came to 
the conclusion that the circumstances of 
the case generally and the documentary 
evidence afforded a great deal of corrobora- 
tion to those witnesses who deposed to a 
definite separation. between Deo Narain 
and Thakur Persad shortly after the former 
had attained his majority. 

Taking first the direct evidence, it ap- 
pears ‘that Mr. Justice Piggot was inclined’ 
to accept the evidence, in part at least, of 
two ofthe witnesses who deposed to an actual 
and -formal séparation in 1897 or 1898, viz., 
Shivraj Ram Sukul, the family priest, ex- 
amined on behalf of Agyan Ram, and 
Tribeni Lal the village Patwari ‘a witness 
for the widows). Apart from the discre- 
pancies in their evidence to which the 
learned Judge himself alludes and the 
unfavourable comments thereon by the 
Subordinate. Judge, it appears to their 
Lordships that this evidence cannot be 
accepted for the following substantial 
reasons. Firstly, because the partition they 
speak toas having taken place in 1897-8 
is one between the three c8-sharers, viz, 
Thakur Persad, Deonarain, and Agyan 
Ram and not merely between the two 
former. Having regard to the finding that 
Agyan Ram had separated before 1892, 
it is impossible to accept the story which 
assumes that he remained joint till 1898. 
Bat the matter does not rest there. If the 
story was true, Agyan Ram in 1898 gave 
up his share in village. Gumanari to Deo- 
narain. But the Revenue Registers show 
that Agyan Ram continued to be recorded 
as proprietor ofa 3-annas 10-pies 8 chataks 
share not only in 1911, when Thakur 
Persad died but even after the widows got 


‘their names registered. What is of even 


greater importance is that the Patwari's 
village papers (Ex. Rand Ex 5), filed on 
behalf of the widows, show beyond doubt 
that. Agyan Ram continued to realise the 
rents of his share of Gumanari, through his 
agent Chail Behari Lal in 1315 and 1316 
Fasli (1903-9). Thus the whole basis of 
the alleged partition by which Deonarain 
took the share of Agyan Ram in Guma- 
nari in addition to his own and Thakur 
Persad’s fails entirely. There is the further 
fact referred to in the judgment of the 
Subordinate Judge that the alleged parti- 
tion would have also affected the shares of 
Thakur Persad and Agyan Ram as between 
themselves in the other villages in such 
& manner that thereafter Agyan, Ram 
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would collect two-thirds and Thakur 
Persad one-third of the rents thereof—a fact 
which is not only not borne out but disprov- 
ed by the evidence. Nor is it possible 
altogether to ignore the fact that no such 
partition was alleged by the widows in the 
mutation proceedings. 

There remains for consideration the 
circumstantial evidence which was con- 
sidered by the High Court to support the 
story of a parition in 1897-8, That resolves 
itself into (1) separation of residence, and 
(2) documents after 1898 showing that 
Thakur Persad and Deonarain were trans- 
acting business separately. 

[A] As regards residence, it is sufficient to 

observe that Thakur Persad admittedly 
` did net remove to Mohna Khor till after 
1901—-possibly 1904. This change of resi- 
dence is hardly any evidence to prove a 
partition in 1897-8, 

As regards documents, showing transac- 
tions by members of the family, quite a 
number were proved to make out either 
joint or separate dealings. There are 17 
such on the record executed between 1896 
and 1911. Of these the most important 
ere 4 conveyances or sale deeds—all of them 
in favour of Thakur Persad and Deonarain 
jointly. One of these four, Ex. 3, is a con- 
veyance by which Thakur Persad and 
Deonarain purchased in thei joint names 
a small share in village Datua Khor on the 
z1lst of October, 1908, 2. e. more than 10 
years after the alleged partition. With 
regard to this document, it cannot be 
argued, as it can in support of some of the 
others that the consideration was money 
owed tothefamily prior to 1898, for in 
this case the consideration was partly 
jn cash and partly money owing under 
mortgages of as late as 1£06 and 1907. 

The rest of the documents, fully sum- 
marised by the Subordinate Judge are 
either insignificant or inconclusive in their 
nature; so far as they show joint dealings 
they discredit the aileged partition, and 
the mere fact that either of them had 


` small transactions of their own does not 


prove thatthey were necessarily separate.[A] 

On the whole their Lordships are of 
opinion that the widows did not discharge 
the onus which rested upon them of prov- 
ing that there was a separation between 
Thakur Persad and Deonarain in 1897-8 
oratany time prior to the ceath of the 
former in 1911. 

There remains the 


question of the 
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elephant in Suit No, 13 of 1914. The Sub- 
ordinate Judge held that an elephant be- 
longing to the joint estate was wrongfully 
taken possession of by Agyan Ram and 
that the latter's defence to the effect that - 
it belonged to his daughter-in-law Sartaj 
Kueri, proprietress of the big Luggupur 
estate, was not made out. Agyan Ram 
appealed. As the High Court held that 
Deonarain was separate from Thakur Persad 
and, therefore, took no present interest in 
his estate or in the elephant, even if it 
belonged thereto, they decreed the appeal, 
As their Lordships have arrived at a 
different conclusion on the main question 
it is necessary to consider how far the 
Subordinate Judge's judgment and decree 
for Rs, 2,000 in favour of Deonarain is 
well founded. - 

Having considered the evidence placed . 
before them their Lordships see no reason 
to interfere with that decree. 

Their Lordships will accordingly humbly 
advise His Majesty that the decrees of 
the High Court appealed from should be 
set aside with costs and the decrees of the 
Subordinate Judge restored and that the 
respondents puy the costs of these appeals. 

BLN. A. Appeals allowed. . 

Solicitors for the Appellant.—Messrs Ray- 
mond, Oliver & Co. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second CIVIL APPEAL No. 127-B or 1926. 
January 27, 1927. 
. Present :—Mr. Findlay, J. O. 
_ FAKIRA AND ANOTHER—DEFENDANTS— 
APPELLANTS ; 
versus 
DATTATRAYYA KRISHNA WANI AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 

Berar Land Revenue Code, 1896,s. 78 (2), applicabil- 
ity of—Permanent tenancy—Varying rent—Annual 
leases—Presumption of permanency, whether arises— 
Civil Procedure Code (Act V of 1908), s. 100—Finding 
as to legal status—Second appeal—Interference. 

Section 78 (2) ofthe Berar Land Revenue Code 
does not apply where possession, though continued, 
can be referred to distinct annual leases and there 


_isno proof that the tenancy existed before 1874. fp. 


253, cols. 1 & 2; AJ 

It is opento the second Appellate Court to inter- 
fere with a finding of the lower Appellate Court 
as to the legal status ofa person. [p. 253, col. 2; Bi 
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Although the fact that rent may he enhanced from 
time to time is not necessarily destructive of a per- 
manent tenancy, yet where, from yeartoyear there 
has been a formal annual lease, the fact of the rent 
varying largely from time totimeisa strong indica- 

| tion that the tenancy was an annual one. [p. 253, col. 
2; p. 254, col. 1; C] 

Appeal from the decree of the District 
Judge, East Berar, Amraoti, dated the 2yth 
Ta 1926, in Civil Appeal No. 106 of 
1925. . f 

Mr. V. N. Herlekar, for the Appellants, 

Sir M. V. Joshi and R. R. Jaywant, R. B., 
for the Respondents. 

JUDGMENT. —The facts of the case 
are sufficiently clear from the judgments 
of the two lower Courts and need not be 
repeated here. On this second appeal 
coming on for hearing the Pleader for the 
defendant-appellants only pressed the 
grounds of appeal relating to fields Nos. 72 
and 75, tothe question of the validity of 
the notice alleged to have been sent to the 
appellants and to the effect of defendant 
No. 2, who was not the managerof the 
family, having executed the kabuliyats. 

The first Court found that the defendants 
were permanent tenants so far as fields 
Nos. 72 and 75 were concerned. In this 
connection the plaintiff-respondentsadmitted 
that field No. 75 had been cultivated by de- 
fendants’ grandfather, Adku, in 1874, while 
field No. 72 was cultivated by Adku’s brother 
Shrawan in the same year. As regards 
what happened before 1874, the position is 
obscure, the plaintiffs’ allegation being 
that these two fields have been waste land. 
As is clear from the documents sunimaris- 
ed in paras. 8and 10 of the lower Appellate 
Court’s-judgment, field No. 72 subsequently 
first appeared in Ex. P-5 which relates to 
the year 1916, but, as shown by the learned 
District Judge, it is clear that from 1903 to 
1912 field No. 72 was not with the widow of 
Shrawan and that it was apparently taken 
up afresh again in 1916. Field No. 75, on the 
other hand, has been taken on yearly leases 
for some 20 years from 1902 as shown by 
the lower Appellate Court, 


[A] It is urged on behalf of the. present 
detendants that the plaintiffs, in their reply 
in the first Court, admitted the continuous 
possession of the defendants, but the 
plaintiffs’ statement must be taken as a 
whole and their position very clearly, was 
thatin the case of either field there was a 
distinct annual lease given from year to 
year. I do not, therefore, think that s. 78 
(2) of the Berar Land Revenue Code can 
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possibly apply in the circumstances of the 
present case [A]. . Here, the duration of the 
tenancy is known and there has been no 
proof whatever that it existed before 1874. 
Nct only so, but in the case of one of these 
fields there has been a definite proof of a 
long break thereafter, whilein the case of 
the remaining field it is perfectly clear that 
all through there has been a definite and 
specific annual contract of tenancy. lf 
documents like Exs. P-5, P-6 and P-7 as 
well as others are examined in detail, it 
will be found that the terms of the tenancy 
differed greatly from year to year. The 
rent never remained a. fixed factor, and all 
the circumstances of this case point to the 
irrefragable conclusion already arrived at 
by the lower Appellate Court that in the 
case of these two fields there was a definite 
letting from year io yeer on terms which 
varied almost annually and, in these 
circumstances, it seems clear to me that no 
presumption in favour of permanent 
tenancy can possibly arise in the particutar 
circumstances of the present case. In view 
of the changing conditions of the yearly 
leases of the field it is utterly impossible 
to accept the explanation of the first de- 
fendant, Fakira, that these kabuliyats were 
only executed in token of the ownership of 
the plaintiff respondents and of the pay- 
ment of lease money. Very obviously, the 
only legal presumption, which can arise 
from the continued execution of these 
kabuliyats over a long period of years, is 
that.the executant knew-that he was taking 
an annual lease of the fields, and any other 
conclusion seems to me an utterly impos- 
sible one in the circumstances of the present 
case. ; 

The Pleader for the appellants has relied 
on Raghunath v, Lakshuman(1), as authority 
for twopropositions, viz.,(1) that [B]itisopen 
to this Court sitting as one of second appeal 
to interfere with the finding of the lower 
Appellate Court as to the legal status cf the 
defendants, and, secondly, that permanency 
of tenancy and fixity of rent are two distinct 
matters and that a permanent tenancy may 
still exist, even although a discretion is 
vested in the landlord to enhance the rent 
from time to time. As regards the first 
proposition I fully accept it, [B] and I also 
agree that [C] the fact that the rent may be 
enhanced from time to time would “not 
necessarily be destructive of a permanent 
tenancy. But, at the same time, as-regardg 


(1) 2 Bom, L,R,9A e 
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this latter point it seems to me idle to con- 
tend, in the circumstances of the present 
case, where from year to year there has 
been a formal and annual lease of the two 
subjects in dispute that the fact of the rent 
varying largely from time to time is not a 
strong indication that the tenancy was only 
an annual one.[G] I can, therefore, see no 
reason for disturbing the finding of the 
lower Appellate Court to the effect that the 
appellants are not permanent tenants. 

As regards the two remaining points, viz., 
the notice alleged to have been sent to the 
defendants and the authority of defendant 
No. 2 to execute the kabuliyats, it is perti- 
nent to point out that the only point press- 
edin the cross-objections by the present 
appellants in the lower Appellate Court 
related to the question of their permanent 
tenancy in the remaining fields in suit. It 
is not, in reality, therefore, open to the 
appellants to now raise this point on second 
appeal. Imay remark, however, thatI see 
no: reason why the evidence of Sayad 

P. W. No. 8). village postman, should not, 
be accepted. If the present appellants 
thought that they would have derived any 
benetit from the production of the delivery 
book referred to by the said witness, it was 
open to them to have called for it, 

As regard the other point, which related 
to the lease of 1922,: it, in effect, becomes 
immaterial in view of the general finding 
that the appellants are not permanent 
tenants. 

The appeal is accordingly dismissed: 
The appellants must bear the respondents” 


costs, Costs in the lower Courts as already 
ordered. 
G. R D. Appeal dismissed: 
ALN. As 


LAHORE HIGH COURT. 
_ Lerrers PATENT APPEAL No. 24 op 1925, 
January 8, 1927. f 
Present :-—Sir, Shadi Lal, Kr, Chief - 
Justice, and. Mr. J ustice Broadway. 
ABBAS ALI KHAN—Derenpant— 
APPELLANT 
versus 
’ YUSAF ALI KHAN—Prarstire— 
j RESPONDENT. 
Limitation Act (X of `1908), s. 14—Punjab Tenancy 
Att (XVI "of 1887), 45—Proceedings for issue of 
notice of d anan cous to contest liability to eject- 
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ment—Subsequent suit for possession—Limitation— 
Exclusion of time—‘Court'—‘Defect of jurisdiction. 

The time during which the plaintiff has been pro- 
secuting proceedings under s.45 of the Punjab Ten- 
ancy Actfor issue of notice of ejectment to the de- 
fendant cannot be excluded under s. 14 of the Limita-, 
tion Act in computing the period of limitation for 
a suit for possession inasmuch asthe notices of eject- 
ment in these cases are issued by a Revenue Officer 
and nota Court. Nor can the period during which 
the plaintiff was subsequently unsuccessfully resist- 
ing a suit instituted by the defendant ina Revenue 
Oourt to contest his liability to ejectment. be ex- 
cluded under the section as the suit cannot be held 
to havefailed for want of jurisdiction or any other 
like cause. [p. 255; col. 1; AJ, 

Letters Patent Appeal from an order of 
Mr. Justice LeRossignol, passed in Civil 
Appeal No. 1171 of 1924, dated the 24th No- 
vember, 1924, reported in 84 Ind. Cas. 733. 

Mr. Fakir Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT. 

Broadway, d.—In this and the threé 
connected Letters Patent Appeals Nos. 25, 
26 and 27 of 1925the only point for deter- 
mination is whether the suits out of which 
these appeals have arisen were within time: 
The plaintiffs had instituted the said suits 
for possession of certain plots of land which 
they alleged had fallen to their share 
on a partition which was effected in Octo- 
ber, 1910. They alleged that “they had 
obtained possession ofthe saidlands through 
the Revenue Authorities on the 4th June, 
1922, but had been subsequently dispossess- 
ed by the dsfendants.- The suits were 
instituted on the 9th January, 1923, and 
consequently were clearly time-barred. The 
plaintiffs alleged, however, that in Novem- 
ber, 1921, they had taken action under s. 45 
of the Punjab Tenancy Act and had notices 


` of ejectment issued to the defendants. Sub- 


sequent to this the defendants instituted 
suits to contest their liability to ejectment 
in the Revenue Court which suits were dis- 
missed in default on the 25th May, 1922, 
whereupon the plaintifis had applied to be 
put into. possession and were put into pos- 
session on the -4th June, 1922. The land 
being in the possession of tenants, however, 
the plaintiffs’ possession :was merély sym- 
bolical and it appears that the requirements 
of law were not complied with and that, 
therefors, they could not be held to have 
received possession at all. On the 9th 
June, 1922, the defendants applied for and 
obtained restoration of their suits which 
had been dismissed in default and these 
suits wereultimately decreed in their favour; 
the notices of ejectment being. cancelled, 
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Subsequent to ‘the cancellation of these 
notices the present: suits were instituted. 
The learned District Judge dismissed the 
suits as barred by limitation holding that 
inasmuch as there had been irregularities 
in the delivery of possession to the plaint- 
iffs in June, 1922, the defendants must be 
held to have been in continuous possession 
from 1910. On appeal .it was held by a 
Judge of this Court that the suits were 
within time having regard to provisions 
óf's. 14 of the Indian Limitation Act and 
the cases remanded for a decision on the 
remaining issues. ~ 

Mr. Fakir Chand on behalf of the appel- 
lants has argued thats. 14 does not apply. 
Section 14 (1) of the Indian Limitation Act 
is as follows:— 

“fn computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another civil proceeding 
Whether in a Court of.first instance or in 
a Court of Appeal against the defendant, 
shall be excluded, where the proceeding 
is founded upon ‘the same cause of ac- 
tion’ and is prosecuted in good faith ina 
Qourt’ which, from defect of jurisdiction, 
or other cause of a like nature, is unable to 
entertain it.” 

“ [A] Now, the notices of ejectment in these 
cases were issued by a Revenue Officer and 
not'a Revenue Court and the subsequent 
suits’ for cancellation of the notices were 
successful. on the merits. There.was no 
defect of ‘jurisdiction and it seems to me, 
therefore,.clear that the plaintiffs could 
hot claim the benefit of s. 14 of the Indian 
Limitation Act. [A] I would, therefore, accept 
these appeals and dismiss the suit with 
éosts, 

“ Shadi Lal, C. J,—I concur. | 
ANA Appeal accepted, 
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NAGPUR JUDICIAL COMMIS- 
` SIONER’S COURT. 
SECOND Civit APPEAL No. 8 oF 1926. 
February 3, 1927. 
Present;—Mr. Hallifax, A. J. O. 
YADORAO AND AN OTHER— PLAINTIFFS 
ANE 
versu * 
CHANDUDAS anp oe Daren 
— RESPONDENTS. 
Contract Act (IX of 1872),s. 68—Ainor-—-Loan by 
prother—Amount spent in marriage—Minor's liability 
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—Necessaries—Civil Procedure Code (Act V of 1908), 

. XLI, r. 88 —Appellate Court—Decree, whether can 
be varied in favour of absent respondent. 

A minor is not liable at all ona contract of lean 
entered into by his mother but willbe liable under 
s.68 of the Contract Act for such portions of the 
loan as are proved to have been spent for procuring 
necessariesfor him. ([p,°255, col. 2; A] 

. Evean in the absence of a respondent an Appellate 
Court has the power, under r. 33 of O. XLI, Civil Pro- 
cedure Code, to vary the decree in his favour. |p. 256, 
cols. 1 & 2; B h 
“ Second appeal against the decree of the 
District Judge, Raipur, dated the 18 Sep- 
tember, 1925, in Civil Appeal No. 35 of 
1925. 

Mr. G. R. Deo, for the Appellants. 
-~ Mr. P. N. Rudra, for the Respondents. 


JUDGMENT. —The learned District 
Judge has held that the plaintiffs have 
failed to prove that the sum of Rs. 600 
was used in payment for necessaries sup- 
plied to the minor for his marriage. That 
tinding is based upon the fact that it is 
not even asserted in the evidence that 
more than Rs. 200 or Rs. 250 was so spent. 
But there has been no examination of the 
question whether any less amount than 
Rs, 600 was so spent. [A] The minor is not 
liable at all on the contract made by his 
mother, but he is liable for any sum of 
money spent on procuring necessaries for 
him. The liability is based on the author- 
ity of s. 68 of the Contract Act, and not, 
as the learned Judge has said, “on the 
authority of the decisions reported as 
Tukaram Manaji Dhangar v. Ramchandra 
‘Hari Peshkar (1). and Jhitibai -v. Tejmal 
<2)" [A]. , | 
“Now, a sum which. Prayagdas (D. 
W. No. 9) calls one of “Rs. 200 or Rs. 250” 
has very clearly been proved to have 
been paid to him for articles already sup- 
plied by him and his son Bhuneshwardas 
for the minor’s marriage to the daughter 
of Bhuneshwardas. Prayagdas does say 
that the price of these things has never 
yet been paid, but thatis obviously un- 
true. His son Bhuneshwardas not long 


afterwards took over charge of the minor's 


property; which is considerable, and avoid- 
ed going into the witmess .box; it was 
more convenient to send his father there, 
though. he himself was the person con- 
cerned in the matter, with which his father 
had little to do. The vagueness of the 
statement of the amount, which is a refusal. 


r 2N.L.R. 2 s 
(dl Tnd. Cas. 35; 18 N.L: R. 108, « 


‘bse ; Y 


to state it definitely, is a further iadica- 
tion of the untruthfulness ofthe witness, 
and also of the amount having been much 
greater. 

But a denial by a witness that a sum of 
money was paid cannot be called evi- 
dence thatit was, even if the denial appears 
untrue. There is, however, direct evidence 
of the payment in the deposition of 
Thakur Ram (P. W. No. 8), which is 
strongly corroborated by all the other 
facts of the case. In regard tothe amount 
there is no evidence beyond the statement 
of Prayagdas, and his grudging admission 
of “Rs. 200 or Rs. 250" is good proof that 
it was not less than Rs. 2.0. I find accord- 
ingly that a sum of Rs. 250 was advanced 
by the plaintiffs for payment fornecessaries 
suited to the minor’s condition in life 
which had already been purchased, which 
is the same as supplying him with them. 

The interest which Budhia Bai agreed 
to pay in the bond was at the rate. of 
13% per cent, per annum oras it is com- 
monly called, “eighteen annas a month.” 
But the interest to be awarded is not on 
the contract, which is void, but as damages 
at a fairrate. The rate of 13} per cent. 
is certainly a very reasonable rate, and 
that is further proved by the fact that it 
is the rate which Budhia Bai and Purandas 
were willing to pay and agreed to pay in 
the bond they executed. The respondent 
Chandudas is, therefore, liable to pay to 
the plaintiffs the sum of Rs. 250 with 
compound interest thereon at 134 per cent. 
per annum from the 19th of May, 1920 
to the 21st of April, 1925, that is Rs. 466-6-0. 

By inadvertence, of which the least to 
be said is thatit is regrettable, the learned 
District Judge has entirely ignored the 
claim made against the second defendant 
Purandas and decreed against his son 
Dugnudas, who was made a defendant in 
his place when he died not long after the 
suit was instituted. The decree of the 
first Court ordered the paymentof Rs.969-1-6 
and Rs. 205-7-3 for costs, with interest on 
both -sums at 6 per cent, per annum from 
the 2ist of April, 1925, till the date of 
payment, by both Chandudas and Dugnudas, 
the liability of the latter being limited to 
. the extent of the assets of his father 
Purandas in his hands. Chandudas alone 


< appealed making Dugnudas a respondent. 


and Dagnudas did not put in any appear- 


ance. 
[B]Even in the absence of a respondent an 
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Appellate Court apparently has the power, 
under r. 33 of O. XLI, to vary the decree 
in his favour, [B] but the learned Judge 
did sot even purport to act under that rule. 
He examined the liability of Chandudas 
alone, and finding that he was not liable 
set aside the whole decree and dismissed 
the suit. Ihave myself considered whe- 
ther the decree of the first Court against 
Dugnudas ought to be altered, under r. 33 
of O. XLI, because of the result of the 
claim against Chandudas, and I can find no 
reason for doing so. 

The decree of thelower Appellate Court 
will accordingly be set aside. In its place 
a decree will issue ordering the defendant 
Dugnudas to pay to the plaintiffs the sum 
of Rs. 969-1-6, out of which the defendant 
Chandudas shall be liable, severally and 
jointly with Dugrnudas, for Rs. 466 6-0 
with interest at 6 per cent. per annum 
from the 25th of April, 1925, till the date 
of payment. The liability rof Dugnudas 
will be limited to the extent of ‘the aseets 
of his father Purandas in his hands. 

The considerations indicating the proper 
order in respect of costs are that the sum 
of Rs. 600 was advanced in good faith for 
the minor's marriage, and the whole of it 
was almost certainly expended for that 
purpose, though the defence has succeeded 
in preventing the plaintifisfrom proving 
directly that more than Rs, 250 was eo 
spent, and further that the plaintiffs’ costs 
were not much in excess of what they 
would have had to spend on a claim of 
Rs. 250 with interest, z i 

It will accordingly be ordered that the 
two defendants shall pay the whole of the 
costs of the plaintiffs in the first Court and ° 
in this Court, and the defendant Chandu- 
das shall pay those in the lower Appellate 
Court. The amount of costs in each Court 
will carry interest at 6 per cent. per annum 
from the date of the decree of that Court. 
The Pleader’s fee in this Court will be fifty 
rupees. Mi 


G. R. D, Order accordingly. 
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ALLAHABAD HIGH COURT. 
Snoonp Civit APPEAL No. 563 or 1924. 
July 7, 1926. 
Present:—Justice Sir Cecil Henry Walsh, 

Kr., and Mr. Justice Pullan. 
SHAHZAD SINGH—DEFENDANT— 
APPELLANT 
VETSUS 

NARAIN KURMI AND anoTHER— ' 
PLAINTIFFS—RESPONDENTS. 

Fraud—Money advanced on invalid transaction— 
False representation—Suit to recover money, whether 
maintainable. i 

It is no answer to the claim of an innocent plaintiff 
seeking to recover money which has been paid by 
him through deceit whereby he was induced to enter 
into an invalid transaction to say that the transac- 
tion being invalid, no action lies. Such a suit is not 
based upon the transaction. It is based upon the 
fraud of the defendant and is bound to succeed. [A] 


Where an occupancy tenant falsely representing ` 


“ himself to be the owner of the tenancy lands induces 


another to advance money upona mortgage of the | 


lands, he cannot, in answer to the lender's suit to 
recover the money advanced, set up the plea that the 
mortgage being of an occupancy tenancy is void‘and 
that the plaintiff is not entitled to recover his money, 


Second appeal from a decree of the 
District Judge, Azamgarh. 


Mr, Peary Lal Banerji, for the Appel- 


nt, ~ 
Mr. M. Waliullah, for the Respondents. 


JUDGMENT.—In this case it has 
been found that, although the mortgage 
was invalid, the defendant deliberately 

_ concealed the truth from the plaintiff and 
pretended to be the owner, whereas he 
knew perfectly well that what he had 
was only an. interest in an occupancy 
tenancy. [B] The result of the authorities is 
that if the plaintiff was a partner to that 

_ bargain and deliberately entered into it 
with full knowledge of the circumstances, 
he has no remedy. The suit is based upon 
an entirely different fthypothesis. The 
claim made by the plaintiff is that he, 
the mortgagee, was deceived into lending 
his money upon a security which the 
defendant knew was bad.[B] If that is not 
a fraud, fraud does not exist. The allegation 
is that the mortgage-money had ‘been 
obtained from the plaintiff by practising 
fraud, and the suit is brought to get it 
back. The lower Appellate Court has found 
the facts in accordance with this plea. We 
are of opinion thatthe law is well settled 

‘and thatthere is no answer to -plaintifi’s 
claim. The probability is that there is 
some authority where this has abready 


17 


la 
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been clearly laid down. [A] If there is not? 


“we are prepared to lay it down to-day’ 


that it is no answer to an innocent plaintit? 
seeking to recover money which has been 
paid by him through deceit by which the 
plaintiff was induced to enter into an in- 
valid transaction, to say that the trans- 


- action being invalid, no action lies. Such 


a suitis not based upon the transaction. 
It is based upon the fraud of the defendant 
and is bound to succeed. [A] We so hold, 
and we dismiss the appeal with costs. 

Z. K. Appeal dismissed, 


LAHORE HIGH COURT. 

SECOND Civit APPREAL No, 1854 or 1926. 

f January 7, 1927. 
Present:—Mr. Justice Dalip Singh. 
GAJJOO MAL— PLAINTIFF — . 
APPELLANT ° 
VETSUS 
CHANDOO AND orHErs—DeErenpants— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, O. XVI, 
r. 10—Witness not appearing though served—-Cowrt's 
insistence on summoning by warrants, propriety v}— 
Interference with discretion in second appeal. | 


Where a witness though duly served does not 
appear at the date of the hearing itis hard to insist 


- on the party summoning that witness by warrants 


when he offers to produce the witness himself. But 
undoubtedly -the Oourt has discretion todo so, and 
where this discretion has been exercised the High 
Court will not interfere with it in second appeal. 


Second appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 17th May, 1926, affirming that of the 
Additional Subordinate Judge, Fourth 
Olass, Ambala, dated the 10th March, 1926, 

Mr. Obedullah, for the Appellant, 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT.—The only point in this 
appeal is that three witnesses of the plaint- 
iff who were duly served did not appear on 
the date of hearing. Thereupon the Court 
offered to issue warrants for them. The 
plaintiff declined to put in process-fee for 
warrants, but offered to bring the witnesses 
with him on the next date. The Court, 
however, closed the case and proceeded to 
judgment. In appeal before the Senior 
Subordinate Judge the only argument urg- 
ed was that the proper procedure for tle 
Court was to fix a date for deposit of -pro. 
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cess-fee for warrants and if the plaintiff 
did not deposit the procegss-fee his case 
could then have been closed. 

In appeal before me the matter has been 
put ina different way. The Counsel urges 
that a fresh date would have had to be 
given even if warrants were issued, and 
that it was hard to insist on the plaintiff 
summoning the witnesses by warrants when 
he offered to produce them himself. If this 
was a first appeal I would certainly accede 
to this contention. But in view of the 
fact that the point as now urged was not 
urged before the Senior Subordinate Judge, 
and, secondly, that I cannot hold that the 
Court was legally in error in not allowing 
the plaintiff to bring his own witnesses, I 
am precluded in second appeal from inter- 
fering with the orders of the Courts below. 
Under O. XVI, r. 10 a discretion seems 


. to be given to the Court to adopt one of two 


methods for enforcing attendance. I can- 
not hold that the Court was wrong in insist- 
ing on one method though I certainly think 
it acted harshly. I, therefore, dismiss the 
appeal, but in the circumstances I do not 


-allow the respondent the cost qua this 


appeal, 


R L Appeal dismissed, 


a 


OUDH CHIEF COURT. 
Sxoonp Orvin AppeaL No, 365 or 1926, 
February 28,1927. ~ 
Present :—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
Qazi MASLAHUDDIN—Ptatntirr— 
APPELLANT 
Versus 
RAM KISHEN AND ANOTAER— DEFENDANTS 
— RESPONDENTS, 
Pre-emption—Appeal—Appellate Court's jurisdic- 
tion to grant extension of time for deposit of money— 
Civil Procedure Code (Act V of 1908), s. 148, 0. XLI, 
y. 82, scope of. A 
Where ina pre-emption suit the Court of first in- 
stance passes a decree for pre-emption conditionally 
on payment into Court of a certain amount on or be- 
fore a fixed date with the direction that in default 
of such payment the suit would stand dismissed 
with costs, aid an appeal is preferred by the plaint- 
iff before the expiry of the period fixed for the de- 
posit of the sale consideration, the Appellate Court 
has power to grant extension of time for payment of 
the sum of money decreed against him by the Court 
of first instance. The jurisdiction with which a Court 
is invested by the provisions of s. 148, Civil Procedure 
Code, inthe matter of enlargement of time is restrict- 


. 


-pd fo cases where time for doing an act is fixed by 
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the Court otherwise than by its decree in a suit- 
But once an appeal is preferred from. a decree 
the Appellate Uourt becomes seized of the en- 
tire proceedings and becomes vested with the 
jurisdiction of confirming, varying or reversing 
the decree from which the appeal is preferred and 


. consequently it has jurisdiction to extend the time, 


under the provisions of r, 32 of O. XLI of the Code 
of Civil Procedure by varying the decree of the 
Court 7 first instance in that behalf. [p. 259, cols. 1 
&2 Al ` 

Ram Dial v. Jafri Begam (5) and Ganga Dhar v., 
Anrudh Singh (6), relied on. 


Second appeal against a decree of the 
Second Additional District Judge, Luck- 
now, at Unao, dated the 15th September, 
1926, confirming that of the Additional 
Sub-Judge, Unao, dated the 7th May, 1926, 

Messrs. Ali Muhammad and Syed Muham- 
mad, for the Appellant. 

Messrs. Bisheshwar Nath and Salig Ram 
Sinha, for the Respondents. 


JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Additional 
District Judge of Lucknow at Unao, dated © 
the 15th of September 1926, affirming the 
decree of the Additional Subordinate Judge 
of Unao, dated the 7th of May, 1926. 

The suit, out of which this appeal arises, 
was laid for the relief of pre-emption in > 
respect of a sale, dated the 30th of June, 
1925, of a certain zemindari share situate 
in village Jhalotar in the District of Unao. 
The consideration for the sale is stated 
in the sale-deed to be the sum of Rs. 6,355. 
The plaintiff impeached the validity of the 
considération and stated that the market- 
value of ‘the property in suit was no more 
than Rs. 3,000. He accordingly prayed 
for a decree for possession'on payment of 
Rs. 3,000. The plaintiff's title to pre-empt 
was accepted in defence but his challenge 
directed against the validity of the sale con- 
sideration was disputed. 

The Court of first instance held that the 
entire consideration was valid and passed 
a decree in favour of the plaintiff condi- . 
tional on payment into Court of the sum 
of Rs. 6,355 less the plaintiff's costs of the 
suit on or before the 7th of July, 1926.- 
The decree of the Court further contained 
the direction thatin default of such pay- 
ment the suit would stand dismissed with 
costs. This judgment was pronounced, as 
already stated,on the 7th of May, 1926, . 

The plaintiff preferred an appeal from the 
decree of the Court on the 5th of July, 
1926, that is to say, two days before thè 
expiry of the period fixed for the deposit 
of tite sale consideration. On the date of 
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the filing ofthe appeal the plaintiff made 
also an application to the Appellate Court 
praying for extension of time for payment 
of the sum of money decreed against him by 
.the Court of first instance. The appli- 
cation purported to have been made under 
the provisions of s. 148 of the Code of Civil 
Procedure. The Court heard the applica- 
tion in the absence of the respondents and 
made anorder onthe 6th of July, 1926, 
permitting the plaintiff to deposit the 
money within one month from the 7th of. 
July, 1926. The money was accordingly de- 
posited within the extended period. 

[A] When the appeal came up for hear- 
ing 10 due course in the presence of the re- 
spondents a preliminary objection was taken 
that the decree made by the Court of first 
instance in favour of the, plaintiff-appel- 
lant had lapsed by reason of his failure to 
deposit the decretal amount within the 
7th of July, 1926, and that the order of 
extension of time made by the Appellate 
Court was ultra vires. ‘The Court gave 
effect to this objection and dismissed the 
appeal without modifying the decree of the 
Court of first instance by extending the 
period prescribed for payment. 

The sole point urged in appeal is that 
in the circumstances of the case the lower 
Appellate Court should have extended the 
period for payment by its own decree. No 
other point was urged in the appeal. 

The lower Appellate Court is of opinion 
that ithad no jurisdiction to extend the 
time as it had done on the application 
under s. 148 of the Code.of Civil Procedure 
ani in support of that opinion has referr- 
ed to certain decisions of the late Court 
‘of the Judicial Commissioner of Oudh. 
Those decisions are Narendra Bahadur 
Singh v. Ajudhia Prasad (1), Latifunnisa 
v. Achambhit Lal (2), Hasibunnisa v. Mah- 
` mudunnisa (8) and Imam Din Khan v. Abdul 
Sattar Khan (4). The ratio decidendi of 
these decisions is that the jurisdiction 
with which a Court is invested by the 
provisions of s: 148 in the matter of enlarge- 
ment of time is restricted to cases where 
time for doing an act is fixed by the Court 
otherwise than by its decree in a suit. 
The basis on which. this opinion rests lies 
in the fact that when once a decree has 


(1) 5 Ind. Oas. 443; 13 O. O. 28, . 
(2) 10 Ind. Cas. 721; 14 0. 0.85, 

(3) 27 Ind. Oas. 419; 17 O. O. 377. 

(4) 74 Ind. Cas, 62; 110.0, J. 74; A, LR 1924 
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been made it cannot be varied or set aside 
except on appeal oron review. But once 
an appeal is preferred from a decree the 
Appellate Court becomes seized of the en- 
tire proceedings and becomes vested with 
the jurisdiction of confirming, varying or 
reversing the decree from which the ap- 
peal is preferred—vide r. 32 of O. XLI of 
the Code of Civil Procedure. It follows 
that the Appellate Court had jurisdiction 
to extend the time though not under s. 
148 but under the provisions of r. 32 of 
O. XLI of the Code of Civil Procedure 
by varying the decree of the Court of first 
instance in that behalf. [A] To the same 
effect are the decisionsin the cases of Ram 
Dial v. Jafri Begam (5) and Ganga Dhar 
v. Anrudh Singh (6). 

Having regard to the order of the lower 
Appellate Court passed on the 6th of July, 
1926, already referred to, there can be no 
question that that Court was of opinion 
that the present case was a fit case in 
which an extension of time might be mada 
The only error which the lower Appellate 
Court committed was its refusal to incorpo- 
rate that order into its decree. 

We accordingly allow this appeal and 
modify the decree of the lower Appellate 
Court and that of the Court of first in- 
stance by extending the period of payment 
to the date on which the payment was 
actually made by the plaintiff-appellant 
in pursuance of the order of the Appellate 
Court passed onthe 6th of July, 1926. 
The appellant will receive his costs from 
the respondents in this Court. As regards 
the costs in the lower Oourts we affirm the 
order of those Courts. 


G. H. 
(5) 7 O. O. 359. 
8 11 0. 6. 144, 


Appeal allowed, 


LAHORE HIGH COURT. 
MISCELLANEOUS First Orvin, APPEAL 
- No. 3107 or 1925. 
January 12, 1927: 
Present:—Mr. Justiee Addison. 
Seth USAF ALI MAMOOJI—Appticant 
-~—APPELLANT 
versus 
Seth ALIBHOY MAMOONJI AND orneng 
—OpposiTs Party—RESPONDENTS,« 
Guardians and Wards Act (VIII of 1890), s3. 3 1 lun 
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Minors—Family arrangement satisfactory—Appotnt- 
ment of guardian, necessity of. 

Where the previous family arrangements are quite 
satisfactory for purposes of protecting the interests 
of a minor, no guardian need be appointed of the 
minor's property. [p. 260, col. 2; A] 

Hayat Khatun v. Sharin Katun (1), followed. 

Miscellaneous first appeal from an order 
of the District Judge, Rawalpindi, dated 
the 3lst August, 1925. 

Mr. Hargopal, for the Appellant. 

Mr. Aziz Ahmad, for the Respondents. 


JUDGMENT.—Seth Hassan Ali Ma- 


USAF ALI MAMOOJI V. ALIBHOY MAMOONST. 


mooji one of five full brothers died on the - 


6th July, 1916. He left a widow Musammat 
Khadeja Bai a minor daughter Zura Bai, 
and mother Fatima Bai besides his four 
full brothers and some sisters. Three bro- 
thers who are the principal respondents in 
this appeal have been looking after the 
minor daughter of Hasan Ali since the 
death of her father in 1916. Her father 
died when she was an infant. The other 
brother Usaf Ali separated from the family 
before the death of their father. He wait- 

“ed till the 7th March, 1924, and then pre- 
sented an application in the Court of Dis- 
trict Judge, Rawalpindi,.to the effect that a 
guardian should be appointed by Court for 
the proper management of the property of 
the minor Musammat Zura Bai. 

In the meantime the mother of Hasan 
Ali had also died. Before doing so she 
gifted her share of Hassan Alis pro- 

erty to her three sons, who are respondents 
Put she excluded the petitioner from the 
gift. The minors mother Musammat 
‘Khadija Bai also died and ber share of 
Hassan Ali's property has gone partly to 
her minor daughter and partly to her 
father, brothers and sisters. The property 
has continued joint in spite of all these 
deaths and in spite of the. fact that the 
co-sharers had now become very numerous. 
The District Judge bas held that the 
petitioner Usaf Ali himself is absolutely 
unfit to be the guardian of the minor, 
Musammat Zura Bai against whom he filed 
a suit claiming her father’s property. Even 
when he gave up this claim he still con- 
tinued to aesert in the very act of doing 
go that he was entitled to the property. 

-It has also been established that the 
father of the minor left a Will bequeathing 
the whole of his property to his brothers 
who are the principal respondents subject to 
certain bequests and annuities. At thesame 
time he handed over his minor daughter 
Musammat Zura Bai, to those three brothers 
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as their own daughter. The brothers, how- 
ever, refuse to act on this bequest and 
allowed the property to vestin the proper 
heirs according to Shiab Muhammadan 
Law. The above Will shows the trust that 
the father had in those three brothers and 
his ‘desires that they should look after his 
minor daughter. They have continued to 
do so and, therefore, kept complete accounts 
of the estate of the deceased Hassan Ali. 
Most of the money apart from the house 
property is invested in the firm M, Hakimji 
in which she and her father, three brothers 
whom he trusted are co-sharers. Obviously 
this is a very satisfactory family arrange- 
ment’ under which the minor’s interests are 
being very well looked after. The petition 
of the brother who separated from the 
family very early has been presented mere- 
ly out of spite. There is no necessity in 
my opinion formally to appoint any of the 
three brothers to act as guardian of the 
minor when her interests are being looked ` 
after very well without this being done. 
It is most unlikely that by the present 


_arrangement she will suffer any loss. The 


only possible loss she could suffer would be 
in the case of the whole family being ruin- 
ed. itis not necessary to provide for euch 
an unlikely contingency. ; 

[A] In my judgment the learned District 
Judge has given very good reasons for 
refusing to appoint any guardian for the 
minor Musammat Zura Bai and Isee no 
reason to disagree with his conclusions on 
any point. It was held in Hayat Khatun 
v. Sharin Khatun (1) that the District 
Judge should not have entertained an appli- 
cation for a guardian to be appointed for 
the minor in that case as the previous 
family arrangements were quite satisfactory. 
Similarly in the present case the family 
arrangements could not be more satis- 
factory than they are. [A] Idismiss the ap- 
peal with costs. 

R. L. Appeal dismissed. 


(1) 26 Ind. Cas. 524; 93 P. R. 1914; 238 P. L, R. 1915, 
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OUDH CHIEF COURT. 
Sconp Otvir Apewat No. 343 or 1926. 
March 3, 1927. ‘ 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. _ 
Musammat MAQBOOLAN AND OTHERS — 
DarenDaNTs—APPBLLANTS 
: VETSUS 
RAMZ AN—PLAINTIFEF—RESPONDENT 

Muhammadan Law—Husband and wife - Restitution 
of conjugal rights—Unfounded accusation of adultery 
by husband against wife—Violation of marital rights 
—Legal cruelty—-Equitable defences—Oudh Laws Act 
(XVIII of 1876), s. 8 (g). 

An unfounded accusation of adultery by a hus- 
band against his wife constitutes legal cruelty 
and the husband where he has made such an accusa- 
tion is not entitled to a decree for restitution of 
conjugal rights against his wife. [p. 261, col. 2; Al 

The principles of justice, equity and good conscience 
not inconsistent with any positive rule of Muham- 
madan Law may well be applied in determining 
the grounds on which a claim for restitution of conjugal 
rights may be refused by ithe Courts of» Justice. [p 
262, col, 1; B] 

In suits between Muhammadans for restitution of 
conjugal rights an Indian Court might well admit 
defences founded on the violation of marital rights. 
[p. 262, col. 1; C] 

There is no rule of the Muhammadan Law by 
which in all circumstances and even in the face of 
unfounded accusation of adultery a decree for restitu- 


tion of conjugal rights must be granted against the 


wife. [p. 262, col. 2: DJ. 

Moonshee Buzloor Ruheem v. Shumsoonnissa Begum 
(1), Evans v. Evans (2), Mackenzie v. Mackenzie (3) 
and Husaini Begam v. Muhammad Rustam Ali Khan 
(4), relied on. 


Second appeal against the judgment and 
decree of the Subordinate Judge, Rae 
Bareli, dated the 2nd July, 1926 confirming 
that of the Munsif, Rae Bareli, dated the 
24th April, 1926. 

Messrs. Ali Zaheer and Shaukat Ali, for 
the Appellants. i 

Mr. Khalig-uz-Zaman, for the Respond- 
ent, 


JUDGMENT.—This is the defendant's 
appeal from the decree of the Sabordinate 
Judge of Rae Bareli, dated the 29th of July, 
1926, affirming the decree of the Munsif of 
ana same place, dated the 24th of April, 


The plaintiff-respondent brought the suit, 
out of which this appeal arises, for a decree 
for restitution of conjugal rights against his 
wife, Musammat Magbulan defendant No. 1. 
. Tae defendant No. 2, Musammat Mariam, 
is the mother of Musammat Magbulan and 
the other three defendants, Badlu. Shubrati 
and Razzaq, are the brothers of Musammat 
Magqbulan. : 

The main defence, with which we are con- 
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cerned in the present appeal, was the plea 
of legal cruelty. The Oourts below have 
entertained the defence but on merits have 
declined to give effect to if. 

In support of the plea of legal cruelty the 
defendant Musammat Maqbulan has through 
her learned Counsel filed before us at the 
hearing of the appeal a certified copy of a 
judgment of a First Class Magistrate of Rae 
Bareli, dated the 26th of January, 1927, in an 
action brought by the husband, Ramzan, 
the plaintiff-respondent, against another 
Ramzan and against the mother and the 
brothers of Musammat Maqbulan for 
offences under ss. 497 and 498 of the Indian 
Penal Code. By this judgment the action 
was dismissed and theaccused persons were 
discharged. The prayer before us is that 
the judgment may be admitted in evidence. 


‘This judgment was pronounced about six 


months after the appeal in the Court below 
was decided and, therefore, could not be 
produced in that Court. With the consent 
of the learned Pleader of the opposite party’ 
we have admitted the judgment in evidence. 
[A] It proves that the plaintiff, Ramzan, 
accused his wife, Musummat Maqbulan, of 
adultery and that the accusation was held 
to be unfounded. In our opinion the facts 
80 proved constitute legal cruelty and the 
plea is made out in the present case. |A.: 
The parties are Hanafi Muhammadans. 

The leading case on the subject is the deci- 
sion of their Lordships of the Judicial Com- 
mittee in Moonshee Buzloor Ruheen v. Shum- 
soonnissa Begum (1). The Right Hon'ble 


“Bir James W. Colvile, in delivering the 


judgment in that case, said :—“The | Muham- 
madan Law, on a question of what is legally 
eruelty between man and wife, would pro- 
bably not differ materially from our own, 
of which one of the most recent exposition, 
is the following:—‘There must be actual 
violence of such a character as to endanger 
personal health or safety, or there must bea 
reasonable apprehension of it.’ ‘The Court’, 
as Lord Stowell, said in Evans v. Evans 
(2), ‘has never been driven off this ground.’ 
If, however, it be granted that, according to 
Muhammadan Law, the husband may sue to 
enforce his right to the custody of his wife's 
person; and that, if her defence be cruelty, 
she must prove cruelty of the kind just 
described, it by no means follows, that she 
has not other defences to the suit which 
L A. 551: 8 W. R. P. O. 3:2 Suth. P.C. J. 
sah E 0. F 259; 20 E. R, 208. : 
(2) (1799) 1 Hag. Con, 35 at p. 39; 10} E. R. 466, 
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would not be admitted by our Ecclesias- 
tical Courts in a suit for restitution of 
conjugal rights. The marriage tie amongst 
Muhammadans is not so indissoluble as it is 
amongst Christians, The Muhammadan wife, 
-as has been shown above, has rights which 
the Christian or at least the English wife 
has not against her husband. An Indian 
Court might well admit defences founded 
on the violation of those rights, and either 
- refuse its assistance to the husband altoge- 
ther, or grant it only upon terms of his 
securing the wife in the enjoyment of her 
personal safety, and her other legal rights; 
or it might, on a sufficient case, 
exercise that jurisdiction which is attribut- 
ed to the Kazee by the Fatwa (if the law, 
indeed, warrants such a jurisdiction), of 
selecting a proper place of residence for 
the wife, other than her husband's house”. 


[B] It seems to us thatthe principles of 
justice, equity and good conscience hot in- 
consistent with any positive rule of Muham- 
madan Law may well be applied in deter- 
mining the ground on which aclaim for re- 
stitution of conjugal rights may be refused 
by the Courts of Justice.[B] The Courts of 
Oudh are fortunately seized with a jurisdic- 
tion of that nature, By sub-s. (g) of 
8. 3 of the Oudh Laws Act (XVIII of 1876) 
cases not specifically provided for by any 
custom or the Muhammadan Law where the 
parties are Muhammadans or by any other 
law for the time being in force the Courts 
are invested with jurisdiction to act accord- 
ing to justice, equity and good conscience, 
[C] As observed by their Lordships of the 
Judicial Oommittee in the case quoted 
above, an Indian Court might well admit 
defences founded on the violation of marital 


rights. [C] An unfounded accusation of. 


adultery by a husband against his wife is 
certainly a violation of marital rights. 
Oases may, therefore, frequently arise in 
which Courts would act on principles of 
justice, equity and good conscience when 
such principles are not in conflict with any 
well-defined positive rule of law. Such 
principles were indicated by Lord Herschell, 
L. O., in the case of Mackenzie v. Mackenzie 
(3). Lord Herschell said: “It is certain 
that a spouse may, without having com- 
mitted an offence which would justify a 
decree of separation, have so acted as to 
deserve the reprobation of all right-minded 
members of the community. Take the case 


` (3),(1895) A. Q 384, 
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of ahusband who has heaped insults upon his 
wife but has just stopped short of that 
which the law regards as sævitia or cruelty; 
can he when his own misconduct has led his 
wife to separate herself from him, come 
into Court, and avowing his misdeeds, 
insist that it is hound to grant him a decree 
of adherence?” Further Lord Herschell 
asks the question: “Might not the Court 
refuse its aid to one who had so acted, and 
regari his conduct as a bar to his claim to 
relief?” His Lordship then observes. “Tt 
is not a motion strange to our law that the 
Court should refuse its aid to one who does 
not come into it with clean hands.” 

The observations of Lord Herschell in 
Mackenzie v. Mackenzie (3) were quoted and 
applied by two learned Judges of the High 
Court at Allahabad in the case of Husaini 
Begamv. Muhammad Rustam Ali Khan(4) [D] 
We are not aware of any rule ofthe Muham- 
madan Law by which in all circumstances 
and even in the face of unfounded accusa- 
tion of adultery a decree for restitution of 
conjugal rights must be granted against 
the wife by the Courts of justice, [D] That 
there is no such rule of law is manifest to 
our mind from the decision of their Lord- 
ships of the Judicial Committee in the case 
of Moonshee Buzloor Ruheem v. Shumsoon- 
nissa Begum (1), already quoted. 

We may with advantage refer to a deci- 
sion of Sir Muhammad Rafique (then Mr. 
Rafique) in the case of Jafar Husain v. 
Husan Ara Begum (5). It appears to us that 
the decision in the case just now mentioned 
also supports the view which we are taking 
in the present case. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below and 
dismiss the plaintiffs suit with costs in all 
Courts. 

a. H. Appeal allowed, 

(4) 29 A. 292: A. W. N, (1907) 27:4 A. L. J. 60. 

(5) 13 Ind. Cas. 609; 15 O. C. 159. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp Crvin AppEat No. 162B or 1926. 
l January 24, 1927, 
Present :—Mr. Kinkhede, A. J. O. 
RADHAKISAN AND ANOTHER— 
Dzrenpants Nos. 1 AND 2—APPELLANTS 
versus 
BISANSINGH AND OTHERS—PLAINTIFF AND 
Dergnpants Nos. 3 to G— RESPONDENTS. 
Hindu Law—Alienation—Suit to set aside alienation 
~-Legal necessity for portion ef consideration—Valid 
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portion, whether to be distributed in proportion— 
Plaintiff's duty to pay his share of valid portion~ 
Mesne profits, whether can be allowed, 

According to accepted equitable principles, in the 
absence ofanything appearing to the contrary the 
consideration for a sale must be distributed over 
the whole of the property sold in proportion to the 
value of each part. [p. 264, cols. 1 & 2; AJ 

Therefore, in a suit by a co-parcener of a joint 
Hindu family to set aside an alienation on the ground 
of want of legal necessity if itis found that a portion 
of the consideration was for legal necessity in the 
absence of anything to the contrary, the considera- 
tion for the sale, the valid and invalid portions, must 
be distributed over the whole of the property sold 
in proportion to the share of each co-parcener and the 
plaintiff must pay proportionate amount of the valid 
consideration before the sale can be set aside and 
pakanan of his share decreed in his favour. [p. 264, 
col. 2; 

Marappa Goundan v. Rangasami Goundan (2) and 
Bhojraj v. Nathuram (1), not followed. : 

Vadivalam Pillai v. Natesam Pillai (3)and Bhadajt 
v. Ganeshrao (4), followed. 

If a sale has not been set aside unconditionally but 
only on payment of a portion of the consideration to 
the purchaser, the latter must be deemed to be law- 
fully in possession until the sale is set aside and, 
therefore, is not accountable for mesne profits until 
the amount due to him is deposited in Court and 
he is given notice thereof. [p. 265, col. 1; CJ 

Vadivalam Pillaiv. Natesam Pillai (3), followed, 

Appeal against the decision of the Second 
Additional District Judge, Amraoti, dated 
the 12th February, 1926, in Civil Appeal 
No. 47 of 1925. 

Messrs. A. F. V. Khare and W. B. Pan- 
dharkar, for the Appellants. 

Mr. P. C. Dutt, for Respondent No. 1. 

JUDGMENT.—One Gulabsing Rajput 
left at his death three sons by name Dip- 
chand, Kisansing, defendant No. 3, and 
Bisansing, plaintiff-respondent No. 1 and 
a widow by name Musammat Ani. Gulab- 
sing’s property devolved on his sons in 
equal rights, They formed a joint Hindu 
family of which defendant, Dipchand, was 
the manager. Dipchand and Musammat 
Ani on behalf of the minor sons Kisansing 
and Bisansing entered into several trans- 
actions whereby they mortgaged Gulab- 
singh’s property from time to time. These 
mortgages are dated 18th May, 1910, Exs. ID-5 
for Rs. 400, 27th January, 1912, Ex. ID-2 
for Rs, 500 and 11th March, 1914, Ex. I 
D-1 for Rs. 1,000. On 18th March, 1918, 
Dipchand and Kisansing who had since 
attained majority and Musammat Ani on 
behalf of the plaintiff Bisansing who 
was still a minor executed in favour of the 
appellants-defendants Nos. 1 and 2 a salè- 
deed, Ex. ID-12, for Rs. 3,550, which is 
made up of Rs. 1,300 due to the pareha- 
sers on the mortgage Ex. ID1 and 
Rs. 293-5-3 on a bond and khata debt 
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Rs. 755-11-6 payable to one Mirabai in full 
satisfaction of mortgage Ex. ID-2 and 
Rs. 1,200-15-3 paid in cash before the Sub- 
Registrar for meeting the marriage ex- 
penses of plaintiff. Both the Courts below 
have held that the item of Rs. 293-5 3 was 
not for legal necessity. The first Court 


- held that the rest of the consideration of 


Rs. 3,556-10-9 was justified by legal neces- 
sity and, therefore, upheld the sale to the 
defendants, but directed them to pay to 
plaintiff Rs. 97-12-3 which forms 1rd of 
Rs. 293-53 for which no legal necessity 
existed, 

Plaintiff, therefore, appealed to the Court 
of the Second Additional District Judge, 
Amraoti. The said Court differed from the 
first Court with regard to the existence of 
legal necessity in respect of two items of 
Rs. 1,300 and Rs, 755-11-6 and confirmed 
the latter’s decision ag to the remaining 
item of Rs. 1,200-15-3. It decreed to the 
plaintiff joint possession to the extent of 
1-3rd share without any payment and fur 
ther inserted a direction for inquiry into 
mesne profits accruing from the date of the 
suit till delivery of possession. 


Defendants Nos. 1 and 2 have filed this 
second appeal against the said decree. They 
contend that the sale ought to have been 
upheld as one supported by legal neces- 
sity; and in the alternative, items of 
Rs. 725-11-6 and Rs. 1,200-15-3 ought to 
have been held binding as against the 
plaintiff, or at any rate he should have been 
ordered to refund the amount for which 
legal necessity was found to exist; and ‘hat 
no decree for mesne profits could have been 
legally passed. An elaborate argument was 
addressed on the question of the existence 
of legal necessity for the several items, 
which went to constitute the consideration 
of the sale-deed in question. I have con- 
sidered the evidence on record and the pro- 
babilities of the case, and am of opinion that 
the lower Appellate Court's decision as 
regards the items of Rs. 1,300 and Rs. 293-5-3 
due to the appellants is unassailable. The 
finding as to the third item of Rs. 755 11-6 
is also not open to challenge in second 
appeal. 

It was contended before me that out of 
this item of Rs. 755-11-6 the principal sum 
was Rs. 500, which was made up of two 
items of Rs. 350 and Rs, 150. As to Rs 350, 
the same was said to have been required 
for payment of a debt due to Yado Puru- 
shottam, The lower Appellate Court held 
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that though the existence of the debt due 
to Yado Purushottam was proved, legal 
necessity therefor was not proved, and that 
whatever evidence there was on record show- 
ed that it had become barred by time. This 
is a finding which cannot be disturbed in 
second appeal, 

As to the 4th item of Rs. 1,200-15-3 both 
the Courts have agreed that there was legal 
necessity for it. This forms very nearly 
ird of the consideration for the sale; 
plaintiff's share of the property is also 4rd. 
According to the findings, the raising of 
this amount of Rs. 1,200-15-3 was rendered 
necessary as it was required to meet the 
. expenses of plaintiff's marriage. Itis thus 
clear that this part of the consideration of 
the sale benefited the plaintiff personally. 
It is, therefore, contended on behalf of the 
appellants that if the rest of the considera- 
tion which forms its 2rds share is not held 
to be for legal necessity, the entire con- 
sideration of the sale should be so appor- 
tioned between the three co-parceners as to 
uphold the sale, of Dipchand and Kisan- 
sing’s 2rds share of the property, in lieu of 
the rds portion of the consideration for 
which no legal necessity is proved, and of 
the plaintiff's rd share in lieu of the re- 
maining ¿rd of the consideration for which 
legal necessity and personal benefit to the 
plaintiff is proved, and that the plaintiff's 
suit for joint possession of the rd share 
should in this view of the case be dismissed 
as not maintainable. , 

[A] On behalf of the plaintiff-respondent 
reliance is placed on Bhojrajzv. Nathuram 
(1) cited by the lower Appellate Court, and 
it is contended that if the purchasers want 
to stand by the sale they must be satis- 
fied with the 2rd share of Dipchand 
and Kisansing for the entire price; that 
they cannot have any charge for payment 
of Rs. 1,200-15-3 or any portion thereof on 
plaintiff's 4rd share so as to make its 
payment 2 condition precedent to the 
plaintiff's getting a decree for joint pos- 
session of his jrd 
that the valid and invalid portions cannot 
be apportioned in the manner suggested 
by the appellants; “but that, if there is 
to be any apportionment at all, it must 
be of the valid as well as the invalid por- 
tion of the consideration, in proportion to 
the share of each co-parcener. I think that 
the last contention of the plaintiff-respond- 
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ent’s Counsel is sound and must prevail. 
The view taken by Mittra, A. J.O., in 
Bhojraj v. Nathuram (1) was based on a 
case reported in Marappa Goundan v. 
Rangasamt Goundan (2). 

But with due respect to thelearned Judges 
who decided the Madras case, I must say 
that that decision had ceased to be good 
authority ever since it was dissented from 
in 1912 by two Hindu Judges of thesame 
High Courtin Vadi Valam Pillai v, Natesam 
Pillai (3). Idare say that Mittra, A, J. ©., 
would not have decided Bhojraj v. Nathu- 
ram (1) on the authority of a ruling which 
was already dissented from 4 years back 
had that fact been brought to his notice. 
An argument similar to the one advanced 
on behalf of the appellants in the present 
case was pressed before the Judges who de- 
cided , the case of Vadivalam Pillai v, Nate- 
sam Pillai- (8) on the authority of the afore- 
said earlier case but the learned Judges 
declined to accept it as unsupported by 
any legal principles. They observed that 
“According to accepted equitable princi- 
ples, in the absence of anything appearing 
to the contrary the consideration for the 
sale must be distributed over the whole of 
the - property sold in proportion to the value 
of each part”. [A] This view has since been 
accepted in this Court in Bhadaji v. Ganesh- 
rao (4). Following this principle the whole 
of the consideration of Rs. 3,550 of the 
sale in question must be distributed over. 
the shares belonging to the plaintiff and 
his brothers Dipchand and Kisansing. [B]. 
As observed in the later Madras case, which 
is exactly on all fours with the present, 
there isno ground for supposing that one 
portion of the consideration was allocated 
to a particular share and the other portion 
to the other share or shares, The valid por- 
tion of the consideration as well as the ihn- 
valid portion must be distributed over the 
shares of the three brothers equally. The 
consequence of this apportionment is that 
the plaintiff's rd: share must be treated 
as charged ‘to the extent of ird of the 
valid portion of the consideration which 
comes to Rs.}400-5-1 only. [B] The lower 
Appellate Court was thus clearly wrong in 
decreeing joint possession of ird share to 


(4) 37 Ind. Cas. 498; 12 N. L. R. 161. 
(2) 23 M. 89: 8 Ind. Dec. (N. s.) 456. P 
M. L. T. 192; 23 


(3) 16 Ind. Cas. 835; 37 M. 435; 12 
M. L, J. 256; (1912) M. W. N. 851. 
(4) 83 Ind. Cas. 70; 29N. L.R. 4 atp. & AT. R. 


_ 1924 Nag. 109, 
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plaintiff without payment. The decree 
passed in the case will, therefore, be modi- 
fied by inserting a direction therein for 
payment of the amount of Rs, 400-5-lasa 
condition precedent to the recovery of joint 
possession of the ird share by plaintiff- 
respondent No. i from the defendants. 

[C]The next point which calls for decision 
is whether the lower Appellate Court was 
right in passing a decree for mesne profits 
from the date of the suit. 
view laid down by their Lordships of the 
Privy Councilin Banwari Lal v. Mahesh (5), 
I hold that since the sale-deed in ques- 
tion has not been unconditionally set aside, 
but the plaintiff is held entitled to get it 
set aside on payment of his quota of the 
valid portion of the consideration, the de- 
fendants-appellants must necessarily be 
deemed to be lawfully in possession until 
the sale is set aside and they are, therefore, 
not accountable for mesne profits. [C] I, 
therefore, modify the direction for payment 
ofmesne profits by ordering defendants to 
pay mesne profits: from the day the plaint- 
iff deposits the amount of Rs. 400-5-1 into 
Court and gives notice thereof to them in- 
stead of from the date of the suit as was 
done in Vadivalam Pillai v. Natesam Pil- 
lai (3). 

The appeal is allowed with costa and 
the decree of thelower Appellate Court is 
modified as stated above. 

G. R. D. Appeal allowed. 

(5) 49 Ind, Cas. 540; 41 A. 63 at p. 68; 21 O. O. 328; 


23 G. W. N. 577;6 O. L. J. 168; (1919) M. W. N. 490; 
451. A. 284 (P. C). 


. OUDH CHIEF COURT. 
Sxconp Orvin APPEaL No. 214 or 1925, 
February 23, 1927. 
Present:—Mr. Justice Raza and 
Mr. Justice.King. 
SHAMBHOO SHUKUL-—PLAINTIFE— 
APPELLANT 

versus R 

DHANESHAR SINGH— DEFENDANT — 

RESPONDENT. 

Contract Act (IX of 1872), s. 65—Mortgage by 
Hindu father of joint family property—Absence of 
legal necessity—Mortgage, whether void—Olligation of 
mortgagor to re-pay loan—Discovery of agreement be- 
ing void ab initio—Presumption as to time of disco- 
very—Burden.of proof—Decision of Court, that a con- 
tract is void—Cause of action for suit uvder s. 65, 
Contract Act—Competency ‘of Court to grant relief 
under that section inthe seme suit—Hindu Law— 
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Alienation—Mortgage by Hindu father without legal 
necessity—Son's liability to make restitution. 

Where a mortgage of joint family property is 
effected by a Hindu father not for legal necessity or 
for discharging an antecedent debt, the mortgage is 
void from its inception and the mortgagor is bound 
to re-pay the loan as soon as the agreement is dis- 
covered to be void. [p. 266, col. 2; AJ 

Narain Prasad v. Sarnam Singh (1,followed. 

Section 65 of the Contract Act applies to an agree- 
ment which was void from its inception. jp. 206, 
col, 2; B] 

Harnath Kuar v. Indar Bahadur Singh (2) followed. 

Normally if an agreement is void ab initio, the 


discovery that it is so, within the meaning of s. 65 


of the Contract Act, must be held to have occurred 
at the date of the agreement, because the parties 
must be presumed to have known the law. But 
the special circumstances of a case may enable the 
Court to say that the discovery was later than the date 
of the agreement itself. [p. 267, col. 2; p. 268, col. 1; Cj 

If, therefore, the Karta of a joint Hindu family 
mortgages the joint family property without legal 
necessity, and not for the purpose of discharging 
an antecedent-debt, the parties to the mortgage 
must be presumed to know that the mortgage is un- 
enforceablé and void, and where in such a case the 
mortgagee claims that the mortgagor was neverthe- 
less liable under the provisions of s. 65, Contract Act, 
to re-pay the loan, alleging a subsequent discovery 
of the mortgage being void, it is for him to rebut 
the presumption by proving thatin fact he discover- 
ed at alater date that the mortgage was void. |p. 
267, col. 2; D) 

Where a posasessory mortgage of joint ancestral 
property is effected by the only adult member of the 
joint Hindu family, but the mortgagee never obtains 
possession, [never even applies for mutation of 
names in his favour and apparently makes no effort 
to obtain possession, and in fact there is no evidence 
that the parties acted upon the mortgage, there is 
nothing to rebut the presumption that the parties 
knew the mortgage to be void from its inception. [p. 
268, col. 1; E] 

A cause ofaction must be antecedent to the in- 
stitution of a suit and could not arise from the 
pleadings themselves. The decision of a Court that 
a contract is void may give a cause of action for 
fresh suit based upon s. 65 of the Oontract Act, on 
the ground that the discovery that the agreement was 
void was made when the trial Oourt passed its de- 
cree. A Court cannot, however, come to a decision 
that an agreement is void and can then treat that 
decision as giving a fresh cause of action, and proceed 
to grant relief under s. 65 of the Contract Act in 
the same suit. [p. 268, col. 2; F] 

Where the mortgage of joint ancestral property 
by a Hindu father is found to be void for want of 
family necessity, the liability to make restitution 
under s. 65 of the Contract Act attaches to the 
mortgagor, and his son is bound to discharge that 
liability just as he would be bound to discharge an 
ordinary debt due from his father. Where there is 
no suggestion that the loan was contracted for an 
immoral purpose, there is certainly nothing immoral 
in the liability to make re-payment. On the con- 
trary it isan equitable liability. [p. 268, col. 2; p. 269, 
col. 1; G] 

Second appeal from a decree of the 
District Judge, Fyzabad, dated the v5th 
March, 1228; upholding that of the Munsif, 


Akbarpur, dated the 30th Npvember, 1925, 
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Messrs. Zahur Ahmad and Niamat Ullah, 
for the Appellant. 

St. G. Jackson, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit to recover the mortgage-money 
due on a possessory mortgage-deed for 
Rs. 600 executed on the 20th of July, 1916, 
by Sabhajit Singh in favour of Ram Audhan. 
The plaintiff is the nephew and legal 
representative of the deceased mortgagee. 


The defendant isthe son of the deceased ` 


mortgagor. h 

The principal defence to the suit was 
that the property mortgaged was the joint 
ancestral property of the defendant and his 
father Sabhajit Singh, the mortgagor, who 
were members of a joint Hindu family, 
and that Sabhajit Singh was not competent 
to mortgage the property except for legal 
necessity or for discharging an antecedent- 
debt, and that no such necessity or antece- 
dent-debt existed. 

The trial Court found that there was no 
proof of any legal necessity or antecedent 
debt. The plaintiff admitted that he did 
not know for what purpose Sabhajit Singh 

borrowed the money. The Court held, 
` therefore, that the mortgage was not bind- 
ing upon the joint family property. i 

The trial Court also held that the plaint- 
iff was not entitled to get a simple money- 
decree, as a suit for such a decree was 
barred by limitation. The mortgagee did 
not obtain possession of the mortgaged 
property, so the cause of action accrued 
on the date of the execution of the deed, 
and the suit was barred under Art. 116 of 

the First Schedule of the Limitation Act, 
1908, the suit being instituted more than 
six years after the execution of the deed. 

The plaintiff in appealing to the District 
Judge of Fyzabad, relied upon the provi- 
sions of s. 65 of the Indian Contract Act, 
1872. He admitted thatthe mortgage was 
void as not having been executed for legal 
necessity or antecedent debt, but he 
claimed that the defendant was never- 
theless liable under the provisions of s. 65 
to re-pay the loan taken by Sabhajit Singh. 
The Court below held that the liability of 
. Sabhajit Singh under s. 65 of the Indian 
Contract Act to make restitution was a 
personal liability only, and that the de- 
fendant was not liable to re-pay the loan 
under the terms of that section, because 
there was no proof that the defendant per- 
sonally had receivedany advantage under 
the void agreement, 
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The plaintiff in second appeal contends 
that the Court below was wrong in finding 
that the defendant was not liable to re-pay 
the loan under s. 65 of the Indian Oontract 
Act. . 

Section 65 runs as follows:— 

“When an agreement is discovered to 
be void, or when a contract becomes void 
any person who has received any advantage 
under such agreement or contract is bound 
to restore it, or to make compensation for 
it, to the person from whom he received it.” 

His argument is that the agreement was 
only discovered to be void in the course of 
the proceedings in the trial Court, when 
the defendant resisted the claim on the 
ground that his father was not competent 
to alienate the joint family property with- 
out legal necessity, and when the Court 
found on the pleadings and evidence that 
the mortgage was void. He claims, there- 
fore, that a suit fora simple money-decree, 
based upon the defendant's liability under 
s. 65, is not barred by limitation, and that 
a decree of this nature should have heen 
given in this suit. [A] He contends further 
that the defendant is under a pious obliga- 
tion to pay a debt incurred by his father, 
and there is no necessity for proving that 
the defendant personally received any 
advantage under the void agreement, Under 
the ruling of their Lordships of the Privy 
Council in Narain Prasad v. Sarnam Singh 
(1), it must be held that the mortgage in 
suit was void fromits inception and not 
merely voidable. [A].This position is ac- 
cepted by both parties. - But the Privy 
Council ruling in Harnath Kuar v. Indar 


. Bahadur Singh(2) clearly shows that [B] s. 


65 of the Contract Act applies to an agree- 
ment which was void from its inception. [B] 
[A] We hold, therefore, that under that sec- 
tion the mortgagor was bound to repay the 
loan as soon as the agreement was discover- 
ed to be void. [A] 

Now the question arises, when was the 
agreement discovered to be void? Was the 
discovery made after the institution of the 
suit or at an earlier date? 


(1) 40 Ind. Cas. 284; 44 I. A. 163; 15 A.L 
2 P. L. W. 29; 21 0. W. N. 990; 33 M. L. J. 
Bom. L. R. 646; 26 O. L. J. 97; (1917) M. W. N. 516; 6 
L. W. 334; 39 A. 500 (P G). 

(2) 71 Ind. Cas. 629; 26 O. C. 223; A.I. R. 1922 P. 
0. 403; 9 O. & A. L. R. 270; 9 O. L. J. 652; 44M. L. 
J. 489: 37 O. L. J. 346; 45 A. 179; 27 C. W. N. 949; 50 
L A, 69; 18L. W. 383: 33 M. L. T, 216; 5 P. L. T, 
281; 2 Pat. L.R. 237 (P. C.). 
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The appellant relies on a Bench decision 
of the late Court of the Judicial Commis- 
sioner in the case of Ganga Prasad v. Ram 
Samujh (3). This was a case where a 
mortgage was found to be invalid for want 
of proper attestation of the mortgage-deed. 
It was a possessory mortgage, and the 
mortgagee had remained in possession of 
the mortgaged property from the date of 
execution of the deed in 1889 until the 
year 1916, when the defendants wrongfully 
took possession. The Court held that the 
parties had treated the mortgage-deed as 
valid, and it would have been valid accord- 
ing to thelaw as it was understood in 
these Provinces at the time when the agree- 
ment was entered into. It was only owing 
to the ruling of the Privy Council in Shamu 
Patter v, Abdul Kadir Rowthan (4), that 
it was discovered that the deed was void, 
and could not be enforced asa mortgage. 
In these circumstances the Court held that 
the defendants were liable under s. 65 of 
the Contract Act to re-pay the mortgage- 
money, and that the discovery, that the 
agreement was a void agreement, had only 
been made during the course of the trial 
in the first Court. 

The appellant also refers to the decision 
of a Judge of the late Court of the Judicial 
Commissioner in the case of Ram Nath v. 
Damodar Prasad (5). In that case also it 
was held that the agreement was only 
discovered to be void when the Court of 
first instance decided that the mortgage 
was void as being without legal necessity. 
But we think that the decision in each of 
these cases was dependentupon facts which 
are absent in the present case. ` 

In the case of Ananda Mohan Roy v. 
Gour Mohan Mullick (6) their Lordships 
of the Privy Council held that a party must 
normally be deemed to be aware of the 
illegality of the contract at the time when 
it is entered into, and any allegation as to 
any subsequent discovery of its illegality 
must be duly proved. The presumption 


R 43 Ind. Cas. 266; 20 O. O. 306. 

4) 16 Ind. Oas. 250; 35 M. 607; 16 C. W. N. 1009; 23 

L. J. 321; 12 M. L. T. 338; (1912) M. W. N. 935: 10 
J. 259; 14 Bom. L. R. 1034; 16 C.L. J. 596; 39 


218 (P. ©. 
(5) 80 Ind. Cas. 855; 9 O. & A. L. R. 1066; A. I. R. 
1925 Oudh 212. 

(6) 74 Ind, Cas. 499; 21 A. L.J. 718; 4 P.P. T. 
609; A. I. R. 1923 P. O. 189; (1923) M. W, N. 803; 45 
M. L.J. 617; 25 Bom. L. R. 1969; 33 M. L. T. 365; 50 
L o 50 0. 929; 28 Q, W. N. 713; 40C. L.J, 10 
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is that the parties know the law, so that [D] 
if the karta of a joint Hindu family mort- 
gages the joint family property without 
legal necessity, and not for the purpose of 
discharging an antecedent-debt, the parties 
to the mortgage must be presumed to know 
that the mortgage is unenforceable and 
void. It is necessary for the plaintiff in 
this case to rebut the presumption by prov- 
ing that in fact he discovered at a later 
date the mortgage was void. [D] 

In the case of Ganga Prasad v. Ram 
Samujh (3) the mortgage-deed was valid 
according to the law as understood and 
applied by the Civil Courtsin these Pro- 
vinces at thetime when the deed was exe- 
cuted. The parties would be entitled to 
believe that the law, as laid down by the 
highest judicial authorities in the United 
Provinces, was correct and to act accord- 
ingly. It was only discovered subsequent- 
ly, owing to the judgment of their Lord- 
ships of the Privy Council in Shamu 
Patter v. Abdul Kadir Rowthan (4), that 
the view taken by the Courts of these Pro- 
vinces was wrong. Moreover, in tbat case 
the parties had acted upon the mortgage. 


: The mortgagee had actually been in pos- 


session of the mortgaged property Jem 
1889 to 1916. This tended to show that 
the parties believed the mortgage to be 
valid, and, in the circumstances, the Ccurt 
had grounds for finding that the parties 
did not discover that the agreement was 
void until the proceedings in the first 
Court. ; 

The factsin Harnath Kuar s case (2) which 
is also strongly relied upon by the appellant 
were also peculiar. Their Lordships held that 
the sale of a mere expectancy or reversion- 
ary interest was manifestly void from its in- 
ception, but nevertheless the facts showed 
that the parties were under a mis-apprehen- 
sion, and that the plaintiff did not dis- 
cover the true nature of the rights sold to 
him until his demand for possession was 
resisted. The subsequeut discovery that 
the agreement was void was inferred “from, 
the peculiar circumstances of this case”, 

[C] In the case of Ram Nath v. Damodar 
Prasad (5) the learned Judge emphasised 
the proposition that normally, if an agree- 
ment is void ab initio, the “discovery” that 
it is so, within the meaning of s. 65 of the 
Contract Act, must be held to have occurr- 
ed at the date of the agreement, because 
the parties must be presumed to have 
known thelaw. But the special circum- 
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stances of acase may.enable the Court to say 
that the discovery was later than the date 
of the agreement itself, [C] In that case 
the Court found that there were special 
circumstances. The mortgage was made 
by all the adult members of a joint Hindu 
family, and it was acted upon by the mort- 
gagees entering into possession, obtaining 
mutation of names and continuing in pos- 
session for a period of about twelve years. 
[E]In the present case, the mortgage was 
executed by the only adult member of the 
joint family, but in other respects the 
facts of this case are quite different. Al- 
though it was a possessory mortgage, the 
mortgagee never obtained possession. He 
never even applied for mutation of names 
in his favour and he apparently made no 
effort to obtain possession. In fact there 
is no evidence that the parties acted 
uponthe mortgage. In these circumstances 
there is nothing to rebut the presumption 
that the parties knew the mortgage to be 
void from its inception. [È] In our opinion 
there was no “discovery”, within the mean- 
ing ofs. 65 of the Contract Act, in the 
course of the proceedings in the trial Court, 
since the parties must be presuméd to 
have known from the beginning that the 
agreement was void and there is no evi- 
dence to rebut this presumption. 
The respondent has relied upon the rul- 
-ing of their Lordships of the Privy Couneil 
in the case of Mohori Bibee v. Dharmodas 
Ghose (7). This was a case where a mort- 
gage was made by aminorin favour of a 
money-lender, and it was held that the 
mortgagee was not entitled to re-payment of 
the money by reason of the provisions of 
s. 65 of the Contract Act, sinee that sec- 
tion must be based upon a contract between 
“competent parties, and is inapplicable to 
a case where there is not, and could not 
have been, any contract at all, In our 


opinion the ratio decidendi does not apply . 


to the present case. In the present case, 
the mortgagor Sabhajit Singh was per- 
fectly “competent to contract” unders, 11 
of the Contract Act, but he was not ‘com- 
petent to bind the joint family property 
without legal necessity. His contract or 
' agreement is quite different from a contract 
entered into bya minor, who was not com- 
petent to enter into any contract at all. 
Even if itis held that the agreement was 


(7) 30-0. 539; 30 I. A. 114; 70. W, N. 441; 5 Bom.L. 


R. 421; 8 Sar. P. O J. 374 (P. CO), 
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“discovered to be void" during the. pro- 
ceedings of the trial Court, it is difficult 
to see how the relief claimed under s. 65 
of the Contract Act could be given in the 
same suit. We may mention that the 
plaintiff did not expressly ask for a money- 
decree in the alternative, but we do not 
think the Uourts would be powerless to 
grant a money-decree for that reason only. 
The difficulty is, that if it is held that the 
discovery was made during the proceedings 
in the trial Court, that means that the 
cause of action accrued after the date of 
the institution of the suit. It is difficult 
to see how a Court.can grant a decree 
on a cause of .action which had not arisen 
before the institution of the suit. The 
Patna Higa Court have held‘-in the case 
of Gobind Ramanuj Das v. Devendrabala 
Dasi (8) that.[F] a cause of action must be 
antecedent to the institution of a suit and 
could not arise from the pleadings them- 
selves. It might be held that the decision 
of the trial Court gave a cause of action 
for a fresh suit, based upon s. 65 of the 
Contract Act, on the ground that the dis- 


covery that the agreement was void, was 


made when the trial Oourt. passed its - 
decree. But we do not think that a Court 
can come to a decision that an agreement 
is void and can then treat that decision 
as giving a fresh cause of action, and 
proceed to grant relief under s. 65 of the 
Contract Act in the same suit. [F]. 


If the discovery, that the agreement 
was void, was not made before the institu- 
tion of the suit, then wethink the parties 
cannot be held to have made the disco- 
very until the Court delivers judgment to 
that effect. 

The Court below rejected the claim based 
upon s 65 of the Contract Act on the 
ground that the defendant himself was 
not proved to have received any advan- 
tage from the loan. We doubt whether 
it was necessary to prove that the defend- 
ant personally received advantage. [G] The 
liability to make restitution attached to 
the mortgagor Sabhajit Singh, and we 


‘think his son would be bound to discharge 
‘that liability just ashe would be bound to 


discharge an ordinary debt due from his 
father. There is no suggestion that the 
loan ‘was contracted for an immoral pur- 
pose, and there is certainly nothing im- 
moral in the liability to make re-payment, 


(8) 58 Ind. Cas. 231; 4 P. I. J. 387, 
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On the contrary it is an equitable liabil- 
ity [G]. 

We agree with the Court below in dis- 
missing the appeal, but come to this con- 
. clusion on different grounds, 

We find thatthe parties must be held 
to have known the agreement of the 20th 
July, 1916, to be void onthe date of its 
execution, and that there was no subse- 
quent “discovery” within the meaning of 
s. 65 0f the Contract Act. The cause of 
action for suit under s. 65 accrued on the 
20th July, 1916. 

Noarguments have been addressed to us 
as to which Article of the First Schedule 
of the Limitation Act would be applicable 
to a suit of this nature; but no Article 
giving a period of limitation longer than 
six years can even be suggested; so in 
any case the suit would have been time- 
barred, It is stated in para. 8 of the plaint 
that the cause of action for the suit ac- 
crued on the 20th July, 1916, the date of 
the execution of the deed and on the 20th 
July, 1918, the date on which the stipulat- 
ed period expired. But the suit was. in- 
stituted on the 17th/18th August, 1925. 

Even if the “discovery” was not made 
before the institution. of the suit, then it. 
cannot, have been made before the trial 
Court delivered judgment. So in our opin- 
ion the trial Court could not have passed a 
money-decree based upon the defendant's 
liability under s. 65, in the same suit, 
although the trial Court's decree might 
have given the plaintiff a cause of action for 
a fresh suit, 

' For these reasons we dismiss the appeal 
with costs. < 


G. H. Appeal dismissed. 
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Present:—Mr. De Souza, A. J. C. 
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SPECIAL LAND ACQUISITION 
OFFICER, KARACHI—Opponens. 
LandAcquisition Act(I of 1894)—Valuation, princi- 
ples relating to—Rents of adjacent buildings and of 
property under acquisition, admissibility and value of 
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—Claimant’s estimate on a different occasion, how 
far binding on him—Price paid by claimant, eviden- 
tiary value of—Prospective advantage due to scheme of 
development in question, claim for, whether permis- 
sible, 

In computing the compensation payable for 
land acquired under Act I of 1894 the income of 
property whether actual or hypothetical is, no doubt, 
one of the starting points of valuation. But it is not 
the only element to be taken into consideration; to 
arrive at a fairly correct valuation, each of the three 
methods of valuation must be takea into considera- 
tion, namely (1) the opinion of valuators or experts, 
(2) the price paid within a reasonable time in bona 
fide transactions of purchase of the land acquired o 
the lands adjacent to the land acquired and possess- 
ing similar advantages and (3) a number of years’ 
purchase of the actual or immediately prospective 
AR the land acquired. [p. 270, col. 2; p. 271, 
eol. 1; 

Harish Chunder Neogy v. Secretary of State for 
India (1) and In re Sukhanand Gurumukhrai (2) 
followed. , 

In estimating the value of property on a rental 
basis evidence as to rents actually paid by bona fide 
tenants of the property under acquisition should ‘not 
be excluded nor can the rent be assessed as a mere 
multiple of a carpet area without reference to the 
amenities of tenements. [p. 271, col. 1; B] 

A claimant is not precluded from proving by evie 
dence of sales and purchases that his land is worth 
considerably more than that given by him in Some 
other proceedings and proving ‘that his valuation 
there was in fact an under-estimate. [p. 272, col. 1; c] 

Government of Bombay v. Merwanji Muncherji 
Cama (3), distinguished. 

The price paid by the claimant within a few years 
of the acquisition is to be taken into consideration 
TA a nigan ka ganas and when a deprecias 
ion is relied upon, it is for Government to i 
(278, col- 1; D) prove it, 

unicipal Commissioner forthe City of Bom A 
Syed Abdul Huk Rurmather (0, ahs v. oe 
ant Collector, Haveli (5) and Government of Bombay 
v. Ismail Ahmed Hafiz Moosa (6), relied upon 

Upon a compulsory acquisition: of property the 
seller is entitled to the value to him of the property 
in its actual condition at the time of expropriation 
with all its advantages and with all its possibilities 
excluding any advantage due to the carrying out of 
the scheme for the purpose for which the property is 
compulsorily acquired. [p. 273, col, 2; EJ 

Narsingh Das v. Secretary of State for India (1) 
ənd Fraser v. City of Fraserville (8), relied upon. 

Reference made by the Special Land Ac- 
quisition Officer, Karachi. 

Messrs.’ Kimatrai and Tolasing, for the 
Applicant. 


Messrs. T. G. Elphinsion and Dipch 
Chandumal, for the Opponents, ipchand 


JUDGMENT.—This is a Reference by 
the Special Land Acquisition Officer 
Karachi of proceedings held before him in 
connection with the acquisition of a certain 
plot of land Survey No. 40-A Survsy Sheet 
B 7, Rambagh Quarter, Karachi, with 
buildings thereon as the claimant objected 
tothe amount of compensation awarded by 
the Land Acquisition Officer, 
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The property acquired consists of the 
entire plot of land Survey No. 40 A Sheet B 
7, Rambagh Quarter, with buildings stand- 
ing thereon (4) the main bungalow ground 
floor and first floor (2) out-houses attached 
to the main bungalow at the south-west 
corner ground floor and first floor and (3) 
out-houses ground floor only in the] north- 
west corner of the plot and detached from 
the main bungalow. There are two motor 
garages one occupying a portion of the 
ground floor of out-houses in (2) and the 
other in (8). ase 
The property is Municipal lease-hold pro- 
. perty granted to theoriginal holderon a 
99 years’ lease as from August 1894 in con- 
sideration of an yearly ground rent of 
Rs. 4-12-2 the lease being renewable in 
perpetuity at the option of the lessee with 
no restriction asto buildings. It was pur- 
chased by one Premsing in 1898 who built 
a structure thereon with a ground floor and 
an upper floor and solditin 1918 to Mr. 
Achalsing Pleader under thesale-deed (Ex. 
' 74) for Rs. 27,000. Mr. Achalsing is said 
to have made Additions and alterations at a 
cost of approximately Rs. 12,000 and 
on his death his widow being in em- 
barrassed circumstances sold it to one 
Mr, Mangharam for Rs. 50,000 in 1917, 
under a deed Ex. 73. It was purchased 
by the claimant from the heirs of Mangha- 
ram, his son Khanchand and the widow of 
his deceased son Gopaldas on behalf of 
herself and as guardian of her minor sons 
Parmanand and Tekchand under two sale- 
deeds Exs. 95 and 96 dated 30th November, 
1920, for a price of Rs. 89,745 the sale- 
deeds referring to a previous kabala or 


agreement for sale, dated 2nd March, 


1920, a . . . . 
The claimant is a rising medical practi- 


` tioner and after his purchase he occupied 
` the ground floor as his residence and opened 
a dispensary. He let the first floor anda 
portion of the out-houses. His idea in pur- 
chasing the premises was to establish his 
practice in a respectable quarter occupied 
mainly by well-to-do persons of his own 


community with the further intention to` 


develop the premises by acquiring from 


‘the Municipality sole alignment land on ` 


the west and building a hospital and a 
maternity home on it, He accordingly made 
an application to the Municipality on- the 
3rd March, 1922, for altering and enlarging 
the premises for this purpose but on 23rd 
March, 1922, the Municipality sent him a 
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reply stating that no permission could be 
granted as the plot would come under ac- 
quisition for constructing a rcad through 
Rambagh Tank to Burns Read. The formal 
notification for acquiring the land, however, 
was not published till the llth June, 
1924, 

[A] The Land Acquisition Officer has 
awarded the claimant to tal compensation 
Rs. 45,542. In arriving at this com- 
putation he adopted as the basis, of valu- 
ation the capitalization of the net income 
which he calculated as accruing from the 
property. He discarded in express terms 
the two other alternative methods of valu- 
ation, viz., a comparison with recent sales 
of the particular property or of similar 
property and the opinion of experts; the 
former because owing to extreme fluctu- 
ation in the prices at this period in con- 
sequence of the boom and the slump that 
followed there was no reliable evidence əs 
to the proper market value and the latter 
because in his opinion there was hardly 
any expert evidence of value led by the 
claimant. It seemsto me that the Land 
Acquisition Officer should not have so 
summarily discarded two of the three 
alternative methods of valuation. In the 
case of Harish Chunder Neogy v. Secretary | 
of State for India (1) -the Calcutta High 
Court indicated the principles of valuation . 
as follows: “The methods of valuation 
of land acquired under Act I of 1894 may be 
classified under three heads (i) the opinion 
of valuators or experis, (2) the price paid 
within a reasonable time in bona fide trans- 
actions of purchase of the lands acquired 
or the lands adjacent to the land acquired 
and possessing similar advantages; and (8) 
a number of years’ purchase of the actual 
or immediately prospective profits from the 
lands acquired, 

“Tt is generally necessary to take two or 
all of these methods of valuation in order 
to arrive ata fairly correct valuation. Exact 
valuation is practically impossible, the ap- 
proximate market value is all that can be 
aimed at.” 


To the same effect are the observations 
of Macleod, J.,in In re Sukhanand Guru- 
mukhrat (2). His Lordship said: “The in- 
come of a property whetheractualor imagin- 
ary is, no doubt one of the recognised start- 
ing points for a valuation. But it is not the 


(1) 11.0. W. N. 875, 
(2) 4 Ind: Cas, 278; 11 Bom, L, R, 1176; 34 B, 486, 
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only element to be taken into consideration. 
[A] In the case of residential property...... 
to arrive at the market value solely onthe 
basis of hypothetical rent may work grave 
injustice to the owner.” It seems, there- 
fore, that an attempt should be made to 
arrive at an approximate value with refer- 
ence toeach of the three methods above 
indicated so far as the recorded evidence 
permits. 

[B] I shall first deal with the method 
adopted by the Land Acquisition Officer of 
valuing the property on a rental basis with 
special reference to his method of estimating 
the rent. He has not taken into account the 

“ rents actually received by the claimant 
about the period of the notification. He 
has preferred to calculate what he calls the 
normal letting value of this property on 
the basis of rents paid by tenants in some 
of the adjoining properties in this quarter 
and arriving at a hypothetical rent :of this 
property with reference to its carpet area 
as compared with the carpet area of the 
several tenements shown in the schedule. 

With regard to this mode of estimat- 
ing the normal rents two observations may 
be made (1) there is no reason to exclude 
evidence as to the rents actually paid by 
bona fide tenants about the period of the 
notification because presumably that would 
represent the actual market rents at that 
period; and, secondly, it would not be 
correct to say that rent is a mere multiple 
of the carpet area without reference to the 
amenities of the tenements; [B] nor do I 
think that carpet areaby whichis meant 
the area of living rooms be confined in the 
case of Indian house-hold to drawing rooms, 
dining rooms and bed rooms tothe exclu- 
sion of other portions of the houseif asa 
matter of fact they are occupied as living 
rooms. What is the evidence as to the 
rents actually received by the claimant 
after his purchase of the property? It ap- 
pears that the vendor Khanchand Mangha- 
ram occupied the upper story of the build- 
ing andthe garage from January to May, 
1921 at rental of Rs. 150 per mensem for the 
upper story and Rs. 25 for the garage. 
This is proved by the evidence of Khan- 
chand himself Ex. 91 and the receipts and 
cheques (Exs. 92-94). From June, 1921, to 
August, 1922 the upper story and the tene- 
trent on the first floor over the out-houses 
was occupied by Wadhumal Lekhraj Ex. 80 
who paid rent of Rs. 150 for the upper story 
and Rs, 37-8-0 for the tenement as is shown 
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May, 1923, to September, 1924, the main 
upper story was occupied by one Kundan- 
mal (Ex. 85) who paid rent of Rs. 110 by 
way, it is said, ofa friendly arrangement. 
Then from October, 1924, to December, 
1925, the main upper story was let to one 
Hashmatrai (Ex. 81) ata rental of Rs. 150 
as is proved by the agreement of tenancy 
(Ex. 67) and ‘the counter-folio of the che- 
ques (Ex. 82) and the garage was let to 
one Ishwardas Mallik ata rental of Rs. 22-8 
per month as would appear from the 
Exs. 88 and 84. Subsequently additions and 
alterations were made to the garage so 
as torender it habitable and it. was let 
to one Sukhramdas (Ex. 84)at a rental of 
Rs. 35 per mensem. 

It is, I think, rightly claimed for the 
claimant that the average should be taken 
of the rents actually received during three 
years prior to the date of notification. The 
rent actually received in 1922-23 for the 
main upperstory and for the tenement on 
the first floor over the out-houses and.the 
garage is approximately Rs*210 per mensem 
Add to this the ground floor including one 
garage which was in the occupation of the 
claimant for which a rental of Rs, 175 
seems by no means excessive in compari- 
son with the rents for the first floor and I 
think the claimant's estimate of a monthly 
rental of Rs. 400 seems by no means 
extravagant, As against this Mr. Elphin- 
ston argued that the claimant is precluded 
from showing that the rental value of his 
property was in excess of Rs.2,100per annum 
because on 23rd March, 1923, and 8th 
March, 1924, he had lodged regular pro- 
tests with the Municipality against the 
assessment of the letting value of 
Rs 4200 and then at Rs. 2400 by 
the Municipality (vide Ex. 76) and the 
Municipality eventually assessed the letting 
value at Rs. 2100 per annum. Mr, 
Elpbinston relied on the dictum of Bachelor, 
J., in Government of Bombay v. Merwanji 
Muncherji Cama (3) thatin the analogous 
case of applications for Probate the claim- 
ants should be held to the valuations placed 
by them in the schedules to their petitions 
for Probate of their father’s Will and this 
must be taken as evidence of what the 
claimants thought at that time this land waa 
worth at, its lowest reasonable estimate, 
This general observation, however, is quali 


(8) 10 Bom, L. R. 907 at p. 921, 
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-fied by the remark that [C] it will not pte- 
elude the claimants from proving by evi- 

| dence of sales and purchases that their land 
“was worth considerably more than that given 
in the schedule or that their valuation was 


in fact an under-estimate.[C] Itis argued . 


on behalf ofthe claimant that his estimate 
of the rent in the protests he made was 
based on a misconception natural enough 

. in a layman that the rental for purpose 
of Municipal assessment is calculated 

- on the rent of premises actually -let to 
tenants and not in the occupation of the 
owner. 

Turning next to the estimate of hypotheti- 
cal rent by reference to the carpet area 
the Land Acquisition Officer has calculated 
the carpet area at 2315 square feet. To this 

, calculation the claimant has objected that 
certain verandahs provided with trellis work 
Land fitted up with electric lights and used 
| as sleeping rooms for the ladies of the 
house-hold have been improperly excluded. 
` Similarly objections have been taken to the 
exclusion of certain rooms which he con- 
„tended were also used as living rooms by 
the. claimant and his family, It was urged 
. that the verandahs on the west measuring 
: 748 square feet, the two first floor verandahs 
measuring 252 square feet, two rooms measur- 
ing. 103 square feet, the south-west corner 
. room measuring 185 square feet, a small 
room measuring 38 square feetand a ver- 
andah: attached to the garage measuring 
90 square feet—an area 1416 square feet in 
_all—has been improperly excluded and the 
proper carpet area, should, therefore, have 
been 8731 square feet. Allowing Rs, 10 
. per square foot for the carpet area thus cal- 
. culated and Rs. 20 per mensem forthe garage 
as has been done by the Land Acquisition 
‘Officer the gross rent even on this basis 
_would be in the neighbourhood of Rs. 400 
“A month. 

To arrive at the net rent the Land Ac- 
quisition Officer had made a deduction of 
‘13 per cent. for Municipal rates and taxes, 
4 per cent. for vacancies, cost. of collection, 
bad debts etc., 10 per cent. for repairs and + 
per cent. on 9/10ths of costs for insurance in 
all a little over 27 per cent. I venture to 
think that a deduction of 10 per cent. for 
repairs and 4 per cent. for vacancies is 
somewhat excessive. I consider that 5 per 
cent. for repairs and 2 per cent. for vacan- 
cies etc., would be adequate and that to 
arrive at the net rentala deduction of 20 
per cent, is all that need be made, 
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On this basis capitalising the net rent at 
20 years’ purchase which is the general 
rate usually adopted for this purpose it 
seems to me that Rs. 76,800 is the 
fair valuation of this property on a rental 
basis. 

Turning next to comparison of prices 
paid within a reasonable time in bona 
fide transactions of ` purchase of the 
lands acquired of the lands adjacent to 
the lands acquired, Mr. Elphinston has 
stranuously contended that the price paid 
by the claimant should not in this case be 
treated as any guide to the market value at 
the time of the notification because the 
claimant purchased atthe height of the 
boom inland values and the notification 
was made atthe depth of the slump. To 
prove the violent fluctuation in the land 
market during the years 1920-1924 a state- 
ment (Ex. 126) of purchases and sale of 
land in the Rambagh Quarter prepared . 
from the index of sales in the Sub-Regis- 
trar’s office has been put in on behalf of 
the Municipality and to illustrate the state- 
ment by diagram a graph (Ex. 127) has been 
prepared. The statement merely gives 
the surface area of plots sold in Rambagh 
Quarter and the price paid without any!clue 
to the nature of the buildings standing 
on the plots, It embraces a very large 
area with varying amenities and different. 
standards of value for lands and houses. 
From this statement the average of prices 
per square yards of land and sold in the 
entire quarter is calculated at Rs. 138 
per square yard in 1920, Rs. 135 per square 
yard in 1921, Rs. 77 per square-yard in 1922, 
Rs. 72 per square yard in 1923 and 
Rs. 50 per square yard in 1924 and it 
is urged that the valuation of the claimant's 
property at the date of notification in 1924 
with reference to the price he paid in 1920 
should be made at this proportion. It ig 
pointed out that the claimant purchased at 
Rs. 155 per square yard and he has 
been awarded compensation at the rate of 
Rs. 61-80 persquare yard whichin view 


-of the above proportions, it is contended, is 


a very fair valuation. 

It seems to me that this method of valu- 
ing the property is not fair to the claimant, 
It may be assumed that there was a boom 
in the prices of land in Karachi general- 
ly in 1920 and that there was a serious 
decline in 1924, But the fluctuation was 
not equally violent in every quarter of the 
city, It was most violent in quarters where 
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‘there were speculative sales and purchases. 
The quarter where the claimant's house is 
situated was peculiarly free from spetu- 
-lative sales as it was mainly inhabited by. 
well-to do residents who owned the pro- 
perty they occupied and did not care 
to take advantage of the boom. It can- 
not for. a moment be contended that 
the claimant bought this property as a 
speculation. He required it for his bona 
fide use and paid what he considered a fair 
‘market value. To show that the land boom 
and the subsequent slump scarcely affected 
this quarter reliance is placed on behalf 
of the claimant on two sales in 1921, onesale 
in 1923 and one sale in 1924 in the state- 
ment (Ex. 126), the sales referred to are the 
Ist and the 5th sale for the year 1921 
where a price has been paid of Rs. 170-8-0 


and Rs. 172-14-0 square yard respectively, .. 


the third sale for the year 1923 where the 
price paid is Rs. 132 per square yard 
and the 3rd sale for 1924 where the price 
paid is Rs. 156 per square yard, the, value 
in the case of the last sale of the land 
alone situated in Frere Road close to the 
claimant's property according to the wit- 
ness Nandumal (Ex. 114) being Rs.-100 per 
‘square yard. | 
[D]in Municipal Commissioner for the City 


:0f Bombay v. Sayad Abdul Hak Kurmul- 


ker (4) it was indicated that the price paid 


by the claimant within afew years of the 


acquisition should be taken into consider- 
-ation while awarding compensation and 
in Frenchman v. Assistant Collector, Haveli 
(7) as well as in Government of Bombay v. 
Ismail Ahmad Hafiz Moosa (6) it was held 
.that if the Government relied on a depre- 
ciation it is for them to prove the extent of 
depreciation. [D] I am of opinion that the 
evidence on the record does not prove the 
depreciation to the extent for which Mr, 
Elphinston: contends. 

On behalf of the claimant enhanced com» 
pensation is . claimed in view of the im- 
proved .value of the Quarter by reason of 
Government deciding to construct the 
Secretariate and High Court Buildings on 
the Artillery Maidan in consequence of 
which the quarter would be the centre of 
future activities of Karachi. I donot think 
that the claimant is entitled to ask for 


enhanced compensation on this account 
(4) 18 B. 184; 9 Ind. Dee. (N. s.) 631. ` 
(5) 68 Ind. Oas. 521; 24 Bom. L. R. 782; A. L R. 
1922 Bom. 399. . 
(6) 85 Ind. Cas. 531; 26 Bom, L, R. 227; A. L R 
1924 Bom, 362. 
. 18 
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because the demolition of his bungalow is 
@ necessary portion of the development of 
Artillery Maidan. [E] It was laid down by 
their Lordships of the Privy Council in 
Narsingh Das v. Secretary of State for 
India (7) following Fraser v. City of Fra- 
serville (8) that upon a compulsory acqui- 
sition of property the seller is entitled to 
the value to him of the property in its 
actual condition atthe time of expropria- 
tion with all its advantages and with all 
its possibilities excluding any advantage 
due to the carrying out of the scheme for 
the purpose for which the property is com- 
pulsorily acquired. [E] 

As regards loss of practice, expenses of 
removal, etc., the compensation awarded by 
the Land Acquisition Officer seems to me 
to be adequate. 

I do not consider that the claimant is 
entitled to claim compensation for alleged 
improvement which he estimates at Rs. 8,000 
because there is very little evidence to 
prove the extent of the improvement and 
such evidence as has been adduced merely 
shows that the improvements were in the 
nature of repairs to electric fittings, water 
and drainage connections and a small veran- 
dah attached to the out -houses. 

Taking the evidence as a whole I estimate 
the value of the property at Rs. 76,800 
add to this 15 per cent. for compulsory ac- 
quisition Rs, 11,520, Rs. 2,000-0-0 for 
loss of practice, Rs. 500 for expenses 
of removal etc., Rs.10 for trees, the total 


‘compensation which should be and deduct- 


ing Rs. 95 for capitalized assessment 
should be awarded is Rs. 90,725. The 
balance should be paid to the claimant by 
the Municipality. The claimant states that 
he is entitled to interest on the excess 
compensation from 6th January, 1926, the 
date he handed over possession? Mr, El- 
phinston argues that the Municipality is 
entitled to a set-off from 13th May, 1925, 
when the money was paid to 6th January, 
1926, when possession was given, I think 
there is force in this argument and I dis- 
allow interest on the balance of compensa- 
tion from 6th January, 1926. 

Costs of this reference to.be borne by the 
opponents Municipality. 

P. B. A. Order accordingly, 

(7) 86 Ind. Cas. 556; 6 Lab. 69; 23 A. D. J, 113; 9 
O. W. N. 137; 48 M. L. J. 386; A. I. R. 1925 Pc, 
91; L. R. 6 A. (P. C.) 64; 27 Bom. L. R. 783; 29 0, 
W. N. 822; 52 I. A. 133 (P. CO), 

(8) (1917) A, O. 187 at p. 194; 86 L, J, P, O, 91; 116 


"T, 258; 33 T, L, R. 179, 
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OUDH CHIEF COURT. | 
Seconp Crvit Appean No. 19 or 1927. 
March 3, 1927. i 
Present: —Mr. Justice Hasan. 
SHI WARATAN—-PLAINTIFF—APPALLANT 
VETSuUS 
RAM SU MRAN—DEFENDANT— 
RESPONDENT. 

Malicious prosecution—Charge of offences under 
ss. 506 and 852, Penal Code and s. 22, Cattle Trespass 
Act--Want of reasonable and probable cause—Burden 
of proof. 4 

In - claim of damages for malicious prosecution 
the plaintiff cannot succeed unless he proves that 
the defendant acted without reasonable and prob- 
able cause. [p. 274. col. 2; A] 

The fact that the offences of which the plaintiff 
was accused were those under ss. 506 dnd 352 of the 
Penal Code and s. 22 of the Cattle Trespass Act 
does not relieve the’ plaintiff of his duty to prove 
Want oE TN and probable cause. [p. 274, cols. 

Nand Lal v. Debi Din (3) and Balbhaddar Singh v. 
Badri Sah (4) relied on. “ 

Appeal against a decree of the First 
Subordinate Judge, Bahraich, dated the 
28th Ostober, 1926, reversing that of the 
Munsif, Qu iisarganj at Bahraich, dated the 
31st July, 1928. 

Mr. Gopal Chandra for Mr. R. D. Sinha, 
for the Appellant, 

Mr. Iqbal Narain, for the Respondent, 

. JUDQMENT.—This is the plaintiff's 
appeal from the decree of the First Sub- 
ordinate Judge of Bahraich, dated the 28th 
of October, 1926, reversing the decree of 
the Munsif of Qaisarganj, dated the 31st of 
July, 1926. : | 
The plaintiff laid claim to recover Rs. 300 


as damages for malicious prosecution. The 


Court of first instance decreed the suit for 


a sum of Rs, 200. On appeal by the de-' 


fendant the decree of the Court of first 
instance was reversed and the plaintiff's 
suit dismissed in its entirety. The main. 
ground of the decision of the lower Ap- 
pellate Oourt is that the plaintiff had fail- 
ed to prove that the original complaint 
which the defendant had made in the 
Oriminal Court as against the plaintiff was 
made without reasonable and probable 
cause. ; 

[B] In appeal before me the sole point ar- 
gued was that in a case of thenature of which 
the present case was it was not necessary 
in law to prove the absence of reasonable 
and probable cause. It is said that the 
offences of which the defendant accused 
the plaintiff being under ss. 506 and 352 
of the Indian Penal Code and s. 22 of the 
Qattle Trespass Act the sole question for 
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decision in the claim for damages was as 
to whether the complaint was false or true. 
In support of this argument two decisions 
of the High Court at Allahabad were 
cited Hira Lal v. Bandhu Bhagat (1) and 
Radhe Lal v. Munnoo (2). Neither of these 
decisions seems to have been reported in the 
authorised reports of the Provinces. 


‘I have had occasion to consider this 
matter in the case of Nand Lal v. Debi 
Din (3) (Second Civil Appeal No. 5 of 1924, 
decided on the 13th of August, 1925) which, 
as the learned Pleader for the respondent 
brings to my notice, found publication 
in 9L Ind. Cas, 223. I still adhere to 
the opinion which I then expressed. If 
the two decisions of the High Oourt at 
Allahabad referred to above laid down an 
exception to the general rule governing 
the success of a claim of damages for 
malicious prosecution with due respect I 
differ from those decisions [B] 


[A]In the class of actions to which a claim 
of damages for malicious prosecution be- 
longs the state of the defendant’s mind at 
the time when he did the act is most im- 
portant. The plaintiff cannot succeed unless 
he can show either guilty knowledge or 
some wicked or indirect motive in the 
defendant. [A] The general principle of the 
common law is that “an action for mali- 
cious prosecution lies whenever one man 
puts the process of the law in motion 
against another maliciously and without 
reasonable and probable cause, 


“To succeed in this action, the. plaintiff 
must prove :— 

(i) that the defendant instituted criminal 
proceedings against him before a Judicial 
Officer ; : 

“(ii) that in so doing he acted without 
reasonable and probable cause ; 

“(iit) that in so doing he acted malicious- 


y; an 

(iv) that the proceedings terminated in 
the plaintiff's favour,’—Vide the Common 
Law of England by Blake Odgers, 2nd 
Edition, Volume I, page 546. : 

Even in cases-in which personal element 
constitutes the essence of the offence there 
may be certain other ancillary facts which 
may afford an answer to the prosecution, 
On the determination of such facts will 


(1) A. W. N. (1889) 189. 
(2) 18 Ind. Cas. 280; 11 A. L. J. 125. 
(3) 91 Ind. Oas. 223, 
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depend the answer to the question as to 
whether there was or was not reasonable 
and probable cause for the prosecution. 
The second element is, therefore, an abid- 
ing element in all actions for malicious 
prosecution. The same result follows from 
the recent decision of their Lordships of 
the Judicial Committee in the case of Bal- 
bhaddar Singh v. Badri Sah (4). The suffi- 
ciency: or insufficiency of evidence in proof 
of that element may vary according to the 
circumstances of each case. I am, there- 
fore, of opinion that there is no ground in 
the present case for interference with the 
decision of the Court below. 

The appeal fails and is dismissed with 
costs, 

G. E. Appeal dismissed. 

(4) 95 Ind. Cas. 329; 1 Luck. 215; 24 A L.J. 453; 3 
O. W. N. 499; A. I. R. 1926 P. O. 46; 43 C. L. J. 521; 
28 Bom. L. R. 921; (1926) M, W. N 482; 51M. L.J. 
ii oS W. N. 866; 29 O. ©.163;7 P. L. T. 591 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxconp Crvic APPEaL No. 325 or 1925, 
January 31, 1927. 
~ Present:—Mr. Findlay, J. O. 
PAIK U—DeEFenpantT—APPELLANT 
: VETSUS 
BHIWA— PLAINTIFF —RBSPONDENT, 
Hindu Law—Widow—Gift to next reversioner— 
Retention by widow. of small portion for maintenance 
—Gift, whether surrender—Limitation Act (IX of 
1908), Sch. I, Arts. 120, 125—Suit to set aside surrender 
—Limitation. - 
The conveyance to a Hindu widow for her main- 
tenance of a small portion of the land surrendered 


by her to next reversioners is wnobjectionable and - 


does not alter the’ nature of the surrender which re- 
mains one of acceleration in favour of the next re- 
versioner. [p. 277, col. 1; A] 

Bhagwat Koer v. Dhanukdari Prashad Singh (2) 
and Sureshwar Misser v. Maheshrani Misrain (3), 
followed. 

Adaveppa Nagappa v. Tontappa Tippanna (1), not 
followed. ; ; 

Article 120 and not 125 of the Limitation Act is 
applicable to asuitto set aside a transaction of 
this mature as it is a surrender and not an alie- 
nation to which alone Art. 125 applies. [p. 277, 
col. 1; B] Se 

Appeal from a decree of the District 
Judge, Nagpur, dated the 20th April, 1925, 
in Civil Appeal No, 41 of 1925. A 

Sir Dr. H. S. Gour and Mr. M.B. Niyogi, 


for the Appellant. 


Sir B, K, Bose, for the Respondent, os 
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JUDGMENT.—The plaintiff-respond- 
ent, Bhiwa, filed the present suit in the 
Court of the Additional Subordinate Judge, 
First Class, Kamptee, against the defendant- 
appellant, Paiku, as well as two other de- 
fendants Musammat Guji and Musammat 
Parbati, fora declaration thata deed of 
gift, dated 10th February, 1917, and a deed 
of sale, dated 26th May, 1921 (cf. copies of 
P-10 and P-9) are void and inoperative 


-beyond the lifetime of Musammat Guji and 


are not binding on plaintiff. The property 
effected consists of absolute occupancy 
Nos.65 and 90, occupancy fields Nos. 87 
and 105 and a house:in Mouza Yesamba, 
Tahsil Ramtek, Nagpur. 

The following tree will help to explain 
the plaint:— 


ee I 
pte ¥ 
Sn a 
f 9 Lena . 
Raghuji Shatnbhu | 
| Ganu 
Bagal—Guji | 
(defendant No. 2) and Kalhi Bhiwa 
(plaintiff). 


Musammat Tulsi 


“The property iin question belonged to 
Bagal who died about 1909. He left two 
widows, Musammat Guji and Musummat 
Kalhi, who was the mother of Musammat 
Tulsi, while plaintiff was Bagal’s nephew. 
After Bagal’s death, these widows inherited 
the property: Musammat Kalbi died in 
1920, and, thereupon, the subjects would 
have passed to Musammat Guji but fora 
deed of gift executed on 10th February, 1917, 
by the widows in favour of Musammat 
Tulsi and her step-son Nago alias Doma, 
husband of defendant No. 3, Musammat 
Parbati: Doma subsequently died and 
Musammat Tulsi on 26th May, 1921, sold the 
property in suit to theappellant. Since then, 
Musammat Tulsi has died and plaintiff 
accordingly brought the present suit for a 
declaration that the gift and sale-deeds 
specified are void and inoperative beyond 
the lifetime of Musammat Guji. 

The suit proceeded ex parte against 
Musammat Guji and defendant Paiku waa 
the main contestant. His case was that: 

(a) Bagal and plaintiff were not related as 
stated in the plaint. 

. (b) Musammat Tulsi “and Nago were in 
possession since the date of the gift, while 
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he (Paiku) has been in possession since tke 
salein his favour. The cause of action 
arose on the date of the transfers and the 
“suit is now barred by limitation. 

(c) In any event, plaintiff has no cause 
cf action as regards the occupancy fields, 
these having been eurrendered to the 
malguzar who let them out to appellant. 

(d) Plaintiff cannot challenge the transfer 
-of the half portion which devolved cn 
Musammat Parkati after Nago’s death es 
plaintiff is not a reversicnery heir of 
Musammat Tulsi. : 

_(e) Nago's interest in the holding is ex- 
tinguished ky the fact. of appellant having 
held possession for cver two years. ve 

(F) Nago was only the step-son of Musam- 
mat Tulsi and not her son and the registra- 
tion of the giftdeed was thus effected by 
fraud. TLedonees were, therefore, inthe 
positicn of trespassers as against the 
widows and plaintiff and the title cf 
plaintiff has become incefeasible by iwo 
years’ advelse porsession. 

(9) The gift deed, being in favour of the 
next heir, wes, in effect, surrender of 
the estate: the donees have thus become 
full owners. 

Musammat: Parbati so far adopted the 
abovepleadings and further urged that Doma 
- was Musammat Tulsi's son: Musammat 
Parbati ac¢ordingly inherited Nago's half 
share in the property on his death and 
Musammat Tulsi could not, therefore, give 
‘a valid conveyance thereof to plaintiffs. 

On the issues framed on these and con- 
nected pleadings, the Additional Sub- 
ordinate Judge came to the following find- 


ings:— 

(4) That plaintiff's family tree as given 
by him is correct. 

(ii) That‘Nago was not Musammat Tulsi's 
Bon, 

(tit) That the deed of gift is not binding 
on plaintiff, as being onein favour of the 
next heir Musammat Tulsi. 

iv) That it is similarly not binding as 
& deed of relinquishment. 

(v) That Nago did not give rise to a 
fresh stock of descent and he never, as a 
matter of fact, took possession of the sub- 
jects. 
(vi) That the registration of the deed of 
gift was effected owing to fraudulent 
recitals and is, therefore, invalid, de- 
fendants as a result being trespacsers ; and, 

(vii) the suit is not time-barred, Art, 
225 of the Limitation Act keing epplicable 
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- thereto. 
‘further held that, as there had been a 
. surrender. cf the cccupancy fields, this 
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could not ke challenged but granted a 
decree for declaration as craved for by 
plaintiff so faras the absolute occuparcy 
fields and the houge were concerned. 

Paiku preferred an appeal to the Court 
of the District Judge, Nagpur, while ihe 
plaintiff-respondent in that Court pre- 
ferred a ercss-objection solar asthe disallow- 
ance of hisclaim to the cccupancy fields 
was concerned. The appeal was dismisced 
but, as regards the cross-objection, the 
District Judge pointed out that the sale-deed 
(P-9) did not cover the cccupancy lands 
which were surrendered under the razinama, — 
dated 26th May, 1921 (P-11). No relief 
had been prayed for as regards this latter 
ceed and the Judgeof the lower Appellate 
Court only granted him an additional re- 
lief givinghim the declaration sought for 
regarding the occupancy land so far as the 
gift deed of 10th February, 1917, and sale- 
deed of 26th May, 1921 were concerned. 

The first defendant Paiku hes now come 
upon second appeal to this Court. On the 
appeal coming on for hearing, Counsel for 
respondent admitted that the relief granted 
to hisclient by the lower Appellate Court 
was animproper oneand could not stand. 
Counsel on either side were agreed that, in 
this connection, the decree of the first Court 
should be restored dismissing the plaintfi’s 
claim so far as the occupancy land is 
concerned and that this is correct is clear 
from the finding offactarrived at by the 
District Judge, in para. 9 of his judgment, 
Iam, therefore, now only concerned with 
the absolute occupancy land and house 
in suit. 

The Additional Subordinate Judge, in 
para. 10 of his judgment, held that the 
deed.of 10th February 1917, by Musammat 
Gujiand Musammat Kalhi in favour of 
Musammat Tulsi and Nago wasa pure deed 
of gift and not a relinquishment oftenancy 
rights. The donors reserved their right of 
maintenance and of residence in a house. 
Musammat Guji’s name remained in the 
Khasra up to 1921 and there was also 
proof that she managed the land on behalf 
of Muasmmat Tulsi. The lower Appellate 
Court held that it was not necessary for the 
plairtiff to allege that the transfer chal- 
lénged was binding and valid during the 
lifetime of the transferor in order to make 
Art. 125: of the First Schedule of the 
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Limitation Act applicable, [A] aAdiveppa 
Nagappa v. Tontappa Tippanna (1) was also 
relied on in support of the proposition that 
the gift was an alienation and not a mere 
- acceleration. Macleod, C. J., and Heaton, 
J., pointed out in the case quoted that if 
there is any consideration by the widow 
for the gift of her life-astate, the existence 
of such consideration necessarily changes 
the nature of the transaction from an 
acceleration into an alienation. The learn- 
ed District Judge, however, failed to notice 
that their Lordships of the Privy Council 
have meanwhile laid down the contrary 
principle in Bhagwat Koer v. Dhanukdari 
Prashad Singh (2) and Sureshwar Misser v. 
Maheshrani Misrain (3). In the latter case 
their Lordships pointed out that the con- 
veyance of a small portion of the surrender- 
ed land for maintenance to the widow was 
unobjectionable and did not alter the nature 
of the transaction which remained one of 
acceleration in favour of the next rever- 
sioner. [A] 

[B] This being so, it seems to me that Art. 
125 cannot apply because we are not dealing 
with an alienation. It follows that Art. 120 
is applicable |B]: the surrender or relin- 
quishment took place on 10th February, 1917, 
the present suit was filed on 11th October, 
1923, and it follows that the six years’ 
limitation had already then expired so far 
as the gift deed was concerned. 

The learned Counsel for the respondent 
has, however, in effect admitted that he 
“does not now desire to impeach the gift 
deed of 10th February, 1917. What he 
desires to impeach is the sale-deed of 26th 
May, 1921, in the appellant's favour and even 
applying Art. 120, the suit would, he 
alleges, still be in time so faras the sale- 
deed is concerned. Musammat Tulsi was 
also, it is urged, a limited taker, but plaint- 
iff can only bring a declaratory suit, so long 
as Musammat Guji is alive, for she as 
Bagal’s heir would come in again. It has 
been urged further that even admitting 
Musammat Guji to be the next reverrioner 
she has placed herself in such a position 
that she cannot sue and that in the circum- 


`d) 55 Ind. Cas. 369; 44 B. 255; 22 Bom. L. R. 94. 
(2) 53 Ind. Cas 347; 47 O. 466; 37 M. L. J. 513; 17 
A. L. J. 1036; (1919) M. W. N. 860; 1 P. L. T. 1; 2 
U. P. L. R. (P. ©.) 27; 46 L A. 259; 22 Bom. L. R. 
7 (P. 0). 
“Ta 57 Tia. Cas. 325; 48 C. 100; (1920) M. W. N. 472; 
39 M. L. J. 161; 28 M. L. T. 154; 2 U: P L.R. (P. O.) 
128: 12 L. W. 461; 18 A. L. J. 1069; 47 IL A. 233; 25 
O WiN., 104; 41 @ Lid, 433 (P, G 
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stances plaintiff was entitled to bring the 
present suit [ef. Mayne’s Hindu Law, 9th 
Edition, para, 646, and Fateh Singh v. 
Jagannath Baksh Singh (4).] This is a 
matter in which the lower Appellate Court 
will probably find it advisable to take fur- 
ther pleadings from the parties, This 
aspect of the case has met with no atten- 
tion in the lower Appellate Court and itis 
obvious that the whole suit has now acquir- 
ed an entirely new aspect in view of the 
mistake made by the District Judge in fol- 
lowing Adiveppa Nagappa v. Tontappa 
Tippanna (1), and of the now admitted fact 
that we are now no longer concerned with 
the occupancy land and that even as regards 
the remaining subjects, the gift deed of 
10th February, 1917 per se cannot be im- 
peached now. As regards the sale-deed of 
25th May, 1921, an entirely different set of 
facts and of legal considerations arise and 
I am of opinion that, in the circumstances, 
the appeal in the District Judge's Court 
should be re-heard in the light of the above 
remarks. The judgment and decree ap- 
pealed against are reversed and the case is 
remanded to the Court of the District Judge 
for re-trial of Appeal No. 41 of 1925 on the 
merits with advertence to the above re- 
marks. Costsincurred in this Court will 
follow the event. There will be no certifi- 
cate of refund of Oourt-fees. 


G. R. D. Case remanded. 

(4) 91 Ind. Cas. 280; 47 A. 158 at p. 160; A. I. R. 
1925 P. C. 55; 48 M. L.J. 64; 20. W. N. 25; 12 0. 
L.J. 117; L. R. 6 A. (P. C.) 50; 27 O. C. 334; 27 
Bom. L. R. 725; 29 ©. W. N. 749; 23 A. L.J. 739; 22 
L. W. 58; 52 I. A. 100 (P, C). 


PATNA HIGH COURT. 
SECOND CIVIL APPRAL No. 166 or 1923, 
June 24, 1925. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 

BANWARI PRASAD SINGH AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 


VETSUS 
Musammat BIGNI KUER—Puarntiyr 
—RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59-—-Hyi« 
dence Act (I of 1872), ss. 68 to 71—Mortgage—Evecu« 
tion and attestation, proof of—Objection, absence of, 
effect of. 

The rule laid down in 8. 59 of the Transfer of 
Property Act that a mortgage which secures a sum 
ef more than Ra, 100 san be efested euly bya rg 
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pistered instrument signed by the mortgagor and 
attested by at least two witnesses, is arule of law 
and -not a rule of evidence; and a bond is not a mort- 
gage unless itis thus attested. p, 278, col, 2; A] 
The mere fact that a document purporting to be a 
mortgage is allowed to go in at the trial without 
objection, cannot take the place of proof of execution 
: and attestation which would establish that the docu- 
ment isa mortgage-deed within the meaning of s. 
59 of the Transfer of Property Act. [p. 278, col. 2; B] 


Appeal against the decision of the Addi- 
tional District Judge, Patna, dated the 28th 
November, 1922, confirming that of the Sub- 
ordinate Judge, Patna, dated the 26th 
November 1921. 

Mr. 8. N. Rai, for the Appellants. 

Mr. B. C. Sinha, for the Respondent. | 

JUDGMENT. 

Ross, J.—This is an appeal by the 
- defendants against a decree in a suit ona 

mortgage. 
` Three points have been urged in sup- 
. port of the appeal: first, that the bond 
has not been proved as a mortgage; 
secondly, that the plaintiff had to prove 
that the loan was taken for the benefit of 
thé family but the onus was wrongly thrown 
on the defendants; and, thirdly, that the 
finding that the defendants had paid only 
Rs. 1,525 as admitted by the plaintiffs and 
not Rs. 2,675 as alleged by them, was not 
a proper finding binding upon this Court, 

With regard to the last two points I 
am, of opinion that although the judgment 
is.not altogether satisfactory these are 
findings of fact with which we cannot 
interfere. On the question of benefit to 

the family, it is true that some parts of 
the judgment suggest that the burden 
was thrown upon the defence, but reading 
the judgment as a whole I think that the 
learned District Judge fairly required proof 
from the plaintiff -and was satisfied that 
.the proof was given. With regard to the 
plea of payment it is urged that the learn- 
ed District Judge has not given sufficient 
weight to the fact that the plaintiff's sons 
‘did not appear to deny their signatures 
on the receipts and that he should not have 
been content with the evidence of a dis- 
tant kinsman. But these are matters for 
the Court of fact and this point is not open 
in second appeal. 

But the first contention must prevail. 
In their written statement the defendants 
denied that the bond had been executed 
in conformity with the requirements of 
s, 59 of the Transfer of Property Act. It 
is to be noticed that the defendants are 
the sons and grandsons of the mortgagor 
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who is dead. The learned Subordinate 
Judge dealing with this part of the de. 
fence said that at the trial the document 
was allowed to go in on admission and 
that the objection that it was not legally 
executed, therefore, became infructuous. It 
is not suggested that there is any proper 
proof of the execution and attestation of 
the mortgage-bond. [A] Now s. 59 of the 
Transfer of Property Act provides that a 
mortgage can be made only by a register- 
ed instrument signed by the mortgagor 
and attested by at least two witnesses, 
when it secures a sum of more than Rs. 100. 

This is a rule of law and not a rule 
of evidence; and a bond is not a mortgage 
unless it is thus attested. [A] Sections 68 to 
71 of the Evidence Act contain the pro- 
visions for the proof of execution. Ordi- 
narily, at least one attesting witness must 
be examined, but the cases where such 
evidence cannot be given are also provided 
for. Section 70 makes a special provision 
that*.“The admission of a party to an attest- 
ed document of its execution by himself 
shall be sufficient proof of its execution 
as against him, thoughit be a document 
required by law to be attested.” 


This section relates to the admission of 
the party in the course of the proceedings 
in which the document is produced made 
either in the pleadings or in the evidence. 
Now in. this case there is no admission 
such as is required by s. 70 because the 
executant of the document is dead, nor is 
there any admission by the defendants 
themselves of: the attestation of the 
document. On the contrary it is pleaded 
in para. 7 of the written statement that 
the bond was not executed in conformity 
with s. 59 of the Transfer of Property Act., 
[B] Apparently the document was allowed 
to go in at the trial without objection. But 
that cannot take the place of proof of exe- 
cution and attestation which would establish 
this bond as a mortgage, On this ground 


“the suit must fail. [B] 


` It is urged on behalf of the plaintiff 
that the suit should be remanded in order 
that the plaintff may have an opportunity . 
of proving the mortgage-bond according 
tolaw. In my opinion no further oppor- 
tunity can be given. The plaintiff had the 
opportunity to prove the mortgage at 
the trial and did not take advantage of 
it and there can beno guarantee that evi- 
dence offered after remand would be of 
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any value. In my opinion, therefore, the 
suit must fail of this ground that the bond 
has not been proved as a: mortgage. As 
the time is long past when a personal 
decree could be given, the suit must be 
dismissed altogether. 

The appeal is decreed with costs and 
the suit is dismissed with costs throughout. 

Das, J.—I agree.’ 

Z. K. Appeal allowed. 


pa 


NAGPUR JUDICIAL COM- 
: MISSIONER’S COURT. _ 

© Second Civiu Appean No. 353-B or 1925, 
; January 1, 1927. 

4 Present :—-Mr. Macnair, A. J. C. 
GOVIND—Jupament-DeBTor— 
APPELLANT 
Versus 
LAXMAN—Decrzsz-Hotper— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 88, O. KAT 
r. $—Execution—Transfer of decree—Subsequent 
transfer to second Court, whether legal -Goncurrent 
execution—Limitation Act (IX of 1908), Sch. I, Art. 

182-—'Proper Court.’ 

Where a decree has been transferred for execution 
fo one Court, the Court which passed the decree has 
a right to send it for execution to another Court with- 
out staying the execution thereof in the first Court 
and anapplication made to the Court which passed the 
decree for transferring the decree toa third Court is 
one made toa proper Court within the meaning of Art, 
182 of Sch. I of the Limitation Act. p 280, col. 1; A] 

Gorakhram v. Sivaiya (1), followed. 

Maharaja of Bobbili v. Narasaraju Peda (2) and 
Rangaswami Shetti v. Sheshappa Manjappa Shimpi 
(3), not followed. h f 

Appeal against a decree of the Addi- 
tional District Judge, Akola, dated the 
27th August, 1925, in Transfer Civil Ap- 
peal No. 74 of 1925. 

Mr. G. G. Hatwalne, for the Appellant. 

Mr. M, B. Niyogi, for the Respondent, 


JUDGMENT. —The only question 
raised in this appeal is whether the ap- 
plication, dated 15th July,1916, tothe Poona 
Court of Small Causes was made to ‘the 
proper Court. The Poona Court had pre- 


viously transferred the decree to the Akola - 


Court for execution, and the question is 
whether the Poona Court could subse- 
quently entertain an application for transfer 
of the decres to athird Court. I remark 
that it appears to me clear that if a Court 
Kas power to send a decree to another 
Court, it has power toexecute the decree 
itself; forif it has power to takesteps to- 
wards the attachment of property outside. 
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its jurisdiction, it can surely attach pro- 
perty within its jurisdiction. The learned 
Additional District Judg:, relying on Go- 
rakhram v. Sivaiya (1), a clear decision of 
this High Court, has answered the question 
in the affirmative, 

The authorities to the contrary are cer- 
tainly formidable, In Maharaja of Bobbil v. 
Narasaraju Peda (2) it was held that in a 
-case such as this the Court which passed 
the decree had no jurisdiction to entertain 
an execution application unless concurrent 
execution had been ordered or proceedings 
in the Court to which the decree was sent 
had, been stayed for the purpose of exe- 
cuting the decree inthe former Court. In 
Rangaswami Shetti v. Sheshappa Manjappa 
Shimpi (3) it was held that an application 
for transfer ofa decree again to another 
Court must be made in the first instance 
to the Court to which the decree had al- 
ready been transferred. I add that in 
Mitra’s Limitation Act, 7th Edition, page 
569, and in Rustomjee’s Limitation Act, 
3rd Edition, page 789, the view opposed to 
that taken in Gorakhram v. Sivaiya (1) is 
taken to be the law. 

The Madras case, however, was taken in 
appeal to the Privy Council, and their 
Lordships of the Privy Council appear to 
me to have refrained from expressing entire 
agreement with their Lordships of the 
Madras High Court. They expressly re- 
ferred to the fact that the application to 
the transferring Court was for the sale of 
property within’ the jurisdiction of the 
Court to which the decree had been trans- 
ferred, and mentioned that this very pro- 
perty had been attached by the latter Court. 
The proposition which their Lordships of 
the Privy Council affirmed is that when 
a decree is transferred to another Court, 
an application to do something which that 
other Court can adequately perform can- 
not be made to the transferring Court. 

I agree with the respectful observations 


„of the lower Appellate Oourt to the effect 
that the learned Bombay Judges who de- 


cided Rangaswami Shetti v. Sheshappa 
Manjappa Shimpi (3) appear to have thought 
that their Lordships’ remarks were of more 


, general application than they really are. 


In Saroda Porsaud Mullick v. Lachmee- 


(1) 13 O.P. L: R. 169. |, ` 

738; 37 M. 231; 12 M. L.T. 119; 

(1912) M. W. N. 721: 23 M. L. 1. 236. ` 
(3) 68 Ind. Oas. 506; 47 B: 56; 24 Bom. L, R, 798; A, 

IL R. 1922 Bom, 35% > 


280 


wut Sing Doogur (4) their Lordships of the 
Privy Council have clearly held that a 
decree could be transmitted to three Courts 
concurrently for the purpose of execution. 
It is not urged before me that alterations 
in the Civil Procedure Code have affected 
the validity of thisjudgment. It appears 
to me that the later judgment reported in 
Maharaja of Bobbili v. Narasaraju Peda 
(5) is quite consistent with the earlier de- 
cision. [A]I do not see why, if a Court can 
send a decree for execution to two Courts 
simultaneously, it cannot do so on different 
dates. It is, no doubt, necessary for a Court 
after transfer of a decree for execution, to 
take precautions in complying with a second 
request for transfer or execution: it may 
be advisable that the Court should always 
“ gend orders for stay of execution to the 
transferring Court before taking such fur- 
ther actions, But the Court is aware of 
the former transfer, and can take proper 
action on the later application. 

I do not, therefore, see reason to disagree 
with the reported ruling of this High 
Court in Gorakhram v. Sivaiya (1). [A] The 
appeal, therefore, fails and is dismissed. 
Costs on the appellant. 

G. R. D, Appeal dismissed. 


JA. 529; 17 W. R. 289; 10 B. L. R. 214; 2 

. 560; 3 Sar. P. ©. J. 77: 20 B. R. 883. 

d. Oas. 682; 39 M. 640; 31M. L. J. 300: 18 

JR. 909; 14 A. L. J, 1129; 20 M. L.'T. 412; 
J. 478; 4 L. W. 558; (1916) 2 M. W. N. 541; 

N. 162; 1P. L. W. 26; 43 T. A. 238 (P. 0). 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 79 oF 1926. 
February 5, 1927. 
Present:—Sir Shadi Lal, Kr., 
Chief Justice and Mr. Justice Broadway. 
GHULAM MUHAMMAD AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 


versus A 
MEHTA CHANDRAS DAT— 
DeEFENDANT—RESPONDENST. 
Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Amendment—Changing cause of action—Inconsistent 


case. . 

Though the power of amendment possessed by the 
Court is to be liberally exercised, no power has 
been. given to Courts to enable one distinct cause 
of action to be substituted for another. The general 
rule is to the effect that ‘any amendment must be 
such as is either raised in the pleadings or is consist- 
ent with the cage as originally laid. [p. 281, col. 1; A] 


Ma Shwa Mya vy. Maung Mo Hnaung (1), followed, < 


GHULAM MUHAMMAD V. MEATA CHAND&A8 DAT, 
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Letters Patent Appeal against the judg- 
ment of Mr. Justice Campbell, dated the 
9th February, 1926, passed in Civil Appeal 
No. 2429 of 1925, and reported as 93 Ind. Cas. 
871, reversing that of the District Judge, 


` Attock at Oampbellpur, dated the 6th June, 


1925, affirming that of the Additional 
Sub-Judge, Fourth Class, Attock at Camp- ` 
bellpur, dated the 26th March, 1925. 

Mr. M. M. Tufail, for the Appellants. .: 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT.—This is an appeal un- 
der cl. 10 of the Letters Patent from a 
judgment of Mr. Justice Campbell who de- 
cided that the plaintiffs-appellants had, by 
amending their plaint, changed the char- 
acter of the suit and put: forward a.differ- 
ent and inconsistent cause of action. 

The facts briefly are these: One Musam- 
mat Begam Jan, who was the owner of a 
one-third share ina holding, mortgaged her 
share to the defendant, who was proprietor 
of the remaining two-thirds share. The 
mortgage being with possession, the de- 
fendant acquired possession of the entire 
holding. In 1924 the plaintifs brought 
an action for a declaration that they were 
co-sharers in the holding and were in joint 


‘possession thereof with the defendant. In 


support of their title they asserted that in 
1910 they had acquired the rights of Mu- 
sammat Begam Jan, had redeemed the 
mortgage and had got possession of the 
property and that they had held joint pos- 
session with the defendant since that date. 

The defendant pleaded that the suit for 
a declaration did not lie since the plaint- 
iffs were not in possession; and that their 
right, if any, had been extinguished by 
adverse possession of the defendant for 
more than twelve. years. The claim as 
laid in the plaint was tried by the: Sub- 
Judge, who, after hearing the evidence 
produced by the parties, fixed the case for 
arguments on the 4th March, 1v25. On 
that date the plaintiffs applied for and 
obtained leave to amend their plaint. 

On the llth March, 1925, they filed the 
amended plaint, which stated that Musam- 
mat Begam Jan herself had redeemed the 
mortgage in 1910 and received possession 
of her one-third share of the joint holding 
that she continued to be in possession un- 
til 1916, when she married and thereby 
forfeited her life-estate; and that the 
plaintiffs who were reversioners of her 
father, then succeeded to the estate. 

Now in the original plaint the plaintifis .. 
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claimed that they had received the property 


in 1910 .by an assignment from Musammat- 


Begam Jan and asserted that they them- 


selves had redeemed the mortgage in that 
year. In the -amended plaint they put for- 


ward a totally different claim. They al- 
leged that they had nothing to do with 
the land until 1916 when Musammat Begam 


Jan, who had herself redeemed the mort- 


gage’ in 1910, lost her life-estate by mar- 
riage and they became owners of the pro- 
perty in 1916 -by virtue of their right of 
succession of herfather. In one case they 
based their title upon a transfer from 
Musammat Begam Jan in the other case 
they relied upon their title as heirs to 
‘her father. The title in -one: case was 
Wholly: diarani from that asserted in the 
other. 

[A] It is true that the power of amendment 
possessed by the Court is to be liberally 
exercised, butas laid down by the Privy 
Council in Ma Shwa Mya v. Maung Mo 
_Hnaung (1) no power has been given to 
enable one distinct cause of action to be 
substituted, for another. The general rule 


is to the effect that any amendment must. 


be such as is either raised in the pleadings 
or is consistent with the case as originally 
laid. [A]: The view taken by Campbell, J., 
is inconformity with the rule enunciated by 
the Privy Council. 

. The appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


(1) 63 Ind. Cas. 914; 48 ©. 832; (1921) M. W. N. 
398: 4U. B. R. (1921) 30; 30 M. L. T. 28; 24 Bom. L. 
R. 682; A. L R. 1922 P. O. 249; 48 I. A. 214 (P. Q) 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS CIVIL APPEAL No. 20 or 1926. 
January 28, 1927. 

Present:—Mr. Findlay, J. ©. 
RAMDUTTA SHANKARLAL—Derenpant 
No. 1—APPELLANT f 
VErSusS 
PUNAMCHAND— PLAINTIFF AND ANOTRER 
—DEFENDANT No. 2— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 
XLI, rr. 24-29—Appellate Court—Remand for rg- 
trial—Inherent powers. 

When it is clear that the Appellate Court cannot 
itself dispose of the suit on the merits by the adop- 


tion of the specific procedure mentioned in rr. 
‘24-29 of O. XLI of the Givil Procedure Gode, a res 


RAMDU ITA SHANKARLAL v. PUNAMOHAND, 


151, 0. O L. J. 49 
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mand for re-trial under the inherent powers of the 
Court is not only permissible but obviously incum- 


“bent onthe Court. [A] 


Appeal against the decree of the Dis- 
trict Judge, Nagpur, dated the 2nd Febru- 
ary, 1926, in Civil Appeal No. 154 of 1925. 

Mr. D.T. Mangalmoorti, for the Appel- 
l 


ant. 

JUDGMENT.—tThe facts of this case 
are sufficiently clear from the lower Courts’ 
judgments. It has been urged on appeal 
that the case was improperly” remanded 
under O. XLI, r. 23 of the Civil Procedure 
Code, inasmuch as the firat Court had 
given decisions on all the essential issues: 
cf. Jagannath v. Maruti (1), The question 
of what is a preliminary point has been 
the subject of much judicial discussion 
and I have been referred in this connec- 
tion to the decision in Abdul Karim Abu ` 
Ahmed Khan Ghuznavi v. The Allahabad 
Bank, Ltd. (2). Even in that decision, how- 
ever, Mookerjee, J., pointed out that [Ai 
where it is clearly apparent that the Appel- 
late Court cannot itself dispose of a suit on” 
the merits by the adoption of the specific 
procedure mentioned in rr. 24-29 of O. 
XLI, Civil Procedure Code, a remand for 
re-trial is not only permissible but obvious- 
ly incumbent on the Oourt.[A] In the 
present case the -learned District Judge 
has pointed out that the separation be- 
tween Ramdutta and Surajmal is a matter 
which requires elucidation and that more 


_ detailed pleadings are required ir connec- 


tion with this and kindred matters. He 
has also, in paras. 4 and 6 of his judgment 
shown that various other matters required 
elucidation and possibly the production of 
fresh evidence. On the whole, therefore, I 
am of opinion, that the remand was advis- 
able in the circumstances of the case, even 
if, in order to afford legal justification for 
the remand, recourse had to be had to the 
inherent powers of the Court under s. 151 of 
the Civil Procedure Code. 

I do not, therefore, think that in the 
present case it is necessary to interfere with 
the order of remand and I dismiss the pre- 
sent appeal without notice to the respond- 
ents. - 


G. R. D. Appeal dismissed. 
(1) 36 Ind. Cas. 241; 12 N. L. R. 126. 
(2) 41 Ind. Oas. 598; 44 C. 929; 21 O. W. N. 877; 26 
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OUDH CHIEF COURT. 
SEooND OrvıL APPRAL No, 382 or 1926. 
February 28, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Thakur SARFARAZ SINGH~— 
DEFENDANT—APPBLLANT 


g VETSUS 
BALESHWAR PRASAD—PLaintTIFF 
AND OTHERS—DEFENDANTS— 

- RESPONDENTS, 

Pre-emption—Execution of mortgage instead of sale 
to avoid pre-emption—Right of pre-emption, whether 
exercisable—Contract—Incomplete agreement—Locus 
peenitentic. ` 

Where a documsnt on its construction is other 
than a deed of sale there can be no right of pre- 
emption whatever the object of the parties may be. 
[p. 282, cols. 1 & 2; A] 

Per Stuart, C..J.—Where a man wishes to raise 
by transferring property and is absolutely 
iudifferent as to the manner in which the property is 
transferred and in order to avoid the exercise of a 
right of pre-emption executes a mortgage instead of 
a sale of the property, no right of pre-emption arises 
even although the same results are obtained by the 
pxecution of the deed of mortgage‘as by a deed of 
sale. [p. 282, cpls. 1 & 2; A] 

Shamshad Ali Khan v. Dharam Singh (1), Ajodhya 
v. Sheo Shankar (2) and Oudh Bihari v. Rameshwar 


` Singh (3), applied. 

Per Hasan, J.—Where a contract of transfer of pro- 
perty is not a completed and au executed contract 
in law until it is reduced to writing and is registered 
there is locus penitentia till it is reduced to writing. 
If the locus penitentie is availed of for fear of a 
claim for pre-emption and a mortgage is executed 
instead of a sale, no right of pre-emption arises. [p. 
283, col, 2; B] os 

Second appeal against’ a decree of the 
Subordinate Judge, Gonda, dated the 
30th July, 1926, setting aside that of the 
Munsif, Tarabganj, at Gonda, dated the 5th 
May, 1926. 

Mc. H. Husain, for the Appellant. 

Messrs. Ram Bharose Lal and Mahabir 
Prasad, for Respondent No. 1. 

JUDGMENT. 

Stuart, C. J.—(February 23, 1927).— 
[A] The principles governing the decision of 
this appeal have been laid down on several 
occasions within the last few months. On 
the 2st November, 192), the present Bench 
decided First Civil Appeal, Shamshad Ali 
Khan v. Dharam Singh (1), in which the 
principle was accepted that when a man 
wishes to raise money by transferring pro- 
perty and is absolutely indifferent as to 
the manner in which the property is trans- 
ferred and in ordar to avoid the exercisa 
of arightof pre-enption executes a mort- 


{1) 95 Ind. Cas. 747; 29 O. C. 101; A. I. R. 1927 
Oudh 40; 13 Q. la J. 655, 
® 
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-gage instead ofa sale of the property, no. 
right of pre-emption arises even although 
the same results are obtained by the 


. execution of the deed of mortgage as by 


a deed of sale. On the 22nd Decem- 
ber, 1926, a similar decision was arrived 
atin Ajodhya v. Sheo Shankar (2) and on 
the 10th of January, 1927, a similar prin- 
ciple was accepted in Second Civil Appeal 
No. 41 of 1926: Oudh Bihari v. Rameshwar 
Singh (3). I again state, as I have stated. 
before, that to my mind the proper method 
to decide a case of this kind is by the 
construction of the document; and if the 
document on its construction is other than 
a deed of sale there can be no right of 
pre-emption. Here the document is un-- 
doubtedly not a deed of sale; it is a deed 
of mortgage and in these circumstances no, 
right of pre-emption can exist. [A] I would, 
therefore, allow this appeal and would. 
direct thatthe suit of the plaintiff Baleshwar . 
Prasad should stand dismissed and that 
Baleshwar Prasad should pay his own 
costs and those of Sarfaraz Singh in all 
Courts. 
Hasan, J.—(February 28, 1927),—This 
is the appeal by Sarfraz Singh, defendant 
No. 1, from the decree of the Subordinate 


-Judge of Gonda, dated the 30th of July, 


1926, reversing the decree of the Munsif 
of Tarabganj, dated the 5th of May, 1926. 
The appeal arises out of a claim for 
pre-emption in respect of a transaction 
dated the i4th of October, 1925. The Court 
of first instance dismissed the claim on 
the ground that the transaction evidenced 
by the deed of the 14th of October, 1925, 
was one of mortgage and not of sale. 
The lower Appellate Court has come to the 
conclusion that it is sale and has conse- 
quently decreed the suit for pre-emption. 
Ex facie the deed of the L4th of October, 
1925, is a deed of mortgage and, therefore, 
the claim for pre-emption in respect of it 
is prima facie untenable. The lower Ap- 
pellate Court has, however, based its deci- 
sion to the contrary on two grounds; (1) 
That:the terms of the mortgage are so- 
onerous and uncenscionable in their nature 
that the exercise of the right of redemp- 
tion. in respect ‘of that mortgage would 
be both unreasonable and impracticable; ` 
and (2: that parole testimony proves that 
prior to the endorsement of the terms of 


(2) 100 Ind. Css. 193; 4.0. W. N. 137, 
(3) 101 Ind, Gas. 193; 4.0. W, N. 231, 
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the contract between the parties on the 
deed in question a contract for sale was 
agreed upon, 

Iam of opinion that both the grounds 
of decision are erroneous. As to the first 
ground, I have no hesitation in holding 
that on a proper construction of the deed 
- of the 14th of October, 1925, itis a deed 
of mortgage and as between the parties it 
is conclusive evidence of a transaction of 
mortgage. The learned Pleader for the 
respondents cited the decision of their 
Lordships of the Judicial Committee in 
the case of Hanif-un-nisa v. Faiz-un-nisa 
(4) for the purpose of showing that it 
was open to the parties to the transaction 
_ to show by extrinsic evidence that the 
deed in question was intended to be a deed 
of sale. 

To my mind this is not. the effect of the 
decision cited. The deed in question in 
that case purported to be one of sale of 
the property in suit in favour of three 
children of the-vendor. Subsequently the 
vendor brought the suit, out of which the 
appeal before .their Lordships of the 
Judicial Committee had arisen, for a dec- 
laration that the deed was of no effect 
against the vendor and for possession. In 
the alternative a prayer was made for 
payment of the price. The defence was 
that the price mentioned in the deed of 
sale as consideration for the- transaction 
in its true nature was a transaction of gift. 
The High Court held that the defendants 
were precluded by s 92 of the Indian 
Evidence Act from giving parole evidence 
for the purpose of showing that the deed 
of sale was a deed of gift; in other words 
the decision of the High Court amounted 
to thisthat the defendants were precluded 
from showing that a transaction which 
on the face of it was for consideration 
wasin reality without consideration. This 
decision was reversed by their Lordships 
of the Privy Council in a short judgment 
by merely observing that.the decree 
appealed from could not be sustained. 

There can be no doubt that s. Y2 of the 
Indian Evidence Act, 1872, permits a party 
to a contract to prove by extrinsic evi- 
dence the absence of consideration where 
consideration is set forth in the written 
instrument. The fact that the mortgage. 
of the 14th of October, 1925, is be set wigh 
, (4) 11 Ind. Cas. 398; 38 I. A. 85; 15 0O. W. N. 521; 
8 A. L. J. 373; 13 ©. L. J. 510; 13 Bom. L. R. 391; 10 


M. L. T. 23; 33 A. 340; (1911) 2 M., W; N. 370; 21 M. 
L. Ji 1126 (P, ). 
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onerous conditions does not make it none- 
the-less a mortgage. In a claim for re~- 
demption if such conditions have tha 
effect of extinguishing the equity of re- 
demption the Court seized with the claim 
may relieve the mortgagor from those 
conditions as was done in the case of 
Balbhadra Prasad v. Dhanpat Dayal (5). 
This, however, is not the proper oppor- 
tunity to express any opinion on that view 
of the case. The fact remains that in 
spite of those conditions the transaction 
in question is a transaction of mortgage 
and not ofsale. 

[B]As to the second ground of decision of 
the lower Appellate Court, the contract of 
the nature under consideration is not a 
completed and an executed contract in 
law until it is reduced to. writing and is 
registered and thus there was locus peni- 
tentie till it was reduced to writing. In 
support of this view of law I would quote 
the observations of Lord Shaw in the case 
of Mahomed Musa v. Aghore Kumar Ganguli 
(6): “To use language common from very 
early times in Scotland, and highly approv- 
ed in the cage of Maddison v. Alderson (7) 
in the House of Lords, it is no doubt true 
that there isa locus penitentie, that is ‘a 
power of resiling from an incomplete en- 
gagement, from an unaccepted offer, from 
a mutual contract to which all have not 
assented, from an obligation to which 
writing is requisite, and has not yet been 
adhibited in an authentic shape.” This 
je the situation where the parties stand 
upon nothing but an engagement which is 
not final or complete.” 

The evidence which has been accepted 
by the learned Subordinate Judge shows 
that the locus penitentie was availed of in 
the present case for fear of a claim for 
pre-emption. [B] I, therefore, agree in the 
order which the Honourable the Chief 
Judge proposes to pass in this appeal. 

By the Court.— We allow this appeal 
and direct that the suit of the plaintiff 
Baleshwar Prasad stand dismissed and that 
Baleshwar Prasad should pay his own costs 
and those of Sarfaraz Singh in all Courts. 
G. H. Appeal allowed. 


(5) 80 Ind. Oas. 213; 27 O. O. 4; 9 O. & A. L. R. 
107; 10 O. Ls J. 447; A. I R. 1924 Oudh 193. 

(6) 28 Ind. Cas. 930; 421. A. 1; 17 Bom. L. R. 420; 
210. L. J. 231; 28 M. L. J. 548; 19 O. W. N. 250; 
13 A. D. J.229: 17 M. L. T. 143; 2 L. W. 258; 42 
G. 801; (1915) M. W. N. 621 (P. O.). 

(7) (1883) 8 A. C. 467; 52 L. J. Q. B. 737; 49 L. 
T, 303: 31 W. R. 820; 47 J. P, 821, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Orvin Apprat No. 6 or 1923. 
January 26, 1927. 

Present: Mr. Findlay, J. O. 
KEDARNATH BHARGAVA— PLAINTIFF 
—ÅPPELLANT 
versus 


NETRAM—DEFENDaANT—RESPONDENT., 

C. P. Tenancy Act (I of 1920), ss. 6, 110—Transfer 
of occupancy before new Act—Transferee obtaining 
possession after new Act—Hjectment, law applicable ta 
—~Cause of action, when accrues—Interpretation of 
Statutes—Retrospective effect. 

Unless from the language of Statute a contrary 
effect is clearly intended, every Statute, which takes 
away or impairs vested rights, must be presumed not 
to have aretrospective operation although this pre- 
sumption does not apply to provisions, which affect 
only the procedure and practice of the Courts. [p. 
284, col. 2; A] 

Kala Tihari v. Narayan (1), Hindusingh v. Mangal 
(2) and Nathuram v. Jagannath (3), followed. 

The right of re-entry of the landlord in respect 
of an absolute occupancy holding accrues on the date 
on which the transferee enters into possession in 
pursuance of the transfer. [p. 285, col. 1; B]; 


s On the date of the execution of a mortgage of- an 
occupancy holding as well as on that of the prelimi- 
nary decree thereon the Central Provinces Tenancy 
Act of 1898 was in force. On the date the mortgagee 
entered into possession the Act of 1920 had come into 
force. The Lambardar brought a suit in 1924 for 
ejectment of the mortgagee on the ground that the 
mortgage being in contravention of s. 4l of the Act 
of 1898 was void: 

Held, that the cause of action for ejectment accrued 
due only when the mortgagee entered into possession 
and that therefore the suit was governed by the pro- 
wisions of the new Act and not by the Act of 1898. 
[p. 285, col. 1; C] SD oe 

Vinayak v. Mahebulla Khan (4), distinguished. 


Appeal from a decree of the District 
Judge, Nagpur, dated the 23rd September, 
1925, in Civil Appeal No. 186 of 1924. 

Mr. W. R. Puranik, for the Appellant, 

Messrs. M. R. Bobde and M. K. Hardas, 
for the Respondent. 


JUDGMENT. —The facts of this case 
“ are not, in reality, in dispute, and the only 
question involved is one of law. Bakya, an 
absolute occupancy tenant of field No. 227 
in Mouza Ambada, District Nagpur, had 
mortgaged his holding along with other 
property to, the defendant-respondent, 
Netram, on 7th May, 1913. The defendant 
obtained a preliminary decree for fore- 
closure on 25th September, 1919, and entered 
into possession on 7th December, 1920. Oa 
the date of execution of the mortgage as 
well as on the date the preliminary decree 
fur foreclosure was passed, the old Tenancy 


Act of 1898 was, therefore, in force. Qa the’ 


KEDARNATH BHAKGAVA v. NETRAM, 
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date the mortgageé entered into possession, 
the Tenancy Act of 1920 had come into 
being. The plaintiff-appellant, as Lambar- 
dar, on 19th January, 1924, brought the pre- 
sent suit for ejectment of the defendant 
from the holding on the ground of the mort- 
gage being in contravention of s.41 of the 
Tenancy Act of 1898, and in the plaint the 


“date of the cause of action was specifically 


given as the 7th of Dacember, 1920. The 
Judge of the first Court, so far as the relief 
claimed in suit as to the absolute occu- 
pancy field was concerned, held that the pre» 
sent suit was governed by the Tenancy Act 
of 1920 that the right to eject the transferee 
under the old Act arose only on the dis- 
possession of the original tenant and that, 
as this dispossession had only taken effect 
on the 7th of December, 1920, the specifie 
relief granted to the landlord under s. 41 
of the old Act was no longer applicable. 
A similar view was taken by the District 
Judge on the plaintiff appealing to his 
Court, and the same question now comes up 
for consideration here.’ 

I have been referred .to s. 110 of the. 
Tenancy Act of 1920.. That provision lays 
down that rights conferred under previous 
enactments shall, so far as may be, be 
deemed to have been acquired under the Act 
of 1920. [A] In this connection, reference 
has also been made hy the Pleader for the 
appellant to Kala Tihari v. Narayan (1), 
Hindusingh v. Mangal (2) and Nathuram v. 
Jagannath (3). These cases are authority 
for the view that unless an intention to the 
contrary is clear, an act is to be constru- 
ed as operating only on cases on facts which 
come into existence after the Act, and not 
retrospectively on cases which had come 
into existerice before the Act. Similarly, 
unless from the language of Statute a con- 
trary effectis clearly intended, every Statute, 
which takes away or impairs vested rights, 
must be presumed not to have a retrospec- 
tive operation, although this presumption 
does not apply to provisions which affect 
only the procedure and practice of the 
Courts. JA] 

Reference has also been made to Vinayak, 
v. Mahebulla Khan (4), decided by Prideaux, 
A.J. O., on 18th August, 1922. The facta of 
this case were, however, obviously distin- 
guishable from the present one. Indeed 

(1) 13 O. P. L. R. 143. a i 

(2) 72 Ind. Cas. 438; 19 N. L. R. 110; A. I. R. 1923 
Nag. 227; 6 N. L. J. 227. ` 


(3) 56 Ind. Qas, 426; 16 N, L. R. 106. 
(4) 68 Ind, Oas, 427; A. I R, 1923 Nag: 33, 


tiói r. 6. 1997) 


‘there bad been an out-and-out sale com- 
pleted together with transfer of posses- 
sion before the Tenancy Act of 1920 came 
into force. In other words, the vested 
‘right, which rested in the landlord under 


the old Act, had clearly fully accrued before ` 


the Act of 1920 bad come into existence. 
In Second Appeal No. 408 of 1924, decided 
by Kinkhede, A.J. C., on 31st July, 1924, 
the facts were analogous, for there had been 
a mortgage with pozsession in favour of 
the mortgagee co far back as 1911. [B] The 
position, on the facts of the present case, is 
entirely different. Here, there was a non- 
possessory mortgage and possession did not 
‘actually pass to the mortgagee until after 
the Act of§1920 was in force. Had{fthe old 
Act of 1898 remained in force and had the 
Legislature not passed Act I of 1920, it is 
perfectly obvious that under s. 41 of the oid 
Act the Lambardar could not have brought 
the present suit before 7th December, 1920, 
‘because no right of reentry in his favour 
accrued so long as the tenant was on the 


land. [B] The cases quoted, therefore, in’ 


favour of the appellant seem to me to have 
no application, to the circumstances of the 
present case for the simple reason that no 
complete vested right had accrued in favour 
of the landlord before the Act of 1920 came 
into force. As Prideaux, A. J. O., pointed 
out in Second Appeal No, 1140f 1923, decid- 
ed on 27th February, 1924, itis difficalt to 
see how any vested right can be acquired, 
which is dependent on the happening of 
an uncertain event which had not taken 
place when the new Tenancy Act came into 
being, and that is precisely the position in 
the present case. š 

[C] It is impossible, in short, to accept the 
contention, which has been urged on behalf 
of the appellant, that the present plaintiff's 
right: to sue the mortgagee for ejectment, 
in reality, came into being when the mort- 
gage was effected. The complete cause of 
action, or, in other words, the vested right 
in question, only matured on 7th December, 
1920, and I can find nothing in Act I of 
1920 to support the proposition that the 
Legislature intended any such right, which 
was still inchoate on the Ist of May, 1920, 
to be kept alive. [CG] Ifully concur in the 
findings of both the lower ‘Courts and dis- 
miss the present appeal. The present ap- 
pellant must bear the respondent's costs 
in the two lower Courts as already ordered. 

G, R, D, Appeal dismissed. 
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OUDH CHIEF COURT. 
Sxoonp CIVIL APPEAL No. 295 or 1926. 
February 28, 1927: | 
Present:~Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Babu KAMPTA SIROMAN PRASAD 
SINGH—Derenpant No/ 1— APPELLANT: — 


versus 

RAM SWARWP/PANDAY AND ANOTHER 

—PLAINTIFFS AND BRIJ LALL—DEFENDANT 
No. 2 RESPONDENTS. i 

Oudh Land Revene Act (XVII of 1876), ss. 182, 
183—Oudh Rent Act (AIK of 1868), s. 125— Rent. de- 
cree—Sale--Birtdari t@nure, whether ceases to exist— 
Incumbrance,” grand, ‘contract, —Consequences of 
sale for arrears of rey ht and for arrears of revenue, 
distinction between, i ’ 

The consequences of a sale for the satisfaction of 
a decree for arrear of rent under the provisions of 
s. 125 of the Oudh |Rent Act of 1868 are widely 
different from those e#suing from asale of land for 
an arrear of land reyẹnue as defined by s. 133 of the 
Oudh Land Revenue Hct of 1876. [p. 287, col. 1; Al 

A birtdari tenure judicially affirmed by a decree 
of Court is neither {n ‘incumbrance’ nor a ‘grant’ 
nor a ‘contract’ wignin the meaning of s. 133 
of the Oudh Land Revenue Act of 1876 even 
though it-may have §originated in a grant or a con? 
tract, and does not gcease to exist where the lend 
is sold in satisfactiog® of a decree for an arrear of rent 
under the provisions fof that section. [p. 287, col. 2; B] 

























Second appealk against the decree of the 
District Jods, Fyzabad, dated the 29th 
April ,1926, affgrming that of the Sub- 
ordinate Judge, Fyzabad, dated the 12th 


January, 1926. 


Mr. Shaukat Afli, for the Appellant. 


for Respondents Nos, 1 


T'.—This is an appeal by 
p. L from the decree of the 
rzabad, dated the 29th of 
ing the decree of the 
bf the same place, dated 
1926. 

es out of a claim for 
n that the plaintiffs- 
of the defendants are 
ertain plots of land 
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The defendant-ap- 
Prior proprietor of the 


cyrights in the plots 


and the effect of 
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tail, the Courts 
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below a 


i Ss 
286 
plots in suit but they have decreed the 
claim on the ground that they are bound to 
follow certain decisions of the late Court 
of the Judicial Commissioner of Oudh and 
of the Chief Court of Oudh, ; 
We are of opinion that the decisions, 
which the Courts below have followed, are 
_ Tight and that the opinion of those Courts 
‘as to the effect of the provisions of law on 
which they have founded their opinion is 
not correct. It may be mentioned that the 
plaintiffs’ claim in resp¢ct of two plots of 
land Nos. 1165 and 1176 has been dismissed 
by both the Oourts bellow and from this 
part of the decree of tholse Courts there is 
no appeal before us. Tihe present appeal 
relates to the rest of the plots in suit. 
The facts are as follows: — 
At the time of the old settlement of the 
district (1868-1869) the illage of Rampur 
Ahrauli was heldin puldhtadari rights by 
Kulwant Singh and othlers) On the 25th 
of May, 1869, Dwarka, ah ancestor of the 
plaintiffs, filed a claim aleainst the pukhta- 
*dars for declaration of his title to 81 bighas 
13 biswas of land in thelright of a birtdar 
(Ex. 8). The claim was} decreed by the 
Court on the 27th of August, 1869 (Ex. 10). 
As list of the plots in re pect of which the 
decree was passed was repared (Ex. 11) 
and in Schedule A of tihe plaint of the 
present suit those plots f are specified by 
their number and in accordance with the list. 
Rent at the rate of Rs. 39 per annum was 
also fixed in respect of those plots (Ex. 1). 
Thus there can be no doub 












defendant No. 2, Brij 
‘birt tenure, that is und 

On the 23rd of Augu 
another ancestor of 


Kasu Raghopur (Ex. 
pur Ahrauli was inc 


annually (E 
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decreed to Babu was prepared (Ex. 15) and 
those are the plots now included in Sche- 
dule A attached to the plaint of the present 
sult. 

lt appears that some time previous to 
the year 1880 the rent due from the pukhta- 
dars of the village to the superior ` pro- 
prietor fell in arrear and the Deputy Com- 
missioner of the district, with the sanction 
of the Chief Commissioner of Oudh, sold 
the pukhtadari tenure on the 27th of 
January, 1880, in satisfaction of the arrear. 
The sale was held in pursuance of the 
ultimate clause of s. 125 of the Oudh Rent 
Act then in force (Act XIX of 1868). Under 
the same clause the Deputy Commissioner 
was appointed manager of the pukhtadari 
tenure. He had the same power to sell the 
tenure for the satisfaction of the decree as 
he had underthe Land Revenue Act (XVI 
of 1876) for the recovery of arrear of 
revenue due by such judgment-debtor to 
the Government. The power to sell for 
an arrear of land revenue was conferred 
on the Deputy Commissioner of the dis- 
trict by the provisions of s., 132 of the 
Oudh Land Revenue Act (XVII of 1876). 
The combined effect of s. 125 of the Oudh 
Rent Act (XIX of 1868) and s.132 of the 
Oudh Land Revenue Act (XVII of 1876) 
makes.the sale of the interest of the pukhta- 
darsa valid sale, 

There isno doubt on facts that the Deputy 
Commissioner under the sanction of the 
Ohief Commissioner purported to cancel 
and did as a matter of fact cancel even the 
subordinate interest of the birtdarsin the 
lands in suit abrogating to himself the 
power of doing so in law. The Deputy 
Commissioner then proceeded to declare 
occupancy rights in favour of the birtdara 
in respect of the plots which they held in 
birtdari right under the decrees of the 
Settlement Court already mentioned. He 
prepared a list of the plots and invited 
the birtdars to accept the list which they 
refused to do, 

It is common ground that the plaintifis 
have remained all along in possession of the 
plots in suit. Therefore, the only question 
which arises for determination in the case 
is as to whether the action of the Deputy 
Commissioner in cancelling the birtdart 
tenure was legal or illegal. The Courts 
below are of opinion, as already stated, 
that having regard to the provisions of s. 
133 of the Oudh-Land Revenue Act (XVII 

of 1876) the cancellation of the biriday 
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tenure by the Deputy Commissioner was. 


a legal act and, therefore, effective. 

[A] We do not'agree with the Courts below. 
In the first place we are of opinion thats. 133 
is wholly inapplicable to the circumstances 
of this case. That section defines the con- 


sequences of a sale of land held for an - 


arrear of land revenue. The fact that the 
: last clause of s. 125 of the Oudh Rent Act 
(XIX of 1868) invests the Deputy Commis- 
sioner with the power of selling the land 
in satisfaction of a decree for an arrear of 
‘rent as he might have exercised for the 
recovery ofan arrear of revenue does not 
by any means lead to the conclusion that 
the consequences of the ‘two sales shall 
also be the same. Indeed no room for 
doubt remains on this matter when we find 
that s. 126 of the Oudh Rent Act (XIX of 
1868) defines the consequences which shall 
ensue from a sale taking place for the satis- 
faction of a decree for an arreas of rent 
under the provisions of 8.125 of thesame Act. 
These consequences are widely differ- 


-ent from the consequences which are to . 


ensue from asale of land for an arrear of 
land revenue and which are defined by 


s 133 of the Oudh Land Revenue Act (XVII . 


of 1876). [A] These two sections placed in 
juxtaposition to each other will bring out 
the difference into relief. 


Section 133 of Act 


Section 126 of Act XIX of 
1868.- XVII of 1876. 








No benefitial lease or other; Land sold under 
incumbrance hereafter created | the last preceding 
on his tenure by any under- | section shall be sold 
proprietor shall be valid in the j-free of all incum- 

“event of the sale of his rights | brances, and all 
-and interests in execution of | grants and contracts 
a decree for arrears of rent, | previously made by 

- unless suchincumbrance has/any person other 
been registered, under any 
rules or law for the time be- 
ing in force in Oudh, within 
four months after the creation 
thereof, and not less than thirty 
days before the date of attach- 
ment of such rights and inter- 
ests. 








land shall become 
void as against the 
purchaser at the 
auction-sale. 

Nothing in the for- 
mer part of this sec- 
tion applies to leases 
of lands at fair rents, 
for the erection of 
dwelling houses of 
manufactories or for 
mines, gardens, tanks, 
canals, places of 
worship or burying 
grounds. 















It is not argued that the birtdari tenure 
geaged to exist by reason of anything con- 
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tained in s. 126 of the Oudh Rent Act, 1868. 
[B] As to s. 133 of the Oudh Land Reve- 
nue Act, 1876, even if it were applic- 
able it is enough to observe that a birtdari 
tenure judicially affirmed by a decree of 
Court is neither an ‘incumbrance’ nor a 
‘grant’ nora ‘contract’, That it may have 
originated in a grant or a contract is 
wholly immaterial. The grantor the con- 
tract, as the case may be, has merged ‘into 
the decree of the Court and the title on 
which the tenure now rests is the decree 
of the Court only. [B] 

Our judgment falls in line with the de- 
cision on which the Courts below bave 
founded their decree. They are Kampta 
Siroman Prasad Singh v. Narpat Gir 
Gossain (1) of the late Court of the Judi- 


| cial Commissioner and Ram Shankar Singh 


v. Lal Bahadur Singh (2) of a Bench of 
the Chief Court, It may be observed that 
no reasons were given for the view taken 
in the former decision and the reasoning 
on which the latter decision proceeds is 
somewhat different from that on which otr 
judgment rests. : 

We, therefore, dismiss this appeal with 
costs, 

G. H. Appeal dismissed. 

(1) 55 Ind. Cas. 534; 7 O. L. J. 70; 2 U. P, L. R. (Ò.) 
41; 230. C. 25. 

(2) 92 Ind. Cas. 637; 3 O. W. N. 267; A. I. R.1926 
Oudh 277; 13 O. L. J. 216; 1 Luck. 95. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM OrDER No. 40 or 1926, 
December 15, 1926. 
Present:—Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice and Mr. Justice 
Banerji. 

SARJU SINGH AND OTARERS—DEFBNDANI S~—— 
APPELLANTS 
versus 
BIJAI BAHADUR SINGH AND OTHELS— 
PLAINTIFFS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 198 (k)—Sale of 
fruit tree for arrears of revenue, validity of—Fruit 
tree, whether moveable property—'Standing timber'— 


_ Duty of owner to refund purchase-money—Equity. 


Fruit trees are not included in the term ‘timber’ or 
‘standing timber’ in s. 193(k) of the Agra Tenancy Act 
and cannot, therefore, be sold by an officer who hag 
only power to sell moveable property. [p. 288, cols.1 & 
2;A 


"But where fruit trees are inadvertently eold by 
such an officer for realisation of arrears of revenue, 
the defaulter cannot, in equity, be permitted to recovey 


988 
‘them fror the purchaser without re-placing the money 
. paid by the purchaser which has been utilised in the 
discharge of a public debt due by the defaulter. [p. 
288, col. 2; B] l : 

First appeal from an order of the Judge, 
` Small Cause Court, exercising the powers 

‘ofa Subordinate Judge, Allahabad, dated 
the 23rd January, 1926. ; 

FACTS.—tTwo kathal (jack fruit) trees 
were put up for sale for realization of the 
‘arrears of Government revenue due from 

the plaintiffs. The defendant No. 1 pur- 
‘chased the said trees. The trees were sold as 
moveable property. The plaintiffs sued for a 
declaration that the sale was null and void 
. inasmuch as the trees weresold as moveable 
“ property and thatthey were the owners of the 
‘trees in dispute. lt was further prayed 
that in case the plaintiffs were found to 
“be out of possession they might be awarded 
possession as well. 

The defendants pleaded that the sale was 
valid. They alleged thatthe plaintiffs even 
before the sale were not the owners of more 
than one-half share in the said trees and 
contended that the suit was not maintain- 
able. Tuastly, it was urged that the suit 

- was bad for non-joinder of necessary parties. 


Mr. Shiva Prasad Sinha, for the Appel- - 


. lants. 


JUDGMENT.—In our opinion, the 
Judge's order is technically right accord- 
ing to the strict view of the law. [A] Al- 
though in practice the Collector and his sale 
officers may sometimes take another view, 
fruit trees are not included in the term 
“standing timber.” Fruit trees are undoubt- 
edly other produce of the earth in the 
colloquial sense of the word, but when one 
studies the provisions of s. i93, sub-s. (k), 
the other produce of the earth is clearly 
meant to be ejusdem generis with growing 
crops and are clearly mentioned together 
with growing crops whereas standing 
timber is not. It is obvious that it was 
intended to give special rights over stand- 


ing timber which may be cut down for | 


buildings from time to time, and which 
may, therefore, be said to be an ambiguous 
term. It was, therefore, thought by the 
draftsman necessary to give it a special 
“Place in the section. That would seem to 
indicate that fruit trees were not contem- 
` plated. The Small Cause Court Judge 
refers to the General Olauses Act which 
„includes trees generally in the term “im- 
. moveable property.” He then? says that 
‘fruit trees are not included in the term 
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“timber” or “standing timber.” -He is 
quite right. That view was taken by Mr. 


. Justice Rafique in the year 1912, and is still 


treated as good law. Therefore, these trees 
should not have been.sold by an officer 
who had only power to sell moveable pro- 
perty.[A] On the other hand, the defendant 
has been tricked into buying them by an 
act of the Court or an act of Government 
official carrying out Government business. : 
[B] In the result, the defendant’s money has 
been utilised to discharge ths plaintiff's 
public debt.of paying Government revenue 
and we think as a matter of equity that 
the plaintiff ought not to sue for these 


-trees and set up the mistake made by the 


officer against the equity of the defendant 
without himself doing equity and re-plac- 
ing the money by which he has been 
benefited from the defendant's pocket.’ [B] 
‘The whole thing is small and not worth all 
the trouble that has been taken over it by 
remanding it for further hearing. The 
plaintiff has not chosen to appear here, and 
we think the equitable thing is to make 
an end of the whole case by declaring that 
the plaintiff. will bé owner in possession 


of the trees when he kas re-paidto the. ~ 


defendant the sum of Rs. 3U, the price of the 
trees together with the sum of Rs. 9-10-0 
representing interest at 6 per cent. per 
annum from the date of the purchase down 
to the present moment, the total being 
Rs. 39-10-0. In other words, we declare that 


‘the defendant has a charge to that extent 


over the trees.. If the plaintiff does not pay 
the Rs, 39-10-0 within six months from to- 
day, the trees will become the property of 
the defendant, > 

M. A. A. l 


A N.A. Decree accordingly. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Szconp Crvin APPEAL No. 61 of 1927. 
February 1, 1927. 
Present:—Mr. Macnair, A. J.C. 
BALDEO PRABAD AND ANOTHER—DRORER- 

HOLDERS—APPELLANTS. ` 


Versus 
KUSUMSINGH AND OTHERS—-JUDGMRNT- 
__ DEBTORS—RESPONDENTS. . 
Civil’ Procedure Code (Act V of 1908), O. XXI, r. 90 - 
Execution sale—Minor judgment-debtor—Death of 
guardian ‘ad litem—Sale before appointment of fresh 
guardian, validity of. 
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An execution sale held after the death of the 
guardian ad litem of a minor judgment-debtor with- 
out appointment of afresh guardian in the place of 
the deceased is nota nullity. [p. 289, col. 2; A] 

Doraisami v. Chidambaram Pillai (1) and Net Lall 
Sahoo v. Sheikh Kareem Bux (2), followed. 


Appeal against the decree of the Addi- 
tional District Judge, Jubbulpore, dated 
the 22nd July, 1926, in M. J.C. No. 8 of 
1925. ; 

Messrs. V. Bose and P. N. Rudra, for th 
Appellants. - 

Mr. S. K. Ghosh, for the Respondents. 

JUDGMENT.—The question whether 
. a second appeal lies has been argued before 

me, and for the sake of convenience | refer 
tothe parties as appellants and respond- 
ents. 
` My predecessor directed that the petition 
to this Court should be treated as an appli- 
cation for revision, but this order was made 
without hearing the appellants, and it is 
open to me to re-consider it, The appellants 
were decree-holders in the first Court; the 
respondents Nos. 1 to 4 were judgment- 
debtors. Their property was advertised 
for sale in execution of a decree and was 
sold to respondent No. 5 on 30th March, 
1925, the sale was confirmed on 19th June, 
1925. The judgment-debtors applied for 
setting aside the sale on 12th July, 1925, 
putting forward a number of grounds; The 
learned Judge of the first Court held that 
this application was barred by limitation. 
The lower Appellate Court held that there 
; was one ground with respect to which 
Art. 166 of the Limitation Act did not apply 
as the question raised was not-one that falls 
under O. XXII, Civil Procedure Code. This 
ground is that the guardian of the minor 
judgment-debtors died on 14th March, 1922, 
and, therefore, the sale was a nullity. The 
Judge remarked that the judgment-debtor'’s 
application should be entertained under 
s. 47, Civil Procedure Code, and was, there- 
fore, governed by Art. 181 of the Limitation 
Act, The appeal was allowed and: the case 
was sent back to the first Court for a fresh 
decision. 

The lower Appellate Court, therefore, 
treated the appeal as one against an order 
under s. 47, Civil Procedure Code. The 
petition to this Court must be treated as 
one against an appellate order under s. 47, 
QOivil Procedure Oode. An appeal lies 


against such an order. Ths petition, then, ` 


must be treated as a second appeal. I add 
that the respondents have made no objec- 
tion to the petition being so treated, 
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[A]I have now toconsider whether the sale 
was a nullity. The learned Counsel for the 
appellants relies on Doraisami v. Chidam- 
baram Pillai (1). In that case the judg- 
ment-debtor died after the proclamation of 
sale, and his legal representatives were not 
brought on record before the sale actually 
took place. It was held that the sale was not 
a nullity. It seems clearthat if this decision 
is good law, the appeal must succeed. In 
Net Lall Sahoo v. Sheikh Kareem Bux (2) 
the facts agreed even more exactly with the 
facts of the case I am considering. The 
sale was held after the death of the guardian 
ad litem of a minor defendant without ap- 
pointment of a fresh guardian. It was 
held that the absence of a guardian ad litem 
did not affect the validity of the proceed- 
ings. h | 

I can see no reason for disagreeing with 
the authorities cited. No decision to the 
contrary has been pointed out to me. As 
remarked by Krishnan, J., in Dorasami v. 
Chidambaram Pillai (1), theyview taken “by 
the lower Appellate Court introduces a 
most serious uncertainty into Court sales, 
The decree-holders did all that the law 
required them to do, and the death of the 
guardian does not invalidate the actual 
sale. [A] 

The appeal, therefore, succeeds. The 
lower Appellate Court has already held that 
the appeal before that Court was barred 
by time unless the execution sale was an 
absolute nullity. This finding is not at- 
tacked before me. I, therefore, direct that 
the finding of the lower Appellate Court be 
set aside and that the appeal before that 
Court be dismissed. Oostsin both Courts 
should be borne by respondents Nos. 1 to 4 
in this Court. 

G. R. D. Appeal allowed. 

(1) 75 Ind. Cas. 46; 47 M. 63; 45 M. L. J. 413; 18 L. 


W. 577; 33 M. L. T. 25; (1923) M. W. N. 817; A. I. R. 
1924 Mad. 130 


(2) 23 0. 686; 12 Ind. Dec. (N. 8.) 456. 


PATNA HIGH COURT. 
APPEAL FROM OxIGINAL DECREES Nos. 39 AND 
152 oF 1923. 

April 13, 1926: 

Present:—Mr. Justice Das and 
Mr. Justice Foster, 
CHANDRESWAR PROSAD NARAIN 

SINGH—APPELLANT : 
Versus ; 
BISHESHWAR PRATAP NARAIN 
SINGH AND oraers—REsPONDENTS, 
Evidence Act (I of 1872), ss, 38, 65, 74—Publia 
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document—Loss of docwment—Secondary evidence— 
Evidence other than certified documents—Credibility 
of witness—Opinion expressed in other cases, admissi- 
bility of—Probate actions, findings in, how far bind- 
ing—Judgments in rem-—Statements in Will, admissi- 
bility of-—-Actonnt books—‘Regularly kept’, meaning 
of—Legal Practitioner—Duty to retire when an im- 
portant witness in the case—Partners and joint con- 
tractors, whether representatives-in-interest within s. 83, 
Evidence Act—Hindu Law—Adoption—Adoption of 
boy over five years of age—Mithila School—Dattaka 
adoption—Succession of adopted son to collaterals— 
Presumptions as to Schools of law. 
” Depositions of witnesses taken by an officer of the 
Court are public documents within the meaning of 
that term as used in s. 74 of the Evidence Act. [p. 
297, col. 1; A] X 

The rule laid down in s. 65 of the Evidence Act 
that a certified copy is the only secondary evidence 
admissible when the original is a public document 
does not apply where the original has been lost 
or destroyed. [p. 297, cols. 1 & 2; B] 

Kunneth Odangat Kalandan v. Vayoth Palliyal 
Kunnhunni Kidavu (1) and Haranund Chetlangia v. 
Ram Gopal Chetlangia (2), relied on. í 

The question whether a witness is entitled to 
credit or not must be decided by the Court on the 
evidence before it and not on what another Court 
thought of the witness in another case. A judgment 
ir? which a witness was not believed is not admissi- 
ble in another dase to impeach: the credit of that 
witness. [p. 298, col. 2; p. 299, col. 1; C] . 

A finding which is not essential to the judgment, 
in a Probate action does not operate as a finding in 
rem, although all that is essential to the decision 
that the executor was entitled to Probate including 
the genuineness of the Will must be taken to have 
been conclusively determined. [p. 307, cols. 1 & 2; D] 


Statements contained in a Will to the effect that a 
beneficiary thereunder was the adopted son of the 
testator, can be used as evidence of adoption in a 
suit for declaration of the validity of the adoption if 

“the statements were not made in the testator's own 
interest or in view of contemplated litigation. [p. 
310, cols. 1 & 2; p. 311, col. 2; E] 

It is desirable that a' Vakil should not appear in a 

_ case if he knows or has reason to believe that he 
will be an important witness in the case; and that 
he ought to retire if he accepts the brief not know- 
ing or having reason to believe that he will be such 
a witness but discovering afterwards that he is a 
witness on a material question of fact. [p. 312, col. 
2; F 

; KAN of account may be said to be regularly kept, 
although the book is not entered up from day to day 
or from hour to hour as the transactions take place. 
[p. 313, col.1; G] 

Partners and joint contractors are ‘representatives- 
in-interest' within the meaning of s. 33 df the Evi- 
dence Act. Pi 308, col. 2; H 

Jt is settled law that an adoption under Hindu Law 
is not invalid merely because the boy adopted was 
over five years of age at the time of adoption. [p. 

- 316, col. 2; J] : 

Makund Deb v. Jagannath Jenamoni (11) and Ganga 
Sahai v. Lekhraj Singh (12), relied on. 

Hindus residing in a particular locality of India 
should be presumed, in the absence of evidence to 
the contrary, to be governed by the School of Hindu 
Law prevailing in that locality. [p. 317, col. 1; K] 

The law of the Mithila School is the law of the 
Mitakehara except in p few matters in respect of 
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which the law of the Mithila School has departed 
from the law of the Mitakshara. [p. 317, col. 2; LI 

Sourendra Mohan Sinha v. Hari Prasad Sinha (18), 
relied on. 

The Mithila School recognises dattaka adoption, 
though it has departed from the Mitakshara in re- 
quiring that the assent of the husband should be 
given at the time òf adoption and, therefore, in ruling 
out adoption by a widow. [p. 317, col. 2; M] 

A dattaka son in Mithila inherits to collaterals 
also as under the Mitakshare. [p. 319, col. 1; N] 

Messrs. P. K. Sen, A. Sen, S. M. Multick, 
L. K. Jha, 5. N. Roy, J. P. Singh, N. C 
Ghosh, S. K. Mitter and N. N. Sinha, for 
the Appellant. i 

Messrs. Manuk, Sultan Ahmed, R. K. Jha, 
S. Prosad and B. K. Sinha, for the Re- 
spondents. . : 

JUDGMENT. 

Das, J.—Weare concerned in this liti-” 
gation with the question of succession to 
the estate of Krishna Pertap Inder Narain 
Singh, who died on the 17th March, 1878, 
leaving a mother Musammat Maghrani Kuer, 
and a graudmother, Musammat Mulukrani 
Kuer. Meghrani Kuersucceeded tothe estate, 
and onher death, which took place many 
years ago, Mulukrani Kuer took the estate 
asthe next heir of the last malé holder. Mu- 
lukrani died on the 9th March, 1908, and, on 
hér death the question of succession arose 
in a very serious form. On the 24th March, 
1408, the Police reported that there was 
grave apprehension of a breach of the peace 
andon the 31st March, 1908, proceedings 
under s. 145 of the Code of Criminal Pro- 
cedure were initiated by the Sub-Divisional 
Officer of Sitamarhi. By his orders, dated 
the 20th May, 1908, and 30th May, 1908, 
respectively, the learned Sub-Divisional 
Officer held that none of the parties was in 
possession of the properties which are set 
out in Schs. 2and 3 of the plaint, and he 
accordingly attached those properties under . 
s. 146 of the Code. Certain proceedings 
then took place which will be considered 
hereafter. The present suit was instituted 
on the 8th March, 1920, totry the question 
of succession to the estate of Krishna Pertap 
Inder Narain Singh. 

Before proceeding further, it will be con-. 
venient to set out that portion of the genea- 
logical tree which is admitted by all the 
parties before us, | 
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f 
Mahindra 
Narain Singh 


Thanu Jha 
AS 
Amir Jha 
 Ohaudhuri Kewal 
Kishun 


) 
Ramnarain Lachmi Narain Singh 
Singh h 
Raja Bishan Pergash 





Bhagwat Narain 


Krishna Kishore Narain 
Singh, died 16th 

November 1905. Married 
Genda Kuer and 
Dhanwanti Kuer. 


(Chandreswar Prasad defendant 
No. 25, appellant in F. A. No. 39 of 


1923 claims to have been 
adopted by Krishna Kishore 
and Genda Kuer, but 
the claim is disputed by 
the plaintiffs). 


Musammat Rajbansi 


Ram Anugrah Singh Kuer 


Musanmat Jagatrup 
as his second 
wife, died 14th 
June 1917 


| 
“Ramdata Kuer (daughter) 
died without issue. 





[f 
Awadh Behari, died 
5th September 
1903 (by the 
first wife). 


Janki HRY died 
- 1892 (by his 


second wife), 








Raja Raghunandan 





) 
KN | dead aan Kuer (dead daughter) 











Singh, died 
a i Musammat j if 
ulukrani (2n d: Brijnand 
Ramgopal, died wife) died 9th Nadran i i 
1876 . March 1908 Plaintiff No, 8 
| 
Musammat 
Golap Kuer ( eevee Viger? Sede e 
defendant No. 26 Plaintiff Plaintif Plaintif Plaintiff 
No, 4. No. 5. No. 6. No, 7, 
een 
Ramgobind Parmeshwari Krishna Gopal 
(dead) (daughter) ’ 
Musammat Meghrani 
Musammat Surju Prasad 
Punit Kuer | ; Krishna Pertap 
died 1891, Bidya Prosad, Inder Narain 
plaintiff No. 3. Singh. 
( : ) 
Radha Dulari Krisha Dulari Ramdulari (daughter) 
(daughter), (daughter). 





g 
Bisheshwar Pertap Narain 
plaintif No, 1. 





f 





Rameswar kan Narain, 
plaintif No. 2, . 
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The family belongs to whatis known as 
the Sursand Raj family; and it isa remark- 
able fact that, on the pedigree as set out, 
and which is the pedigree which was sup- 
plied to usby the plaintiffs, there were no 
agnatic relations of Krishna Pertap Inder 
Narain Singh living at the date when the 
succession opened out, that is to say, at the 
date of the death of Mulukrani Kuer.. The 
plaintifis accordingly claim to succeed as 
the nearest bandhus of Krishna Pertap; but 
it is to benoticed that, if we accept the 
case of the plaintiffs, Sarju Prasad, the 
son of Parmeshwari Kuer, was the nearest 
bandhu living at the date of the death 
of Mulukrani Kuer. There were disputes 
between the plaintiffs amongst themselves 
during the proceedings before the Sub- 
Divisional Officer of Sitamarhi; but they 
have composed their differences and now 
claim ajoint decree as against the defend- 
ants. 

The claim is resisted by Chandreswar 

Prosad, cited as defendant No. 25 in this 
` action (appellant in First Appeal No. 39 of 


1923) as also bf Ashrafi Singh and others,’ 


cited as defendants first party, (appellants 
in First Appeal No. 132 of 1923). Chand- 
reswar Prosad claim to have been adopted 
by Krishna Kishore Narain Singh on the 
lith June, 1905, in dattak form, and it is 
conceded that he is entitled to succeed to 
the estate in suit providedthat he makes 
good his assertion that he was so “adopted 
by Krishna Kishore. The defendants first 
party allege that they are the agnatic rela- 
tions of Krishna Pertap Inder Narain Singh 
and they claim to be his nearest heirs. 
They rely upon a pedigree which shows that 
Thanu Jha had two sons, Banwari Jha and 
Bhagirath Jha and that they are the direct 
_male descendants of Banwari Jha. The 
plaintiffs do not deny that the defendants 
first party are the direct male descendants 
of Banwari Jha, but they deny that Ban- 
wari was ason of Thanu Jha. They do 
not deny that the defendants first party 
would have a better claim than them, pro- 
vided they made good their assertion that 
they are the agnatic relations of Krishna 
Pertap Inder Narain Singh. I may mention 
that there were’ disputes between the de- 
fendants first party and Chandreswar ag 
to their respective rights in the proceedings 
before the Sub-Divisional Officer of Sita- 
marhi; but they now accept Chandreswar 
ag the adopted son of Krishna Kishore and 
admit his title to the estate; but they insist 
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that, should Chandreswar fail in establish- 
ing his adoption, the disputed estate 
should be adjudged to belong to them 
as their title is superior to that of the 
plaintiffs. 

The position then is this : if Chandreswar 
establishes his adoption, then all the other 
parties must give wayto him. Ifthe fails 
in establishing his case, then the question 
will arise whether the defendants first party 
are theagnatic relations of Krishna Pertap 
Inder Narain Singh. If we findin favour 
of the pedigree upon which they rely, we 
must dismiss the plaintiffs’ action. If we 
find against their pedigree, the plaintiffs, 
or at all events, plaintiff No. 3, must suc- 
ceed, for, although the matter was in issue 
in the Court below, it is no longer disputed 
that they are the bandhus of the deceased. 
The learned Subordinate Judge disbelieved 
the case as to adoptionand refused to act 
on the pedigree upon which the defendants 
first party relied. He accordingly gave the 
plaintiffs a decree substantially as claimed 
by them. 

It will now be convenient to refer to the 
disputes which have taken place and the 
proceedings in Court leading up to the 
present litigation. On a reference to the 
pedigree it will be noticed that there are 
five estates comprised within what was 
originally the Sursand Raj, (1) the estate 
of Krishna Kishore Narain Singh, (2) the 
estate of Janki Prosad, which was in the 
possession of his mother, Jagatrup Kuer, 
(3) the estate of Raja Bishun Pergash 
Narain Singh which isin the possession of 
his widow Rani Rajbansi Kuer, (4) the 
estate of Raja Raghunandan Singh which 
is now in the possession of plaintiffs Nos. 1 
and 2, and (5) the estateof Krishna Pertap 
Inder Narain Singh which is the estate 
in suit and which was in the possession of 
Mulukrani Kuer until her death which 
took place on the 9th March, 1908. So 
far as the estate of Raja Raghunandan Singh 
is concerned, no dispute is possible, as thati 
estate is properly in the possession of 
plaintiffs Nos, 1 and 2 under a Will executed 
by the deceased Raja. lt will beimportant 
to remember the name of Golab Kuer in 
this connection, for she is the central 
figure in this litigation. She is the dau- 
ghter-in law of Raja Raghunandan Singh 
and „is the grandmother of plaintiffs Nos. 1 
and 2, and has made strenuous efforts 
throughout to secure the other estates for 
her daughter’s sons. So far as the remain- 
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ing. four’ estates are concerned, there. are: 
no direct descendants either inthe male- or 
female line, and Chandreswar Prosad must 
succeed to those estates provided he makes 
good his assertion that he was adopted by 
Krishna Kishore in the dattak form. The 


dispute first arose in connection with the- 


question of succession to the estate of 
Krishna .Kishore who died on the 16th 
November, 1905. He left a Will by which 
he devised his estate to his widows Genda 
Kuer and Dhanwant: Kuer in equal shares 
with remainder as to the share of each. of 
them, to his adopted son Chandreswar 


Prosad. There was a distinct. assertion in. 


the Will that the testator, in conjunction 
with-Genda Kuer took Chandreswar Prosad 


in adoption in the dattak form on the 24th. 
On the 22nd. 


Jeyth, 1312 (llth June, 1905). 
December, 1905, Genda Kuer applied for 
Probate of the Will of Krishna Kishore. 
On the 28th February, 1906, a caveat was 
entered on behalf of the present defend- 
ants first party who claimed to be the 
| agnatic relations of Krishna Kishore and 
who will be referred to as the gotias through- 
out this judgment. Oaveats were subse- 
quently entered on behalf of the bandhus 
including the present plaintiffs. They 
denied the adoption of Chandreswar Prosad 
and insisted that the Will was a forgery. 
It may be mentioned that Chandreswar 
was the natural son of Sarjug Prosad (erro- 
neously referred to as Sarju Prosad in var- 
jous places) and the grandson of Debi 
Prosad, and that Debi Prosad was the bro- 
ther of Genda Kuer. The case of the cave- 
ators was that the document propounded 
asthe Will of Krishna Kishore-was the out- 
‘come ofa conspiracy between Debi Prosad, 
Sarjug Prosad and Genda Kuer and that 
the whole object of the conspiracy was to 
benefit the family of Debi Prosad. It may 
be mentioned that it was not the case of 
the caveators that the Will was the result 
` of undue influence exerted on Krishna 
Kishore by Genda Kuer, Debi Prosad and 
Sarjug Prosad or any of them. 

It was realised that,if the adoption was 
established, Chandreswar Prosad would 
succeed, not only to the estate of Krishna 
Kishore but also to the three other estates 
which have already been enumerated when 
the succession to thoss estates opened opt. 

- On the 28th June, 1906, an agreement was 
entered “into. between the alleged gotias 
(the defendants first party) of the first 
part, Batrani Kuer and Fulrani Kuer 
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(the two wives of Ashrafi Singh, defendant 
No: 1) of the second part, and Lachmi 
Prosad, the son of Jagatrup Kuer's sister 
of the third part, by which Satrani Kuer 
and Fulrani Kuer and Lachmi Prosad 
agreed to bear the costs of all the litigations 
that might ensue, and the gotias agreed 
to give Satraniand Fulrani 3-annas and 
Lachmi Prosad 3-annas in the fruit of the 
victory. It may be mentioned here Lachmi 
Prosad was the reversionary heir to the 
estate of Janki Prosad, which was. then, 
in the possession of Jagatrup Kuer, if 
Chandreswar Prosad failed to establish his 
adoption, and the gotias failed to establish 
their pedigree. By the agreement of the 
28th June, 1903, Lachmi Prosad seems to 
have accepted the title of the gotias and 
agreed to join his resources with those of 
the gotias against Chandreswar Prosad and 
against the other bandhus. The agreement 
of the 28th June, 1906, may be referred to 
as the first gotia agreement, 

On the 3Uth July, 1906, a similar agree- 
ment was entered into on behalf of some of 
the bandhus. The parties to this agree- 
ment were Harnandan and Brijnandan of 
the first part, and Ramdulari, the mother 
of plaintiffs Nos. 1 and 2 of the second 
part. It may be mentioned here that al- 
though Chandreswar would be entitled to 
succeed to all the estates if he proved his 
adoption and the gotias would be similarly 
entitled to succeed to all the estates. if 
they established their pedigree and re- 
pelled the elaim of adoption, the ban- 
dhus to succeed to each estate would be 
different. In the absence of Ohandreswar 
and the gotias, the nearest: heir to the estate 
in suit is Bidya Prosad, plaintiff No. 3: 
the nearest heir to the estate of Janki 
Prosad is Lachmi Prosad : and the nearest 
heirs to the estate of Raja Bishun Per- 
gash are Harnandan and Brijnandan, It will 


- be noticed that plaintiffs Nos. land2 have 


no possible interest in any of the estates: 
and yet we find them through their mother 
Ramdulari entering into the agreement of 
the 30th July, 1906, by which they agreed 
to bear 9 annas share of the expenses in 
return for 9-annas share of the properties 
that might be gained through their joint 
efforts, 
Meanwhile the Probate proceedin 

on before the District J Wage of Mizattor 
pur and the caveators made a determined 
effort to bring into controversy the ques- 
tion of the adoption of Chandreswar Pro 
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sad. The applicant gota statement from 
one of her witnesses that “the deceased has 
adopted Chandreswar as dattak putra,” 
and, having done that, she stated to the 
Court that the question of adoption did 
not legitimately arise in the Probate action 
and that “she wasnot prepared to adduce 
any further evidence :as to the factum of 
adoption.” The Court thereupon intimated 
to her Pleader that there was no onus upon 
him to prove the adoption, but that the fac- 
tum of adoption may be challenged by the 
caveators, the question being material under 
the second issue, The learned{District Judge 
obviously took the view that the question 
of adoption did not directly arise in the 
Probate proceedingsand was material only as 
bearing upon the genuineness of the Will. 
It appears that the caveators cross-examin- 
ed the witnesses produced on behalf of the 
applicant on the question of adoption and 


adduced evidence in support of their case- 


that the adoption did not take:place. On 
the 28th July, 1909, the District Judge, 
delivered judgment holding that the Will 
was genuine and granted Probate of the 
Willto Genda Kuer. The caveators ap- 
pealed to the Calcutta High Court, and, 
on the 29th August, 1913, the Calcutta 
High Court reversed the decision of the 
District Judge. An appeal to the Privy 
Council followed, and, by its judgment, 
dated the 29th February, 1916, the Judi- 
cial Committee reversed the decision of 
the Calcutta High Court and restored that 
of the District Judge. On the question now 
before us, the Judicial Committee said as 
follows : 

“ Although the question as to the alleged 
adoption is not one which could be exclud- 
ed from consideration by a Court when 
considering whether it is probable that the 
Willis a genuine Will ora fabrication, it 
could not be tried asa material and vital 
issue on an application for a grant of Pro- 
bate, the necessary parties to such an issue 
not being before the Court. Further, a 
finding either foror against the adoption 
would not be decisive as to whether the 
Will which was propounded was a genuine 
Will ora fabrication. The District Judge, 
before whom the application for a grant 


of Probate first came rightly declined to- 


frame an issueas to the alleged adoption. 
The caveators were, however, not preclud- 
ed from questioning the adoption of Chand- 
reswar Prosad. They cross-examined at 
great length end very fully some of the 
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appellant's witnesses on the subject, and 
they called evidence in an attempt to dis- 
prove the alleged adoption. Their Lord- 
ships have been pressed to take into their 
consideration, on the question as to whether 
the Will is a genuine Willor a forgery, the 
evidence ` as to the adoption. All that 
their Lordships need say is that, having 
regard to the evidence brought out by the 
cross-examination of witnesses for the ap- 
pellant, and having regard to the evidence 
of the witnesses who were called by the 
caveators.to prove that Chandreswar Prosad 
was not adopted, they see no reason to doubt 
that Chandreswar Prosad was adopted by 
Krishna Kishore.” 

The Probate proceedings terminating in 
the decision of the Privy Oouncil deter- 
mined, once for all, the question of suc- 
cession to the estate of Krishna Kishore. 

Meanwhile Mulukrani died on the 9th 
March, 1908, and the question of succes- 
sion to the estate in dispute arose in a 
serious form. On the 24th March, the 
Police reported that a breach of the peace 
was likely to occur, and, on the 3lst March, 
1908, proceedings under s. 1450f the Ori- 
minal Procedure Code were initiated by 
the Sub Divisional Officer of Sitamarhi. 
He held thatthe properties which are set 
forth in Schs. 2 and 3 of the plaint 
were not in the possession of any of the 
parties, and he accordingly attached them 
under s. 146 of the Code. The properties 
detailed in Schs. l and 4 of the 
plaint were not the subject-matter of the 
proceedings beforetheSub-Divisional Officer 
of Sitamarhi. 

A civil stit was now imminent; and 
the gotias, (defendants first party) entered 
into another agreement on the l4th April, 
1911, toenable them to find money for the 
litigation. It will be remembered that they 
had entered into an agreement on the 28th 
June, 1906, with Satrani Kuer and Fulrani 
Kuer of one part and Lachmi Prosad of 
the other part by which Satrani and Ful- 
rani agreed to bear 8-annas share of the 
expenses of the litigation in return for 3- 
annas share of the properties and Lachmi 
Prosad agreed to bear the remaining 8- 
annas share of the expenses in return for 
3-annas share of the properties. The par- 
ties to the agreement of the 14th April, 
1911, were the gotias of the first part, Sat- 
rani and Fulrani ofthe second part and 
Golab Kuer (the grandmother of plaintiffs 
Nos, hand 2) of the third part, By this ag- 
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reement Satraniand Fulrani tosk Rs. 10,000 
from Gulab Kuer and assigned their 
interest to Golab Kuer, Golab Kuer agree- 
ing to bear 8-annas share of the expenses 
in return for 3-annas share of the proper- 
ties. The agreement of the 14th April, 
1411, may, be referred to as the second gotia 
agreement. 

On the 18th May, 1911, a suit. (being 
Suit suit No. 176 of 1911,) was instituted 
by the gotias, the present defendants Nos. 1 
to 5, and Golab Kuer on the footing of the 
agreement of the 14th April, 1911, against 
Chandreswar Prosad and the bandhus 
for possession of the estate of Krishna 
_Pertab Inder Narain Singh, that is to say, 
the estate now in suit, on adjudication 
of their title as gotias, For some reason 
or other this suit was not heard till the 
14th January, 1919, when a petition of 
compromise was filed on behalf of plaint- 
ifs Nos. 1 to 5 (thatis to say, the present 
defendants first party) and Ohandreswar 
Prosad. By this petition, the gotias ad- 
mitted the title of Chandreswar as the 
adopted son of Krishna Kishore, and Chand- 
reswar admitted the title of the plaintiffs 
as the gotias. It will be noticed that Golab 
Kuer was not a ‘party to the compromise. 
The learned Subordinate Judge took up 
the case on the 20th January, 1919, when 
the plaintiffs Nos. 1 to5 offered to give 
evidence in support of their pedigree as 
against the bandhus. The learned Sub- 
ordinate Judge properly disallowed the 
prayer holding that, on their own admis- 
sion of the superior title of Chandreswar 
Prosad, they could not succeed in the ac- 
tion ; and, as Golab Kuer adduced no evi- 


dence whatever, thé learned Subordinate: 


Judge, dismissed the suit. The judgment 
is Ex. 9. 

Meanwhile Jagatrup Kuer died on the 
14th June, 1917. It will be remembered 
that she was in possessicn of the estate 
of Janki Prosad, and, on her death, the 
question aroseas to the succession to that 
estate. Proceedings were initiated in the 
Court of the District Judge of Muzaffar- 
pur under the Curator’s Act, XIX of 
1841, to determine summarily the right to 
possession of that estate. The claimants 
were (1) Chandreswar Prosad, claiming as 
the adopted son of the nearest male agnate 
of Janki Prosad, (2) the present defendant 
first party, claiming as the agnate’ of 
Jauki Prosad, and (3) the present plaintiffs 
Nos. land 2claiming aa the nearest bane 
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dhus of Janki Prosad. It was admitted that 
if Chandreswar’s case that he was adopted 
by Krishna Kishore was true, he was 
entitled to possession. The learned Judge 
thought that the finding of the Judicial 
Committee as tothe adoption of Chandreswar 
Prosad in the Probate action was by itself 
sufficient to enable him to accept the claim 
of Qhandreswar; and relying on the deci- 
sion of the Judicial Committee, he held 
that the right ito possession was with 


-Chandreswar Prosad and directed that the 


possession of the estate be delivered to him 
through his guardian Genda Kuer on her 
furnishing security to the value of 
Rs. 1,00,000. The order of the District Judge 
was challenged by a revision application 
to the High Court; but the High Court by 
itsorder, dated the20th August, 1917, declin- 
ed to interfere. Now the order passed by the 
District Judge only operated as an order 
pendente lite, that is, pending any civil 
suit that might be brought; and, on the 
13th September, 1917, a suit, being Suit No. 
307 of 1917, was instituted by the present 
plaintifis Nos. 1 and 2 against Chandreswar 
Prosad and the gotias claiming title to the 
estate of Janki Prosad. It was objected 
that the plaintiffs to that suit had no cause 
of action, as Harnandan was a nearer gotia. 
The plaintiffs presented an application for 
amendment of the plaint which was refus- 
ed; and thereupon, on the 9th October, 
1920, the plaintiffs asked for leave to with- 
draw the suit with liberty to bring another 
suit. The leave was granted, and the suit 
was withdrawn on the 9th October, 1920; but 
it is noteworthy that a fresh suit has not yet 
been instituted with reference to the estate 
of Janki Prosad which isstill in the posses- 
sion of Chandreswar Prosad. 

I have already referred to Suit No. 176 of 
1911, which was a suit bythe gotias and 
Golab Kuer against Chandreswar and the 
bandhus to try the question of succession 
to the estate now in dispute. That suit 
failed because the gotias admitted the title 
of Chandreswar Prosad. The present suit 
was instituted on the 8th March, 1920, by 
the bandhus against the gotias and Chand- 
reswar for declaration of their title to, and 
for recovery of possession of, the estate of 
Krishna Pertap Inder Narain Singh. The 
learned Subordinate Judge has decided all 
the material issues in favour of the plaint- 
iffs and has given them a decree substantial- 
ly as claimed by them. Both Chandreswar 
gad the gotias appeal against the decision 
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of the learned Subordinate Judge; the 
appeal of Chandreswar being F. A. No. 39 of 
1923 and the appeal of the gotias being 
F. A. No. 132 of 1923. 


F. A. No. 132 oF 1923. 


I will first consider F. A. No. 182 


of 1923, which is the appeal of Ashrafi. 


Singh and others, defendants first party. 
The question is, whether the appellants 
are the agnatic relations of the déceased 
Krishna Pertap Inder Narai Singh. They 
do not produce any authentic pedigree in 
support of their case; but there is a large 
body. of oral evidence which has been con- 
sidered by the learned Subordinate Judge. 
According to them Thannu Jha had two 


sons, Banwari Jha and Bhagirath Jha; and 
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they are ‘the direct male descendants of 
Banwari Jha and, - therefore, the agnatic ` 
relations of Krishna. Pertab Inder Narain 
Singh who.was the direct male descendant 
of Bhagirath Jha. i 

The. plaintiffs -deny not only: the agnatic 
relationship between the Sursand family. 
and the defendants first party, but any 
relationship: It is their case that Ashrafi 
Singh was a cook in the employ of Muluk- 
rani and that some of the other defendants 
constituting the defendants first party were 
servants in the employ. of the different 
members of the Sursand family. I will 
set out such portion. of the family tree 
relied upon by the defendants first party as . 
is, necessary, for the nugorianding of the 
evidence, 








THANU JHA 
s z y 
Banwari Jha Bhagirath Jha 
(Eor the descendants of 
{ ° | Bhagirath Jha see the 
Bhar Bhairo Jha- OhediJdha pedigree hereinbefore set out). 
Moai Jha Basti Jha ` 
Bhagwan Dutt Jha 
\ 
( One ich a 
Harlal-Jha Nasib Jha Kishun Jha. 
| 
í Harbans Jha, ' 
Ashrafi Jha Thag Jha defendant No, 2. 
defendant No. 1. 
Joydev Jha, 
defendant No. 5. 
stl Te T | ) 
farjug Jha Uchit Jha. Thithar Jha, Parmeswar Jha, - Thakur Jha 
defendant defendant i 
- No. 4, 4 No. 3 


* 


Balu Jha, defendant- 
No. A 


i Dwarka Jha. 





Choa Jha, defendant 
0, $B, - 
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As I have said, there is a considerable 
body of oral evidence on both sides. The 
learned Subordinate Judge has consider- 
ed that evidence and has found against 
the appellants. I am of opinion that we 
would not be justified in differing from 
the trial Court'on a simple question of 
fact unless the documentary evidence and 
the surrounding circumstances clearly con- 
tradict the finding of that Court. “This 
position was accepted by Mr. Mullick on 
behalf of the appellants; and he confined 
his arguments mainly to the documents 

“and contended that the evidence furnished 
by the documents strongly corroborates 
his oral evidence and refutes that of the 
plaintifis-respondents. 

It is necessary, then, to see how the docu- 
ments affect the respective position taken 

. up by the parties, 

I will first consider Ex. TT series, 
which consists of depositions of witnesses 
in two suits brought by Krishna Kishore 
to have certain alienations made by his 
father set aside, 

[A|Depositions of witnesses taken by an offi- 
eer of the Court are public documents with- 
in the meaning of that term as used in s. 74 
of the Evidence Act, fA] and s.65 provides 
that when the original is a public document, 
“a certified copy of document, but no other 
kind of secondary evidence, is admissible.” 
Buts. 65 also provides that any secondary 
evidence of the contents of the document 
is admissible when the original has, been 
destroyed or lost. The appellants have 
proved by the evidence of Sharfuddin 
Ahmad, a Court Officer, that the original 
depositions have been destroyed “under the 
rules,” and they have, therefore, not been 
able to produce certifiéd copies of those 
depositions. Mr. sultan Ahmad, on behalf 
of the respondents, contended that the rule 
as to the production of any secondary 
evidence does not apply to the case of a 
public document, in which case, “a cer- 
tified copy ofthe document but no other 
kind of secondary evidence, is admissible.” 
If this argument be well-founded, then 
it is obvious that the Legislature has made 
no provision for cases in which the origi- 
nalis arecord of a Court of Justice and, 
therefore, a public document. which has also 
been lost or destroyed. [B]In my opinion 
the rule laid down ins, 65 that a certified 
copy is the only secondary evidence ad- 
missible when the original is a public 
document does not apply where the original 
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has been lost or destroyed. [B] This was 
the view taken by the Madras High Court 
in Kunneth Odengat Kalandan v, Vayoth 
Palliyil Kunnhunni Kidavu (l)and I think, 
by implication, by the Privy Council in Hara- 
nund Chetlangia v. Ram Gopal Chetlangia 
(2). In the former case, it was pointed 
out by the Court that the rule upon which 
Mr. Sultan Ahmad relies, “applies to the 
case in which the public document is still 
in existence on the public records and is 
a provision intended rather to proteet the 
originals of public records from the danger 
to which they would be exposed by con- 
stant production in evidence, than to 
interfere with the general rule of evidence 
given incl. (c) of the same section that 
secondary evidence may be given when 
the original has been destroyed or lost.” 
In the latter case the question was whe- 
ther the deposition of the party taken 
in a foreign Court was, in the circum~ 
stances, receivable as evidence, An official 
of the foreign Court was examined and 
he produced a document whieh he swore 
was acopy of the deposition and in the 
handwriting of one of the Court amlas, 
That copy was endorsed, “copy correspond- 
ing with the original.” Now the question 
debated was whether the copy was receiv- 
able in evidence without notice to the ad- 
verse party under s. 66 of the Evidence Act. 
This seems to imply that, in the view of 
the Privy Council, the copy produced was 
not a certified copy of the original, for 
the rule laid down under s. 6f applies 
to cl. (a) only of s. 65 and not to cl. 
(c). With reference to the argument, 
the Privy Council pointed out that no 


notice was necessary es the person in 


possession of the document was not sub- 
ject to process. In the result, they thought 
that the deposition was receivable in evi- 
dence. Now if the document produced 
was not the certified copy of the original 
and the argument based on s. 66 was cer- 
tainly irrelevant if it was considered that 
the document produced was the certified 
copy. of the original, then it could only 
have been admitted as “any secondary 
evidence of the contents of the document.” 
Messrs, Woodroffe and Ameer Ali in their 
well-known work on the Evidence Act have 


_(1) 6 M. 80; 7 Ind. Jur. 77; 2 Ind. Deo. (N. 5.) 333. 
(2) 27 O. 639; 27. I, A. 1; 2 Bom. L. R. 562,4 C. W. 
N. E T Sar P. C. J. 648; 14 Ind. Dec. (x. 8.) 419 
(P, 0). 
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certainly taken this view of the decision of 
the Privy Council. , | 

The next question is whether there is 
sufficient proof of the contents of the origin- 
al deposition. 

' The appellants have produced the paper- 
books prepared in Regular Appeal No. 261 
of 1869 and Regular Appeal No, 296 of 


1875. These paper-books have been marked: 


as exhibits in the case, and the depositions 
taken from the paper-books, have been 
separately marked. They have also ex- 
- amined Amar Nath Bose, aged eighty, a 
Vakil of the High Court of Calcutta. He 
says, that he “used to make translation in 
regular appeal cases” and that “the paper- 
books were prepared according to the 
rules of the High Court.” Referring to 
the paper-books in question, he said as 
follows: — 

“I say that these paper- books were autho- 
ritatively prepared in the High Court. 
From the endorsement on the fly leaf of the 
paper-book in Regular Appeal No. 261 of 
1869 I say the vernacular papers were trans- 
lated by Babu Mahesh Chunder Mitter, 
printed inthe Government Press and edit- 
ed by an officer of the Court. In Regular 
Appeal No. 296 of 1875 the vernacular 
papers were translated by Sayed Tajamul 
Hossain, printed in the Government Prass 
and edited by an officer of the Court, Mr. 
ee "previously said that both Mahesh 
Chunder Mitter and Tajamul Hossain are 
now dead. The question 1s whether this 
evidence is sufficient to prove the deposi- 
tions produced by the appellants. _ The 
learned Subordinate Judge was satisfied 
with the proof, and i no reason to differ 

im on this point, 
is ‘Lordship then considered whether 
these ans helped ae sabe of the 
s and then proceeded :!— 
gi ga to Ex. BB which is the de- 
position of Uchit Jha taken on the 26th 
May, 1903, in certain land registration pro- 
ceedings. Mohunt Mithila Saran as the 
head of the Nawahi Mutt had applied for 
registration of his name in respect of 
certain land on the allegations that Ram 
Anugrah Singh had made a gift of that land 
to the Mutt. The application was support- 
ed by Musammat Jagatrup Kuer, the widow 
of Ram Anugrah, but opposed by Awadh 
Bihari Singh, the son of Ram Anugrah, and 
the step-son of Jagatrup Kuer. On a 
reference to the pedigres it will be noticed 
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that Ram Anugrah was the brother of 
Bhagwat Narain who was the father of 
Krishna Kishore. Uchit Jha gave evidence 
on behalf of the Mohunt in the land regis- 
tration proceedings. He said that Ram 
Anugrah was his gotia five or six genera- 
tions removed. He could not, however, give 
the name of the common ancestor. 

The importance of this evidence is that 
it was given ata time when both Awadh 
Bihari and Krishna Kishore were alive and, 
therefore, when there was no question of 
snecession to any of the Sursand estates. 
Uchit Jha described himself as the son of 
Harlal Jha and in distinct terms claimed 
agnatic relationship with Ram Anugrahiand, 
therefore, with Krishna Pertap Inder Narain 
Singh at a time when there was no motive 
to put forward a false claim. The learned 
Subordinate Judge rejected the evidence on 
two grounds; first,on the ground that he 
could not give the name of the common 
ancestor; and, secondly, on the ground that 
his evidence was not accepted by the Court. 
J confess that I am not impressed by either 
of the grounds put forward by the learned 
Subordinate Judge for rejecting the evi- 
dence. Itis consistent with tha common 
course of natural events for persons to 
name otber persons as their gotias without 
being ina position to say who their com- 
mon ancestors may have been. [C] As re- 
gards the second ground, I have, no doubt: 
whatever that the opinion of the Land 
Registration Court upon the character cf 
Ushit Jhais not admissible in evidence; 
for we have no materials for judging whe- 
ther Uchit Jha was rightly disbelieved or 
wrongly disbelieved. [Sse In the matter of 
Pusumarty Juggappa (3) and Seaman v. 
Netherclift (4)]. Section 158 of the Evi- 
dence Act provides that whenever any state- 
ment, relevant under s. 34 or 33, is proved, 
all matters may be proved either in order 
to contradict or to corroborate it, or in order 


.to impeach or confirm the credit of the 


person by whom it was made, which might 
have been proved if that person had been 
called asa witness and had denied upon 
cross-examination the truth of the matter 
suggested. Now could the fact that he was 
disbelieved in the land registration case be 
put to Uchit Jha if he were alive and had 
been called asa witness on behalf of the 


(3) 40. W. N. 684. 
(4) (1877) 2 O. P., D, 53 at p, 59; 46 In Ji Q, P: 
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appellants? I think not; for the ques- 
tion whether a witness is entitled to credit 
or not must be decided by a Court on the 
evidence before it, and not on what another 
Court thought of the witness in another 
case. If I am right: in this view, as I think 
. Iam, the judgments in the land registra- 
tion case could not be put in to impeach the 
credit of Uchit Jha. Section 155 read in 
the present case with s. 158 of the Evidence 
Act prescribes the different ways in which 
the credit of a witness may be impeached. 
They are: 

(1) by the evidence of persons who testify 
that they, from their knowledge of the wit- 
ness, believe him to be unworthy of credit, 

(2) by proof that the witness has been 
bribed or has accepted the offer of a bribe, 
or has received any other corrupt induce- 
ment to give his evidence, 

(3) by proof of former statements incon- 
sistent with any part of his evidencé which 
is liable to be contradicted: 


` Itis clear tomy mind that, had Uchit 
Jha been called as a witness on behalf of 
the appellants, the decision in the land 
registration case could not be put to him to 
shake his credit; for the decision may have 
been erroneous; and it obviously does not 
stand on the same footing as “the evidence 
of persons who testify that they, from their 
knowledge of the witness, believe him to 
be unworthy of credit.” Persons called to 
discredit a witness are liable to be cross- 
examined; but there aie no means of 
judging whether a finding as to the credi- 
bility of a witness in another proceeding is a 
right finding or not. In my opinion, there- 
fore, the judgments in the land registra- 
tion case were not admissible in evidence 
to impeach the creditof Uchit Jha. [C] 


But what actually did the cass decide 
as to the credibility of Uchit Jha? There 
are two judgments in the same proceeding, 
the judgment of the Collector, dated the 
4th August, 1903, and the judgment of the 
Commissioner on appeal, dated the 31st 
May, 1904. The Collector dismissed the 
claim of the Mohant on the ground that, 
as Awadh Bihari’s name had stood in the 
register for over eighteen years, the Mohunt 
could notsucceed merely on theallegation of 
a verbal gift made to him as, inhis opinion, 
“in the absence of any registered deed 
which the law requires it is impossible to 
say that the applicant has even a prima 
facie title,” < 
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There is not one word in the judgment of 
the Collector to throw any discredit on the 
witness examined on behalf ofthe Mohunt. 
The Commissioner, in appeal, went a little 
further. Hesaid, “The family priest and 
the old servants have probably been gained 
over, 

He referred to a judgment of the District 
Judge in another proceeding to show that 
Jagatrup and the Mohunt were in league 
against Awadh Bihari; and he thought that, 
even if the oral gifts were believed, it was 
impossible to believe that the Mohunt got 
possession. This is all. There is no refer- 
ence whatever to Uchit Jha, although it 
may be said that, as an old servant, he 
came within the sweeping generalization 
that the old servants haye “probably” been 
gained over, There is certainly no indica- 
tion in the judgment that the Commis- 
sioner directed his mind to the question 
whether Uchit Jha was speaking the truth 
when he said that he was a gotia of Ram 
Anugrah. How can it then be said that his 
evidence on this point was disbelieved by 
the Court? In my opinion, the statement 
of Uchit Jha made on the 26th May, 1903, 
at a time when both Awadh Bihari and 
Krishna Kishore were alive and, therefore 
made before the question in dispute was, 
or could be, raised, constitutes important 
evidence on behalf of the appellants. It is 
not denied that if Uchit Jha be a gotia of 
the Sursand family, the defendants first 
party are all gotias of the family. 

Exhibit TT series may again be consider- 
ed in the light of Ex. BB. The statements 
which constitute Ex. TT series were made jn 
1869 and 1875, I have said that they estab- 
lish that Busti Jha, Parmessary Jha, Harlal 
Jha, Modi Jha are relations, but that they 
are not agnatic relations of Krishna Kishore. 
Exhibit BB, in my opinion, establishes that 
Uchit Jha is an agnatic relation of Ram 
Anugrah and, therefore, of Krishna Kishore, 
Now it is not denied that Uchit Jha, Busti 
Jha, Parmessary Jha, Harlal Jha and Modi 
Jha are agnatic relations of each other. 
Exhibit TT series, therefore, read with 
Ex. BB, Jend strong support to the case of 
the appellants. . 

The next document is Ex. DD which ig 
an application of Jagatrup Kuer for Letters 
of Administration with the Will annexed in 
respect of the estate of her step-son Awadh 
Bihari. This application was presented on 
the 29th October, 1903. The application 
was opposed by Krishna Kishore who 


. 
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was the. next heir of Awadh Bihari and 
who contended that the Will was a. 


forgery. The Oourt of Probate found in 
- favour of Krishna Kishore and rejected 
the application of Jagatrup Kuer. We are, 
however, not concerned with the result of 
the application. The third paragraph of 
the petition gavethe names of Dwarika 
Jha, Uchit Jha, Thithar Jha, Thug Jha, 
Harbans Jha and Bhagwan Dutt Jha as 
the “near relations” left by Awadh Bihari. 
Jagatrup Kuer is now dead; and Mr. 8. 
M. Mullick lays considerable stress upon 
the statement as to the relationship con- 
tained in this petition. Itis not open to 
doubt that Jagatrup Kuer had special 


means of knowledge as to.the relationship. 


and that the statement is undoubtedly ad- 
missible under s. 32 (5) of the Evidence 
Act. The statement was, however, chal- 
lenged by Krishna Kishore who in his 
petition of objection filed on the 10th De- 
cember, 1903, stated as. follows: — 


° “That the objector denies that Dwarika: 


Jha, Uchit Jha, Thithar Jha, Thug Jha, 
Harbans Jhaand Bhagwan Dutt Jha are 
relatives of the deceased and submits that 
some of them are the servants of the said 
applicant.” 


Mr. Sultan Ahmed contends that if the 
statement of Jagatrup Kuer is ` admissible 
under s. 32 of the Evidence Act, so is the 
statement of Krishna Kishore and that 
the statement of Krishna Kishore is en- 
titled to the same weight as that of Jagat- 
rup Kuer. Mr.S M. Mallick draws our 
attention to the fact that the petition of 
Krishna Kishore is not signed by him but 

“by his Vakils, Jogendra Chandra Mukherji, 
Syed' Ahmad Hussain and Ram Saran Lal 
and: he contends that the statement as to 
the relationship contained in this petition 

‘ought notto be regarded as the statement 
of Krishna Kishore. I am unable to 
assent to this argument. It is quite true 
that the patition does not bear the signa- 
ture of Krishna Kishore; but the petition 
was filed on his behalf by his Vakils and 
must be regarded as his petition. The 
Court of Probate. acted on this petition 
and ultimately rejected the application of 
Jagatrup Kuer. Some importance must 
accordingly be attached to the petition of 
Krishna Kishore and it must be weighed 
along wish the other evidence in the case 
to‘help us to decide the issus as to the 
relationship, | 
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The next docutnent upon which 
M. Mallick relies is a case - for 
submitted to Sir Rash Bihari Ghe 
Golap Chandra Sarkar on behalf 
Mnulukrani Kuer referred to in the 
“Rani Soorsar.” This document 
jected by the learned Subcrdinate 
and has not been printed in the 
book. There is a clear statement 
case for opinion that Ashraf, Sin, 
gotia of the Sursand family; but th 
tions are, first, whether the docu 
admissible in evidence; and, se 
what weight should be attached 
document. , 

The circumstances under which tl 
ion was taken were these: ] 
Kishore who was the immediate 
sioner of Krishna Pertap Inder 
Singh expectant upon the death of 
rani Kuer found himself in financ 
culty during the proceedings in 
tion with the application of Jagatre 
for Letters of Administration to th 
of her step-son. He applied to Mr 
Kuer for a loan of Rs. 40,000. Now 
Singh, defendant No. 1, had been 
up by Mulukrani Kuer in her hou 
was au object of bounty on her pai 
was willing to give Rs 40,000 to : 
Kishore on his agreeing to release 
tion of the estate of which he was 
versioner and which was in the po 
of Mulukrani in favour of Ashrafi 
Thera wassome controversy in thc 
as to whether a widow could releas 
tion of the estate in favour of t 


. reversioner and the opinion of Cour 


taken on the point: The following 
in the case for opinion is material: 
“Tt may be. mentioned here tł 
familv is governed by the Mit 
School of the Hindu Law, but this 
does not with the other branches 
Hindn joint family. There are nov 
one Kissen Kishore, Ashrafi Sing 
four other persons marked (1), (2), 
(4) in the pedigree hereinafter | 
belonging to the said family. 
Kishore is Kissen Pratap'’s grea 
grandfather's great-grandson and 
Singh and the four other persc 
Kissən Pratap’s great-great-grand 
great-great-grandson's sons. Rani 
who is desirous of making some p: 
for the said Ashrafi Singh has mi 
following arrangement with the said 


‘Kishore who appears to be the ne 
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sioner expectant on the death of the said 
Rani, namely, that the Rani will execute a 
release ofa portion of the said estate in 
her possession in favour of the said Kissen 
Kishore and he in his turn in considera- 
tion of Rs. 40,000 to be so paid’ to him 
will execute a conveyance of the said por- 
tion to be so released as aforesaid (the 
value whereof is far in excess of the said 
sum of Rs. 40,000) in favour of the said 
Ashrafi Singh. Learned Vakil’s opinion 
is now sought on the following points,” 
and the points are then enumerated. 


There is no doubt whatever that the 


document is of considerable value to the. 


appellants; for the relationship as therein 
set outis exactly the relationship which 
is claimed by Ashrafi and the others, the 
appellants in this appeal; but the import- 
ant question is whether this document is 
admissible in evidence. 


“Babu Subodh Chandra Mitter, an attor- 
ney-at-law, who drew up the case for opin- 
ion has been examined on behalf of the 
appellants. He admits that the case was 
drawn up by him and that a pedigree was 
attached to the case; but he says that he 
does not remember 
relationship from any paper which was 
sent to him or from the instructions of the 
persons who came to him. It appears from 
his evidence that certain persons came to 
him with a letter from Babu Ram Mohan 
De whoin his day was a leading Vakil 
practising in the Benares Civil Court and 
he says that Babu Ram Mohan- De sent 
him several cases “always accompanied by 
his letter which contained as a rule as 
much instruction as could be conveyed 
through a letter. He adds:—“In this par- 
ticular case I have no doubt that he did 
so.” This is the evidence of Babu Subodh 
Ohandra Mitter. 


It is important to refer tothe evidence 
of two other persons on this point, Ashrafi 
Singh and Suba Lal Jha (misnamed Sukulal 
Jha in the paper-book). Ashrafi’s evidence 
on this point is as follows:— | 

“There was a Will case between Jagatrup 
Kuer and Krishna Kishore after the death 
of Awadh Bihari Singh. Khakhan Jha 
was sent by Krishna Kishore Narain to 
Mulukrani Kuer fora loan of Rs. 40,000 
Mulukrani Kuer talked to him from behind 
the parda over the matter. She proposed 
to give certain property to Kishun Kishore 


whether he got the’ 


‘of money to meet the 
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out of her husband's estate and wished 
that he should pay the money. She then 
sent Pandit Suba Lal Jha in company 
with Khakhan Jha to him for ascertain- 
ment of facts and consultation. After- 
wards Pandit Suba Lal Jha, Khakhan Jha 
and Mutukdhari Lal, kurpardaz of Muluk- 
rani Kuer, came back and expressed that 
Krishna Kishore was willing to do that, 
Ram Mohan De, Pleader, was then called 
in. Mulukrani Kuer and Khakhan Jha 
told him the facts and he noted them down. 
His note was taken by the aforesaid per- 
sons to Oalcutta for consultation with law- 
yers. Khakhan Jha had brought a kursi- 
nama in Hindi from Krishna Kishore, The 
kursinama was taken by them to Calcutta, 
They brought the opinion of the lawyers. 
It was explained to her by Ram Mohan 
De. Afterwards she executed a deed of 
surrender in favour of Krishna Kishore 
who afterwards executed a deed of sale in 


my favour. The opinion paper remained 
in my custody. I filed it in the Will case, 
before the District Judge, Muzaffarpur. 


After the decision of that case it was re- 
turned to me and I kept it in my custody. 
I have filed it in the suit too.” 


This evidence is substantially corroborat- 
ed by Suba Lal Jha. 


He says as follows: 

“I knew Awadh Bihari Singh of Sur- 
sand. After his death there was a dispute 
between Krishna Kishore and Jagatrup 
Kuer in respect of his Will. There was a 
Will case. Krishna Kishore being in need 
expenses of that 
case he sent Khakhan Jha to Mulukrani 
Kuer to lend money. Mulukrani Kuer 
sent me to Kishun Kishore to ascertain 
the fact. Onmy return I told her that 
the fact was true. She then sent me to 
Krishna Kishore to tell him that she would 
willingly lend him money if he could give 
up his right in the estate held by her in 
favour of Ashrafi Singh. I brought that 
fact to his notice and he agreed to part 
with a part of it. Lawyers were then con- 
sulted and a kabala and a deed of surren- 
der were executed. The deed of surrender 
was executed by Mulkrani Kuer in favour 
of Krishna Kishore Narain Singh. The 
kabala was executed by Krishna Kishore 
in favour of Ashrafi Singh. Properties 
yielding an income of Rs.10,000 or Rs.11,000 
a year were conveyed under the kabala, 
Khakhan Jha had taken akursinama with 
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him from Krishna Kishore to Mulukrani 
Kuer. That kursinama was shown to Dr, 
Rash Behari Ghosh. Ram Mohan De was 
sent forby MulukraniKuerandshe consulted 
him at her own deorhi at Benares. After that 
Khbhakhan Jha, Mutukdhari Lal and I went 
to Calcutta with a letter from Babu Ram 
Mohan De, Pleader, to Subodh Chandra 
Mitter, attorney; he also gave a paper with 
the kursinama written on it. He mention- 
ed the facts of the case on which matters 
were to be consulted. Subodh Chandra 
took us to the house of Rash Bihari Ghosh 
and consulted him.’ Ram Mohan De had 
prepared that paper after consulting 
Mulukrani Kuer. Subodh Chandra Mitter, 
attorney, had written out the statement 
of facts with reference to the said papers 
in accordance with rules of his office and 


the paper prepared by him was placed . 


before Dr. Rash Behari Ghosh, Vakil. 
Rash Behari Ghosh looked into that paper, 
wrote out his opinion on it and signed it. 
. Afterwards the said attorney took us to 
Golap Chandra Sarkar, Vakil, for his 
opinion. Golap Chandra Sarkar looked 
into the paper and the opinion of Dr. Rash 
Behari Ghosh. He agreed with the opinion 
of Dr. Rash Behari Ghosh and signed it. 
He then returned to Benaresand informed 
Mulukrani Kuer of it.” 


The evidence of these threa witnesses, 
Subodh Chandra Mitter, Ashrafi Singh and 
Pandit Suba Lal Jha, establishes the follow- 
ing facts: . 

1. Krishna Kishore being in need of 
money applied to Mulukrani Kuer for a 
loan of Rs. 40,000. He sent Khakhan Jha 
to Mulukrani to negotiate the loan on his 
behalf. i 


2. Mulukrani was wilting to give Rs. 40,000 
to Krishna Kishore on condition of his 
releasinga portion of the estatein favour 
of Ashrafi. Her agent in the matter of the 
negotiation was Suba Lal Jha. 


8. Babu Ram Mohan De, Pleader of 
Benares, was consulted in the matter and 
he sent Khakhan Jha and Suba Lal Jha to 
Babu Subodh Ohandra Mitter with a 
letter giving all the facts relevant to the 
case, 

4. Khakhan Jha took with him a 
kursinama of the family from Krishna 
Kishore. 

5, Babu Subodh Chandra Mitter drew up 
' pease for opinion either on the letter written 

s 
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to him by Babu Ram Mohan De. or on the 
instructions given to him by Suba Lal Jha 
and Khakhan Jha. That case for opinion 
contains a definite statement that Ashrafi 
is a gotig of Krishna Pertap Inder Narai 
Singh. ; 

6. In the result Mulukrani and Krishna 
Kishore settled property upon Ashraf 
Singh. i 

In my opinion the case for opinion is 
admissible in evidence. It is inseparably 
connected with the evidence of these three 
witnesses. Babu Subodh Chandra Mitter 
was undoubtedly acting on behalf of both 
Rani Mulukrani and Krishna Kishore. He - 
undoubtedly acted on the instructions given 
to him in the course of business. In taking 
the opinion of Counsel it was necessary to 
set out the names of all the reversioners, 
for one of the questions asked was, “whe- 
ther the transfer would be valid as against 
the actual reversioners upon the death 
of the Rani.” i 
. The statement must be regarded as the ` 
statement both of Mulukrani Kuer and of 
Krishna Kishore, especially as we have it 
clearly established that Khakhan Jha took 
with him akursinama from Krishna Kishore. 
The learned Subordinate Judge rejected 
the document, The ground given by him 
for such rejection may be stated in his own 
words:— 

“Tt is inadmissible in evidence there 
being nothing to show that pedigree was 
supplied by Mulukrani Kuer or Krishna 
Kishore and the original having not been 
filed. It is rejected.” 


In saying that there is nothing to show 
that the pedigree was supplied by 
Mulukrani Kuer or Krishna Kishore, the 
learned Subordinate Judge is obviously in 
error. Thereis evidenceof Ashrafi Singh 
and Suba Lal Jha to the effect that Khakhan 
Jha tookakursinamatirom Krishna Kishore. 
Itis quite true that the original pedigree 
has not been filed; but thé appellants are 
not seeking to prove a copy of the original 
which was taken to Subodh Chandra Mitter 
by Khakhan Jha. They rely upon the 
statement embodied in the case for opinion 
which, if believed, establishes beyond 
doubt that Ashrafi Singh is an. agnatic 
relation of Krishna Pertap Inder Narain 
Singh. I regard the statement in the 
case for opinion as the statement of 
Mulukrani Kuer and Krishna Kishore, Babu 
Subodh Chandra Mitter was acting on their 


behalf and his statement in the discharge 
of his duty and within the scope of his 
authority. must be regarded as a statement 
of the persons on whose behalf he was 
acting. What is -said or done by Babu 
Subodh Chandra Mitter in the course of 
his business and within the scope of his 
authority is said or done by Mulukrani 
Kuer and Krishna Kishore through him 
as their mere instrument. Wehave accord- 
ingly admitted the document in evidence 
in this Court. A 

In my opinion the value of this document 
is enormous. There was no object what- 
ever for putting. forward a false claim at 
that time since Krishna Krishore was 
still living. Both Mulukrani and Krishna 
Kishore are parties to the statement of 
the case for opinion and they are certainly 
persons who have special means of 
knowledge as to the relationship between 
Ashrafi Singh and themselves. 

The next document is Ex. M. This 
js the petition of objection filed by 
Bhagwan DuttJha to the application of 
Genda Kuer for Probate of the Will of 
‘Krishna Pertap. In that petition Bhagwan 
Dutt Jha and others claimed to he the 
nearest gotias of Krishna Kishore. An 
issue was framed in the Probate proceed- 
ings as to whether the caveators Bhagwan 
Dutt and others were agnates of the 
deceased and this issue was decided in 
favour of Bhagwan Dutt, Ashrafi Singh 
and others. The decision on the ques- 
tion of locus standi in a Court of Probate 
is, of course, not final between the parties: 
but the proceedings show that a claim 
was put forward on behalf of the defendants 
first party at the earliest opportunity and 
that the claim was recognised by the Court 
of Probate. 

I now come to two transactions which 
in my opinion constitute important evi- 
dence in favour of the appellants. I 
have already referred to the agreements as 
between the gotias and certain other 
persons to contest the claim of Chandreswar 
Prosad Singh. These agreements, in my 
opinion, constitute admissions on the part 
of Jagatrup Kuer, Lachmi Prosad and 
Golab Kuer that the defendants first party 
are the gotias of Krishna Kishore. I will 
first refer to Fx, EH which is an ekrar- 
nama between the present defendants first 
party (who are the appellants in this Court) 
of the first part and Fulrani Kuer and 
Satrani Kuer, wives of Ashrafi Singh, of 


-death of Jagatrup Kuer. 


.the second part and Lachmi Prosad Singh 


of the third part. This ekrarnama was 
the necessary prelude to the attack upon 
Chandreswar Prosad and it sets out in 
distinct terms that ‘the defendants first 
party were the agnatic relations of the 
Sursand family and were entitled to succeed 
to the four estates which were set out in the 
schedule, namely, the estate of Babu 
Krishna Kishore Narain Singh, the estate of 
Raja Bishun Pergash Narain Singh, the 
estate of Babu Janki Prosad and of the 
estate of Babu Krishna Pertap Inder Narain 
Singh. It provided thatin consideration 
of the expenses of all the litigations being 
borne by Fulrani Kuerand Satrani Kuer 
and by Babu Lachmi Prosad Singh 
3-annas in each of the estates should go 
to Fulrani Kuer and Satrani Kuer and 
3 annas should go to Lachmi Prosad Singh. 
Now Lachmi Prosad Singh who is a 
party to this ekrarnama is the son of a 
sister of Jagatrup Kuer; and in the absence 
of any agnatic relations he was the pre- 
sumptive reversioner to the éstate of Janki 
Prosad Narain Singh expectant on the 
The ekrarnama 
definitely asserts that the defendants first 
party were the agnatic relations of the 
Sursand family; it is inconceivable that 
Lachmi Prosad who was the presumptive 
reversioner to one of these estates should 
recognise the title of the defendants first 
party unless he believed in their title. 
Now it is the case of both sides that 
Jagatrup Kuer was really financing Lachmi 
Prosad. The ekrarnama, therefore, con- 
stitutes an admission as to the title of 
defendants first party, on the part of 
Jagatrup Kuer, who had certainly special 
means of knowledge as to the relationship 
as wellas on the part of Lachmi Prosad. ` 

This ekrarnama was modified by anvther 
ekrarnama, dated the 14th April 1911, by 
which Golab Kuer the grandmother of 
plaintifis Nos.1 and 2, paid Rs. 10.000 
to Fulrani Kuer and Satrani Kuer and 
took their place in the earlier ekrarnama., 
There is a distinct assertion in this 
ekrarnama that the present defendants first 
party are the “sapinda gotias” and legal 
heirs of the last male owners of each ‘of 
the four estates already enumerated. This 
position is accepted by Rani Golab Kuer 
who pays Rs. 10,000 to Satrani Kuer and 
Fulrani Kuer for the privilege of coming 
into the agreement which conferred on her 
a right to 3-annas share in each of the 


four estates, on condition of her bearing 
8 annas share of the necessary expenses. 
This agreement, it will be noticed, is signed 
by Gulab Kuer by her own pen and she 
states definitely that “the ekrarnama exe- 
cuted is correct.” 

` It appears that a conveyance of 3-annas 
share ineach of these estates was actually 
executed by the defendants first party in 
favour of Golab Kuer. h | 

On the 18th May, 1911, a suit, being Suit 
No. 176 of 1911, was instituted on the basis 
of the agreement. The present defendants 
first party and Golab Kuer were the plaint- 
iffa in the suit and Chandreswar Prosad 
and the bandhus were the defendants. The 
first paragraph of the plaint set out a 
genealogical table which showed that Thanu 
Jha was the common ancestor of the de- 
fendants first party and Krishna Pertap 
Inder Narain Singh. Thethird paragraph 
recited as follows :— 

“That on the death of the said Musam- 
‘mat Mulukrani Kuer the plaintiffs Nos. 1, 
23 and 4 and the father of plaintiff 
No. 5 who thereupon as the nearest sapin- 
das were entitled to succeed to Krishna 
Pertap Inder Narain Singh's estate pro- 
ceeded to take possession of the said estate 
but were obstructed in so doing and that 
in consequence of such obstruction proceed- 
ings were taken under s. 145 of the Cri- 
minal Procedure Code in the Oourt of the 
Sub-Divisional Magistrate of Sitamarhi con- 
cerning the properties mentioned in the 
firat part of the said schedule 1 situate 
within the jurisdiction of the said sub- 
division of Sitamarhi.” | 
“The 8th paragraph of the plaint alleged 
that ofthe claimants arrayed against them, 

‘the claim of Ohandreswar Prosad as the 
adopted son of Krishna Kishore and the 
claim of defendant No. 7-as the grandson 
of Maharaja Bishun Pergash Narain Singh 
were entirely false and that the claims of 
defendants Nos.8—22as gotias werealso false 
and as regards the other claims, namely, the 
claims of the bandius, the plaintiffs stated 
that “the defendants so claiming have no 
right to succeed as long as the present 
plaintiffs or any one ofthem or any of their 
heirs may be living.” The first relief claimed 
‘py the plaintiffs was as follows: | 

“That it be declared that plaintiffs Nos. 1 
to 4 and father of plaintiff No. 5 were 
“the nearest gotias of Babu Krishna Pertap 
Inder Narain Singh living at the time of 
the death of Musammat Mulukrani Kuer 


- “ 


and entitled to succeed to his estate and 
that they having conveyed a three-annas 
share of the same to the plaintiff No. 6 
the said plaintiff No. 6 is entitled to a three- 
annas share of the same.” 

The plaint was verified amongst others 
by Golab Kuer by her own pen and her 
verification is as follows: 

“I, Dulhin Golab Kuer, plaintiff, do 
hereby declare that the contents of this 
plaint are to the best of my knowledge 
true and correct,” 

[His Lordship here referred to the evi- 
dence of Gulab Kuer and continued: ] 

I disbelieve the story told by Golab 
Kuer and I hold that she was a party to 
the ekrarnama, Exhibit EH, and to the 
plaint, Exhibit 7. 

I was at one time inclined to take the 
view that much importance should not be | 
attached to the statement of Gulab Kuer 
in the ekrarnama and in the plaint, because 
from one point of view, it may be said that 
she. was merely gambling to get certain 
shares in the Sursand estate for her grand- 
sons; but on mature consideration, I do not . 
think that this view can be maintained. 
In the first place, it is improbable that 
belonging, as she did, to a proud aristo- - 
cratic family, Golab Kuer would make a 
solemn admission ofa relationship, and an 
agnatic relationship, between her and one 
who, according to her present case, was a 
cook employed by Mulukrani, even for the 
purpose of embarking ‘on a speculation to 
secure a portion of the estate for her 
daughter's sons. In the next place, it is to 
be reniembered that her grandsons plaint- 
iffs Nos. 1 and 2 had already entered into 
an agreement with Harnandan and Brij- 
nandan on the 30th July, 1906, for the di- 
vision of these estates amongst themselves 
in certain definite sharers. A more com- 
prehensive agreement followed on the Yth 
May, 1903. By these agreements plaintiffs 
Nos. 1 and 2 who were represented in those 


-agreements by their mother Ram Dulari - 


agreed to bear certain expenses in con- 
nection with the litigations which were now 
inevitable. It is not denied that Golab | 
Kuer in entering into the ekrarnama on 
the 14th April, 1911, was acting entirely 
in the interest of her grandsons, plaintifis 
Nos.1 and 2. Isit likely that she should 
agree to pay Rs. 10,000 to Satrani Kuer 
and Fulrani Kuer and then to bear 8-annas 
share of the expenses of the litigation for 
the purpose of getting a-annas share in the 


“did not believe in the claim’ of the gotias. 
Under the bandhu agreemsnts her grand- 
sons were'to bear 33ths annas of the ex- 
panses and get in return 33ths share of the 
properties. Inthe gotia agreement of the 
15th April; 1911, Golab Kuer pays down 
Rs. 10,000 for the privilege of coming into 
the agreement; and then she agrees to 
-bear 8 annas of the expenses to get 3-annas 
share of the properties. Itis not open to 
doubt that Golab Kuer had special means 
of knowledge asto the relationship exist- 
ing between the parties and her definite 
admissions first in theekrarnama of the 14th 
April, 1911, and, secondly, in the plaint 
filed on the 18th May, 1911, constitute im- 
portant evidence in favour of the case put 
forward'on behalf of the appellants. i 
The position may now be reviewed. On 
the ‘death of Awadh Bihari the only living 
members of the family according to the 
case of the plaintifis were (1) Krishna 
Kishore, (2) Mulukrani Kuer, (3) Jagatrup 
Kuer, (4) Golab Kuer and (5) Rajbansi 
Kuer. Rajbansi has always lived at Ajo- 
dhya and although sited to give evidence 
on behalf of the plaintiffs, she was not called 
on their behalf. So far as Krishna Kishore 
is concerned, his petition in opposition to 
the application of Jagatrup Kuer is un- 
doubtedly in favour of the plaintiffs, but as 
against that it isto be remembered that the 
case for opinion was the case submitted onhis 
behalf: and-there is evidence which in the 
circumstance it is impossible to ignore that 
a kursinama was sent by him to the soli- 
citor’ in Oaleutta through Khakhan Jha. 
So far’as Mulukrani’ Kuer is concerned. 
Ashrafi Singh was brought up in her house 
andi there is'no question that she hada 
great deal of love and affection for Ashrafi 
Singh. It hasbeen suggested that Ashrafi 
‘Singh was a cook in the employ of Muluk- 
ráni Kuer. That suggestion 'I have no 
doubt is wholly false. It is'a recent in- 
véntion in the heat of litigation, which is 


utterly incongruous with the proved ac-- 
tivities of Mulukrani Kuer and. Ashrafi 


Singh before Mulukrani Kuer's’ death in 
1908: The case for opinion: constitutes an 
admission on the part of- Mulukrani Kuer 


aw JW 


of Administration to the estate of her step- 
son; and, secondly, in enabling Lachmi 
Prosad, thé son of her sister, to enter into 
the first gotia agreement. Golab Kuer 
has stated in clear terms that the defend- 
ants firat party are the agnates of the 
Suraand family. The documentary evidence, 
in my opinion, is, therefore, overwhelming- 
ly in favour of the case put forward on 
behalf of the appellants. 

lf this be the position of the documents, 
why should the oral evidence adduced on 
behalf of the appellants be disbelieved? 
That evidence is consistent with the docu- 
ments whereas the oral evidence adduced 
on behalf of the plaintiffs is inconsistent 
with it. I do not propose to discuss the 
oral evidence nor to follow the learned 
Subordinate Judge ‘into the details of that 
evidence. It is sufficient to say that al- 
though I would be prepared to accept the 
estimate of the learned Subordinate Judge 
of the oral evidence if the documents 
corroborated that evidence, I aru not pre- 
pared to accept it since I bave no doubt 
that the documents not only do not corro- 
borate but contradict the finding of the 
learned Subordinate Judge. I have care- 


fully considered the oral evidence and 


although Iam not prepared: to accept the 
testimony of all the witnesses called on 
behalf of the defendants, I have no reason 
to doubt that some of them at any rate 
are witnesses of truth and ought to have 
been relied upon by the learned Subordi- 
nate Judge.. I refer in particular to D. 
Ws. Nos. 5, 10, 13, 24, 2, 22, 28, 23,27 and 
79. Lhold that the defendants-appellants 
have established their case that they are 
the gotias-of Krishna Pertab Inder Narain 
Singh and are entitled to succeed to the 
estate in preference to the plaintiffs. Whe- 
ther they are entitled to succeed to the 
estate must, however, depend on the ques- 
tion whether Chandreswar Prosad has 
established his case that he was adopted 
in the dattak form by. Krishna Kishore, 
But on this finding the plaintiffs’ suit fails 
and I allow the appeal with costs: payable 
by. the- plaintiffs to the: defendants first. 
party both in this Court and‘in the Court 
below. -- . 
F. A. No. 39 oF 1923, 

Inow come to First Appeal No. 39 of 
1923 which’is the appeal of Ohandreswar 


- Prosad; and the material question in this 


we MB See ee LOS 

_ adopted by Krishna, Kishore in the dattak 

form on the llth June, 1905, : 
* * * * 

The plaintiffs contest the case of Chan- 
dreswar on every point. First, they say 
that the case of adoption is wholly false 
and that the case was set up by Genda 
Kuer in collusion with her brother Debi 
Prosad and his son Sarjug Proead in order 
to benefit the family of Sarjug Progad; 
secondly, they say that the day when the 
adoption is alleged to have taken place 
was an inauspicious day and that it is 
unlikely that the adoption could have taken 
place on that, day; thirdly, they say that 
the. boy was over five years of age and 
that the adoption was invalid in law; and, 
fourthly, they say that Krishna Kishore 
was governed by Mithila Law and that 
dattak adoption was inadmissible in his 
case, A further point was taken in this 
Court on behalf of the plaintifig to tke 
effect that assuming tbat datiak adoption 
was permissible in his case, it did not, 
in the school of law he was subject, give 
him the right of collateral succession, In 
their evidence they deny that Chandres- 
war Prosad performed the sradh of Jagat- 
rup Kuer or.that of Genda Kuer and that 
his janao ceremony or the ceremonies con- 
nected with his two marriages took place 
in Sursand. 

I will first deal with the question whe- 
ther the adoption in fact took place. The 
evidence on this point falls under five differ- 
ent heads; first, the statement of Krishna 
Kishore in his Will to the effect that 
Chandreswar Presad was his dattak son; 
seconly, evidence showing that the adop- 
tion was accepted as a fact in various 
proceedings and by the relatives; thirdly, 
evidence constituting the declaration of 
Krishna Kishore that he intended to adopt 
the boy and his treatment of the boy 
from the 4th January up to the date of 
adoption; fourthly, evidence showing the 
preparation made for the adoption, and, 
fifthly, evidence of the actual adoption. 

Mr. P. 
contends that the statement of Krishna 
Kishore in the Will is sufficient in itself 
to prove the adoption. The Will is dated 
the 15th November, 1£05, and the state- 
ment upon which reliance is placed is as 
follows:— 

“J, the declarant, have at present two 
miyar, namely, Dulhin Genda Kuer and 
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puun Unanwangi nuer, and a datiak son 
Babu Chandreswar Prosad Narain Singh . 
alias Paramhansji, living. For some time. 
past I kept the said dattak son with me 
and brought him up and maintained him, 
and in éonsultation with and with the 
consent of the two wives, I with my first 
wife took him in adoption in the datiak 
form on the 24th Jeth, 1312, Fasli Sambat 
from Babu Sarjug Prosad Narain Singh, 
father of Babu Chandreswar Prosad Narain 
Singh alias Paramhansji aforesaid, accord- 
ing to the Shastra after the performance of 
the dattak homa, etc, with all attendant 
rites,” 4 ar | 
The Will then proceeded to appoint his 
eldest wife Genda Kuer the executrix of 
the Will and the guardian .of his adopted 
son end (subject to the provision for main- 
tenance, education, janao, marriage, etc, 
of his adopted son) to devise his estate in 
equal shares to his two widows with. 
remainder with regard to the share of 
each of them to his adopted son:. Mr. P. 
K. Sen contends that the statement of 


‘Krishna Kishore is admissible under s. 32 


of the Evidence Act and that itis suffici- . 
ent in itself to prove the adoption. It is 
obvious that the plaintifis-respondents 


‘took a very serious view of the statement 


in the Will as to the adoption of Chandres- . 
war Prosad. Krishna Kishore died on the - 
16th November, 1905, and Genda Kuer 
applied for Probate on the 22nd December, 
1905. Caveats were -entered on behalf of- 
the present plaintiffs or their predeceseors: ; 
in-title, The caveators questioned the adop- > 
tion in those proceedings.. The learned:. 
District. Judge intimated that there was no 
onus,upon Genda Kuer to’ prove the; 
adoption, but that the factum ‘of adoption 
might be challenged by the caveators, the 
question being material on the issue as 
to the due execution of the Will by the 
testator. In pursuance of this direction 
the caveators. cross-examined the witness 
called on behalf of Genda Kuer at great 
length on -the question of adoption. They 
also produced evidence. to establish that 
the adoption did not in fact take place, . 
On the 28th July, 1909, the learned. District : 
Judge granted Probate of the. Will to 
Genda Kuer. The.Caleutta High. Court . 
reversed the decision of the learned Dis- 
trict Judge on the 29th August, 1913, and 
the” Privy Council on the 29th February, . 
1916, restored the decision of the learned p 
District Judge. On the question which $ 
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am now considering the Privy Council said 
that it had no reason to doubt that the 
_ adoption was in fact made. 


The first question is whether the state- 
ment has been properly proved. It is not 
disputed that itis admissible unders. 32 
ofthe Evidence Act, but it is contended 
that there is no proofin the record of this 
case that the statement upon which reli- 
ance is placed is that of Krishna Kishore. 
It is quite true-.that the appellant has 
not called any witnesses in this case to 
prove the due execution of the Will by 


no Krishha Kishore; but he has produced the 


‘Probate granted by the learned District 
Judge and he contends that the Probate is 
conclusive proof as to the due execution of 
the Will by the testator. Section 91, Hxcep- 
tion 2, of the Evidence Act provides that 
Wills admitted to Probate in British India 
may be proved'by the Probate. Mr. Manuk 
oa behalf of the respondents contends that 
Probate is conclusive proof only in regard 
to the legal character to which it declares 
any person to be entitled and the actual 
dispositions made in the Will which the 
decree of the Probate Court declares to 


have been made by the testator: and that — 


anything beyond these did not fall to be 


considered by the Court of Probate and. 


cannot be said to have been conclusively 


determined. It was contended, in other, 


words, that Probate is conclusive proof of 
the execution of the dispositive portion of 
the Will and of that portion by which an 
executor is appointed, and that the state- 
ment relied upon by the appellant, being 
in a collateral matter which was irrelevant 
to the grant itself, cannot be proved by the 
production of the Probate. 


In my opinion there are three conclu- 
sive answers to this argument. [D] I entirely 
agree that a finding not essential to the 
judgment in the Probate action cannot be 
said to operate asa finding in rem. For 
this reason Jam of ‘opinion that the find- 
ing of the Judicial Committee that there 

. was no reason to doubt that the appellant 
was duly adopted by Krishna Kishore 
must be disregarded by us. If there had 
been no such finding or if the finding 
had been the other way, it might 
equally well have been the case that the 
Judge was bound to grant Probate of the 
Will to the executor; but, at the same time 
all that is essential to the decision that 
phe executor was entitled to Probate must be 
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taken tohave been conclusively determnin- 
ed. [D] Now the due execution of the Will 
is the foundation of the title of the execu- 
tor. For the purpose of this question we 
are not concerned with the truth of the 
statement made by the testator but with 
the question whether the statement was 
in fact made. The caveators challenged 
the Will asa forgery: and one of the grounds 
put forward by them was that the story as 
to adoption was wholly false and that the 
statement in the Will as tothe adoption 
could not be the statement of Krishna 
Kishore. The trial Judge allowed the 
caveators to cross-examine the witnesses 
called on behalf of the executors at great 
length on the question of adoption and to 
call witnesses in support of their case 
that the adoption did not take place as he 
considered that the question was material 
on the issue as to whether the Will which 
was propounded was’ a genuine Will or 
a fabrication. In my opinion, the ques- 
tion whether the statement was the state- 
ment of the testator was involvedin tha 
issue as to whether the Will was duly exe- 
cuted by the testator. 


Secondly, I consider that the states 
ment asto the adoption cannot be sepa« 
rated from the dispositive portions of 
the Will. Itis fundamentally related to 
those portions which are concerned with 
the actual dispositions of the property. It 
was contended by Mr. Manuk that although 
in the earlier paragraph the testator makes 
avery elaborate statement as to the adop- 
tion of Chandreswar Prosad, he does not 
référ to him as his adopted son in the dis- 
positive portions of the Will. A careful 


- scrutiny of the Will does not support this 


argument. Ohandreswar Prosad has been 
already described as his dattak son in the 
first paragraph ofthe Will. Thereafter he ig 
always referred to as: 


“Babu Chandreswar Prosad Narain Singh 
alias Paramhansji aforesaid, : 


The word “aforesaid” indicates that he 
was throughout referring to him as his 
dattak son. 


Now how can the description of Chanda 
reswar Prosad as his dattak son be separata 
ed from the dispositive portions of the 
Will, The testator is making provisions 
for the maintenance, education, janao, 
marriage, ete., of his adopted son, He js 
making provision for his guardianship 
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during his minority.: Now it. was quite 
impossible for the-testator to make pro- 
vision for his guardianship unless he 
were. his son, A person may confer 
bounties on any one he chooses, but he has 
no right, whatever to appoint a guardian: 
oyer the person and property of that per- 
son unless he happens to be the father of 
the boy. In my opinion, itis quite impos- 
stble to separate the various statements in 
the Will regarding Chandreswer Prosad 


from.the dispositive portions of the Will.. I.” 


hold that the finding of the Court. of Pro- 
bate that the Will was duly executed by the 
testator is a finding in rem and operates as 
against the: world; and that the Will-so 
executed includes, as an intrinsic’ part 
thereof, the declaration by the testator that 
Chandreswar alias Paramhansji was the 
testator’s adopted son. 


- Ia the third place, it is not open to doubt 
that the finding as to the execution of the 
Will binds at any rate the parties and privies 
to the Probate proceedings. Itis objected, 
however, that tite plaintiffs Nos. 2and 3 were 
not parties to those proceedings. There is: 
no difficulty so far as plaintiff No. 2 is con- 
cerned. He is the. younger. brother. of. 
plaintiff No: 1 who was one of the caveators. 
aud who substantially represented the in- 
terest of plaintiff No: 2. So far.as plaintiff 
No.3 is concerned, the position is this: his 
father was-one of the caveators but he died. 
during the pendency ofthe Probate pro- 
ceedings. Plaintiff No. 3thereupon applied 
for'substitution. His application was, how- 
ever, rejected on the ground that he had no 
locus standi. Itison this ground that it 
is' contended that the decision of the Pro- 
bate’ Court if it does not operate as a 
decision in rem, cannot be said to. be bind- 
ing on plaintiff No. 3. 


In my opinion, however, plaintiff. No. 3 
is boundinthe same way as the other 
plaintiffs are bound. 
: # * * 

Mr. P.K. Sen draws our attention to the 
deposition of Sarjug’ Prosad, Exhibit A, 
and says that Sarjug Prosad has proved 
the Willof Krishna Kishore.. Mr. Manuk 
asked us to consider: whether this document 
was properly admitted in evidence, Sarjug 
Prosad is now dead and his deposition was 
put’ in obviously under s. 33 of the. 
Evidence Act. That section provides as. 
followa:. no T 
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“Evidence “given by a witness in a 
judicial proceeding, or before any person 
authorized by law to take it, is relevant for 
the purpose of proving, in a subsequent 
judicial proceeding, or ina later stage of 
the same judicial proceeding, ‘the truth of 
the facts which it states, when the witness 
is dead or cannot be found, or is incapable 
of giving evidence, or is kept out. of the 
way by the adverse party, or if. his presence 
cannot be obtained without an amount of 
delay or.expense which, under the circum- 
stances of. the case,. the Court considers 
unreasonable: 

“Provided— : 

that the proceeding was between the 
same parties or their representatives-in- 
interest; ae 

“that the adverse party in the first’ pro- 
ceeding had the right and opportunity to 
cross examine;. . 

“that the questions in issue were substan~ 
tially the same in the first as in-the second 
proceeding.” 


- The questionsin issue may be said to be 
substantially the same inthe two proceed- ` 
ings; for, although no separate issue was 
framed onthe question of adoption in 
the Probate proceedings, evidence was 
given on it as bearing on the issue as to 
the:due execution of the Will’. There is 
also no'doubt that the adverse party in the 
Probate proceedings had the right and 
opportunity to cross-examine Sarjug Prosad. 
In fact that right was specifically. given to, 
them by the learned District Judge, and 
they cross:examined Sarjug Prosad, very 
fully on. the question of adoption. The 
only question is whether the Probate pro- 
ceeding was between the same parties or 
their.representatives-in-interest. ae 


As I have already said plaintiff No: 3-was: 
not a party to-the Probate proceedings; butt 
itis contended that the other. plaintiffs who? 
were all represented in the Probate~ pro- 
ceedings were his representatives-in-inter= 
est. The vague expression ‘“representa-- 
tives-in-interest” has-not been:defined -in 
the Act;-but whatever scope may*bergiven™ 
to those words, they must at least include 
privies in estate. [H] Partnersand joint con- 
tractors are-each other's agents for the pur- 
pose of making admissions, against: each- 
other in-relation to-partnership transac- 
tions or- joint-contracts and must be regard- 


ed as3privies in estate-[H] Therule isstated | 


in these-terms in Taylor on Evidence (11th 
Edition, page 345): 
~ “The admissibility of evidence-seems to 
‘turn, rather on the right to cross-examine 
than upon the precise identity either of 
the ‘pasties or of the points in issue, in the 
two proceedings, provided they are -sub- 
_Stantially the.same.” 


I have already considered the matter; 
and, in my opinion, having regard to the 
two ekrarnamas, dated the 30th July, 1906, 

cand the 9th May,.1908, respectively, plaint- 
iff No. .1 and the predecessors-in-title of 
plaintiffs Nos. 4--8 must be regarded as 
having substantially represented the inter- 
_ ests -of plaintiffs Nos. 2 and 3, and, there- 
fore, as the representatives-in-interest of 
plaintiffs Nos. 2 and 3. In this view I 
think the deposition of Sarjug Prosad was 
properly admitted in evidence. by the learn- 
ed Subordinate Judge. .Now Sarjug Prosad 
undoubtedly proves dus execution of the 
“Will by .Krishna Kishore. 


In my opinion the statement of Krishna 
Kishore is properly before us and we must 
now consider the effect which must be 
given to it. Mr. Manuk contends that al- 
though the statement may be admissible 
under 8. 32 of the Evidence Act, the ques- 
tion of value is for the-Court and that 
having regard to the surrounding circum- 
stances we should not attach any value to 
the statement. Mr. Manuk has cited various 
authorities before us for the purpose of 
showing that statements of deceased per- 
sons have not always received very great 
weight inthe hands of the Courts. It is 
useless to consider authorities on a pure 
question of fact. I agree that the state- 
ment should not receive much weight if 
it.could be shown that it .was made in the 
interest of the testator and, in view ofa 
litigation; but this is not the case here. 
Mr. Manuk asks us to consider whether 
Krishna Kishore, by merely making a de- 
ċlaration could affect the question of suc- 
cession to the various estates compris- 
ed in Sursand. The answer is that the 
declaration did not pretend to affect suc- 
cession; but, on the other hand, it was in the 
power of Krishna Kishore by making an 
adoption to affect the course of succesgion 
to all those estates. He was the presump- 
tive réversioner to those estates and if he 
had no son he could make an adoption 
and thus defeat «whatever interest the 


plaintifs might have to these estates. WA 
„statement of this nature differs fundamen- 
.tally from any statement that a deceased 
-person might make in his own interestin 
‘view of a-contemplated litigation. In 
England a person could not make any 
‘person his son even if he wanted ts -do 
=80.; but in:India itis possible to supply 
.& son where there is no natural son in 
existence. Mr. Manuk’s argument is that 
- Krishna Kishore may have been interested 
in the boy whom ‘he may have wanted to 
adopt; but he died suddenly, and he 
may have yielded to the importunitiea of 
Genda Kuer and thus described Chand- 
reswar ‘Prosad as the adopted son. Now 
‘there is no basis for the argument and it 
is purely conjectural and does not take 
the place of proof. On the other hand, it 
-is natural—and it is by no means uncom- 
mon in ordinary experience—that a Hindu 
adopting a son will form the intention in 
his .mind to putthe fact of adoption on 
record in a ‘formal document at some con- 
‘Venient time. There is evidence to show 
that this was the mind of Babu Krishna 
Kishore. Mr. Manuk further contended 
that the statement was fraudulently made 
with the intention of making all the differ- 
ent estates available to Chandreswar. 
The answer is that it wasin the power of 
the testator to make those estates available 
to Chandreswar by merely going through 
the form of adoption. The best answer 
which I can make to Mr. Manuk’s argu- 
ment is by citing the decision of the Judi- 
cial Committee in Kidar Nath v. Mathu 
Mal (5). That was a suit by Mathu Mal 
to set aside thealienation by the widow 
who was in possession of the estate in 
favour of the defendant, The question 
-was whether the plaintiff was the rever- 
„sioner and, therefore entitled to challenge 
the alienation made by a Hindu widow. 
He claimed to bethe son of a daughter of 
.the husband of the widow by a former wife; 
-but this was denied by the defendant. 
He produced a Will made by the widow 
five years before the suit in which she 
stated: “I have no issue or any near rela- 
tive. Mathu Mal is related to me as daugh- 
ter's son, and Lala Khairati Lal as my 


(5) 18 Ind. Cas. 946; 40 C. L.J. 555; (1913) M. W 
N. 403; 13M. L. T. 434; 127 P. L, R. 1913; 17 0. W. 
N. 797; 15 Bom. L. R 467; 77 P. R. 1913; 25 M, L, 
a 176 (P. C.). 4 
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husband's younger brothér. . These are my 
. -relatives on my -husband's side”. .The 
_ oval -evidence as to the plaintiff's title was 
_ found to. be meagre and conflicting. and, 
therefore, his only claim rested on the 
statement of the widow in the Will. It was 
held by the Judicial Committee that the 
statement inthe Will was, under the circum 
stances, conclusive of the plaintiff’s rela- 
tionship. Lord Shaw in delivering the 
judgment of the Board said as follows: 
“In this situation, their Lordships are of 
opinion that, in the most solemn form, 
this lady had declared facts which must 
. have been within the scope of her own 
- knowledge; and,if her version of the facts 
_be sound, there can, in their Lordships’ 
“view, be no doubt that the judgment ap- 
-pealed from ‘is correct. Their Lordships 
„put to: the learned Counsel, who argued 
the case with conspicuous moderation, the 
point whether, if-this lady, being alive, had 
testified ina Court of law in the same sense 
ag this Will,declared, there could have 
been any answer ;-andit was admitted that 
such testimony, unshaken in cross-examina- 
tion, would have been conclusive on this 
matter of fact. Their Lordships are ao- 
cordingly of opinion that the Chief Court 
was justified in attaching great weight to 
the contents of this Will, and that the con- 
clusion, upon this matter of fact, reached 
by. them, isa conclusion which now.can- 
not be successfully assailed.” “Turning to 
the argument advanced before them, Lord 
Shaw said as follows: ‘ Their Lordships 
desire to add that they do not think it is 
open to this Board to entertain, in lieu. of 
‘evidence, a suggestion to the effect that 
this Will—made five years before her death 
—was part'of a scheme which was io 
emerge in favour of one party to the pre- 
sent suit, after that suit was brought. 
These were . conjectural efforts made in 
argument, but they do not amount to 
anything which would weigh with the 
judgment of the Board on the point of evi- 
dence”. 


E]It is necessary now to see how the 


learned Subordinate Judge has dealt with - 


this important matter, He concedes that 
“the Will is, no doubt, evidence” ; but he 
cites various cases to show that the state- 
ments in the Will cannot be used as evi- 
dence for the purpose of showing that the 
facts therein mentioned are true. The. first 
base. to which he: refers is the esse of 
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Promotho Nath v. Prodymno Kumar (6). 
The question in that case was whether’ a 
statement in a Will tothe effect that the 
testatrix had kept -in:déposit with her 
eldest. son one pearl ring ‘worth about 
Rs. 25,000 could be used as evidence on 


- behalf of the plaintiff who was executor of 


the Will in a suit for recovery of the orna- 
mentin question or the value thereof. How 


“the decision in that case bears on: the. pre- 


sent caseit is difficult to understand. The 
learned Subordinate Judge, has entirely 
missed the point, which is, that the state- 


. ment of the testator in the case before us is 


a statement which comes within s, 32 of the. 
Evidence Act “since he must have had 
special means of knowledge as to thé rela- 
tionship between him and Chandreswar 
Prosad. The next case referred to by the 
learned Subordinate Judge is the case of 
Nalam Patiobhirama Rao v. Mandavilli 
Narayana Moorthy (7): In that case it 
was. held by the Judicial Committee that 
a statement ina Will which suggests an 
inference as to a fact in issue cannot 
be proved by or’ on behalf of the 
person who made it or his representa- 
tive-in-interest. The statement in that - 
case was clearly a self-serving statement . 
and could not be proved on behalf of the 
person making it; but the statement in 
the present case stands entirely on a 
different footing. The last case referred 
to by the learned Subordinate Judge on 
this point isthe case of Bhagaban Rama- 
nuj Das v. Ram Praparna Ramanuj Das 
(8). In that case a certain statement in an 
alleged Will was relied upon by a pariy 
jn support of his'case that he was entitled 
to succeed to the office of Mohant. Probate 
of the Will was not taken and the Judicial 
Committee found that the Will had no 
testamentary effect and that the statements 
in the’alleged Will were not true, It is 
certainly open to us in the present case 
.to come to the conclusion that the state- 
ment made by the testator is not a true 
one; but for that we must have evidence and 
not conjectures. [E] The fact thata par- ` 
ticular statement wasfound not to be true in 
another case which was heard by the Judi- 
cial Committee certainly does not warrant 


(@ 69 Ind. „Cas. 900; 26 C. W. N. 772. 

(7) 100 Ind. Cas. 835; 26 C. W. N. 273; 15 L. W. 404; 
A. I. R. 1922 P. O. 102 (P. ©.). é 

(8) 22 O. 843; 22 I. A, 94; 6 Sar, P. C.J: 536; 11 
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the conclusion that the statemsnt in this 
case is not a true one. Itis necessary to 

rapaat once more that casea of pare facts 
: are of no assistance to us. The learned 
Subordinate Judge then points out that 
“no acknowledgment by word of mouth 
or by documents as regards adoption will 
do” and that mo question of law in adop- 
tion is involved but it is the question of 
fact and the fact must be proved by reli- 
able and convincing evidence.” I entirely 
accept the view of the learned Subordinate 
Judge on this point but in considering 
‘the evidence I am bound to take into con- 
sideration the statement of the testator in 
the Will. The learned Subordinate Judge 


then proceeds to speculate and he specu-- 


‘lates as follows: — 

“There might have been circumstances 
under which the fact and ingredients of 
adoption might have been introduced into 
the Willin a haphazard manner. It is a 
well-known fact that in the month of Jeth 
zemindars and cultivator-class of people 
remain free and marriage lagans begin. 
‘Sunday is considered to be a convenient 
day for ‘all purposes, The month, day and 
time might have been introduced in the 
Will on, those accounts. The ingredients 
of adoption and the age of the boy might 
have been introduced in consultation with, 
any lawyer well versed in the Hindu Law 
of adoption.” 


It is suffigient to say. that speculation 
of this nature will not do. He then sug- 
gests that the statement of Krishna Kishore 
regarding the adoption may be considered 
to be likaa declaration of a dying person 
and so no implicit reliance can be placed 
upon it. Lastly he says:— 

“At the time when he was suffering 
from diarrhoea or cholera of which he 
died, he might have for the sake of ease 
or to get rid of the importunity of those 
around him, yielded to the suggestions 
made by them;”. and he concludes as fol- 
lows :— 

“His statement of adoption under these 
circumstances therefore cannot be held to 
bs a conclusive proof of adoption. Even 
the admission of Krishna Kishore regard- 
-iag adoption if he were alive would not 
have been a conclusiva proof of adoption 
‘unless the ingredients of adoption were 
proved in case of any litigation between 
him and somebody else as regards adop- 


tion,” . a3 
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[E] As I have said, the learned Sabordi-. 
nate Judge has entirely missed the point. 
He has concentrated his attention on points 
which are entirely irrelevant and in re-- 
fusing to attach weight to the statement he 
has advanced no argument at all; he has 
merely indulged in speculation. I hold 
that the statement of Krishna Kishore in 
his Willis admissible in evidence and ig 


.of considerable weight in this case though, 


ası said before, it is not conclusive, [E] 

I now come to the decisions in two cases 
on which reliance is placed as establishing 
the adoption. The first decision relied 
upon is that of the Judicial Committee 
in the Probate case. It was faintly sug- 
gested that that decision operates as res 
judicata in the present case, The sugges- 
tion is an impossible one. Tha-question 
of adoption was not in issue in the Pro- 
bate action; although it could properly be 
considered as bearing on the question as 
to the due execution of the Will. I donot 
think that the decision in, that case ís 
admissible in evidence in the present case, 
Mr. Sen contended that it is admissible 
under s. 13 of the Evidence Act. He says 
that a claim was put forward on his behalf 
and that the claim was recognised by the 
Judicial Committee. The weakness of the 
argument is that the claim was not put 
forward. Genda Kuer declined to give 
more than a.minimum of evidence on the 
question of adoption; and the learned Dis- 
trict Judge said that there was no onus 
upon her to prove the adoption. I think, 
therefore, that the decision in the Probate 
action is not admissible in this case. 
Mr. S2n next relied on the decision of the 
District Judge of Muzaffarpurina proceed- 
ing under the Curators Act. Jagatrup 
Kuer died on the 14th of June, 1917; and 
on her death the question arose as to who 
was ‘entitled to succeed to the estate of 
Janki Prosad which was held by Jagatrup 
Kuer. The claimants were (1) Chandres- 
war Prosad who claimed as the adopted 
son of Krishna Kishore and, therefore, as 
the nearest gotia, (2) Ashrafi Singh (de- 
fendant No. 1) who denied, the adoption 
and claimed asa gotia, and (3) the present 
plaintifs Nos. 1 and 2 who denied the 
adoption, disputed the title of Ashrafi 
Singh and claimed as bandhus. Proceed- 
ings were taken under the Ourator’s Act, 
Act XIX of 1841, to determine summarily 
the question of the right to possession 
of the estate; The learned District Judge 
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decided in favour of Chandregwar and put 
him in possession. Taat judgment is 
Ex. Z-2. But the decision of the District 
Judge proceeded -on the basis of the 
decision in the Probate-action -and stands 
on the same footing as that decision. The 
learned District Judge did -not pretend 
to decide either the question of title or 
that of possession. “He thought that as 
Chandreswar had succeeded‘in having his 


title established in the Judicial Committee,’ 


he was entitled to be-put’in possession. 
Ib is, obvious that Ex. Z-2 has not been 
properly admitted in evidence. ' 

-Mr. Sen relies upon the treatment of 
Chandreswar Prosad -by his family. He 
claims that he was allowed to perform the 


sradh of Jagatrup Kuer-and that of Genda 


Kuer, and that his janao ceremony and 
both his marriages took place in Sursand. 
This was denied by the plaintiffs; but the 
learned Subordinate Judge found in favour 
of -Chandreswar-on -this point. There is 
no doubt whatever that the decision of 
the learned Subordinate Judge on this 
point. is right; but no importance should 
be attached to the evidence. -If, therefore, 
there was in fact a conspiracy between 
Genda Kuer .and Sarjug Prosad to put 
forward Chandreswar as the adopted son 
of :Krishna Kishore care would be taken 
to see that he answered to the descrip- 
tion in the necessary ceremonies in the 
family. 

I now -come to the question of the 
treatment of the boy by Krishna Kishore 
prior to adoption and of the declarations 
made by him from “time to time that-he 
intended to adopt the boy. The most im- 
portant evidence on this point is that of 
Jogendra Chandra Mukharji, a leading 
Vakil of the Muzaffarpur Court and com- 
manding universal respect in Muzaffarpur. 
He says that he was professionally con- 
nected with Krishna Kishore since the 
death of Punit -Kuer. On -the question 
which is under discussion, he said as fol- 
lows: 

[After referring to his evidence His Lord- 
ship continued :—] 

I have scrutinised the cross examination 
of Jogendra Babu with care and I can find 
in it no foundation forthe charge of crimi- 
nal conspiracy brought against him by 
the Subordinate Judge. It is fair to Mr. 
Manuk to.say that he entirely dissociated 
himself from the charges levelled against 
Jogendra Bahu by the Subordinate Judge. 
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Indeed it is impossible to listen ‘to charges 
of this kind unsupported, as they are, by 
a shadow of proof or ‘even of allegation. 

But’ Mr. Manuk has very properly drawn 
our -attention to the fact that Jogendra 
Babu was actually appearing in the case on 
behalf of Chandreswar; and, he contends, 
that, being a witness in the case, it was 
his clear duty to retire from the conduct 
of the suit. I-certainly think that [F] it is 
desirable that a Vakil should not appear in 
a case if hé knows or has reason to believe 
that he will be an important-witness in the 
case; and that ‘he ought toretireif he 
accepts the. brief not knowing or having 
reason to believe that he will be such a 
witness but discovering afterwards that he 
isa witness on a material question of fact. 
[F] We have, however, no rules of profes- 
sional conduet regulating the Vakilsin this 
matter, and it is impossible for us to lay 
down any rule which would be binding on 
them. Allthat we can say is, following 
Woodroffe, J., in Weston v. Peary Mohan 
Das (9) “that as a general practice, it is 
undesirable, when the matter to which 
Counsel deposes isother than formal, that 
they should testify either for or against the 
party whose case they are conducting”. 

I have anxiously considered the evidence 
of Jogendra Babu in the light of the 
criticism of the learned Subordinate Judge, ` 
and, in my opinion, no ground has been 
shown for disbelieving him. His evidence 
establishes that ‘Krishna Kishore came 
twice to Mauzaffarpur during the pendency 
of the Probate case instituted by Jagatrup 
Kuer and that Krishna Kishore used to see. 
Jogendra Babu almost every evening fre- 
quently accom panied by Ohandreswar Progad 
whom he used to call Paramhans and 
that Krishna Kishore stated to Jogendra 
Babu that he proposed to adopt the boy 
and asked his advice in regard to the adop- 
tion. There is other oral evidence which 
aed corroborates that of Jogendra 

abu. 


The account books must now be con- 
sidered, as they constitute important evi- 
dence on behalf of Chandreswar Prosad. 

x # ve * 


Mr. Manuk contends that the ordinary 
course of business was not followed so far 
asx. U is concerned. Exhibit.U is the 
account of expenses incurred by Krishna 


xO} 23 Ind, Cas, 25; 40 O, 898 at p. 938; 18 O. W. 


Lave ar Wa aul i 


Kishore from the 4th of January, 1904, ‘to 
“the Slst January, 1904. “These expenses 
were incurred in Muzaffarpur and in Baij- 
nath and the chithas of these expenses were 
made over to Kishori Lal by Sarjug Prosad 
onthe. 31st of January, 1904, and that they 
were entered ‘in the Hindu cash book under 
date the 31st of January. -Kishore Lal, of 
course, has-no personal knowledge as‘ to 
these-expenses; and as Satjug Prosad is 
now dead and as there is nobody to take 
responsibility for these accounts, Mr. Manuk 
contends -that they have not been regularly 
entered'in the cash bock in .the course of 
business. But we know what ‘the course 
of business in Krishna Kishore’s office was. 
The cash book was képt-in the office and 
receipts or disbursements of money at any 
other place were entered when the receipt 
or disbursement was brought to the know- 
ledge.of the office under-the date of entry. 
‘This course of. business was strictly adhered 
to in this case. ‘It is hardlynecessary to say 
‘that;[G] a book of account may be said to 
be regularly kept, although the book is not 
entered up from day to day or from hour-to 
‘hour as the transactions take place : [G] 
[See Deputy Commissioner of Bara Banki v. 
fam Parshad (10)]. In regard to the criti- 
„cism that there is no one who takes respon- 
sibility for the entries in Ex. U, it is 
sufficient to say that'that is not the test in 


consideting whether the entry is admissible ` 


in evidence or not. The considerations 
which have induced the Courts to recognise 
this species ofevidence appear to be that, 
‘in the absence of all suspicion of sinister 
motives, a fair presumption arises that 
entries made in the ordinary routine of 
business and in the discharge of a duty 
-are correct, since, the process of invention 
implying trouble, it is easier to state-what 
4s true.than what is false and that such 


entries usually form a link in a chain of | 


-circumstances which mutually corroborate 
-each other. In other worde, there is a pre- 
sumption of truth which arises from’ the 
. character.and nature of this evidence and 


its constant liability, if false, to be detected. ` 
` to think that the evidence of most of them 


-It is not quite correct to say that no one 
takes responsibility for these entries. 
. Kishori Lal takes full responsibility for his 
-statement that he entered these entries in 
the Hindi cash book on the 31st January, 

_ 1904. Krishna Kishore was then alive and 
(10) 27 O, 118 at-p. 124; 26 ‘I. A; 254,4 O. WON 
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` account books. 
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“it is unthinkable 


that -a false case as to 
adoption could bs manufactured in the 
lifetime of Krishna Kishore. The evidence 
of Kishori Lal may ‘be false; -but Mr. 
Manuk’s argument, so faras this point is 
concerned, is not on the question whether 
‘Kishori Lal is entitled to credit or not. If 
Kishori Lal’s evidence be false, we have 
‘complete power to deal withit. But the 
‘question is whether, accepting the evi- 
dence of Kishori Lal to be true, there is 
any foundation for theargument that Ex. 
:U should be rejected because there is no one 
who takes responsibility for it. 
ae’ * * * * * * 

I have considered the question of the 
books of account with the utmost care and I 
hope I have dealt with all the arguments of 
the learned Subordinate Judge and of Mr. 
Manuk before us. In my opinion they are not 
only admissible in evidence but are above 
suspicion. Nothing has been established 
in the case to show that these books of 
accounts were fabricated for the purpose of 
this case. I hold that these books of 
accounts are reliable documents and should 
be considered by us. 

I now return to the question of Krishna 
Krishore’s treatment of the boy before 
adoption. I have dealt with the evidence 
of Jogendra Babu, and I now propose to 
show that Chandreswar's case on this point 
receives substantial corroboration from the 
It should be kept in mind 
that there is much oral evidence marching 
step by step with the details of these ac- 
counts. 

[His Lordship referred to these details in 
the account books and tke oral evidence and 
proceeded:—] 

I now turn to the evidence adduced on 
behalf of the plaintiffs. To start with it 
is worthy of note that, with the exception 
of Golab Kuer, they have not produced a 
single witness whose name appears in the 
cash book to contradict the case of the 
appellant. The evidence of their witnesses 
is of anegative character and is of no 
value to us. But there is grave reason 


is untrue. Manv of the witnesses, for in- 
stance, P. Ws. Nos. 12, 14, 15, 16, 17, 18, 24, 
29, 46, 49,55 and 59 say that the adoption 
did not take place; but they also say that 
the subsequent ceremonies of which I have 
spoken were not performed by Ohand- 
reswar and that Chandreswar’s janao cere- 
money aad his marriages didmot-take place 
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in Sursand. These are obviously partisan- 


witnesses on whose testimony no reliance 
can be placed. Many -of the witnesses ad- 
mit that they do not residein Sursand but 
they say that the adoption did not take 
place because they would have heard of 
the adoption if it took place. They are 
P. Ws. Nos. 10, 13, 19, 20, 26, 34, 41, 45 and 
53. Their evidence does not establish any- 
thing. The evidence of P. Ws. Nos. 1, 2, 3, 4, 
5, 6, 7,8, 11, 22, 25, 27, 30, 32, 33, 35, 37, 
38, 40, 44and 47 is irrelevant on the ques- 
tion which I. am now considering. An 
unduly high proportion of the plaintiffs’ 
witnesses are connected in one way or an- 
other with Musammat Gulab Kuer who, as 
her own evidence shows, not only has 
strong personal feelingsin the matter, but 
also a large pecuniary interest. I propose 
to deal a little morein detail with some 
of the witnesses on whom reliance has been 
placed, 

[His Lordship dealt with some of the 

. witnesses and continued:—] 

There remains the deposition of Rani 
Rajbansi Kuer taken in the Probate action 
on behalf of Madhabishwarindra who was 
a party to those proceedings. Rajbansi 


Kuer was actually alive when this case was, 


being heard before the learned Subordinate 
Judge. She was actually cited as a witness 
on behalf of the plaintiffs. They took out 
a commission for her examination in Ajo- 
dhya; but the commission was not executed 
and the learned Subordinate Judge allowed 
the plaintiffs to put in her deposition ap- 
parently under s. 32 of the Evidence Act. 
It is obvious that her deposition is not 
admissible in evidence to establish the truth 
of any of the statements made by her. 
She was actually living and it was not 
shown that her attendance could not be 
procured without an amount of delay or 
expense which appeared tothe Court un- 
reasonable. But Mr. Manuk contends that 
although her evidence may not be admis- 
sible to prove the truth of her statement it 
is admissible to show that the appellant 
made a different case in regard to Rajbansi 
Kuer at that time. The case of the appel- 
lant now is that Rajbansi Kuer was present 
at the adoption and actually gavea chumaon 
and received a bidagi. It is‘said that the 
case put to Rajbansi at that time was 
that she was not in Sursand at the time of 
the adoption and, therefore, wasnot expected 
to know whether the adoption did or did 
not sako plaga, I think the deposition (Hx, 
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20) is admissible to, prove that a different, 
case was made on behalf of the appellant at 
that time. 

Now in dealing with this question it 
must be remembered that Genda Kuer had 
stated definitely to the learned District 
Judge of Muzafiarpur that she did not pro- 
pose to giveany evidence on adoption. In 
her view the adoption was not a material 
issue in the Probate action. Rani Rajbansi 
said in her evidence that she objected to 
the Willset up by Genda Kueras a forgery, - 
and the adoption as false. Theonly ques- 
tion put to her in cross-examination on this 
point’ was: “Had you any talk with any- 
body about the adoption of Chandreswar 
Prosad alleged by .Genda Kuer"? Her 
answer was: “With whom shall I have . 
any talk? Ireceived a letterfrom Muzaffar- 
pur saying that itis false. I received the 
letter from Mathura Prasad, Mukhtar. The 
letter might be with Babu Raghubar Singh. 
Mathura Prosad is my Mukhtar. Ido not 
know what pay he gets. It might be in 
the bahi khatas. Whatever I came to know 
about the wasiatnama and the adoption was 
from Mathura Prosad's letter.” Mr. Manuk's 
suggestion is that the appellant's present 
case that she was actually present at ‘the 
adoption and gave a chumaon and received 
a bidagi wasnotput toher. This may be 
accepted as correct; but, in my opinion, 
nothing turnson it. Itis quite true that 
Sarjug Prosad was instructing the cross- 
examining Vakil; but Rajbansi was ex- 
amined in Ajodhyaand Genda Kuer and 
Sarjug Prosad were more interested in 
having the Will established than in raising” 
any question as fo adoption. Mr. Manuk’s 
argument amounts to this, that Sarjug 
Prosad should have been ready with his 
case in regard to adoption and should have 
made useof the books of account from 
that point of view during the hearing of 
the Probate action. Iam unable to assent 
to this argument. Genda Kuer intimated 
to .the Court definitely and finally that she 
did not desire to produce any evidence on 
adoption and the Court intimated to her 
that there was no onus upon her to establish 
the adoption in the Probate action. I am, 
therefore, of opinion that nothing turns 
upon the cross-examining Vakil not putting 
tg Rajbansi Kuer that she was actually 
present at the adoption. The cross-examin- 


ing Vakil knew nothing of it, and itis too 
‘much to expect that Sarjug Prosad should 


have been preparéd them with the relevan 
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entries in the cash book and instructed the 
Vakil to put those entries to her. Her evi- 
dence thatthe adoption did not take place 
is, of course, inadmissible. ak 
.It remains for me to deal with the gen- 
eral argument which was advanced by Mr. 
Manuk. He complains that although the 
adoption is alleged to have taken place on 
. the 11th of June, 1905, the appellant de- 
clined, in the words of Mr. Manuk, “to 
put his title which was always under a 
cloud to the ordeal of a battle in the law 
Courts.” In my opinion there is no sub- 
stance. in the argument. So far as the 
estate of Krishna Kishore is concern- 
_ed, the Probate granted by the District 
Judge of Muzaffarpur gave his adoptive 
mother the executrix, and himself in due 
` course, a complete title to that estate. 
Jagatrup Kuer died in 1917 and the ques- 
tion arose as to the succession to the estate 
of Janki Prosad. He put forward his title 
at once and the learned District Judge 
gave him possession under Act XIX of 1841. 
Mr. Manuk says: “That may be so, but the 


decision of the District Judge did not es- ` 


tablish his title to the estate’, I entirely 
agree; but having got possession, it was 


not, for him to put his title to the ordeal . 


of a battle in the law Court. The present 
plaintiffs Nos, 1 and 2 instituted title suit 
as against Chandreswar on the 13th Sep- 
tember, 1917. That suit failed because it 
was held that plaintiffs Nos. 1 and 2 had 
no title to the estate of Janki Prosad. 16 
is worthy of note that no suit has as yet 
| been instituted by any of the bandhus in 
regard to the estate of Janki Prosad. 
Mulukrani Kuer died. on the Yth of March, 
1908, and the question arcse as to the suc- 
cession to the estate which is now in 
litigation. The appellant again put for- 
ward his title at once and proceedings 
under s. 145; Criminal Procedure Code, 
were started by the Sub-Divisional Officer 
of Sitamarhi. The learned Sub-Divisional 
Officer passed two orders, one on the 20th 
May, 1908, and the other on the 30th May, 
1:08. It is quite true that the appellant 
might then have instituted a suit for the 
declaration of his title to the estate now in 
litigation. But before he could do so the 
present defendants Nos, 1—5 and Golab 
Kuer instituted a suit against him for the 
declaration of their title to the estate in 
‘question. This suit remained pending in 
‘the Court of the Subordinate Judge up.to 
the áth of January, 4919, 00 which date. & 
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petition was filed on behalf of the present 
defendants Nos. 1—5 by‘which they admitt- 
ed the title of the present appellant. The 
present suit was instituted on the 8th of 
March, 1920. It is, therefore, idle to say 
that the appellant declined to put his title 
to the ordeal of a battle in the law Courts. 
As a matter of fact ever since the death of 
Krishna Kishore there have been nothing 
but litigations in the family. 


The only question that remains for con- 
sideration is whether the adoption took 
place on an inauspicious day. It is not 
suggested that the adoption would be in- 
valid if it took place on.such a day; but 
it is suggested that Krishna Kishore would 
never have consented to take the boy in 
adoption on an inauspicious day. Mr. 
Manuk accordingly contends that if he 
satisfies the Court that the 24th of Jeth, 
1312, was an inauspicious day, he would 
be entitled to ask the Court to come to 
the conclusion that the adoption in fact did 
not take place. ° 


[After referring to the evidence. on the 
point his Lordship continued as follows :—] 

I hold that the actual time when the 
adoption took place was auspicious and that 
the appellant's account of the adoption is 
altogether free from suspicion. 


These are all the matters which have 


. been argued before us in connection with 


the question of adoption. I recognise that, 
on a question of fact, the opinion of the 
learned Subordinate Judge is entitled to 
great weight. Butitis my. clear duty in 
this case to say that the judgment of the 
trial Court cannot be supported. In re- 
gard to two matters at least, it can be de- 
finitely said thatthe learned Subordinate 
Judge: was wrong. He was wrong in not 
attaching any weight to the declaration of 
Krishna Kishore in his Will. He was 
wrong in rejecting the books of account 
as forged documents. I have taken some 
pains to chow that the learned Subordi- 
nate Judge’s decision on these points is 
entirely erroneous. Once due weight is 
attached to the declaration of Krishna, 
Kishore, and the account books are taken 
into consideration, the oral evidence has 
to be considered from a different stand- 
point altogether. In my opinion the ap- 
pellant has established that he was adopt- 
ed by Krishna Kishore in dattak form on 
athe afterneoa of the llth June, 1905, and 
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that he-is prima facie entitled to succeed 
. -in this action. p 

Two grounds are however urged as in- 
-validating: the dattak adoption; first, :that 
Chandreswar was over five years of age at 
the.time of the adoption.and, therefore, in- 
capable of being taken as a datiak-son by 
Krishna Kishore; and, secondly, _ that 
..dattak adoption is inadmissible in Mithila 
“which has its own particular form of adop- 
tion known as Kritrima. It was also 
` urged before us (but not :in the Court 
-pelow) that a dattak adoption does not give 
the right of collateral su¢cession in Mithila 
to the son adopted. 

I will first deal with the argument that 
Chandreswar was over five years at the 
date of- the adoption, and that the age of 
the boy rendered the ceremonies invalid 
according to the Hindu Law. There are 
-two questions involved in the argument, 
first, a question of fact, and, secondly, a 
.question of law. But the point was not 

raised in the plaint, nor was any issue 
framed on this point. The onus of 
establishing the adoption was clearly on 
the defendant-appellant, but the onus of 
establishing any ground for invalidating the 


-adoption was on the plaintifis-respondents. : 


‘In my opinion, the plaintiffs should have 
raised the point in the plaint so as to put 
the defendant on notice of the argument 
‘intended to be urged against him at the 
trial. One consequence of this lack of 
proper pleading is that we are asked to 
decide this point practically without any 
evidence. For my ‘part, I cannot come to 
any conclusion as to the age of Chandres- 
-war at the date of adoption; for, apart from 
certain general statements which are of 
no value ‘to us, we have absolutely no evi- 
dence on this point. There is one passage 
-in the deposition of Sarjug Prosad which 
„was relied upon by the respondents. He 
said, “Paramhans was born in Chait 1307.” 
Tf this ba so, then Ohandreswar was 
older than five years at the date of the 
adoption; but when the deposition was read 
over to the witness, he said, “I have said 
‘the year 1307 by mistake. Paramhansji 
was born'in Chait'1308.” 


The respondents contend that his first 
statement is true, and that his subsequent 
“correction .is false. I have a suspicion that 
‘this is so; .but suspicion is not proof, and 
all that we can say is that his evidence 
ea this poing should be wholly disregarded, 


“OHANDRRSWAR:PROSAD.NARAIN v.. BISHESHWaR. PRATAP-NARAIN, [10140.1927] 


I am of opinion..that.if:the onus: be: upon 
the plaintiffs.to .establish :that Chandres- 
war was .oyer five years, at. the date-of:adop- 
tion, they have-failed .to discharge the 
onus; “but :that, .if the onus be upon 
Chandreswar toestablish that he was under 
five years, he has similarly failed. to dis- 
charge the onus, . < : . 
I will-assume, however, that Chandres- 
war was over five years at the date of . the 


adoption. It is conceded that so.far as 


we. are concerned, the.point is concluded 
by the decision of this Courtin Makund 


Deb v, Jagannath Jenamoni (11)... . 


The learned Chief Justice of this Court 
pointed outin.that case that all the. High 


. Courts and many of the modern text-writers 
-are agreed in holding that the Hindu Law . 


imposed no restrictions as to age and. what- 
ever be the age of the adopted-son, [J]it is 
now: settled that his adoption is valid if 
made before upanayana, if .he -belongs .to 
any ofthe regenerate classes, and, before 


marriage, if he belongs to the Sudra caste. 


The classical decision on this .point is that 
of Mahmood, J., in Ganga Sahai v.:Lekhraj 
Singh (12), That learned and distinguish- 
ed Judge reviewed all the authorities and 
came to the conclusion that the passage 


of the Kalika Purana, upon which the 


limitation of five years for adoption is 
entirely founded, is not proved to be 
authentic; that even if it be taken to be 
authentic the interpretation adopted by 
Nanda Pandita in his dattak Mimansa is 
not shown to be universally applicable and 
that this interpretation should be restricted 
only, to Brahmans intended for priesthood. 
I may say that ever since that decision in 
1886 the law has been settled in every 
Court in India that an adoption will not 
be set aside on the ground that the boy 
adopted was older than five years at the 
date of the adoption. Thisis how the law 
has stood for the last forty years, and 
title has been bought, in many cases, on the 
faith of that law. I do not propose to 
discuss the point at length; for I entirely 
agree with the decisions of Mahmood, J., 


-and of the learned Chief Justice ‘in this 


Court. I hold that the adoption of Chan- 
dreswar is not liable to be set aside on the 


-ground that he was older than five years at 


the date of the adoption [J] Imust not, how- 


(11) 72 Ind. Cas. 230; 2 Pat. .469; (1923) Pat. 97; 1 
Pat. L. R. 201; 4 P. L..T. 427;.4..1. R. 1923 Pat. 
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ever, be understood to hold that he was in 
fact older than five years at the dateof the 
adoption. ° 
.The only other question is whether the 
parties are governed by the Mitakshara 
. Law-or by the Mithila Law, and if by the 
former, whether dattak form of adoption is 
admissible in this case, and ifso, whether 
the dattak son is-capable of inheriting to 
collaterals. This question was not raised 
in the plaint nor in the issues framed by 
the learned Subordinate Judge.. The learn- 
ed Subordinate Judge has, however, dis- 
cussed the matter and, without recording 
an opinion on the question, whether the 
parties are governed by the Mitakshara 
Law or by the Mithila Law, he has held 
that if Chandreswar. were in fact adopted 
_by, Krishna Kishore he would be entitled 
to succeed to the collaterals. The decision 
of the learned Subordinate Judge on this 
point.is challenged by the plaintiffs. 

[K] First, as to the question of fact, whe- 
thec-the parties are governed by the Mithila 
Law. 
be presumed to be governed by the law 
which prevails in Mithila until the contrary 
is.shown. [K] The defendant-appellant relies 
upon various-pleadings and judgments in 


various suits to show that it was always. 


assumed that.this family was governed 
by- Mitakshara Law;.but in my. opinion, 
those documents are hardly of any assist- 
ance to us since,in regard to the points 
involved in those-suits,. the Mithila Law 
and the Mitakskara Law are identical. 
There is some amount of reliable evidenee 
that the. Sursand family is a family of 
Paschima. Babhans, This is admitted by 
at least two witnesses examined.on behalf 
of: the plaintiffs. 


We may take it then that the parties are 


Paschima Babhans. But what does this- 


term. indicate? It is contended on. behalf 
of. the appellant that-the term indicates 


that .the family migrated to Mithila from: 


the: west. and. that- accordingly. the law 
which. governed them in their original 


home must be deemed to govern them in- 


their new. home until the contrary is es- 
tablished. The explanation, however, is of 
the learned Counsel appearing before us 
‘and not- of. any: witness. examined in the 
ase. This being the. position, I am un; 
able. to say.on the evidence that the. Sur- 


sand‘ family. migrated: te Mithila from a. 
Mitakshara country, The lack of.evidence. 


They reside in Mithila and must. 


There is also a statement . 
to-this effect in the Will of Krishna Kishore. . 
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in the record is, no doubt, due to lack of 
pleadings inthis case. 

I will assume that the parties are gov- 
erned by the Mithila.Law; but as the Judi- 
cial Committee has recently pointed out:— 
[L] “The law of the Mithila School is the Law 
of the Mitakshara exceptin afew matters 
in respect of which the law of the Mithila 
School has departed from the Law of the 
Mitakshara” [LL] [see Sourendra Mohan Sinha 
v. Hari Prosad Sinha (13).] Nowitis not 
open to doubt that a datiak adoption is 
recognised in the Mitakshara. It is also 
not open to doubt that a dattak son when, 
he is governed by the Mitakshara Law 
inherits to collaterals. The critical ques- 
tion for our consideration is, whether, in 
respect of this matter the Mithila School 
has departed from the Law of the Mitak- 
shara, 

Dealing with the first question, namely, 
whether dattak adoption is permissible in 
Mithila it.is sufficient to point out ihat 
dattak adoption is dealt with both in 
Vivada Ratnakar and Vivada Qhintamani.’ 
Rachaspati Missra deals with the question 
in discussing the text-of- Vasistha which 
is to the effect that a woman has no power 
to giveor. take a son but with the assent 
of her husband. After discussing the text, 
he draws the following conclusion:— 

. “She hasa.right to do so” (thatis to 
say, to take or give a son in adoption) “in 
association. with her husband, but not alone 
since in sucha case the rule, which eme 
powers her to take a son with her husbard 
but notto perform the rights of adoption, 
will be infringed.” (Tagore's Edition of 
a Chintamani, page 74 and page 
75). 

The Mithila School apparently takes the 
text of Vasistha to mean that the assent 
of the husband must be given at the: time 
of the adoption and that, therefore, a 
widow cannot receive a son according to the 
dattak form at all (See Mayne’s Hindu Law. 
8th Edition, para. 112, page 139). [M] It 
follows that Mithila Law recognises dattak 
adoption; but that it has departed from the 
Mitakshara in requiring that the assent of 
the husband should be given.at the time 
of the adoption and, therefore, in ruling 
out an.adoption by a widow. [M] 

16 is quite true that the ingenuity of 


as) 91 Ind. Oas. 1033; 5 Pat. 135; A. I. R. 1995 P, 
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the Mithila Brahmins has discovered a 
form of adoption which avoids the diff- 
culties of datiak adoption and enables a 
person, or even a widow, to adopt so that 
there may be somebody to perform the ob- 
sequies and take the inheritance. This 
form of adoption known as kritrima is a 
recent Innovation’ and its genesis is thus 
stated by Mr: Macnaghten: 
` “But according tothe doctrine of Vachas- 
pati, whose authority is recognised in 
Mithila, a woman cannot, even with the 
previously obtained sanction of her husband, 
adopt a son after his death, in the dattak 
form; and to this prohibitory rule may be 
traced the origin of the practice of adopt- 
-ing in the kritrima form, which is there 
prevalent. This form requires no cere- 
mony to complete it, and is instantaneously 
perfected by the offer of the adopting, and 
“the consent of the adopted, party. It is 
natural’ for every man to expect an heir, 
so long as he has life and health; and 
hence it is usual for persons, when attack- 
ed by illnegs, and not before, to give au- 
thority to their wives to adopt. But in 
Mithila, where this authority would be un- 
available, the adoption is performed by 
the husband himself; and recourse is na- 
turally had to that form of adoption which 
is most easy of performance, and, therefore, 


less likely to be frustrated by the impend- 


ing dissolution of the party desirous of 
' adopting.” (See Sarkar’s Hindu Law of 
Adoption, 2nd Edition, page 447). 

There is nothing toshow that a dattak 
adoption is obsolete in Mithila. On the 
contrary, Mr. Sutherland was of opinion 
that an actual adoption made in the dattak 
form by a person of Mithila would not 
be illegal (See the passage quoted at page 
447, Sarkar’s Hindu Law of Adoption). 

Ihave now to deal with the question 
whether ason adopted in the dattak form 
in Mithila would inherit to collaterals. It 
is not open to doubt that the Mitakshara 
gives him the right. The question is whe- 
ther in regard to this matter the law of the 
Mithila School has departed from the Law 
of ‘the Mitakshara. 

Before dealing with this question, it is 
wall to remember, that the Smriti writers 
recognised various sorts of sons, a son by 
adoption being. one of them, There was a 
controversy between them asto the relative 
position of these different sorts of sons; and 
a reference to the table of sonship at page 
82 of Mayne's. Hindu Law (8th Edition) 
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will show that eight out of ‘the fo 
authorities place the adopted son t 
the sixth in number. Now most of 
authorities say that the first six -sc 
herit to the father and to collateral 
last six only to fhe father. From th: 
argued by those who follow the eis 
the- fourteen authorities who pla 
adopted son beyond the sixthin n 
that he only succeeds lineally; by tho 
rely on the remaining six that he ir 
collaterally also. As Mr, Mayne poin 
the two sets of authorities represent 
ent historical periods of the law of 
tion; the former relating to a period 
the adopted son had not obtaine 
full rights which he was recogni 
possessing at a later period. Bach 
Missra flourishad at a comparative] 
period in the development of the law 
will be strange indeed if he refused to 
nise the full rights possessed by a 
son. : 

Dealing with the question of son 
chaspati Missra refers to the text of 
and Narada. Now both Yama and D 
declare that the first six sons in the 
pective lists inherit to the father € 
collaterals and thatthe last six inheri 
to the father. The only comment c 
chaspati Missra is “the meaning 
default of each preceding the next su: 
ing inorder is entitled to the pro 
There is not one word in his comme 
suggest that he accepts the positior 
it is the first six only who are enti 
inherit to collaterals; but if is cont 
that the fact that Bachaspati Miss 
cepted Yara and Narada without any 
ment shows that. he saw no reaso 
differing from them. But he does com 
and his comment shows that in his vi 
distinction could be drawn between 
have been called “ succedaneous” and 
succedaneous’ sons, that is to say, be 
those whosucceedcollaterally and thos 
do not; and that, in his scheme, in d 
of the first six, the seventh is entitled 
property, no distinction being draw 
tween property belonging to his line: 
castor and that belonging to the colla: 
The literal translation of this pass: 
Vivada Chintamani is “becomes fit 
possessed of property,” that is to say, 
kinds of properties mentioned in the 
of Yama and Narada. In other 1 
Bachaspati Missra refers to the clasi 


tion of Yama and Narada only to asec 
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the relative position of the different sorts 
of sons in the scheme of succession. There 
is not, one word in his commentary to sug- 
gest that he was making a distinction be- 
tween direct succession and collateral suc- 
cession, 


“He then refers to the text of Manu and 
Baudhayana both of whom place the adopt- 
ed son amongst those entitled to inherit 
collaterally; and there is no comment of 
Bachaspati Missra on these texts. After 
referring to the text of Devala he deals with: 
the texts of Vishnu and Yalkavalkya. Now 
it ig important to remember that both 
Vishnu and Yalkavalkya departed from the 
scheme adopted by the other sages in so 
far as they make no distinction whatever 
between “‘succedaneous " and non-succeda- 
neous ` sons. According to both the sages, 
“amongst these,” namely, these mentioned 
amongst the different sorts of sons in due 
order “the nextin order is heir and pre- 
sents funeral obligations on failure of the 
precedings “. Now if we turn the comment 
of Bachaspati Missra on the texts of Yama 
and Narada, it will be seen that that is the 
exact -interpretation he is giving. to-those 
texts; his interpretation to these texts being 
that,--on default of each preceding the next’ 
succeeding in order is entitled to the pro- 
perty. ; 

Having. dealt with ‘all these’ different 
texts Bachaspati Missra gives his own order 
and it is obvious thathe is making no dis- 
tinction whatever between succedaneous ` 
and non-succedaneous sons. He places the 
adopted son seventh in his list, as I under- 
stand, him, he contemplates that the son 
adopted would be entitled to succeed to the 
property whether belonging to the lineal 
ancestor or to a collateral in default of the 

first, six mentioned in his list. 4 


"Now if there was no indication in Bachas- 
pati Missra whether he intended or did not 
intend to depart from the rule laid down 
in Mitakshara, we would have to apply the 
Mitakshara rule to this case, for, asi have 
already pointed out, the law of the Mithila 
School is the Law of the Mitakshara except 
in afew matters in respect of which the law - 
of the Mithila School has departed from the 
Law of the Mitakshara, ln my opinion, 
however, there is clear indication, that he 
has not adopted the distinction between 
what have been called “succedaneous 
and “ non-succedaneous” sons. He has 
clearly.intimated his view that on default 


“day on which the 
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of each preceding next succeeding in order 
“ becomes fit to be possessed of property. 
[N] I am of opinion that a dattak son in 
Mithila iscapable of inheriting to collate- 
rals. [N] 

I would allow this appeal, set aside the 
judgment and the decree passed by the 
Court below and dismiss the plaintiffs’ suit 
with costs in both the Courts. 

` Foster, J.—I agree with the judgment 
of my learned brother on every issue. My 
only reason for adding anything is that I 
wish to contribute a supplementary dis- 
cussion of the oral evidence adduced on be- 
half of defendants Nos. 1 to 5. 


{Note—The rest of the judgment is not material for 
the purposes of this report~ Hd.) 


ALN. A. Appeal allowed, 


atten 


RANGOON HIGH COURT. 
Firsr O1vIL Appgat No. 271 o 1926. 
January 4, 1927, _ 
Present:—Sir Guy Rutledge, Kr. 
Chief Justice, and Mr. Justice Brown. 
©.. K. PERUMAL MAISTRY— 
APPELLANT 


a versus 
PAIKIRI KOMOR—)Dsrenpant— 
Bie parti TiRsPON DENT. 

wil Procedure Code (Act V of 1008), 0. XX, r. * 
0. XXXIV, r. 5—Decree for redemption—Six month 
runs from date of judgment though decree is signed 
subsequently. 

The period of six months fixed for redemption under 


`a mortgage-decree runs from the date on which the 


judgment is pronounced even though the dee i 
signed by the Judge on a later date inasmuch ae tha 
decree should, under the provisions of O. XX rt. 7 
of the Civil Procedure Code, bear the date of the 
judgment. 


Appeal from the District Court of - 
sawanan, in Oivil Trial Suit No. 6 ni 

Mr, Bhattacharya, for the Appellant. 

JUDGMENT .—We have balled for the 
records before passing orders, - 

The first point taken on behalf of the 
appellant isthat the decree is dated 18th 
October, 1926, and that the time fixed 
within which redemption should be made 
viz,, 7th November, 1926, is not according 
to law. It is clear, however, that the final 
judgment. was passed on 7th May, 1926 
and by O. XX, r. 7 of the Code of Civil 
Procedure “the are shall bear date the 
juagment was pronounc- 
ed,” therefore, the date of the decree de 7 
7th May, 1926, and not 18th October, 1926, 
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when, in fact, the District Judge signed ib. 


This ground of attack must accordingly 
fail. 

- With regard to the other points urged 
on behalf of the appellant after perusal of 
the: record and Commissioner's report we 
are satisfied for the reasons given by the 
learned trial Judge that the judgment ap- 
pealed from is correct. 

“We accordingly dismiss the appeal under 
O. XLI, r. 11. 

It is open to the appellant to ask the 
lower Court to extend the time for pay- 


ment. 


A. N. A, Appeal dismissed. 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
MiISCOBLLANEOUS J uptcraL Casu No. 31-B 
_ oF 1926. 
November 8, 1926. 
Present:—Mr. Prideaux, A; J. C. 
SEBUDDIN AND OTHEPS— APPLICANTS 
Versus - 
PUNDLIK AND otHERs—Non-APPLICANTS. 
Civil Procedure Code (Act V of 1908), s: 151, O. 
XLIV, r. 1~Leave to appeal in forma pauperis— 
Application time-barred—Delay, whether can be.can- 
doned—-Limitation Act (IX of 1908), s. 3—Extension 
of time under inherent powers, legality of. 
Delay in filing an application for permission to 
appeal in forma pauperis cannot be condoned under 


8.9 of the Limitation Act. | 
Sarat Chandra Dey v. Brojeshwari Dasgi (1), fol- 


lowed. 
Nor can such delay be excused under s. 151 of the 


Qivil Procedure Code, inasmuch as the inherent 
powers of the QGourt cannot be invoked when the 
party had a remedy in law and failed to take ad- 
vantage of it within limitation. 

Vadapalli Varédacharyulu v. Khandavilli Nara- 
bimha Charayulu (2) and Firm Duni Chand-Gokal 
Chand v. Pritam Das (8), followed. : 

Application for leave to file an appeal as 
a pauper from a decree of the First Class 
Sub-Judge No. 1, Akola, in Oivil Suit 
No, 50 of 1921, dated the 31st August, 1925. 

Mr. Rafiuddin Ahmad, for the Applicants. 

Mr. G. G. Hatwalne, for the non-Applic- 


ants, 

‘ORDER.—The present’ application to 
appeal in forma pauperis is time-barred, 
and if I could entertain it, there has been 
great~andit seemstome unjustifiable—de- 
lay between my order of the 23rd April, 1926, 
and’ the- actual filing of the application 
which was notfiled until the 4th of Septem- 
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ber. There is authority to show that delay in 
these cases cannot be. condoned under 
5. 5 of the Limitation Act: see Sarat 
Chandra Dey v. Brojeshwari Dassi (1) and as , 
regards s. 151 of.the Civil Procedure Code, 
the law apparently is that this section can- 
not be invoked where the party had a re- 
medy in law and failed to take advantge of 
the same within limitation : see Vadapalli 
Varadacharyulu. Khandavilli Narasimha 
Charayulu (2) and Firm:Duni Chand-Gokal: 
Chand v, Pritam Das(8). I decline to grant 
the application to sue as a: pauper, and 
give the appellants one month's time from 
to-day to make good the deficient Court-fees, 
G. R. D. Order accordingly. 
TAN. A; 
o 33 Ind 6. : ee 095) M 

as, A Pi . ki , 
s5 A L E 1925 Mad. Gar ý is Rae eee ek 
ree eo as. 56; 7 Lah. L. J; 13; A.I. R. 1925 


RANGOON HIGH COURT. 
Second CIVIL APPEAL No. 69 oF 1926. 
January 4, 1927. 

Present :—Justice Sir Benjamin Herbert 

Heald, Krr. 
A. L. K, P. V, CHETTYAR AND - OTHERS—- 
7 PLAINTIFFS—APPELLANTS 


_ versus. : 
MAUNG THÊT SU AND ANOTHER 
: —DEFENDANTS— RESPONDENTS. 

Vendor and purchaser—Sale of land with right to - 
recover rent—Indemnity clause against defects of title, 
whether guarantees payment of rent by. tenants. a 
_ The usual indemnity clause against defects of title 
in a deed of sale relating to immoveable property with 
theright to recover current rent guarantees title but 
not payment of rent by the tenants in possession and 
Lett rte F ‘puget ifthe tenants fail to pay the 
ie ie a em and not against the vendor. 

Appeal against the judgment of the Dis- 
trict Court, Hanthawaddy,. in Civil Appeal 
No. 155 of 1925. 

Messrs. Aiyangar and Chari, for the Ap- 
Pane 

r. Kyaw Zan, for the Respondents, 

JUDGMENT.—Appellants: sold to T@s-. 
spondents certain lands which were in the- 
possession of appellants’ tenant. The con- 
veyance recorded. that. the right to:the 
rents for the then current. season: passed 
under it and mentioned that the.. amount of - 
the. rents was 1300- baskets of- paddy, It ` 
also contained the-usual indemnity clause. 
against: defects of title. .. -...°". E 

-Rèspondents alleging thatthey received., 
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only 500 baskets-of paddy by way of rent 
and that appellants undertook to deliver 
the rent to them sued for the value of the 
baskets of paddy. 

The trial Court held that appellants un- 
dertook to deliver the rent to respondents 
and gave respondents a decree for the 
amount claimed. : 

[A] The lower Appellate Court held that 
what passed by the deed was merely the 
right to collect the rent from the tenant 
and that there was no undertaking on ap- 
pellants’ part to pay the rent to the re- 
spondents. The learned Judge, however, 
went outof his way to make a case for 
respondents which they had not made for 
themselves, and found that under the in- 
demnity clause appellants were bound to 
make good the deficiency in the rent, 

There can be no doubt that this finding 
was a mistake. The indemnity clause gua- 
ranteed titlenot payment of rent, and re- 
spondents’ remedy:if the tenant failed to pay 
the rent was against the tenant not against 
appellants. [A] 

The decree of the lower Appellate Court 
is set aside and respondents’ suit is dis- 
misaed with costs for appellants through- 
out, . 


AN. A. Appeal allowed, 
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LAHORE HIGH COURT. 
MiISCELLANEOUS O1vIL APPEAL No. 242 
oF 1926. 

October 8, 1926. 
Present:—Mr. Justice Broadway 
and Mr. Justice Zafar Ali. 

N. D. RADHA KISHAN AND Sons— 

PETITIONERS ; 


VETSUS 
COMMISSIONER or INCOME-TAX, 
PUNJAB -—RESPONDENT, 

Income Tax Act (XI of 1922), s. 22 (4)—Business 
conducted in different places—Income Tax Officer's 
power to call for accounts of branch office outside 
British India—Income Tax Appeal—Assistant Com- 
missioners duties. 

Sub-clause (4) of s. 22 of the Income Tax Act is a 
very wide one and gives the Income Tax Officer very 
wide powers. An Income Tax Officer has power, under 
the section, to call upon an assessee to produce the 
account books relating to a branch office of the 
assessee's business situated outside British India, 
when the profits of such branch are received im 
British India. [p. 322, col. 1; A] . 

-Ordinarily it would be the duty of the Assistant 
Commissioner to satisfy himself that the proceedings 
of the Incoms Tax Officer were in order and the 


21 


COMMISSIONER OF INCOME TAX, PENJAB, 321 
mere fact that he professes to Act under s. 23 (4) of 
the Income Tax Act would not be enough to prevent 
the Assistant Commissioner from satisfying himsel 
that the Income Tax Otficer's claim was correct. [p. 
322, col. 2; B] 

Appeal against the decision of the Assist- 
ant Oommissioner, Rawalpindi, dated the 
30th May, 1925, in Income Tax Appeal 
No. 230 of 1925. 

Mr. Deo Raj Sawhney, for the Petitioners, 

Mr. Jagan Nath Aggarwal, for the Re- 
spondent. 

ORDER.—This is an application under 
s. 66 (3) of the Income-T'ax Act asking for 
a mandamus to issue to the Commissioner 
of Income.Tax directing him to refer cer- 
tain questions to this Court for opinion. 

It appears that the applicant carried on 
business in Rawalpindi and Kashmir. The 
Income Tax Officer, Rawalpindi, acting under 
3. 22 (2) of the Income Tax Act called upon 
the applicant to furnish a return of his 
income. A notice under s. #2 (4) was also 
issued to the applicant requiring him to 
produce, or cause to be produced his ace 
counts. The applicant furnished the re- 
turn of his income and produced the ac- 
count books relating to the business at 
Rawalpindi but did not produce the account 
books relating to the business at Srinagar 
in Kashmir. The Income Tax Officer there- 
upon specifically called upon him- to pro- 
duce those account books, but the applicant 
through his agent refused to do so. The 
Income Tax Officer then passed an order 
assessing the applicant ata certain figure, 
This assessment was, however, stated in the 
‘order’ to be a provisional one subject to 
re-consideration should the applicant com- 
ply with the notice and show that the pro- 
visional assessment was wrong. “As the 
applicant took no steps to do so the pro- 
visional assessment was confirmed and 
made a regular assessment. The Income- 
Tax -Officer avowedly assessed the income 
of the applicant acting under s. 23 (4). 

Against this assessment the applicant 
preferred an appeal to the Assistant Com- 
missioner of Income Tax who on the 30th 
May, 1925, dismissed the appeal holding 
that it was clear from the file that the In- 
come Tax Officer had passed his order under 
s. 23 (4) and that he had applied his mind 
at that time to the fact that he was doing 
so. 

At the conclusion of his order the Assist- 
ant Commissioner pointed out that the 
correct remedy -was for the applicant to 
take action under. s. 27 of the Income Tas 


Act. It appears that an application under 
s. 27 had been made and that in that ap- 
plication the applicant stated that he was 
prepared to produce the account books in 
question, namely, those relating to the busi- 
ness at Srinagar in Kashmir. ‘Chis applica- 
tion apparently was dismissed and it was 
not pressed again. 

The applicant then moved the Commis- 
sioner of Income Tax asking him to (a) re- 
view the orders passed by his subordinates 

“and (b) refer the question to this Court 
under s. 66 (2). The Commissioner held 
that the orders passed by his subordinates 
were legal and reasonable. He declined 
to refer the question to this Court. 

The questions which were asked to be re- 
ferred are: (1) whether under s. 22 (4) the 
Income Tax Officer had power to call upon 
the applicant to produce his account books 
relating to the business in Srinagar in 
Kashmir; and (2) whether the Assistant 
Commissioner ought to have examined the 

* proceedings in order to satisfy himself that 
the action of the Income Tax Officer was 
correct and that his order had been proper- 
ly passed under s. 73 (4). i 

With regard to the first question s. 22 (4) 
runs as follows: 

“The Income Tax Officer may serve on the 
principal officer of any company or on any 

‘ person upon whom a notice has been served 
under sub-s. (2) a notice requiring him, on a 
‘date tobe therein specified, to produce, or 
- cause to be produced, such accounts «or 
~documents as the Income Tax Officer may 
require.” 

Tnere is a proviso to this sub-clause with 
which we are not at present concerned, 

[A] In my judgment this sub-cl. (4) isa 
very wide one and givesthe Income Tax Off- 
cer very wide powers. We are not concerned 
with the advisability or otherwise of giving 
the Income Tax Officer such wide powers. 
We have only to interpret the section and, 
in my judgment, the interpretation involves 
a finding that in the present case the In- 
come Tax Officer had the power to call 
upon the applicant to produce all his ac- 
count books, including the account books 
relating to the Srinagar business, for ad- 
mittedly profits were received from the Sri- 
nagar businessat Rawalpindi. [A] This being 
so in my judgment the Commissioner of 

‘Income 'lax rightly refused to refer this 
question to this Court. | a 

With regard to the second question I 
faink that having regard to my opinion 
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relating to the first question the Income 
Tax Commissioner wasobviously right in not 
moving this Court. [B] I think that ‘ordi- 
narily it would be the duty of the Assist- 
ant Commissioner to satisfy himself that 
the proceedings of the Income Tax Officer 
were in order and the mere fact that he 
professes to act under s. 23 (4) would not 
be enough to prevent the Assistant Com- 
missioner from satisfying himself that the 
Income Tax Officer's claim was correct. [B] 
In-the present case, however, it appears that 
the Assistant Commissioner was satisfied 
that the Income Tax Officer had, as a matter 
of fact, acted within his powers in this 
connexion, I would, therefore, dismiss this 
application with costs. 

A. N. A. Application dismissed, 


ALLAHABAD HIGH COURT.: 
Szoonp Oivin APPEAL No, 1219 or 1924. 
January 26, 1927. f 
Present:—Mr. Justice Iqbal Ahmad. `^. 
GULAB RAI ano ANOTAER— PLAINTIFFS — 
APPELLANTS 45 
versus 

TULSI RAM—DEFENDANT—RESPONDENT, 

Limitation Act (IX of 1908), s. 18, Sch. I, Arts. 62, 
120—Fraud—Active concealment by defendant, neces~ 
sity of—Averment of facts relating to fraud—Money 
received ‘for the plaintijf’s use’, what amounts to~~ 
Privity. . 

In order to attract the provisions of s. 18 of the 
Limitation Act, there must be an intentional conceal~ 
ment of facts by the defendant with a design to 
keep the plaintiff from the knowledge of his right to 
institute the suit. [p. 324, col. 1; A} 

A plaintiff is onty entitled tothe benefit of s. 18 
of the Limitation Act when he shows that he was 
prevented by fraud from knowledge of his right to 
institute a suit. [p. 324, col. 1; B] 

Moreover, it is incumbent on a plaintiff, seeking 
the benefit of s. 18 of the Limitation Act, to distinctly. 
allege the particular fraud, by which he has been 
kept from the knowledge of his right of suit against 
the defendant, specifically and with detailed par- 
ticulars. [p. 324, col. 1; GJ 

Article o2 of Schedule I of the Limitation Act 
applies only to those cases in which on the date 
of the receipt of the money by the defendant, the 
receipt is by him, for the plaintiff's use, and does 
not apply to cases in which the money received by 
the defendant becomes by subsequent events money 
received for the plaintiff's use. [p. 324, cols. 1 & 2; D] 
e In an action for money had and received, there 
must be some privity of a legally recognizable nature 
between plaintiff and the defendant. [p. 324, col. 2; 


Ramasami Naidu v. Muthusami Pillai (2), followed. 
A filed a suit againat a Lambardar's representativeg 
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for his share of the profits for Faslis 1320 to 1323. 
. The defendants filed a written statement on 13th 
September, 1917, that they had paid A's dues also to 
. Band C. The defence was upheld and A’s suit was 
dismissed on 13th August, 1918. This decree was 
affirmed on appeal on llth March, 1919. A sued B 
and C on 23rd August, 1921, for recovery of his-share 
of the profits received by them: 

Held, (1) that the plaintiff could not avail himself 
` of š. 18 of the Limitation Act as there was no active 
’ concealment of facts by the defendants; 

(2) that he gould not at any rate exclude any period 
subsequent to 13th September, 1917; 

(3) that the defendants having denied the receipt 


of the plaintiffs’ share it cannot be said that they - 


received the money ‘for the plaintiffs’ use’ and the 
proper Article governing the suit was Art. 120 and 
not Art. 62 of Sch. I of the Limitation Act. 


Second appeal from the decree of the 
Subordinate Judge, Bareilly, dated the 
“ 13th of February, 1924. . 

Mr. Saila Nath Mukerji, for the Appèl- 
Janta. 

Mr. Benod Bihari Lal, for the Respond- 
ent,- -> 


` JUDGMENT.—This is a defendant's 
appeal and arises out of a suit brought by: 


the plaintiff-respondent for recovery of- 


Rs.900 under the followingcircumstances:— 
The plaintiif and the defendants and one 
Munna Lal were co-Sharers in a village. 


Munna Lal. was the Lambardar and on the . 


latter’s death Tulsi Ram, plaintif-respond- 
ent, sued Ram Narain, the son of Munna 


“Lal, for the profits of 1320 to 1323 Faslis in . 


the Revenue Court. Ram Narain contested 
the suit on the allegation that he had paid 
the profits of the share of ' Tulsi Ram to 
Jagannath and Gulab Rai defendants. The 
written statement containing this allega- 
tion was filed by Ram Narain on the 13th 
of.September, 1919, The defence of Ram 
‘ Narain found favour with the Court, and 
‘Tulsi Ram’s suit was dismissed on the 
26th of August, 1918, and that decision was 


affirmed on appeal on the llth of March,- 


1919. Thereupon the suit giving rise to the. 
present appeal was brought on the 23rd 
of August, 192], by Tulsi Ram, plaintiff- 
. respondent, for recovery of the profits for 
the aforesaid years and for interest and for 
the costs of the suit in the Revenue Court, 
against Jagannath and Gulab Rai defend- 
ants-appellants. The plaintiff's allegation 
“was that the defendants fraudulently con- 
- cealed the fact of the receipt of the plaint- 
it’s share of the profits from the Lambardar, 
~ and all along assured.the plaintiff that they 


had not realised any amount due to him,- 


` pod the plaintiff came to know the real 


Bokab Bat v. toLSt kadi. ee 
` facts when his suit for profits was ultimate~ 


bas 


ly dismissed by the Appellate Court on the 
llth of March, 1919. 

The defendants contested the suit on the 
ground that they had not realised the profits 
of the plaintiff's share, and that the suit was 
time-barred. They also denied the allega- 
tions of the plaintiff relating to the perpetra- 
tion of fraud by them. 


The pleas taken in defence have been 
overruled by both the Courts below and 
the suit has been deereed. In second 
appeal before me the decrees of the Courts. 
below are assailed on the ground, that the 
Article applicable to the suit was Art. 62 of 
the First Schedule to the Limitation Act, and . 
inasmuch as the suit was brought more 
than three years after the alleged date of 
the receipt of money by the defendants, and 
even more than three years after the 13th 
of September, 1¥17, the date on which Ram 
Narain asserted in the Revenue Court that 
he. had paid the plaintiff's share of the 
profits to the defendants- appellants, the suit 
is time-barred. It is argued on behalf of 
the plaintiff-respondent that the present 
suit is governed not by Art. 62 but by 
Art. 120 of the First Schedule tothe Limita- 
tion Act, and that the right to sue accrued 
to the plaintiff on the 26th of August, 1918, 
when his suit was dismissed by the Revenue 
Court and, as the present suit was filed 
within six years from that date, the suit 
was within time. It is said that even if 
the right to sue accrued on the ith of 
September, 1917, the suit is within time. 
Further, it isargued by the learned Counsel 
for the respondent, that even if Art. 62 
applies the plaintiff is entitled to the benefit 
of s. 18 of the Limitation Act, as his right 
to institute a suit against the defendants 
was kept from his knowledge by means of 
fraud practised by the defendants, and as 
that fraud came to his knowledge on the 
26th of August, 1918, the date on which his 
suit was dismissed by the Revenue Court, 
the time of three years allowed by Art. 62 
of the First Schedule to the Limitation Act 
must be reckoned from that date. 


In my judgment s. 18 of the Limi- 
tation Act has no application to the facts of 
the present case. The fraud contemplated by 
s. 18 of the Limitation Act is an actual and 
active fraud and not what is called conetruc- 
tive fraud. The words “has...been kept,” 
in s. 18 of the Limitation Act, point to the 
conclusion, that in order to constitute a fraud 
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it is not enough that there should be mere- 
ly a tortuous act unknown to the injured 
party but that “there must be some abuse 
of a confidential position, some intentional 
imposition, or some deliberate concealment 
of facts...there must be something actually 
said or done which is directly intended to 
prevent discovery,” vide Rustomji’s Law of 
Limitation, Second Edition, pages 93 and 94. 
[A] In order to attract the provisions of s. 18 
of the Limitation Act, there must be an 
intentional concealment of facts by the de- 
fendant with a design to keep the plaintiff 
from the knowledge of his right to institute 
a suit; [A] and in the present case there 
is no finding by the Courts below that there 
was such concealment of facts by the de- 
fendants with a view to throw the plaintiff 
over the period of limitation. As was 
pointed out in the case of Asa Nand v. 
Jhangi Ram (1) [Bla plaintiff is only entitl- 
ed to the benefit of s. 18 of the Limitation 
Act when he shows that he has prevented 
by fraud from knowledge of his right to in- 
stitute a suit [B] and it cannot be said in 
the presentcase that the plaintiff was prevent- 
ed from such knowledge after the 13th of 
September, 1917. [C] Moreover, it is in- 
cumbent on a plaintiff, seeking the benefit 


of s. 18 of the Limitation Act, to distinctly - 


allege the particular fraud, by which he has 
been kept from the knowledge of his right 
of suit against the defendant, specifically 
and with detailed particulars and this has 
not been done inthe present case. [C] 
For the reasons given above, if the present 
suit was governed by Art. 62 of the Limi- 
tation Act, it was time-barred. ae 

But, in my judgment, the suit isagovern- 
ednot by Art.62 but by Art, 120 of the Limi- 
tation Act, and having been filed within 
six years from the date that the right to sue 
accrued to the plaintiff, was within time. 
The defendants having denied the receipt 
ofthe plaintiffs share of the profits, and 


they having no right to realise the same, it~ 


cannot be said that they received the money 
“for the plaintiff's use’. The phrase “when 
‘the money is received” in the third column 
of Art, 62 of the Limitation Act shows that 
[D] Art. 62 appties only to those cases in 
. which on the date of the receipt of the 
money by the defendant, the receipt is by 
him, for the plaintiff's use, and does not 
apply to cases in which the money received 
by the defendant becomes by subsequent 


Ap 50 Ind, Cas, 610; 2 P. W.R, 1019; 29 P, L, R. 
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events money received for the plaintiff's use. 
[D] As J have said above, in the present 
case it cannot be said that on the date that 
they realised the profits of the plaintiff's - 
share from the Lambardar they received the 
money from bim for the plaintiffs use. [E] . 
It was pointed out in the case of Ramasamt 
Naidu v. Muthusami Pillai (2) that “in an 
action for money had and received, there 
must be, as shown by the Engtish decisions, 
some privity of a legally recognizable nature 
between. the plaintiff and the defendant”, 
and I am unable to discover any such 
privity between the parties to the present 
suit. [E] There being no Article in the First 
Schedule to the Limitation Act in terms 
applicable to the present suit, the suit must - 
be governed by Art. 120 of the Limitation 
Act. ' 


In my judgment the decrees of the Courts 
below are perfectly correct and I dismiss 
the appeal with costs. 

A. N. A. Appeal dismissed. 


(2) 48 Ind. Cas. 756; 41 M. 923; 35 M. L. J. 581; 
(1918) M. W. N. 796, 


LAHORE HIGH COURT. 
Sxoonp Civin Apesat No. 364 or 1925. 
November 3, 1926. 
Present:-—-Mr. Justice Jai Lal. 
MAULA BAKHSH AND ANOTHER— 
DEFENDANTS—APPSLLANTS 

Versus ž 
IMAM DIN AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Guardian and minor—Mortgage by guardian—Mort- 
gage admitted by minor—Stranger, whether can ques- 
tion its validity. 

„A mortgaged certain land to X. After A's death 
his eldest son on his own behalf and as guardian of 
his younger brothers executed another mortgage to 
Y. In a suit by Y to redeem X, the latter contended 
that the mortgage to Y was invalid so far as the 
shares of the minor sons were concerned as the eldest 
son was not their legal guardian. The younger sons 
who were parties to the suit admitted the validity of ` 
Y's mortgage: 

Held, that as the sons had admitted in the pleadings 
the validity of the mortgage to Y it was not open to 
X to impugn the same. [p. 325, col. 1; A] 

Second appeal from the decree of the 
Senior Sub-Judge, Gurdaspur, dated the 
Suti? Oetober, 1925. 

Mr. Dev Raj Sawhney, for the Appellants. 

Mr. M. L. Puri, for the Respondents. 

JUDGMENT.—Sultan Bakhsh morta 
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. ‘gaged the property in suit to defendants 

Nos. I to 4 about twenty years ago. He 
died and defendants Nos. 5 to 8, his sons, 
‘succeeded to his estate. On the 5th of 
January, 1922, Taj Din, defendant No. 5, 
who was of age acting on his own behalf 
aud as guardian of his three minor brothers, 
mortgaged the same property in favour of 
he plaintiffs. Then, on the 4th of May, 1922, 

e ikan of defendants Nos. 6 to 8 acting 
as their guardian, mortgaged the sime pro- 
perty to defendants Nos. 1 to 4. The 


amounts of th 
Rs. 500 and oe mortgages were Rs. 200, 


appears that 
possession. 
plaintiffs bro 


the first mortgage was with 
On the 28th of May, 1923, the 
Hes ught a suit for the redemption 
th Tst mortgage in their capacity as 
oe second mortgagees. They impleaded 

e prior mortgagees and the owner of the 
property as defendants. Defendants Nos. 5 
to 8 supported the plaintiffs’ claim, but the 
defendants Nos. 1 to 4, the mortgagees, con~ 
tested the suit on the ground that de- 
fendant No. 5,Taj Din, was not the legal 
guardian of defendants Nos. 6 to8 and, 
‘therefore, the mortgage of the minora’ share 
in, favour of the plaintiffs was invalid and 
that the plaintiffs were not entitled to 
redeem the first mortgage as defendants 
Nos. 1 to 4 were also subsequent mortgagees 
of the property in relation to the plaintiffs. 
The plaintiffs, thereunon, raised the plea 
that the mortgage in favour of defendants 
Nos. 1 to 4 was invalid. The trial Court 
granted a decree to the plaintiffs for re- 


demption of the mortgage. The Senior 
a ee on appeal, dismissed the ap- 


On behalf of defendants Nos. 1 to 4 it is 
contended before'me that the mortgage in 
favour of the plaintiffs, in so far as the 
shares of the minors are concerned, being 
invalid, the plaintiffs could be deemed to be 
the mortgagees only of the rights of Taj Din 
and, therefore, could not redeem the entire 

mortgage in favour of defendanta Nos. 1to4. 
[A] Thereisnoforce in this contention because 
in the first instance defendants Nos. 6 to 8 
having accepted the mortgage in their 
pleadings it was not open to defendants 
Nos. 1 to 4 to raise the question of the 
validity of that mortgage on the ground of 
the alleged incapacity of Tai Din to act as 
the guardian of the minors. [A] In view of 
the above opinion it is not necessary forme 
to consider the plea raised on behalf of the 
plaintiffs that the validity of the mortgage 
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Rs. 400 respectively, and it. 
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could not be attacked in the present suit 
by defendants: Nos. 1 to 4, and that a sepa- 
rate suit to rescind the mortgage should 
have been instituted by them, though it 
appears to me that this plea is opposed to 
Sajjad Ali v. Muhammad Zulfikar Alt 
Khan (1). For the purposes of this suit, 
therefore, the second mortgage in favour of 
the plaintiff must be deemed to be valid, 
The plaintiffs, therefore, are the puisne 
mortgagees in relation todefendants Nos. 1 
to 4 of the entire property mortgaged and 
are, therefore, entitled to maintain this suit 
for redemption. Thus the contention of 
the learned Counsel for the appellants that 
the integrity of the mortgage having been 
broken the plaintiffs are entitled to redeem 
only the share of Taj Din falls to the 
ground. The learned Counsel then urged 
that a decree in favour of the plaintiffs 
would merely lead toa multiplicity of suits 
as they could immediately file a suit against 
the plaintiffs and defendants Nos. 5 to8 
for redemption of the second mortgage by 
virtue of their being mortgagées of the 
shares of the three minor sons of Sultan 
Bakhsh. This objection also is devoid of 
force because the appellants have a separate 
cause of action on the alleged mortgage of 
the 4th of May, 1922, and it may be open to 
the plaintiffs to question the validity of 
that mortgage. Infact an issue was raised 
and decided against the appellants by the 
trial Court, but it has rightly been held 
by the Senior Sub-Judge that the question 
does not arise in the present case. 
I dismiss this appeal with costs. 
ALN. A. Appeal dismissed, 

6 33 Ind. Cas. 943; 83 P. R. 1916; 125 P. W. R. 
1916. 


LAHORE HIGH COURT. 

Srconp Orvis APPEAL No. 1499 or 1926. 

November 1, 1926. 
Present:—Mr Justice Addison. 
RAM DAS—PtaintirF—AvPELLANT 
Versus 
LAL CHAND AND sNoTHER—DEFENDANTS 
— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 118-- 
Instrument obtained for unlawful consideration— 
Holder in due course—Burden of proof. 

Where it is proved that a negotiable instrument 
was obtained from the maker for an unlawful con- 
sideration, the case falls within s, 118 (g) of the 

e 
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Negotiable Instruments Act and the burden of proof is 
on the’ holder to prove that he became such in due 
course. [p. 326, col. 2; p. 327, col. 1; A] 

Hindustan Assurance & Mutual Benefit Society, 
Ltd. v. Gurdit Singh (2), distinguished.. 

Second appeal fromthe decree of the 
Additional District Judge, Lahore, dated 
the 7th April, 1926. 

Mr. D.C. Ralli, for the Appellant. 

Lala Shiv Dayal, for the Respondents. 

JUDGMENT.—Rattan Chand, defend- 
ant No. 2, brought a criminal complaint 
under s. 406, Indian Penal Code, an offence 
which is not compoundable, against his 
sister's son, Jia Lal. On the Ist February 
1925, they came to terms and the com- 
plainant put in an application in the 
Magistrates Court that very day to with- 
draw from the prosecution. On that day 
also Lal Chand, defendant No. 1, whose 
daughter is married to Jia Lal, executed a 
pro-note for Rs. 700 in favour of Rattan 
Chand. On the 16th August, 1925, Rattan 
Chand transferred the pro-note by endorse- 
ment in favour of Ram Das, plaintiff. Ram 
Dassued Lal Chand and Rattan Chand, 
on this pro-note’ for Rs. 728 8-0 principal 
and interest. Rattan Chand, defendant 
No. 2, admitted the transfer of the pro-note 
to the plaintiff. Lal Chand, defendant 
No. 1, admitted the execution of the pro- 
note but pleaded that it had been executed 
without consideration inorder to stifle the 
criminal prosecution brought by Rattan 
Ohand against his son-in-law Jia Lal and 
that the pro-note was only to be enforced, 
if the prosecution was withdrawn. Rattan 
Chand, however, when his application 
was sent tothe District Magistrate, refused 
to withdraw, with the result that the case 
is still proceeding in the Court of the 
Tahsildar. It was further pleaded that the 
plaintiff was not a holder.in due course 
and had paid nothing to Rattan Ohand, 
defendant No. 2. 

The trial Court held that the pro-note 
was without consideration and was executed 
in order ‘to stifle the prosecution of a non- 
compoundable offence. It is also held that 
it wasonly intended to be paid if the 
prosecution was withdrawn. The trial 
Oourt further held that the transfer of 
the pro-note to the plaintiff was for con- 
sideration and that the plaintiff was a 
holder in due course. Itgranteda decree 
of Rs. 707 in favour of the plaintiff against 
Rattan Chand, defendant No. 2, only and 
dismissed the suil as against Lal Chand, 
defendant No. 1, 
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The District Judge held on appeal that , 
the original pro-note in favour of Rattan 
Ohand was without consideration and was 
executed in order to stifle the criminal . 
prosecution under s. 406, Indian Penal 
Code, of Jia Lal fora non-compoundable 
offence. He further came to the conclusion 
that it was doubtful whether the plaintiff 
was aholder in due course for considera- 
tion as the pro-note was without considera- 
tion in the beginning and the endorser 
knew that it has been executed to stifle a 
criminal prosecution. It also held that 
unders. 118 (g) of the Negotiable Instru- 
ments Act the burden of proof lay on the 
plaintiff to prove both consideration and 
the fact that he did not know that the 
previous consideration was unlawful. The 
District Judge, therefore, maintained the 
decree as passed by the trial Court. 

[A] In second appeal it was urged before 
me that under s. 118 of the Negotiable In- ' 
struments Act the presumption must be in 
favour of the plaintiff that heis a holder 
in due course. In the first instance the 
burden was undoubtedly on defendant 
No. lto prove that the plaintiff was not 
a holder in dus course but, it seems to 
me that it was sufficient to discharge that 
burden and to place the burden on the 
plaintiff when it was held proved that 
there was no consideration for the original 
transaction, which was entered into merely 
to stifle the prosecution for an offence 
which was non-compoundable. That means 
that the instrument was obtained from the 
maker for unlawful consideration. [See 


“Ghulam Mohi-ud-din v. Deoki Nand (J). | 


The case, therefore, clearly fell within s. 118 
(g) of the Negotiable Instruments Act. 
In Chalmers Negotiable Instruments 
in British India, 4th Edition, at page 23], 
it is said that “in order to place the 
burden of proof on the holder, the defend- 
ant must first prove that the circumstances 
specified in s. 118 (g) exist. When these 
facts are proved, the holder must prove 
that he became such in due course and 
this onus will include proof that value 
was given; thus the case where the facts 
specified in s. 118 (g) are proved forms 
an exception to cl (a) of the same sec- 
tion which states that ‘value’ may be 
presumed.” The plaintiff has not establish- 
ed that he had not sufficient cause to 
balieve that there was a defect in the 
(D 22 Ind. Oas. 393; 39 P. R. 1914; 54 PLL, R 
1914; 57 P. W, B. 1914, 
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title of the endorser. In my opinion, 
therefore, the decision of the District Judge 
was correct. [A] 

This question is also discussed in detail 
in the 8rd Edition of Bhashyam and 
Adiga's Negotiable Instruments Act at 
pages 439-40. It is also laid down there that 
a holder in cireumstanceslike the present 
has to prove not only that he gave con- 
sideration, hut also that he gave ib without 
having sufficient cause to believe that any 
defect existed in the title of the person 
_ from whom hetook the instrument. It 
is true that the District Judge has only 
said that it was doubtful if the plaintiff 
was a bonafide holder in due course for 
consideration, but his next sentence shows 
that he held that the burden of proof on 
all points was on the plaintiff in the 
circumstances described, and that he had 
failed to discharge that burden. 

I was referred by the anvellant’s Counsel 
to Hindustan Assurance & Mutual Benefit 
Society, Ltd. v. Gurdit Singh (2). That case, 
however, isnot in voint In it there was 
only a failure of consideration and there was 
no allegation that the instrument had been 
obtained by means of an offence or fraud 
or for unlawful consideration from the 
maker. 
established that the consideration was unlaw- 
ful while it has further been established 
that there was a failure of consideration. 
That distinguishes the present case from 
the one referred to. 

This disposes of the appeal which is dis- 
missed with costs. 

A. N, A. Appeal dismissed. 
uy eo Oas. 741; A. I. R. 1924 Lah. 462; 6 Lah, 
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RANGOON HIGH COURT. 
First O:vin Appear No. 35 or 1926. 
December 7, 1926. 

Present :—Justice Sir Benjamin Herbert, 
Heald, Kr.,and Mr. Justice Cunliffe. 
MAGALE AND oTHERS—APPELLANTS 
versus 
MAUNG SHWE DAUNG— RESPONDENT. 

Res judicata—Proceedings for grant of Letters of 
Administration—Omission to raise a plea of defence 
—Subsequent suit by administrator—Plea, whether can 
be raised —Pleadings, sufficiency of. 

In an application for Letters of Administration b 
the brother of a deceased person the wife of the de- 
ceased filed a written statement that she and her 
children were the only heirs. The application was 
disposed of on the assumption that the parties were 
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In the present case it has been. 
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Muhammadans, and Letters of Administration wer? 
granted to tbe brother. The brother subsequently 
instituted a suit as administrator against the deceas- 
ed's wife for possession of property alleging that it 
was part of the deceased's estate. The wife set up the 
defence that the deceased was a Buddhist and that 
she was the deceased's sole heir: 

Held, that inasmuch as the plea, if raised, would 
have been a complete answer to the application for 
Letters of Administration, it ought to have been raised 
then and thatit could not be raised subsequently by 
virtue of the rule of res judicata. [p. 328, col. 1; A? 

Held, further that the pleading that the wife and the 
children were the sole heirs did not involve an alle. 
gation that the deceased was a Buddhist. [p. 328, 
col. 1; B ‘ 

First appeal acainst tho judgment of the 


District Court, Tharrawaddy,in C. R, Ne, 
41 of 1925. 

Mr. Kyaw Myint, for the Appellants. 

Mr. Janabali. for the Respondent. 

JUDGMENT.—In Miscellaneous Case 
No. 18 of 1924, of the District Oourt of 
Tharrawaddy; respondent, Shwe Daung, 
claimed Letters of Administration in res- 
nect of the estate of his brother Kyan Bin. 
He alleged that Kyan Bin had divorced 
his wife, the Ist appellant Ma Gale, in the 
manner prescribed by Muhammadan Law, 
and that under that law he, with Kvan 
Bin's other brothers and sister and his 
daughter, Ma Pwa Zon, were the sole 
heirs. 

Appellant on her own behalf and on 
behalf of her two minor daughters filed 
a written statement saying that they 
were the only heirs of Kyan Bin, 
She said too that she and Kyan Bin 
were divorced by the Court, that shortly 
afterwards they were re-married, and that 
they lived together as husband and wife 
up to the time of Kyan Bin’s death. 

Appellant also filed an application for 
Letters on her own behalf and as mother 
of Kyan Bin’s minor daughters. 

The only issues framed on the application 
were whether Kyan Bin and appellant 
were divorced and whether they became 
husband and wife again later. 

The District Court said: “The deceased 
Kyan Bin was a Muhammadan. The par- 
ties also are Muhammadans. In my opin- 
jon the case ought not to be protracted 
by going into the question of Ma Gale’s 
divorce and re-union with Kyan Bin. If 
her case is proved the quantum of the shara 
of her daughters may be increased but 
she will not be entitled to morethan one 
eighth share of the estate. Under the 
Muhammadan Law, Ma Pwa Zon, minor is 
entitled to a share in the estatefand are 
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Shwe Daung and his brothers and sister.” 
For these reasons the Court granted Letters 
to Ma Pwa Zon and respondent jointly. 

On appeal this Court said “Two rival 
applicants for Letters of Administration 
of the estate of Mg Kyan Bin, a Mu- 
hammadan, deceased, viz, Mg Shwe 
Daung, the deceased's brother, and Ma 
Gale, the divorced wife of Mg Kyan Bin 
and mother of Ma Pwa Zon, Mg Kyan 
Bin's minor daughter, were granted Letters 
of Administration jointly by the District 
Court,” and it set aside the order granting 
Letters to Ma Pwa Zon, and granted Letters 
to Shwe Daung alone. 

Shwe Daung has sued Ma Gale and Ma 
Pwa Zon for possession of certain properties 
as belonging to the estate of Kyan Bin, and 
Ma Gale has now set up a defence that Kyan 
Bio was nota Muhammadan but a Bud- 
dhist, and that, therefore, she had a half 
interest in the property claimed as Kyan 
Bin’s and that subject to any claims which 
the minor daughters may have against her, 
she is Kyan Bin’s sole heir. 


[A] The trial Court held thatfbecause she 


did not raise this defence in the case aris- 
ing out of Shwe Daung’s application for 
Letters the matter is res judicata and she 
cannot be allowed to raise itnow. ; 

The present appeal is an appeal against 
that decision. ; 

The appellants’ learned Advocate admits 
that it was never alleged’ in the earlier pro- 
ceedings that Kyan Bin was not a Muham- 
madan. He admits also that proof thathe 
was a Buddhist would have been a complete 
answer to Shwe Daung’s application for Let- 
ters and that no such proof was offerad. [A] 
[B] He admits further that unless it can 
be held that appellants’ pleading, in the 
prossedings for Latters, that she and her 
children were Kyan Bin’s sole heirs, in- 
volved an allegation that Kyan Bin was 
a Buddhist, there is no substance in. this 
appeal. | 

We ara of opinion that that pleading 
cannot be read as involving any such 
defence and, therefore, we dismiss theappeal 
with costs. [B] 


ALN. A. Appeal dismissed. 


MUHAMMAD BABBAN V. HAJI, 
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LAHORE HIGH COURT. 
Srconp Crvit Appsat No. 602 oF 1926. 
h December 8, 1926. 
Present:—Mr. Justice Campbell and 
Mr. Justice Agha Haidar. 
MUHAMMAD HASSAN AND ornEss— 
DEFENDANTS—APPELLANTS 
VETSUS 
HAJI AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4—Decree for possession of land in favour of several 
persons—-Appeal—Death of some of decree-holder-re- 
spondents—Legal representatives not brought on record 
—Total abatement of appeal, s 

An appeal from a joint decree for possession of 
land in favour of several persons without any speci- 
fication of shares abatesas a whole where some of 
the decree-holder-respondente die and their legal 
representatives are not brought on record in time. 
[p. 328, col. 2; p. 329, col. 1; A] 

Wali Muhammad v. Mahlu (1) and Muhammada v, 
Abdulla (2), followed. 

Second appeal from the decree of the 
District Judge, Multan, dated the 6th Decem- 
ber, 1926. 

Mr. M. Obedulla, for the Appellants. 

Messrs. Niaz Muhammad and Muhammad 
Amin, for the Respondents. 


JUDGMENT.—In this suit the plaint- 
ifs claimed to be inferior proprietors of 
certain land and alleged that the land had 
been. under the Chenab river for along 
time, that it had re-appeared 3 years before 
suit and that when it became fit for cultiva- 
tion one year before suit the defendants 
‘took unlawful possession of it. 

[A] The trial Court dismissed the suit, 
but on appeal it was decreed by the learned 
District Judge. The decree of the District 
Judge was one in favour of all the plaintiffs 
for possession of the land in suit. No 
shares were specified and no question of 
shares was in controversy in the suit. 

The defendants have preferred a second 
appeal and admittedly the appeal has 
abated against two of the _ plaintiffs-re- 
spondents Hayat Muhammad and Rahim 
Bakhsh because these men are dead and 
no application for substituting their legal 
representatives was made within time. In 
these circumstances the whole appeal must 
be dismissed with costs because there 
cannot be two contradictory decrees in the 
same litigation and the representatives of 
Hayat Muhammad and Rahim Bakhsh 
could effectively prevent the execution of 
any decree passed by us in favour of the 
defendants-appellants against the remain- 
ing respondents, ‘The situation is similar 
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to those dealt within Wali Muhammad v. 
Mahlu (1) andin Muhammada v., Abdulla 


(2). [A] ane 
A. N. A. l Appeal dismissed. 
1) 86 Ind. Cas. 592; 5 Lah. 429; 6 Lah. L. J. 360; 1 
Lah. O. 482; A. I. R. 1925 Lah. 124. 
(2) Civ. App. No. 893 of 1922, 
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RANGOON HIGH COURT. 
First OL AppgaL No. 272 or 1926. 
January 6, 1927. 

Present :—Justice Sir Benjamin Herbert 
Heald, Krt.. and Mr. Justice Cunliffe. 
MAUNG TUN NYEIN— APPELLANT 
+s VETSUS 
MAUNG SEIN YON— RESPONDENT. 

Partnership—Disputes—Arbitration—Award direct- 
ing dissolution on payment of money to one partner be- 
fore certain date-—Payment to arbitrator before due 
date but with notice not to pay over, effect of —Mesne 
profits—-Dissolution of partnership, ‘date of. 

A and B, two partners of a mill, referred their 
disputes to arbitration and an award was passed to 
the effect that A was entitled to buy out B on pay- 
ment of a-certain amount before a certain date and 
that on default B was entitled to buy out A. The 
money was paid bv A 10 the arbitrator before this 
date but he gave the arbitrator notice not to pay it 
over to B as he intended to take the matter to Court. 
In a suit for mesne profits by A from the date of 
deposit till the date on which the amount was paid 
over and possession delivered: 

Held, that although the payment to the arbitrator 
was a payment within time under the award 
so as to extinguish B's right to buy out A, 
nevertheless in view of the notice to the arbitrator 
not to pay the money to B, it did not oper-* 
ate. as a payment to B such as would put 
an end to the partnership and entitle A to 
regard B as ‘divested of his interest in the part- 
nership property, and that, therefore, the partner- 
ship subsisted until the money was actually re- 
cəived by B and the mill was made over to A 
according to the award and A was not entitled 
to mesne profits claimed but only to his share of 
the profits of the period. [p. 330, col. 2; A] 

First apveal against the judgment of the 
District Court, Myaungmya, in Civil Suit 
No 32 of 1925. j 

Mr. Kirkwood, for the Appellant. 


JOUDGMENT.—The facts which led up 
to ths suit with which this appeal is con- 
caraed are fully set out in the judgment 
of a Bench of the Chief Court in Civil 
First Appeal No. 101 of 1919, and in my 
judgments in Civil Revision No. 16 of 1924 
and Civil Miscellaneous Application No. 55 
of 1924 in this Court. 

The parties were joint owners of a mill 
and disagreed. Their dispute was referred 
to arbitration and the. arbitrator decided 
that-the present appellant should buy out 
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respondent for Rs. 14,995 provided that 
amount was paid by a certain date, and 
that in default of such paymént the present 
respondent should be entitled to buy out 
appellans for Rs. 11,005. 

Appellant paid the money to the arbi- 


‘trator in accordance with the terms of the 


award, but he gave the arbitrator notice 
not to pay it to respondent as he intended 
to take the matter to Court. He then ap- 
plied to the Court for a decree in accord- 
ance. with the award, but the District 
Court decided that respondent should pay 
Rs. 11,005 to appellant and take the mill. 

That decision was set aside by the Bench 
of the Chief Court which decided that 
appellant’s deposit of the money was a 
payment in accordance with the award and 
directed respondent to convey his interest 
in the mill and deliver up possession of the 
mill to appellant on receipt of the money, 

Appellant had deposited the money on 
the “nd of April, 1918, and he did not get 
possession of the mill until the 7th of 
June, 1922. He now sues respondent for 
mesne profits or compensation for the 
period between the 2nd of April, 1918, and 
the 7th of June, 1922. 

Respondent pleads that the notice to the 
arbitrator not to pay the money to him 
pending the reference to Court operated 
to prevent the payment to the arbitrator 
from entitling appellant to possession of 
the mill, and says that under the order 
of the Chief Court he was bound to deliver 
up possession to appellant cnly on re- 
ceipt of the money. He says further that 
he received the money only on the 6th of 
June, 1922, and put appellant into posses- 
sion of the mill next day. He alleges that 
up to that time he was entitled to posses- 
sion of the mill as one of the partners 
who owned it, and that if he is liable at 
all he is liable only for a half share of 
the actual profits which accrued during 
that period, and which according to him 
amounted to only Rs. 5 a day. 

. The lower Court held that the partner- 
ship in the mill subsisted up to the time 
when respondent received the price of his 
share and transferred the mill to appellant, 
and that, therefore, appellant was entitled 
to only half the profits ofthe mill for the 
period between his payment ofthe money 
and his obtaining possession of the mill. 

Appellant appeals on the grounds that 
he was in fact entitled to possession from 
the date on which he paid the money tg 
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the arbitrator and that his notice to the 
arbitrator not to pay the money to re- 
spondent had been held by the Chief Court 
not to vitiate his payment. | 

It is; of course, trae that his notice to the 
arbitrator did not make his payment no 
payment within the terms of the award, but 
it seems clear that it had the effect of pre- 
venting respondent fromreceiving themoney 
and, therefore, postponed the dissolution of 
the partnership. We have readthe judgment 
of the Chief Court to which appellant 
refers (Civil Appeal No. 25 of 1921) and it 
seems to us that the question which was 
before the Court in that case was whether 
or not the payment with notice not to dis- 

- burse was or was not a payment with- 
jn the terms of the award. The learned 
Judges said that Sein Yon (respondent) 
was “bound to convey his share in the 
rice mill under a registered deed of con- 
veyance and deliver possession of the pro- 
perty to Maung Tun Nyein (appellant) on 
payment to Mg Sein Yon of the amount 
deposited with the arbitrator” and their 
decree directed that Sein Yon should con- 
vey his share in the rice mill and deliver 
possession on payment to him of the amount 
so deposited. i 

[A] We are of opinion, therefore, that al- 
though the payment to the arbitrator was 
a payment within time under the award so 
as to extinguish respondent's right to buy 
out appellant, nevertheless in view of the 
notice to the arbitrator not to pay the 
money to respondent, it did not operate as 
a payment to respondent such as would 
put an end to the partnership and entitle 
appellant to regard respondent as divested 
of his interest in the partnership property, 
and that, therefore, the partnership sub- 
sisted until the money was actually re- 
ceived by respondent and the mill was 
made over to appellant according to the 
award. [A] a 

We hold, therefore, that the decision of 
the lower Court-was correct and we dismiss 
the appeal under the provisions of 0. XLI, 


r. Il. 


a. N. A. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Seconp Crvin Apprat No. 616 oF 1925, 
September 17, 1926. 

Present:—J ustice Sir Lallubhai 
Shah, Kr., and Mr. Justice Fawcett. 
YESU SAKHARAM PUJARI AND OTHERS 
—DEFENDANTS—APPELLANTS 
VETSUS 
LADU NANA SAVANT BHOSALE anp 
OTHERS— PLAINTIFFS — RESPONDENTS. 

Watercourse—Artificial channel--Natural right of 
adjacent owners to use of water-——-Presumption—Long 
non-user, effect of. 

There is a presumption that a person through 
whose land an artificial watercourse flows is entitl- 
ed to use the water passing through the channel, and 
the mere fact that he has not used the water for a 
long time is not necessarily fatal to his right to use 
the water. [p. 332, cols. 1 & 2; p. 333, cols. 1 & 2; AJ 

Roberts v. Richards (1), followed. 

Second appeal from the decision of the 
District Judge, at Ratnagiri, in Appeal 
No 250 of 1921, confirming the decree pass- 
ed by the Subordinate Judge at Devgad, 
in Civil Suit No. 249 of 1919. . 

Messrs. A. G. Desai, for the Appellants. 

Mr. P. B. Shingne, Government Pleader 
and Mr. T. N. Walavalkar, for the Respond- 


ents. 
JUDGMENT. 

Shah, J.—The Second Appeal No. 616 
of 1925 arises out of a suit filed by the 
plaintiffs against the defendants complain- 
ing of the defendants having put up a 
cartain dam in the stream called Redekond 
stream at the points A B. The new dharan 
A’ B complained of is shown on the plan. 
The defendants apparently put up a dharan 
at A B and tried to divert water .through 
the artificial channel inthe south of the 
stream which is-marked BODE FGHIJ, 
The plaintiffs apparently divert water from 
this natural stream at the dam L M which 
is lower down in this stream, and from the 
pointM they take the water through an 
artificial channel which branches off in 
the north ofthe stream. It runs eastward 
and joins another channel called- 
“Khulyachi Vali“ in the northand then 
turns southward again towards the lands of 
the plaintiffs in that direction. 

The defendants denied the plaintiffs’ 
right to prevent them from putting up the 
dam A B, which they said was old, and 
they also claimed the right to have certain . 
water to go down the points L M towards 
the point Kin another dam K N which is 
further lower down in the stream. 

In thelower Court these rival conten- 
tions were considered; and the trial Coart 
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found thatthe plaintiffs had been taking 
water at the point M from the natural 
stream through the artificial channel in 
the north; which I have deseribed, that the 
dam AB wasa. new construction and that 
the artificial channel lower down from the 
print B said to have been constructed by 
the defendants was also a new structure. 
It was also found that itwas the right of 
` the plaintiffs to let such water near- the 
point M down the stream as they consider- 
ed desirable for the purposes of their 
lands further down the stream towards the 
_ south. The defeudants’ contention with 
refacence to this point was disallowed with 
the result thata declaration was granted 
that the plaintiffs had a rightto maintain 
a dharan shown at L M on the map and 
totake water from it in a channel to be 
maintained by them, and a permanent 
injunction was issued restraining the de- 
fendants from doing certain acts calculated 
to affect the plaintiffs’ rights as mentioned 
in the plaint. 

Defendants Nos. 1 and 3 appealed. The 
Appellate Court found that the dam A B and 
the water channelrunning from the point 
B were new constructions and prejudicial 
to the rights of the plaintiffs. The lower 
Appellate Court also found that the plaint- 
iffs had clearly made good their case that 
they could open or close the outlet near M 
according to their own necessity regardless 
of the consent of the defendants. On these 
findings the lower Appellate Oourt 
confirmed the decree of the trial Court and 
dismissed the appeal. 

The same defendants have appealed to 
this Court, andin the second appeal it has 
been argued that the decision of the lower 
Appellate Court is wrong. As regards the 
dam AB, itis found by both the Courts 
that itis a new structure, and this finding 
of fact has not been seriously challenged 
and cannot be challenged in second appeal. 
As regards the right of the plaintiffs to 
let water pass at the point M, though the 
finding has been questioned before us, 
it seems to me thatit is reallya question 
of fact, and the concurrent findings of 
hoth the lower Courts should be accepted. 
It appears from thé judgment that when 
the plaintiffs for their own purposes allow- 
ei water to pass at the point marked 
dar in the channel branching off ate 
point M, the defendants or some of them. 
used part of the water. Without going 
intothe question, I desire to make it clear 
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that the decree of the lower Appellate 
Court does not appear to meto prejudice 
in any way the rights of the defendants 
to use, as they may have hitherto done 
when the plaintiffs allow water to pass at 
the cut marked dar in the artificial 
channel near the point M in the plan 


according to their necessity regardless of ` 


But the two 
lower Appellate Court 


the consent of the plaintiffs. 
findings of the 


above-mentioned appear to me to be decisive | 


of this appeal. I would dismiss the appeal 
and confirm the decree of the lower 
Appellate Court with costs without 
prejudice to such rights as the defend- 
ants may have to use the water according 
to their practice when it is allowed to 
pass out at the cut marked dav in the 
channel near the point M by the plaintiffs 
as indicated in this judgment. 

In Second Appeal No. 706 of 1925, the 
same plaintiffs sued defendant Ganu Bapu 
Pujari to restrain him from taking water 
from the artificial watercourse of the plaint- 


iffs which ran through the defendant's land ` 


Survey No. 208, phalni 11. It was alleged 
by the plaintiffs that the defendants had 
commenced to take water from the said 
watercourse from December 3919. The 
suit was filed on December 17, 1913. 
defendants pleaded that the dharan referred 
to in the plaint which would be the dam 
LM belonged to the Pujaris, Ghadis and 
Virs; that the plaintiffs had taken the 
place ofthe Virs; and that the watercourse 
was prepared for the purpose of irrigating 
Survey No. 208, phalnis 11 and 12 belonging 
tothe Pujaris, Survey No. 210, pot 3 belong- 
ing to the Ghadis, and Survey No 210, pot 2 
originally belonging to the 
subsequently to the plaintiffs. By consent 
of parties the evidence with reference to 


the points in issue in this suit was record- | 


The 


Virs and. 


ed in the principal suit, to which Second , 


Appeal No. 616 relates. In that suit it was 
found that the defendants had never used 
in fact water trom this watercourse up to 
the time they were alleged by the plaint- 
iff’ to have commenced to use the water, 
and that it was not proved that the 
watercouse belonged to the Pujaris, 
Ghadis and Virs. Ono that basis the 
injunction asked for was granted in favour 
of the plaintiffs. 

Ths defendant No. 1 appealed to the Dis- 
trict Court and the learned District Judge 
found in agreement with the trial Court 
that the alleged ownership of the Virs of 
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Survey No. 210, pot 2 was not proved, and 
the putting up of the dam L M by the 
Ghadis, Virs and Pujaris appeared to him 
to be a myth. He also found that the 
lands of the defendants tothe north of the 
Redekond were never irrigated by the 
pat water. The appeal was dismissed on 
the basis of these findings. 

In theappeal before us these findings 
have been questioned. But the findings 
are based on evidence and must be accept- 
ed in second appeal. [A) The real point 
in this appeal, which was not raised in 
the argument, but which was put to the 
learned: Pleaders appearing for the parties 
by my learned brother, is whether in view 
of the fact that the artificial watercourse 
passes through the land of the defendant, 
he would have a right to use the water 
passing in the water channel asa riparian 
owner would have a right to use if it were 
a natural stream, and if so, whether that 
right isin any way negatived by the find- 
.ings of the lower Appellate Court. 

It seemsethatin the lower Courts the 
presumption which may arise in favour of 
an owner through whose land the artificial 
water channel passes,as regards the right 
to use the water, was not brought to the 
notice of the Court. It seems to me that 
if this point had been properly -brought 
tothe notice ofthe lower Courts, the mere 
fact that the defendant had never used 
water before from this water channel, 
would not have weighed so much. with the’ 
Courts as it has done in fact. 

I may mention, that we are concerned 
with the artificial water channel which is 
proved to have been used by the plaintiffs 
for anumber of years, which branches off 


from the natural stream at the point M. 


It is in respect of this artificial watercourse 
that the question arises as to whether the 


defendant through whose land this channel’ 


passes hasa right to use the water as a 
riparian owner would have, if it was a 
natural stream. The presumption in favour 
of the owner ofthe land through which 
the watercourse passes has been referred 
to in various decisions, and has been stated 
in Halsbury’s Laws of England, Vol. XI, 
para. 613, at page 315 :— 

“There is no natural right to water’ in 
an artificial watercourse. But a water- 
course, though artificial in its nature, may 
have been originally made under such 
circun.stances, and have been so used, as 
“to give to pereons through whose lands it 

. 
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flows all the rights which they would have 
had as riparian owners had the stream in 
fact heen a natural one.” 

And further on in para, 615 it is point- 
ed out:— 

“Where there is in existence an express 
grant of an easement or an express 
agreement. relative to the construction and 
continuance of an artificial. watercourse, 
the rights of all parties depend, of course, 
upon, its terms. The rights of some of the 
parties may, however, be implied from the 
circumstances surrounding the execution 
of the agreement. In general, in such a 
case rights in the watercourse will not 
readily accrue apart from those given by 
the agreement.” 

The case which appears to me to approach 
the facts of this case is the case of Roberts 
v. Richards (1). As pointed ‘out in that 
case the mere factthat the owner of the 
land: through which the channel passes 
has not used the water fora longtime is 
not necessarily fatal tohis right to use 
the water. In the present case the findings 
of the lower Appellate Court do not afford 
any answer to the presumption which 
exists in favourof the defendant as regards 
his right to use the water in virtue of 
this pat passing through his land. We 
do not know when this pat was constructed 
nor do we know the terms of the agree- 
ment between the owners of the various 
lands through which the pat passes and the 
persons who constructed the pat as to the 
rights of the parties with regard to the 
use of the water. The practice as found by 
the lower Appellate Court has been . that 
the plaintiffs have been using water ex- 
elusively for their benefit. But it does 
not mean anything morethan this that the 
defendant having no need to use the water 
up to 1919 had not used it. In the absence 
of any evidence as to the terms of an agree- 
ment between the parties when the pat was 
constructed, it can be fairly presumed, as 
pointed out in the case of Roberts v. Rich- 
ards (1)that the defendants as owners of 


.the lands would have such a right, [A] We 


are not concerned in the present case with 
the exact extent of the use of water which 
the defendant is entitled to make, That 
point does not arise in this suit: and-if it 
arises between the parties hereafter, it will 
have to be decided then. .The present suit 
is based on the allegation that the plaintiffs 


(1) (1881) 50 I. J. Ch, 297; 44 In T, 271, 
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have an exclusive right touse the water of 
this pat, and' thatthe defendant has no 
right whatever. . À i 

Under the circumstances, we are of opin- 
ion that the plaintiffs’ suit for an injunction 
against the defendant restraining him from 
we the water of this watercourse must 

ail, f 

I desire to add that, with regard to this 
new aspect of the case, we have heard 
arguments on both sides after the point 
was mentioned to the Pleaders. We have 
also considered whether it is desirable or 
necessary under the circumstances of the 
case to havea fresh finding on the question 
arising on this aspect of the case. But we 
do not think that it would serve any useful 
purpose to remand the case on this point. 
The position of the parties with reference 
to this pat is clear, and on the findings 
there is room for the presumption to which 
1 have referred. In view of that presump- 
tion in favour of the defendant,- the plaint- 
iffs’ claim must fail, I would, therefore, 
allow the appeal, reverse the decree of the 
lower Appellate Court and dismiss the 
plaintiffs’ suit. As regards costs, the appel- 
lant will get the costs of this appeal from 
the respondents. The parties to bear their 
own costs in the trial Court and in the lower 
Appellate Court. 

As regards Appeal No. 650, it isclear on 
the plan that this artificial watercourse 
does not pass through the land of the 
defendant in this suit. The land belong- 
ing to him is marked on the planas Survey 
No. 216, pot 3. That plot is a small triangle 
shown in the plan, the apex of whieh 
comes very nearthe pat, but at no point 
does the pat cross defendant No. 3's land. 
There isno scope for the presumption in 
‘his favour as there would be in the case 
of a person through whose land the artificial 
channel passes. I would dismiss the appeal 
with costs. 

Fawcett, J.—[A]I agree. Iwould add, 
as regards theprinciple that has been men- 
tioned in my learned brother’s judgment as 
going in favour of the appellant in Appeal 
No. 706 of 1925, thatit has been applied 
in Krishna Dayal Gir v. Bhawani Koer (2) 
where some of the main cases which have 
recognized it are cited. It has also been 
discussed in Peacock’s Law relating to 
Easements in British India, Edition 1904, 
pages 220-222,and the conclusion come to 


(2) 43 Ind, Cas, 235; 3 P. L, J. 51; 3P, L, W, 5. 
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by the learned author is that the principle 


_ is a reasonable one, which should apply also 


in India. Furthermore, the Privy Council 
have recognized it in Maung Byav. Maung 
Kyi Nyo (3). After referring to the ordinary 
rule that in the case of an artificial water- 
courseany,right of theowner to the fiowof the 


, water must rest on prescription or grant 


from or contract with the owner of the land 
from which the water is artificially 
brought, they go on to say (page 506*);— 
“There is, however, a well-established 
principle of law...namely, that a water- 
course originally artificial may have been 
made under such circumstances, and have 
been used in such a way that an owner 
ofland situate on its bank will have all 
the rights over it that a riparian owner 
would have if it had been a natural stream.” 


J 

Then the leading English cases in support 
of it are cited. Therefore, there is, in my 
opinion, the best authority for applying 
the principle in this case. -The mere fact 
that it has not been brought te the notice 
of the two lower Courts should not stand 
in our wayof applying it to a case, in which 
on the facts it is clearly applicable. No 
doubt, the circumstances under which the 
watercourse was made may be proved, and 
it might be shown that, as a matter of fact, 
by agreement the owner of a particular 


| land through which it passed was not to 


have the use of the water. Then, of course, 
that principle would not apply. Butin the 
absence of any such evidence, I think the 
presumption clearly arises,.and the burden 
of proving the contrary is upon the plaintiffs, 
They have not satisfied that burden, 
though evidence was adduced as to the 
construction of the watercourse. Accords 
ingly, I think Appeal No. 706 should be 
allowed and the plaintiffs’ suit dismissed, 
ALN. A, Decree accordingly. 


(3) 90 Ind. Cas, 198; 3 R. 494; 42 O., L, J. 186; 49 
M. L. J. 282; A. I. R. 1125 P.O. 236; 27 Bom. L., R 
1427; (1925) M. W, N. 694; L. R.6 A. (P. C.) 209; 30 
O. W. N 218; 52 T. A. 385 (P. CO), 
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CALCUTTA HIGH COURT. 
Civin Rove No. 914 or 1926. 
December 3, 1926. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Graham, 
SARADINDU MOHAN MUKHERJEE 
AND OTHERS-—DECREE. HoLDERS— 
PETITIONERS 


versus 
GIRISH CHANDRA TEWARI— 
JupGMENT-DEBToR—OrposiTE PARTY. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 


~ 90—Execution sale—Duty of Court on setting aside sale 
` to give time to decree-holder to take further steps—Dis- 
- missal of execution petition without giving time—Re- 
- vision. 


‘ 
. 


4 


Where an execution sale is set aside, the Court 
should not dismiss the execution petition without 
giving reasonable time to the decree-holder to take 


further steps. [p. 335, col 1; A] 


Rule against an order of the Munsif, 
Ranaghat, dated the z¥th June, 1926, in 


- Title Execution Case No. 1953 of 1921. 


Babus Girija Prasanna Roy Choudhury, 
„Ramesh eChandra Sen, and Bankim 


- Chandra Banerjee, for the Petitioners. 


Babu Tarakeswar Pal Choudhury, for the 
Opposite Party. aaa 


. , JUDGMENT. 
Mukerji; J.—This Rule had been 


` issued to show cause why an order passed 
_ bythe Munsif of Ranaghat, dated the 29th 


June, 1926, and referred to in the petition 
upon which the, Rule has been issued 
should not be set aside or such other or 
-Further orders passed as to this Court may 
seem fit and proper. It is not necessary 
to refer to the earlier proceedings that 
took place in connection with the execution 
case out of which this Rule has arisen. 
‘We may begin for our present purposes 
from the 29th June, 1926, the date on 
which the order in question was passed 
by the learned Munsif. On that day the 


+ learned Munsif disposed of certain pro- 


ceedings that were pending before him 
for setting aside the sale which had taken 


< place in the said execution proceedings. 


This order appears to have been passed 
Bometime at about 4-30 in the afternoon. 
There is some controversy as to whether 
the Pleader for the petitioner-decree-holder 
was present in Courtat that moment or 
not and it is fairly clear that the peti- 
tioner's karpardaz was absent at the time. 
After setting eside the egale by the order 
to which I have already referred the 
learned Mansif proceeded then and there 
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to pass an order calling upon the decree- 
holder to take steps, ifany, at once, obvi- 
ously meaning that the decree-holder was 
to ask for issue of fresh sale proclamation. 
The next order which appears on the 
order-sheet and bears the very same date 
runs in these words: “The decree-holder’s 
Pleader Mr. S. ©. Mitra was ‘informed of 
the above order. He did not sign that 
order. No further step taken by the decree- 
holder. The execution case is dismissed . 
for default.” | 

As regards the question whether the 
decree-holder’s Pleader was informed of 
the order or not and whether he refused 
to sign the order although it was shown 
tohim, I do not think we need go into 
that matter at the present moment. The 
finding of the learned Subordinate Judge 
in the present case is that it has not been 
established that in point of fact the Court 
had personally asked the Pleader to sign 
the order-sheet or to take steps—which 
was the interpretation that was sought to 
be put upon the order recorderd by the 
learned Munsif. It may be taken for our 
present purpose that the Pleader had in- 
formation of the order which the learned 
Munsif had passed and that he did not 
sign the order-sheet or take any steps, 
The position then is this that the proceed- 
ings in connection with the setting aside 
of the sale had terminated. Immediately 
after the passing of the order in the said 
proceedings a further order was passed 
by the Munsif calling upon the decree- 
holder to take steps and it must be remem- 
bered that this last mentioned order could 
not possibly have been passed very much 
earlier than 4-30 r. m. and shortly there- 
after finding that no body was present or 
prepared to take steps on behalf of the 
petitioner the learned Muusif proceeded 
to dismiss the execution proceedings for 
default. To say the least the haste with 
which the proceedings were conducted by 
the Munsif on this particular occasion 
appears to my mind to have been some- 
what indecent. Be that as it may, the 
order dismissing the application for de-, 
fault does not, in my judgment, appear 
to have been at all a reasonable one. It 
could not be expected that the decree- 
solder or his men should be present in 
Court in order to find out the precise 
moment at which the proceedings for 
setting the sale aside would terminate and 
to hear what further order was going to 


due by a garnishee to the judgment-debtor; it “may 

< proceed to sell-a debt leaving this question opén. [p. 

- $37, col. l; BL Pig ese 

_ . Second appeal from the decision of the 
Assistant Judge at Ahmedabad, in Appeal 


Na 420 of 1924, confirming the decree, 
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cedure Code and that there was no order 
passed by the Court, determining whether 
the debt existed or not.” j 
-The learned Judge held that there was 
an order, which required eto be set aside 


(iĝi I 0. 1927) 
open to the Oourt under rr. 58 and 63 of 


O, XXI. And the Court dissented from the. 


earlier decision of the Court in Harilal 
Amthabhai v. Abhesang Meru (3) and held 
that such an inquiry on the objection of 
the garnishee to the attachment was perf 
missible. There was no point in that case 
as to whether the order was referable to 
r. 66 of O. XXI, In the present case there 
is no order under r. 63. But the order that 
we have was made under r. 66. Therefore, 
the fact that this particular debt was put 
up for sale and purchased by the plaintiff 
does not prevent the defendant from put- 
ting forward the plea which he had put for- 
ward in the-execution proceedings. 

I desire to make it clear that I do not go 
so faras to hold thatit was not open to 
the executing Court in this case to- deter- 
mine the contention of the present de- 
fendant and to decide the question as to 
what particular amount was due by him 
to his creditor with a view to determine as 
to how far the attachment was liable to be 
set aside. I express no opinion on that 
point, as it is not necessary to do so. [B] It 
is sufficient to observe that in the present 
case it does not appear that the point was, 
in fact, decided by the Court, and I cannot. 
say that it was obligatory upon the Court 
. to decide the question for the purpose of 
taking action under r. 66. [B] It was open 
to the Court to take the course which it 
seems to meit took in this case without 
deciding the question raised by the present 
defendant. From the wording of the order 
passed on January 28, 1y22, I am not at 
all satisfied that the Court really meant 
to act under rr.58 to 63 and that there 
was no investigation contemplated by those 
rules. The Court hassimply acted under 
r, 66, and, therefore, there is no order 
under r. 63 which has become conclusive 
goas to prevent the defendant from plead- 
ing that the amount claimed is not due. 

I, therefore, allow this appeal, set aside 
the decrees of the lower Courts and remand 
the sase to the trial Court for disposal on 
the merits. 

Fawcett, J.—I think in view of the 
decision in Toolsa Goolal v. John Antone 
(1), that it is not clear that the Subordinate 
Judge did, in fact, decide on the dispute as 
to the amount ofthe debt attached. That 
decision distinctly lays down that there 
is no other course open to the judgment- 


(3) 4B, 323; 5 Ind, Jur, 257; 2 Ind, Daa, (N. 5.) 722. 
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creditor, who has attached a debt which 
the garnishee denies, than to have it sold, 
or to have a Receiver appointed. No doubt 
that decision is very seriously affected by 
the ruling in Tayabali Ghulam Husein 
v. Atmaram Sakharam Vani (2) where 
Harilal Amthabhai v. Abhesang Meru (3) 
was dissented from, and it was held that 
an executing Court could go into the 
question whether the debt which the 
garnishee denies was actually due. In fact 
Scott, CO. J., in his judgment at page 637* 
goes further and says:—‘It is of importance 
that garnishee’s claims and objections 
should be decided at least as promptly as 
other objections to attachment.” But, on 
the other hand, Toolsa Goolal v. John 
Antone (L) was not referred to either in the 
arguments before the Court or in the 
judgment of the Court in Tayabali's case (2) 
and it is not, therefore, directly dissented 
from, Again Toolsa Goolal’s case (1) has been 
followed by other High Courts, namely, in 
Maharaja of Benares v. Patrgj Kunwar (4) 
and Ma Saw Yinv. Hock To (5). [A] But 
itis to be noticed that in the latter two deci- 
sions the Court adopted a very important 
addendum to what was said in Toolsa 
Goolal’s case (1), namely, that if the first of 
the two alternative courses was adopted, 
the sale of the debts should beaster giving 
notice to the intending purchasersof the 
fact that the existence of some of them was 
denied by the debtor, ‘That obviously is a 
very desirable precaution to be taken in the 
interests of the auction-purchaser. In the 
present case, no doubt, no such reservation 
was made inthe proclamation of sale; but 
on the other hand, the judgment in ‘'volsa 
Goolal’s case (1) contained no such reser- 
vation and its omission does not, therefore, 
justify the inference that the executing 
Court had decided the dispute as to the 
amount of the debt. [A] But certainly there 
is an important difference between the ratio 
decidendt in Toolsa Goolal’s case (1) and 
Tayabali's case (2). 

Here we are concerned with the objec- 
tion that the defendant is debarred from 
showing that he really did not owe the 
amount of the debt that was attached and 
sold, and I think such an objection should 
be clearly made out before it is allowed. 
In the present case,as shown by my learned 


(4) 28 A. 962; A. W. N. (1903) 277. 
(5) 97 Ind. Cas. 247; 4 R. 100; A. I. R. 1926 Rang, 
175 
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brother, there is a reasonable doubt whe- 
ther there was any order made against the 
defendant in execution proceedings within 
the meaning of XXI, r. 63. I, 
therefore, agree that the appeal should be 
allowed and the case remanded. 

Per Curiam.—As regards costs, we 
order that the defendant should get his 
costs of this appeal and in the lower 
Appellate Court. The costsin the trial 
Court and all further costs will be costs in 
the suit. - 

Itis hardly necessary to add that the 
parties will be at liberty to adduce evi- 
dence, ' 


AN, A, Appeal allowed. 
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152 or 1926. 

. September 3, 1926. 

Present :—Jufstice Sir Lallubhai Shab, Kr., 

and Mr. Justice Percival. 

ABDUR REHMAN PATHAN AND OTHERS 

— A.PPLIOANTS 


VETSUS 

DHARMA BUDHYA PATIL—OPPOoNENT., 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25, Sch. II, Art. 85 (4i)—Suit for damages for il- 
legally cutting trees—Jurisdiction of Small Cause 
Court—Practice—Plea ef want of jurisdiction, whe- 
ther can be raised for the first time in revision. 

A suit torecover damages done by the defendant 
to the plaintiff's trees by illegally cutting them is 
excluded from the jurisdiction of the Small Oause 
Court by Art. 35 (ii) of the Second Schedule to the 
Provincial Small Oause Courts Act. [p. 338, col. 2; Al 

Where a Court has no jurisdiction to entertain a 

_suit of a particular nature, the consent of the parties 
‘or the failure of the parties to raise the point can- 
not give jurisdiction to that Court and, therefore, it is 
open to the High Oourt to interfere with a decision of 
-a Small Cause Court under s. 25 of the Provincial 
Small Cause Courts Act on the ground that the 
Court had no jurisdiction to try the case even though 
this point was not raisedin the trial Court. [p. 338, 
col. 2; p. 339, col. 1; B] 

Ayub Haji Suleman v. Jainuddin Gulamali Maulvi 
(1) and Maharana Shri Daviatsingh v. Khachar Hamir 
Mon (8) followed. : 

Application from an order passed by the 
First Olass Subordinate Judge at Thana, 
in Small Cause Suit No. 504 of 1925. 

Mr. K. V. Joshi, for the Applicants, 


Mr. A. G. Sathaye, for the Opponent, 


JUDGMENT,—This is an application 
under s. 25 of the Provincial Small Oause 
Courts Act, It arises out of a suit filed by 

' fho plaintiff to recover the amount of dam- 
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ages done by the defendants to the plaint- 
iffs trees by illegally cutting them. The 
defendants put forward their contention 
on the merits alleging that they had not 
cut the plaintiff's trees, but that the trees 
cut by them were their own trees. . 

The First Class Subordinate Judge, with 
Small Cause Court powers tried it as a- 
Small Cause suit, and decided in favour 
of the plaintiff and passed adecree in his 
favour. 

Defendants Nos. 2 and 3 have applied to 
this Court under s. 25 of the Provincial 
Small Cause Courts Act. [A] It is urged 
in support of the application that the 
Small Cause Court had no jurisdiction to 
try the suit,as it is excluded from the 
jurisdiction of the Small Cause Court 
having regard to the provisions of Art. 35 
(ii) in the Second Schedule of the Provin- 
cial Small Cause Courts Act IX of 1887. 
This point was not raised in the lower 
Court, but it seems to us that the conten- 
tion is correct. A similar point was recently 
allowed by Sir Norman Macleod, ©. J. in 
Ayub Haji Suleman v. Jainuddin Gulamali 
Maulvi (1). We agree with the view taken 
in that case, and we think that the point 
should be allowed. [A] The plaintiff has 
really no answer to it on the merits, 

[B] It has been urged, however, on his 
behalf that this point not having been 
raised, the Court should not interfere under 
s. 25 of the Provincial Small Cause Courts 
Act ; and reliance has been placed upon 
several cases like kam Lal v. Kabul Singh 
(2), Suresh Chunder Mattra v. Kristo Ran- 
gini Dasi (3) and Parameshwaran Nambu- 
dari v. Vishnu Embrandri (4). On the other 
hand, reliance is placed by the learned 
Pleader for theapplicants upon Kollipara 
Seetapathy v. Kankipaty Subbayya (5), Abdul 
Majid v. Bedyadhar Saran Das (6) and 
Shankarbhai v. Somabhai (7). It may be 
mentioned that some of the cases which 
have been relied upon by Mr. Sathaye for 
the opponent were considered by this 
Court in Maharana Shri Davlatsingh v. 
Khachar Hamir Mon (8). The principle 


(1) 95 Ind. Cas. 270; 28°-Bom. L. R. 540; AVI. R 
1926 Bom: 362. 

(2) 25 A. 135; A, W. N. (1902) 219, 

(3) 21 O. 249; 10 Ind. Dec. (x. s.) 798. 

(4) 27 M. 478. 

) 1 Ind, Cas, 543; 33 M. 323; 20 M. L. J. 718; 6M, 

L. T. 121 (F. B). - 

"3 37 Ind. Oas. 92, 39 A.101; 14 A. L. J. 984, 

7) 25 B. 417; 3 Bom, L. R, 129. 
8) 4 Ind, Qas. 830; 34 B, 171; 11 Bom; L. R, 1380, 


and Brojo Behari Mitter v. Kedar Nath. ‘Mozumdar 
(12), followed. 

Appeal from the decisien of the Firet 
Class Subordinate Judge at Belgaum, in 


puit No, 321 et 1920, 


asu saraut Ul VEDRIT 
of the appellants, “has argued before us 
three points in appeal to support his con- 
tention that the cefendant’s family was not 
in possession as permanent tenants, The 
first point-raised by him is that the lands 


[l011. O. 1997) 


were granted in‘inam' to the plaintiffs’ 
family inthe year 1758-59 by Shambhu 
Maharaj of Kolhapur. He relies for this 
purpose on the decision of the Inam Com- 
missioner, Ex. 43, dated April 30, 1859, 
and the Sanad, Ex. 164, His contention 
is that defendant's family are admittedly 
on the land since 1857, and must have come 
into possession sometime after the grant 
of the inam to the plaintiffs’ family, and, 
therefore, there is satisfactory evidence of 
the commencement of the tenancy of the 
defendant's family, inasmuch as it must have 
come into existence at some time between 
1758 and 1857. Mr. Desai also contends that 
ths mere length of possession is not suffi- 
cient to raise the presumption under s. 83 
of the Bombay Land Revenue Code if the 
commencement.of the tenancy is proved, 
and he relies on the case of Gangabai v. 
Kalapa Dari Mukrya (1) where it was held 
that (page 422*) “there is nothing to prevent 
tenancy from year to year continuing for a 
century, oreven longer, if neither the land- 
lord nor the tenant chooses to put an end 
toit." Mr. Desai's further contention is that 
it is not necessary to prove that the tenancy 
commenced ina particular year, but it is 
sufficient if the origin of the tenancy caa 
be traced back to a definite period, and he- 
relies upon the case of Narayan Ram- 
chandra v. Pandurang Balkrishna (2) where 
the period was a period of twenty years 
from 1830 to 1850 and it was held that it 
was sufficient to negative the presump- 
tion under s.. 83 of the Bombay Land 
Revenue Code. Fawcett, J., in that case 
remarked (page 834T):— 

“Once you get a particular time as in 
this case you get the years 1830 to 1990 
between which the tenancy must have 
begun, then there is a commencement with- 
in a certain period shown which bars the 
presumption arising. At the same time 
this treatment of a ‘period’ as sufficient to 
satisfy the requirements of s. 83 must, of 
_ course, be applied with reasonable limits. 
I do not, for instance, mean to say that it 
would suffice to show that a tenancy had 
commenced after the flood.” - 

The learned Subordinate Judge held that 
the period between 1758 and 1912 or 1857 


is too long and obscure to be treated as a 


(1) 9 B. 419; 5 Ind. Dec. (N. a.) 277. s 

(2) 76 Ind. Oas. 71; 24 Bom. L. R. 831; 47 B. 4; A. 
1. R. 1922 Bom. 402. 
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definite period constituting satisfactory evi- 
dence. of the commencement of the tenancy 
within the meaning of s. 83. [A] Assuming 
that a short period of years is a definite 
period constituting satisfactory evidence 
of the commencement of tenancy within 
the meaning of s. 83, I think that the 
period of a century is too long and in- 
definite a period to constitute satisfactory 
evidence of the commencement of a ten- 
ancy within the meaning of's. 83. TA] The 
contention of the appellants is, however, 
opposed to the ruling in Ramchandra 
Narayan Mantri v. Anant (3) where it was 
held that [B] “the mere fact that a tenancy 
has commenced subsequently to the com- 
mencement of the landlord's tenure, does 
not prevent the application of s. 83 (1) of the 
Bombay Land Revenue Code...in cases 
where by reason of the antiquity of the 
tenancy no satisfactory evidence of its com- 
mencement is forthcoming.” [B] The same 
view was taken in Hari Vasudev Altre v. 
Tukaram (4). In Siddanath v. Chiko Bhag- 
wantrao {5) Sir Norman Macleod, C. J. 
held (page 536*):— 

“But if he can show that he has been on 
the land so long that the commencement 
of his tenancy cannot be ascertained, then 
the presumption under para. 2 of s, 83 
arises, and it was held in Ramchandra 
Narayan Mantri v. Anant (3), that even 
although it was proved that the origin of 
the tenancy was of a later date than the 
lessor’s tenure, still the presumption would 
arise, provided, as I take it, that the actual 
date of the origin was not known.” 


The case of Rumchandra Narayan Mantri 
v. Anant (3) was criticised on another point, 
namely, that the words ‘orgin of the 
tenancy’ did not mean the terms under 
which the tenant commenced to hold. 
Fawcett, J., in the case of Narayan Ram- 
chandrav. Pandurang Balkrishna (2), saya 
(page 835T):— 

“I agree with my learned brother that 
there is no reason to differ from the view 
taken in Ramchandra Narayan Mantri v. 
Anant (3) that the mere fact of-a tenancy 
having commenced subsequent to the land- 
lord’s tenancy does‘ not prevent the ap- 
plication of s. 83 becausethere may be cases 


(3) 18 B. 433; 9 Ind. Dee (N. 2.) 798. 

(4) (1893) P.J 323. 

(5) 63 Ind. Cas. 935; 23 Bom. L. R. 533. 
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where in spite of that the commencement 
of the tenancy is in obscurity.” 

We think, therefore, that the first point 
raised by Mr. Desai fails. 

[His Lordship then referred to the evi- 
dence and proceeded:—] 

We think, therefore, that by reason of 
the antiquity of the defendant's tenancy 
there is no satisfactory evidence of the 
commencement of the tenancy of the de- 
fendant’s family, and under s. 83 of the 
Bombay Land Revenue Code the tenancy 
of the defendant's family is permanent. 

Mr. Nilkant on behalf of the respondent 
supported the decision of the lower Court 
on the points decided in his favour but 
contended that the decision of the lower 
Court on the point of res judicata was 
erroneous, Mr. Nilkant contended that the 
present plaintiff No. 1 and the deceased 
father of plaintiff No. 2 were actively as- 
sisting Bhau in Suit No. 545 of 1913 and 
had caused Bhau to file the said suit and 
were practically the plaintiffs though they 
did not appedr as plaintiffs formally, and, 
therefore, the decision in Suit No. 545 of 
1913 operated as res judicata. He relied 
on the casein Shangara v. Krishnan (6), 
where it was held that a decision in a suit 
brought by the benamidar was binding on 
the realowner. The case of a benamidar 
is quite different to the case of Bhau 
Satgauda, the tenant. who brought the 
previous suit. Though a benamidar has 
no beneficial interest in the property, he 
represents in fact the real owner, Their 
Lordships of the Privy Council in Gur 
` Narayan v. Sheo Lal Singh (7) observe 
(page 9*):— 

“Their Lordships find it difficult to 
understand why, in such.circumstances, an 
action cannot be maintained in the name 
of the benamidar in respect of the pro- 
perty although the. beneficial owner is no 
party to it. The bulk of judicial opinion 
in India is in favour of the proposition 
that in a proceeding by or against the 
benamidar, the person beneficially entitled 
is fully affected by the rules of res judicata. 
With this view their Lordships concur. 
It is open to the latter to apply to be 
joined in the action; but whether he is 


made a party or not, a preceeding by or 
(6) 15 M. 267; 2 M. L. J. 93; 5 Ind. Dec (x. s.) 


537. 
(7) 49 Ind. Cas. 1; 46 I. A. 1; 17 A. L. J. 66: 36 
. L.J. 68; 9 L, W. 335; 23 C. W. N, 521: 1 U. P. 
L. R. (P. C.) 1; 46 Q. 566; 12 Bur. L. T. 122 (P. CO) 
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against his representative in its ultimate 
result is fully binding on him.” 

The benamidar occupies a representa- 
tive capacity and it is possible that in 
cases where asuitis brought in arepresenta-~ 
tive capacity the decision in the suit may 
be binding on persons who may not be 
parties to the suit or claiming through 
them, as for instance a decree fairly and 
properly obtained against a Hindu widow 
may bind the succeeding heirs because 
the whole estate is for the time being 
vested in her: see Katama Natchier v. 
Rajah of Shivagunga (8) and Ramsumran 
Prasad v. Shyam Kumari (9). So also the 
next Saranjamdar may be barred. by the 
principle of res judicata by virtue of tbe 
judgment obtained against the former 
Saranjamdar: see Madhavrao Hartharrao v. 
AnusuyabaiEknath (10). But the reason why 
theprevious decision operates as res judicata 
against other persons who are not parties 
to the previous suit or literally claiming 
through them, is that the previous suit 
was either brought by or against persons 
who occupied a representative capacity. 
In the present case the tenant of the pre- 
sent plaintiffs, who brought the Suit No. 545 
of 1913, did not occupy a representative 
capacity and the present plaintiff, who is 
the lessor, cannot be said to be a person 
claiming through Bhau who was bis lessee. 
[C] It has been held by the Calcutta High 
Court in Rambrohmo Chuckerbutti v. Bunsi 
Kurmokar (11) and in Brojo Behari Mitter 
v. Kedar Nath Mozumdar (12) that the 
decision in a suit by the lessee cannot 
operate as res judicata against a person 
claiming the same property through the 
lessor; and that a lessor cannot be con- 
sidered as a party claiming under bis 
own lessee. [C] In Gokul Mandar v. Pud- 
manund Singh (13) their Lordships of the 
Privy Council observed when dealing with 
the question of res judicata that (page 715)* 
“The essence of a Code is to be exhaustive 


(8) 9M. T. A. 539 at p. 604, 2 W. R. P. O. 31: 1 
Suth. P. ©. J. 520; 2 Sar. P. ©. J. 305; 19 E. R. 


843. 

(9) 69 Ind. Cas. 71; 25 Bom. L. R. 634; 31 M. L. 
T. 200: 3 P. L. T, 749; A. L R.1922 P. C. 356; 1 Pat. 
741; 16 L. W. 956: 21 A.L. J. 18; 9 O.& A L. R. 
175: 27 O. W. N. 269: 37 ©. L. J. 356; 44 M. L. J 
751: 49 T. A. 324 (P. G). 

(10) 36 Ind. Cas. 505; 40 B. 606; 18 Bom. L. R. 768. 

df 110. L. R. 122. 

(12, 12 ©. 580; 6 Ind. Dec. (x. s.) 394 (F. B.). 
(13) 29 O. 707:4 Bom. L. R. 793; 29 T. A. 196; 6 
C. W. N. 825: 8 Sar. P.O. J. 323 (P. O). 
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onthe matters in respect of which it de- 
clares the law, and it is not the province 
of a Judge to disregard or go outside the 
letter of the enactment according to its 
true construction.” We think, therefore, 
that the decision in the previous Suit 
No, 545 of 1913 (Bhau Satgauda v. Rama 
Bahiru, does not operate as res judicata. 
The result is that, in my opinion, the 
decision of the lower Court is correct and 
this appeal should be dismissed with costs. 
Faweett, J.—I agree. With regard 
to the question of the application of s. 83 
of the Bombay Land Revenue Code, the 
tenancy in question can certainly claim to 
be of antiquity in view of the fact that it 


may have gone back to the year 1758, if ` 


not earlier, and it is in consequence of 
that antiquity that I think there is an 
obscurity as to the commencement of the 
tenancy.- [A] I quite agree that logically 
Mr, Desai for the appellants can contend 
that a period of a hundred years falls 
within the view taken in Narayan Ram- 
chandra v. Pandurang Balkrishna (2) but 
as there mentioned, some reasonable limits 
must be applied, and I think that, at any 
rate, a period of hundred years is too 
long to satisfy that condition. 
learned Subordinate Judge has written 
a full and careful judgment in which he 
has considered all the questions arising, 
and there is, in my opinion, no adequate 
reason for our interfering with his decree. 
ALN, A. Appeal dismissed, 
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Where it is found that the Court-fees maid on g 
plaint are insufficient and that the value of the pro- 
perty has been under-estimated, the Court has power 
to make an inquiry as to the value of the property 
and ifthe Court has jurisdiction to decide the case, tha 
Court can dismiss the suit if the additional Court- 
fee isnot paid within such time as the Court shall 
fix. Where, however, the market-value of the pro- 
perty goes beyond the pecuniary jurisdiction of the 
Court which has made such an inoniry then, 
it is the imperative dutv of the Court under O VTL, 
r. 10, to return the plaint for presentation to tha 
proper Court. [p. 344, col. 2; p. 345, cols. 1 & 2: AI 

The plaintiff should in such a case ba allowed to 
pay the deficient Court-fee in the Court whieh has 
jurisdiction to hear the case and should be given 
credit to the Court-fees already paid. Ip. 344, col. 2: BI 

Section 10 of the Court Fees Act allows a Court to 
dismiss a suit for non-payment of Court-fees only 
when it has jurisdiction to try the suit. [p. 344, eol. 


1; C.] 
Prabhakarbhat v. Vishwambhar Pandit (1) and Vis- 
weswara Sarma v. Dr. T. M, Nair (2), relied on. 


- Application from an order passed by the 
District Judge, Beleaum, in Miscellaneous 
Appeal No. 8 of 1924, reversing that of the 
Subordinate Judge at Hukeri, in Oivil Suit 
No. 32 of 1920. 

Mr. A. G. Desai; for the Applicant. 
Mr, Nilkant Atmaram, for the Opponent. 


JUDGMENT. 

Patkar, J.—The plaintiff in this case 
sued to recover possession of the property 
with past and future mesne profits and 
costs in the Subordinate Judge's Court of 
Hukeri. The defendant contended that the 
market-value of the property in suit was 
more than Rs. 5,000 and that the Hukeri 
Court had no jurisdiction to try the suit. On 
April 14, 1924, the Hukeri Subordinate 
Judge held that the market-value of the 
subject-matter in suit was more than 
Rs. 5,000 and, therefore, the Court had no 
jurisdiction to try the suit and directed the 
plaint to be returned for presentation to 
the proper Court. The plaintiff appealed 
against this order and the learned District 
Judge held that the best order to pass was 
to follow the directions ofs. 10 of the Court 
Fees Act. He, therefore, vacated the order 
of the trial Judge and instead of that he 
passed the following order :— 

“Plaintiff do within a fortnight of the 
reaching ofthe Record in “the trial Court 
amend the plaint by showing the market- 
value of the house to be Rs. 5,397 and 
paying the deficient Court-fee on the plaint. 
Ifthat amendment is not made and the 
deficiency of the Court-fee is not made 
good within that time, then the suit shall - 
stand dismissed, If it is so made, then the 


Bad 


plaint shall be returned for presentation to 
the proper Court.” 

Application No. 312 of 1995 has been filed: 
against this order. On August 7, 1925, the 
plaintiff paid the deficient Court-fees, but 
the Subordinate Judge of Hukeri dismissed 
the suit on August 8, 1925, on the ground 
that the District Judge had, given only a 
fortnight’s time to make good the deficient 
Court-fees and as the plaintiff did not 
amend the plaint and pay the deficient 
Oourt-fee stamp on August 6, 1925, he had 
no other recourse but to dismiss the suit. 
Against this erder Application No. 311 of 
1925 has been filed in this Court by the 
plaintiff. Mr. Desai for the plaintiff con- 
tended that the only Court which could 
pass the order dismissing the suit under 
a. 10 of the Court Fees Act was. the Court 
having jurisdiction, and that, under O. VII, 
r. 10 of the Civil Procedure Code, it was 
the imperative duty of the Court to return 


the plaint for presentation to the ‘proper’ 


‘Court. Under O. VII, r. 11, the plaint shall 
be rejected if the plaint is written upon 
paper insufficiently stamped and the plaint- 
iff on being required by the Court to 
supply the requisite stamp paper within a 
time to be fixed by the Court fails to do so. 
Order VII, r. 11, may apply to the initial 
stage of the suit before the plaint ‘is 
registered, ands. 10 of the Court Fees Act 
may apply to a subsequent stage of the 
suit. [C] But I think that the Court which 
can dismiss the suit for non-payment of the 
Court-fees within time is a Court which has 
jurisdiction to dismiss the suit. [C] If the 
plaint was returned for presentation to the 
proper Court the plaintiff could take ad- 
vantage of the Court-fees that had been 
paid on the previously filed plaint and he 
could pay the deficient Court-fees in the 
Court having jurisdiction to hear the case. 
There was a’ doubt entertained for some 
time under the old Civil Procedure Code whe- 
ther a plaint should not be returned before 
it was registered or whether it might be 
returned at any stage of the suit. The 
Bombay High Court took the view which 
is now embodied in O. VII, r. 10, that the 
plaint may be returned at any stage of the 
suit. The Full Bench decision of the 
Bombay High Court in Probhakarbhat v. 
Vishwambhar Pandit (1) says (page 317*): — 
“Where a Court-fee on the institntion of 
a suit'has been paid in a Court which cannot 
(1) 8B. 313; 4 Ind Dec (N. s) 583. 
*Page of8 B—[Ed] 7T Tm: 
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possibly afford the relief sought, it does 
seem Consistent with sound principle 

the plaintiff should not be condemned to 
the fee thus paid, or that he should no 
allowed to ask without paying a sec 
fee for an adjudication from a Court wi 


-can really give one.” 


[B] These remarks show that, accor 
to the prevalent practice consonant 1 
justice, the plaintif should be allo 
to pay the deficient Court-fees in the O 
which has jurisdiction to hear the case 
he should get credit for the Court- 
which have been previously paid. [B] | 
view has been accepted by the Ma 
High Oourt in Visweswara Sarma v. D 


- N. Nair (2) where it was held that :— 


“Where a Court after receiving a p) 
and cancelling the stamp affixed the 
returns the plaint for presentation to 
prover Court under O. VII. r. 10, of 
Civil Procedure Code of 1908 the k 
Conrt to which the plaint is represe 
is hound to give credit to the fee alr 


levied by the former Oourt " : 


There is, however, a decision of 
Madras High Conrtin Kandaswamy Gour 
v. Subbat Goundan (3) in which there 
some remarks which would favour the 


_ tention of Mr. Nilkant for the oppo 


But the point doesnot seem to have — 
fully argued in thatcase. Ithink that 
allowsa Court to dismiss a suit for. 
payment of the additional Court-fee wh 
has jurisdiction to dismiss the suit. [A1V 
at a subsequent stage of the suit it is fı 
that the Court-fees are insufficient and 
the value of the property has been u 
estimated, the Court has power to mak 
inquiry as to the value of the property 

if the Court has jurisdiction to decide 
case, the Court can dismiss the suit i: 
additional Court-feeis not paid within 

time as the Court shall fix and the 
because the ‘party disobeys the order oi 
Court and the suit must fail for war 
prosecution. Where, however, the m: 
value of the property goes beyond 

pecuniary jurisdiction of the Court w 
has made such an inquiry, then, I thin 
is the imperative duty of the Oourt u 
O. VII, r. 10, to return the plaint for 
sentation to the proper Court. [A] I t 
therefore, that the District Judge 


(2) 10 Ind. Cas. 201; 35 M. 567; 21 M. L.. 
10 M. L. T 29. | 


(4) 77 Ind. Cas. 781: 46 M. L. J. 345: 34,M. 
92; (1924) M. We N, 338; ALT, R- 1924 Mad, 64 


e 
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wrong in fixing the time within which the 
additional Court-fee should have been paid 
in this caseand in directing that on default 
the suitshould be dismissed. I also think 
that the order of the Subordinate Judge 
(who had no jurisdiction in the case) dis- 
missing the suitis erroneous. We make 
the Rule absolute in both the cdses. We set 
aside the order of the Subordinate Judge 


of Hukeri, dated August 8, 1925, and also. 


set aside the order of the District Judge 
dated July 18, 1925, and in its stead we 
would substitute the order that the appeal 
to the District Jidge should be dismissed 
with costs. 

Fawcett, J.—I agree that there is a 
case here for our interference under s. 115 
ofthe Civil Procedure Code. No doubt, s. 1U 
of the Court Fees Act, 1870, does afford a 
basis for the contention of Mr. Nilkant that, 
on finding the market-value to have been 
under-estimated, the Court’ has an obliga- 

_tion to require the deficient Court-fees to 
be paid, but I think that that direction in 
the section presupposes that the Court has 
jurisdiction to try the suit. That is 
supported by the fact that in the second 
clause of s. 10 provision is made for the suit 
“being stayed until the additional Court-fee 
is paid, and it is enacted that if the addi- 


tional fee is not paid in time the suit shall | 


be dismissed. The word “dismissed” con- 
templates ordinarily a stage where a Court 
has jurisdiction to try asuit, and does not 
merely reject a plaint. This construction, 
I think, is also in accordance with the 
principle that the Court should try and 
construe enactments that otherwise may be 
inconsistent in a manner that reconciles 
them as far as possible. The Civil Pro- 
cadure Oode in O. VII, r, 10, gives a man- 
datory direction that, if the Court finds 
that it has not jurisdiction to try a par- 
ticular suit, the plaint shall be returned to 
be presented to the proper Court. Rale 
11 of the same Order seems to me to cover 
cases where the Court has jurisdiction to 
try the suit, even if the relief claimed is 
undervalued. [A] Accordingly, if the Court 
findsthat the relief claimed is undervalued 
and that in consequence it has no jurisdic- 
tion to try the suit, then, in my opinion, 
the case falls under r. 10 and not under 
r. 11 (b) of O. VII, ands. 10 ofthe Oourt 
Fees Act, in so faras it requires the same 
Court to collect additional fees, is meant 
to apply to a case of the nature dealt with 
incl. (b) ofr. 1}, Therefore the original 
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order of the Subordinate Judge is, in my 
opinion, the correct one to pass especially 
having regard to the general principle ac- 
cepted bya Fall Bench of this Court in 
Prabhakarbhat v. Vishwambhar Pandit (1), 


_It would befor the proper Court, if and 


when the plaint is presented to it, to take 
the requisite steps to have the deficient 
Court-fees paid within a time to be fixed 
by that Court. [A] Then the case would in 
that Oourt fall under the provisions of O. 
VII, r. 11, cl. (b) or (c), and the Court, if 
the requisite payment was not made in 
proper time, could then reject the plaint. 
I think, therefore, that the District Judge 
exercised a jurisdiction which was not 
vested in him and that, there being no 
other remedy available, this Court should 
intervene unders. 115 of the Civil Proce- 
dure Code. Our order varying the order 
of the District Judge so as merely to dis- 
miss the appeal to him must be taken as 
effecting the dismissal of that appeal to-day, 
and our order setting aside the Subordi- 
nate Judge's order rejecting the plaint and 
dismissing the suit must also, of course, 
have effect from to-day. As an.incidental 
consequence, the Subordinate Judge in 
returning the plaint to the plaintiff must 


also return any stamp papers that have 


been deposited in his.Oourt in accordance 
with the direction of the District Judge. 

As regards costs, under the original 
order of the Subordinate Judge directing 
the plaint to be returned, the plaintiff has 
to bear all costs up to that date of April 
14, 1924. That order as to costs will stand. 
The District Judge ordered that, in case 
the amendment is made and the plaint is 
ultimately presented to the First Class 
Court, then the costs of the proceedings 
in the trial Court will be costs in the sub- 
sequent suit. We think that any subse- 
quent costs incurred in the trial Court 


.snould be dealt with in that way, namely, 


that ifthe plaint is presented in the First 
Class Court they will be costsin the suit, 
but otherwise they should be borne by the 
plaintiff. As regards the costs of the 
appeal to the District Judge, there is no 
reason to interfera with his order that the 
respondent's costs of that appeal should be 
borne by the appellant. As to the costs 
in this Court, the applicant has been suc- 
cessful and following the ordinary rule. 
the epponent should bear his costs in both 
the cases. 

AL Ny A Rule made absolute, 


348 
MADRAS HIGH COURT. 
Sgcono Oyi APPEAL No. 515 or 1924. 
November 1, 1926. 

Present:—Mr. Justice Waller. 

S, M. S. GOPALA IYER—PLAINTIFF— 

APPELLANT 
VETSUS 

Tus Ricat HON'ABLE Tar SECRETARY 

oF STATE ror INDIA in COUNCIL, 

THROUGH THE DISTRICT COLLECTOR 
of RAMNAD ar MADURA— DEFENDANT 

; — RESPONDENT. 

Practice— Plaintif, whether can succeed on case 
contrary to plaint—Madras Irrigation Cess Act (VII 
of 1865), s. 1—Water cess, imposition of, for un- 
authorised use of water—Opinion of Collector as to 
sufficiency of water, finality of. 

A plaintiff cannot be allowed without amending 
his plaint to ‘succeed on a case contrary to that 
alleged in his plaint. [p. 346, col. 2; A] 

On the -question whether there was sufficient water 
-for justifying levy of penalty under the Madras Irri- 
gation Cess Act the opinion of the Collector is final 
subject to an appeal to the proper authority. [p. 346, 
col. 2; 

Secretary of State for India v. Swami Naruthes- 
warar (1), followed. 

Appeal against the decree of the Court 
of the Subordinate Judge, Madura, in A. 
8. No. 79 of 1921 (A. S. No. 284 of 1920, 
District Court, Ramnad at Madura) prefer- 
red against that of the Court of the Addi- 
tional District Munsif, Srivalliputtur, in 
O. B. No. 8L of 1918 (O. S. No. 933 of 1917, 


Principal District Munsif's Court, Srivalli, ° 


puttur). 

Mr. Watrap S. Subramania Ayyar, for 
the Appellant, . 

The Government Pleader, for the Respond- 


ent, : 

JUDGMENT.—The appeal is by the 
plaintiff who seeks to recover a sum of money 
levied from him by way of water cess, His 
suit was decreed by the trial Court, but 
dismissed on appeal. The case is a per- 
fectly simple one. The main question at 
issue was whether the plaintif had used 
the water of a particular channel, which 
he denied having done. Both parties went 
to trial on the mutual assumption that 
this channel was a surplus channel and on. 
an admission of the plaintiff that his source 
of irrigation was another channel called 
Chinnamadai. The real question was, there- 
fore, as I have already observed, whether 
the plaintiff had used the water of the 
surplus channel. The Munsif allowed him- 
self to be misled tothe extent of finding 
that thechannel was not a surplus channel 
at all and that the real issue in the case 
was misleading and unnecessary. Matters 


I 


GOPALA IYĦR V. BRORETARY OF staré FOR INDIA, (LOL 1, 0. 1987]: 
_ were put right by the lower Appellate, 


Court. [A] Mr, Subramania Iyer argues that 
the lower Appellate Court was wrong in 
interpreting the pleadings too strictly and 
cited a number of rulings to show that, 
where the parties have been allowed by 
the trial Court to let in evidence on a case 
not setup in. the pleadings, the Appellate 
Court should not reverse the decision of 
the trial Court merely on the ground that. 
the case set up at the trial varied from 
that set upin the pleadings. I have yet 
to come across a case in which a plaintiff 
has been allowed without amending his 
plaint, to succeed on a case which directly 
negatived everything he had alleged in his, 
plaint. [A] In any event, even if the 
point was a good one, it would be absurd 
to remand the appeal. The District Munsif 
went completely wrong on the question of 
fact. Plaintifi’s-own evidence and the Com- 
missioner’s report show with complete clear- 
ness that the channel has no water in it 
except when the tank is full, in other words, 
it isa surplus channel. | 
Mr. Subramania Iyer’s next argument is 
that, as the registered source of irrigation 
is the tank itself and the water in the 
channel in question comes from the tank, 
his client has been wrongfully penalised. 


‘His client has admitted in his plaint that 


his authorised source is the Chinnamadai 
and his admission is confirmed by Ex. IV. 
The argument, therefore, fails. [B] The 
last point taken is that, as under the Irri- 
gation Cess Act no penalty can be levied 
unless the water was sufficient for the crop 
and in the fasli in question the crop failed, 
no penalty should have been imposed. That, 
however, isa matter to be settled by the 
Collector whose opinion as to the sufficiency 
of the water is final, subject to an appeal 
to the proper authority. Vide Secretary of 
State for India v. Swami Nautheswarar 
(0). [B] KAKE . 

The appeal is dismissed with costs. 
V. N. V. Appeal dismissed, 


(1) 6 Ind. Oas. 199; 34 M. 21; 7 M. L. T. 407; 20 
M. L. J. 766; (1910) M. W. N. 495. 
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rent for over twenty years which gives them 
the presumption that their rent is fixed—a 
presumption which is not rebutted by any 
evidence which the plaintiffs have been 


voi vwitee alulaizumauous Were made, 
Weare unable to accede to this contention, 
for,in our view, the addition of other 
parcels tothe original holding as well as 
the increase in the rental having changed 


peal, LUO applicavliuu in Opposed py the appellant No. b 18 within the discretion 
Taken Pleader for appellants Nos. 1 to 5 of the Court, there is no sufficient reason 
on the ground that underO. XXIII, r. 1, for our not permitting him to withdraw, so 
tus‘ Qourt ganhoh allow a co-plajntiff to (1) 9 0, L, R, 332, 
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far as his interest in the appeal is concern- 
ed, and that being so, I do not think 
that itis essential to consider fully the 
question whether sub-r. (4) of r. 1 of O. 
XXIII, governs an application by a co- 
plaintiff to withdraw his suit or abandon 
part of his claim, without liberty to in- 
stitute afresh suit for the subject-matter 
of the suit or part of his claim. |C] l admit 
that there are substantial reasons in 
favour of the view taken by my learn- 
ed brother that that sub-rule only 
‘governs cases of the kind mentioned in 
sub-r. (2). But, on the other hand, I think 
it is open to question whether, apart from 
sub-r. (4), the Court has not power to con- 
trol a co-plaintiff who desires to withdraw 
.from a suit, if this will operate to the 
prejudice of his co-plaintiffs. [C] It may be 
that for that purpose recourse will have 
‘to be had tos. 151 of the Oivil Procedure 
Code, or some other power. Thus, in Eng- 
land, with regard to the provisions of O. 
XXVI, r.1, it has been held that one of 
several co-plaintifis has no absolute right 
to withdraw from an action as a matter of 
course: vide In re Mathews, Oates v. Mooney 
(2). Similarly, in a Bengal case, Jogendra 
Narain Singha v. Mohamed Ismail Chou- 


dhury (3) where all the landlords concerned- 


had to join in suing for enhancement of 
rent, the Court refused to permit one of 
these landlords to withdraw and so wreck 
the suit. 
I wish to reserve full discretion to con- 
sider that point, should it arise hereafter. 
ANA. | Appeal allowed, 


(2) (1905) 2 Ch. 460; 74 L. J. Ob. 656; 54 W.R. 75; 
93 L. T 158. 
136° 86 Ind. Oas. 1085; A. I.R. 1925 Oal, 637;.52 O, 
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MADRAS HIGH COURT. 
AppEsL aeaInst ORDER No. 375 or 1924. ` 
December 3, 1926. i 
Present:—-Mr. Justice Ramesam and ` 
Mr. Justice Madhavan Nair. 
YERRA VENKATAGARI RANGAPPA 
` —APPBLLANT 
versus i . 
MADDIPATLA KONAPPA AND oTHERS— 
RESPONDENTS. 
R Provincial Insolvency Act (V-of 1920), s. 10 (2)—~ 
. Application for adjudication, dismissal of, for de~ 
fault—Fresh application,. whether lies. 
The dismissal for default of an application for 
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adjudication as insolvent does not bar a fresh appli- 
cation for the same relief. 

Ram Prasad Bhagat v. Mahadeb Lall (2), followed 

Appeal against the order of the District 
Court of Anantapur, dated the 17th March, 
1924, in J. P. No. 10 of 1923 (In the matter 
of Maddipatta Konappa an insolveni )' 

Mr. B. Somayya, for the Appellant. 

. Mr. G. Masilappa Reddi, for the Re- 
spondents., 

JUDGMENT.—The Judge has found 
that the insolvent is unable to pay his 
debts, It is true that some of his debts 
are exaggerated and one at least looks like 
abogus debt. There are other allegations 
against him in paras, 7 to 9 of the appel- 
lants counter-petition. These will have 
to be enquired into carefully hereafter, At 
present wesee no ground to interfere. 

The appellant's Vakil relies on O. IX, 
r. Yof the Civil Procedure Code and con- 
tends that the present petition does not lie. 
The case he cites Venugopalachariar v, 
Chinulal Sowcar (1) relates tp an order 
‘of annulment and cannot apply to asecond 
petition for being declared insolvent. 
We agree with Ram Prasad Bhagat v. 
Mahadeb Lall (2) where it was held that 
such a petition lies. Section 10 (2) implies 
that apart from annulment, a second peti- 
tion lies. 

The appeal is dismissed with costs. 

VN. V. Appeal dismissed, 


(1) 97 Ind. Cas. 706; 51 M. L. J. 209; (1926) M. W. 
N. 674: A. I. R. 1926 Mad. 942; 49 M. 935. 
. (2) 61 Ind. Cas. 870; 2 Pat. L. T. 335, 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrens Nos. 55 
To 61 or 1925, 
witm Cross-OxsEotions Nos. 57 anp 60 

| oF 1925, 

December 2, 1926. < 
Present:—Mr. Justice B. B. Ghose and 
.Mr. Justice Panton. 

Tue SECRETARY or STATE ror INDIA 
in COUNCIL—Oppositz Parry— 
APPELLANT IN ALL 


i versus 
FAKIR MAHAMMAD MONDAL— 
OJBECTOR—OLAIMANT—NESPONDENT, 
Bengal Sanitary Dramage Act ‘VIII of 1895), 4, 
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16—Acquisition of watercourse within Municipal of not less than 12 years previous to the 


area—Compensation whether payable—Land Acquisi- 
tion Act (I of 1894), 3.54—Appeal—Point not raised 
before trial Court, whether can be raised in appeal. 

Saction 16 of the Bengal Sanitary Drainage Act 
and the proviso to the same apply to land acquired 
within a Municipality and consequently no compen- 
sation is payable for such land when it is recorded 
as a watercourse unless itis proved that such land 
was under cultivation for a period of not less than 
12 years previous to the acquisition. [p. 350, col. 2; 
p 351, col. 1; A] 

Unless an objection is specifically taken with 
regard to a matter stated in the award of the Col- 
lector, such question cannot be urged at the time of 
the hearing of the case before the Court. [p. 350, 
col. 2; B] 

Appeals against the decrees of the Special 
Land Acquisition Judge, 24-Perganahs, 
dated the 3rd of December, 1924. 

Babus Dwarkanath Chakrabarty 


Surendra Nath Guha, for the Appellant. 


Babus Rupendra Kumar Mitter and 
Manindra Kumar Bose, for the Respond- 
ents, 


and 


| JUDGMENT. 


Ghose, J.—All these appeals are on 
behalf of the Secretary of State against the 
judgment of the Special Land Acquisition 
Judge of Alipore in a number of cases 
which were heard by him on reference 
made under the Land Acquisition’ Act, 
The reference was with respect to the valua- 
tion of the property made by the Collector. 


Appeal No. 57 should be taken up first. 


as it involves a question of law with refer. 
ence to the interpretation of the Bengal 
Sanitary Drainage Act VIII of 1895 (B, @.). 
The land in question in all these cases 
was acquired for the purpose of construct- 
ing a drainage under that Act. The land 
in connection with Appeal No. 57 was in the 
bed of a watercourse and the Collector pur- 
‘porting to act under the provisions of 
s. 16 of Act VIIL of 1895 allowed no com- 
pensation for the land in question. The 
appellant asked for reference on the ground 
that the Jand was within his zemindari and 
was valuable, and having regard to its 
advantageous position he. ought to be 
allowed Rs, 750 per bigha. I ought to 
state that no objection was taken on the 
ground that the land was not recorded as 
a watercourse in the Land Revenue Survey 
map. The learned Judge on hearing the 
reference came to the conclusion that it 
comprises the bed of a khal, and as the Col- 
jector has stated it was not proved that such 
p nd had been under cultivation for a period 


acquisition. He held that as the land lies 
within the area of the Municipality of North 
Barackpore the provisions of s. 16 of the 
Drainage Act are not applicable and, there- 
fore, the claimant was entitled to get the 
market-value of the land acquired. The 
rate fixed by him was Rs. 75 per bigha. The. 
area in question is very small being only 
3 bighas 4 cottas, Bat the Assistant Govern- 
ment Pleader who has argued the case 
before us states that as the case involves a 
question of law it is very important that the 
Secretary of State should obtain an opinion 
of this Oourt on the question of principle, 

The contention on behalf of the appellant 
is that no compensation is payable for 
this land under the Act. On behalf of the 
respondent Babu Rupendra Kumar Mitter 
advanced the very same arguments which 
found favour with the learned Judge below, 
and he relies upon the provisions of s. 1, 
sub-s. (2) of the Act and contends that as 
there is no provision extending the Act to 
the Municipality of North Barackpore his 
client is entitled to receive compensation for 
the land in question. It was further argued 
that the Collector's statement that the land 
was recorded in the last Revenue Survey 
map as a watercourse is not correct, [B] 
This objection as I have already stated was 
not taken in the application for reference, 
and it has been held by this Court in 
several previous cases that unless an objec 
tion is specifically taken with regard to 4 
matter stated in the award of the Collector, 
such question cannot be urged at the time 
of the hearing of the case before the Court, 
Much less can this question be allowed to 
be raised here in this case as this question 
offact was not raised even before the 
Judge below. [B] The appeal must, there- 
for, proceed on the supposition that the 
land formed part of what was recorded as 
a watercourse inthe last Revenue Survey 
map as providedin s. 16 of Act VIII of 
1895 (B. C.) 

[A] The only question, therefore, that we 
have to decide is whether s. 16 applies to 
land within a Municipality. The preamble 
to the Act says that it was enacted for the 
purpose of facilitating the construction of 
drainage works and it laid down the pro- 
cedure therefor other than the procedure 
provided bys. 37B of the Bengal Muni- 
cipal Act. Sub-section (2) of s,1 provides that 
“except as hereinafter otherwise provided it 
shall extend to all the territories adminigs 


s 


this Act, 
. pursuance ofa scheme for the purpose of 
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tered by the Lieutenant-Governor of Bengal 
which are not included within the limits 
of any Municipality.” This provision clear- 
ly means that no scheme for construction 
of drainage works within a Municipality 
can be undertaken under the provisions of 
The question then arises, if in 


construction of drainage works outside a 
Municipality what would happen when any 
action isto be taken within the Municipal 
area. Thisis provided ins. 6, sub-s. (1) (b) 
that is, a report has first to be made con- 
taining an estimate of the total cost of the 
undertaking including the cost of any land 


-to beacquiredunders, 16, and there is a pro- 


viso whichruns thus, provided that ifthe tract 
affected includes any Municipal area the 
estimate to be framed under els. (b) and (c) 


_of the section shall show separately the 


portion of the costs under each clause 
which will be included in respect of such 
Municipal area. The first paragraph of 
s. 16 provides that any land likely to be 
needed in carrying out any scheme may be 
acquired under the provisions of the Land 
Acquisition Act, and the proviso to the 
section runs thus:—‘“Provided that no com- 
pensation shall be paid for land recorded 
as a watercourse in the last Revenue Bur- 
vey map published under s.4o0f ActIX 
of 1847 or any similar enactment for the 
time being in force, unless it be proved 
that such land has been under cultivation 
fora period of not less than twelve years 
previous to the acquisition.” Section 25 to 
which reference has been made in the 


lower Court only refers to the proportion ' 


and. the manner in which costs should 
be recovered from the Municipality for 
any drainage work, Reference to s. 16 
in cl. (b) of sub-s. (1) ofs. 6of the Act read 
along with the proviso indicates that in 
the case of lands acquired within the 
Municipality s..16 would apply, as s. 16 
has been directly referred to in that clause, 
and if that is so the proviso to 8. 16 must 
necessarily apply. [A] To hold otherwise 
would 
result. Itis one of the cardinal rules of 
construing a Statute that in construing it 
absurdity should be avoided. 
surdity to which the construction as pressed 
on behalf of the respondent would lead is 
this, that where land such as that mention- 
ed in the proviso is outside any Municipal- 


ity the owner would get no compensation, 


but if it happens to fall within the 


lead to an absurd and anomalous 


The ab- ` 
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Municipality the owner is entitled to com- 
pensation. There is absolutely no reason 
for this differential treatment. Butit is 
contended on behalf of the respondent that 
land within a Municipality is more valu- 
able than land outside a Municipality. 
That may be so, but land which is or has 


- been a watercourse, whether within or out- 


side a Municipality cannot be used for any 
other purpose. It must remain a watercourse. 
It is further urged that a watercourse 
may also be very valuable as in this case 
itis said that there is evidence that there 
was valuable fishery in it. Buta fishery 
may be more valuable outside a Municipal- 
ity than inside a Municipality. This argu- 
ment, therefore, does not remove the absurd 
result which would follow if the construc- 
tion pressed for hy the respondent is 
accepted. Under these circumstances it 
should be held that no compensation is 
payable for the land which hag been 
acquired in Appeal No. 57 of 1925, 

Appeal No. 57 -of 1925 must, therefore, be 
allowed and the order directing compensa- 
tion tobe paid with regard to this land 
must be set aside. The appellant is entit]. 
ed to his costs in both Courts, The hearing 


fee in this Court will be two gold mohurs, 


(Note—The rest of the judgment is not i 
for the puposes of this report—| Ed], kian 


Panton, J.—I agree. 
ALN, A. Appeal No. 57 allowed, 


BOMBAY HIGH COURT. 
Sgoonp CivIL Appsat No. 94 of 1925, 
September 22, 1926. 

Present :—Sir Amberson Marten, Kr 
Chief Justice, and Mr. Justice Percival 
YEMNAVA SHIDRAMAPPA ANOHALI 
AND OTHERS—PLAINTIFFs—APPELLANTS 
Versus 
REVANSHIDDAPPA MALLAPPA 
BYAKOD AND oraexs—Derenpants— 
RasponDENTs, 

Registration Act (XVI of 1908),e9, .17 (2) (vi)=s 


X , 
. 852 
Award agreed to and signed by parties, whether ex- 
empt from registration—Award'—'Agreement. 
` The words ‘any award’ in s. 17 (2) (vi) of the Regis- 
tration Act are not limited to awards made otherwise 
than by or with the consent of the parties. An 
award as settled by panchas inthe presence of the 
parties and agreed to by them, and to which the 
parties have affixed their signatures in token of con- 
sent is not an agreement but an award and is, there- 
fore, exempt from registration. 

Pranal Anni v. Lakshmi Anni (1) and Hemanta 
Kumari Debiv. Midnapore Zemindari Co., Ltd. (2), 
followed. 


Second appeal from the decision of the 
District Judge at Bijapur, in Appeal No. 68 
of 1923, confirming the-decree passed by 
the Subordinate Judge at Muddebihal, 
in Civil Suit No. 13 of 1922. i 


Mr. A. G. Desai, for the Appellants. | 
Messrs. H. B. Gumaste and A. G. Desai, 
for the Respondents 


JUDGMENT. —The first point in this 
suit is whether the document, Ex. 7], 
requires registration. The Subordinate 
Judge decided that it did not inasmuch 
as it was an award. The Appellate Court 
: decided that it was not an award but an 
agreement. The actual result, however, 
was the same in both Courts, because the 
lower Appellate Court found on an alterna- 
tive point in favour of the present respond- 
ents. This alternative point at any rate 
as regards a part of it did not form the 
basis of the judgment in the trial Court. 

On: a careful consideration of the docu- 


ment in question, and the evidence to, 


which the lower Appellate Court has drawn 
our attention, we think that Ex. 71 was 
an award. lt isso described, in the head- 
ing, viz. an award made by the panchas, 
It then proceeds to give specific directions 
as to whatis to be done, viz., that certain 
lands are to go to the two daughters and 
certain other lands are to go to the daugh- 
ters-in-law. In this respect we have looked 
at the full document because the extract 
given by the lower Appellate Court is not 
sufficient. 

It is quite true that this award goes on to 
state that it is agreed to by the parties 


affected, and that they and others have. 


added their signatures in token of that con- 
sent. But we donot think that this neces- 
sarily vitiates the award, and turns it into 
@ mere agreement, For instance, the ex- 
empting words under s. 17 (2) (vi) of the 
indian Registration Act are: “any decree 
pr order of a*Courtand any award.” Take, 
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then, for instance, the case of a consent 
decree or order of the Court. Can it be 
said that because it was by consent that, 
therefore, it would only be an agreement 
and would not be within the words ‘any 
decree or order of a Court?” In our opin- 
ion that contention would be clearly erron- 
eous, and this is borne out by Pranal Anni 
v. Lakshmi Anni (1) and Hemanta Kumari 
Debi v. Midnapur Zemindari Co., Ltd. (2) 
both of which are decisions oftheir Lord- 
ships of the Privy Council, Then why 
should we limit the words “any award ” to 
an award otherwise than by or with the 
consent of the parties? The evidence re- 
ferred toby the learned District Judge, 
if indeed it is permissible to resort to oral 
evidence affecting a written document, 
shows that the panchas took an active part 
in arriving at this particular decision. In 
effect then the situation is this that the 
panchas thought this decision was the cor- 
rect one, and they got all parties to agree 
to it. Under these circumstances, with 
great deference to the learned District 
Judge, wethink that the document did 
not require registration. Consequently on 
that view of the case it is conceded that the 
appeal must fail. 


The appeal is consequently dismissed 
with costs. 


A. N. A. Appeal dismissed. 


(1) 20 M. 508; 1 Bom. L. R. 394; 38 O. W. N. 485; 26 
LA. 101; 9 M. L. J. 147; 7 Sar. P. C. J. 516; 8 Ind, 
Dee. (N. 8.) 363 (P.O). j 

(2) 53 Ind. Cas. 584; 22 Bom. L. R. 488; 37 M. L. d, 
525; 17 A. L. J. 1117; 24 O. W. N. 177; (1920) M. W. 
N. 68; 27 M. L.T. 42; 11 L. W. 301; 46 I. A. 240; 47 
O. 485 (P. O.) 


rent of Rs. 7-8 per mensem. But a notice 
has been served on them to pay henceforth 
B Sa at the rate of Rs. 3 per mensem per 
' cottah. 


The land in extent is, roughly speaking, 
22 cottahs, so that the rent demanded is 
Rs, 66, now alleged to be the prevailing 
rent of land: in the neighbourhood In the 
event of the defendants not signifying their 
willingness to do so, thé plaintiff holds 
herself entitled to evict them, 


a3 


mensem per cottah was the prevailing rate in 
the neighbourhood, : 


The case was tried in the Court of the 
Munsif of Howrah. That Judge settled 
certain issues, of which three may be men- 
tioned :— i 

What were the terms of the solenamah 
in Title Suit No. 46 of 1895 of the Court 
of the Second Subordinate’ Judge Hooghly. 
Have the terms of the solehnamah been ful- 
filled by the defendants? If so, can thg 


that the lease is: binding ‘so’ long as the 
tenants are content to - pay: the prevailing 
rent. of such land as such prevailing rent 
‘may be gathered from what is given. for 
land in the neighbourhood. [A]. They could 
not, however, come tothe conclusion that 
the question of what the prevailing rent 
truly is has been satisfactorily dealt with. 
‘The Munsif was, they think, too peremptory 
in deciding that there was no evidence, 
The evidence of the plaintiff's witness was 


name—morigage oy nusband—Lecree against husband, 
whether binding on wife—Benami transaction. i 

. Where property -acquired by a business jointly 
owned by a Burmese husband and wife and managed 
by the husband stands in the sole name of the bhus- 
band, a mortgage executed by the husband and. a 
decreé passed thereon’ against the husband Will. be 
binding on the wife inasmuch as the «husband ‘ig 
under such circumstances.a benamidar, of the wife 
in respect of any interest she may have in the pro- 
perty. [p. 355, col. 2; A] wo ce 
- Ma Nyun v. Texeira (1), distinguished. ete 
, First appeal from a decree of the District 
Court, Meiktila, in Civil Suit No. 1.of 1925, 


YA 
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. Mr. Dhar, for the Appellant. 
Mr. Paget, for the Respondents. 

“ JUDGMENT.—In Suit No. 3 of 1923 
of the District .Court of Meiktila the Japan 
Cotton Trading Company, Limited, sued 
Mg. Thu Daw and his son Mg. ‘Myint, who 
were described in the plaint as “Carrying 
on cotton ginning business at Mahlaing 
under the name and style of The Mar 
Kamanta Cotton and Oil Mill Company” 
ona mortgage-bond which was. executed 
by Thu Daw and Mg. Myint as carrying 
on business as cotton ginners under the 
name and style of The Mar Kamanta Cot- 
ton and Oil Milt Company and by which 
they mortgaged the mill site together with 
- the mill and all its appurtenances, and 
also two blocks of paddy lands, measuring 
66°89 acres and 5'82 acres in Kwins Nos. 750 
and 278 respectively, All these properties 
stood in the sole name of Thu Daw. Thu 
Daw and Mg. Myint set up what the Court 
characterised as a false defence that the 
éclaim had been compromised and the 
Oourt gave the plaintiffs the usual pre- 
liminary decree for sale of the mortgaged 
property. There was an appeal to this 
Court which was summarily dismissed in 
August, 1924. 

~ In Suit No. lot 1924- of the same Court 


E. D: Sassoon and Co., Ltd. sued Thu Daw. 


and his wife Ma E Mya and their sons 
Mg. Myint and Mg. Tin on a mortgage of 


the same mill and its site and .appurte-- 


nances and other property and in a written 
statement which Thu Daw filed on behalf 
of all the defendants the mortgaged .pro- 
perties were described as belonging to 
Thu Daw. In that suit also a preliminary 
mortgage-decree was given. 

- Soon after the appeal in the first suit 
was dismissed and while the second suit 
was pending Ma E Mya who as has been 
said was the wife of Thu Daw and mother, 
of Mg. Myint, filed the present suit against 
the plaintiffs in both the former suits for 
a declaration that she was owner of a 
half share in all the properties which had 
been mortgaged to the “Japan Cotton 
Company ” that is, to the Japan Cotton 
Trading Oo., Ltd., and that her share was 
“not liable to mortgage, attachment and. 
sale.” 

: The District Court on the strength of 
certain rulings of the Chief Court dismiss- 
ed her suit. f 

: She appeals and her learned Advocate 
gontends that the learned Judge in the 
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lower Court overlooked the decision of the- 
Full Bench of the Chief Court in the case’ 
of Ma Nyun v. Texeira (1) and that she 
was entitled at any rate to a decree de- 
claring that the mortgage-decree in the 
suit to which she was not a party could. 
not bind her interest in the mortgaged 
property. 

[A] In her evidence Ma E Mya swore that 
she and her husband had traded together 
in cotton and that all the properties in 
respect of which she claimed except the 


` site of the mill which she said was the 


undivided ancestral property of her hus- 
band had been acquired by means of that 
joint business. She said that she and her 
husband were partners in the- business 
and that her husband was in sole charge- 
of the business and managed it himself., 
All the properties in respect of which’ 
she claims stood in the sole name of the. 
husband so that he was not only manag-. 
ing partner in respect of the business,- 
but was also benamidar for his wife in. 
respect of any interest she may have Lad 
in the property. . 

The case is. clearly distinguishable 
from Ma Nyun’s.case (1) and in the 
circumstances of this case we have no 
hesitation in finding that in respect of 
any interest which she may have had in 
the property the decree against her. husband. 
bound her. [A] - 

We, therefore dismiss the inol with 
costs on Rs. 40,000 the .amount at which 
the appellant valued her suit in the Dis-. 
Wei oe l 


Appeal. dismissed, 
wr mo at ind, Oas: 563; IL. B. R. 36; 12 Bur, L. T. 3h 





PRIVY COUNCIL, 
i APPEAL FROM THE LAHORR Higa Covart, 
- ' March 3, 1927. 
_ Present:—Lord Phillimore, Lord Sinha, ` 
Lord Blanesburgh and Lord Salvesen. ' 
DHANN A MAL AND OTHERS—DEBENDANTH—— 
janak 


Rai Bahadur tae MOTI SAGAR— 
-Puaintirs—RESPONDENT. 

Ciril Procedure Code (Act V of 1908), s. 100—Effect 
of proved fact, whether question of law-—Permanent 
tenancy-—-Mixed question of law and fact—Landlord 
and tenani—Permanent tenancy—Enhancement of 
‘rent, whether consistent with permanent tenancy. 
$ The effect ofa proved factis a qu stion of law and 


Hd 


the question . whether a tenancy is permanent or 


precarious, is often 8 legal inference from faota and 


. jak. 
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not itself a question of fact and, therefore, can be 
considered in second appeal. [p. 358, col. 1; AJ 

Enhancement of rent. is inconsistent with the no- 
tion of a permanent tenancy. [p. 358, col. 2; B] 

Appeal against the judgment of the 
Lahore High Court (Mr. Justice Broadway 
and Mr. Justica Abdul Qadir), in Second 
Civil Appeal No. 924 of 1918, dated the 
17th March, 1922, and published as 72 Ind. 
Cas. 177, reversing the decree of the Dis- 
oe Judge, Delhi, dated the 5th January, 

Messrs. DeGruyther, K. C., and W. 

` Wallach, K. A. Afzul, for the Appellant. 

Mr. A. M. Dunne, K.C. Sir G. Lowndes, 
K. C., and B. Dube, for the Respondent, 

JUDGMENT. j 

Lord Blanesburgh.—This suit re- 
lates to a plot of land about 2,250 square 
yards in area situate in the Sudder Bazaar 
in Delhi. The land belongs to the respond- 
ent.. At the commencement of the suit it 
was in the occupation of the appellants at a 
rent of Rs. 25 per mensem. The buildings 
upon the land are the property of the appel- 
lants. The‘suit by the respondent as plaint- 
iff is a suit in ejectment and for arrears of 
tent. The great question between the 
parties is as to the nature of the appellants’ 
interest in the land. Were they, as the 
respondent contends, mere tenants-at-will, 
or, as they themselves assert, are they 
entitled to a permanent inheritable right 
therein subject to the payment of a fixed 
tent? 

: The Subordinate Judge of Delhi decreed 

.the suit. On appeal by the defendants the 
District Judge of Delhi dismissed it. On 
the lith March, 1922, the High Court of 
Judicature at Lahore, on second appeal by 
the plaintiff, reversed the decree of the 
District Judge and restored that of the 
Subordinate Judge, with a modification re- 
lating to the buildings on the land, to which 
their Lordships will refer later. This 
appeal to the Board is against the decree 
of the High Court. The appellants ask 
that the order of the District Judge be 
restored and that the suit against them be 
dismissed. 


The appeal was elaborately argued before 
the Board, and the questions involved are 
very fully discussed in the judgments ‘of 
the Courts in India. Asa result, the effec- 
tive issues are now reduced in number and 
simplified in character, and they can be 
dealt with by their Lordships, as they hope, 
with comparative brevity. It will be con- 
‘yenientat ence to clear away certain matters 
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preliminary in character which were much 
discussed in the Courts below. 

The land in question had been letin or 
about the year 1871 by one Karim Baksh to 
a firm of Jais Raj and Khem Raj. The 
respondent “is the successor-in-interest of 
Karim Baksh, and the appellants are the 
successors-in-interest of the firm. With a 
view of establishing that the appellants had 
become mere tenants-at-will of his, the re- 
spondent tendered in-evidence at the trial a 
declaration, dated the 16th September, 1871, 
signed by one Ghasi Ram, Gumashta and 
manager of the firm, purporting to set forth 
the terms of the tenancy of the land which 
on that day had been granted to the firm 
by Karim Baksh. The authenticity and 
authority of the declaration have not been 
proved, but its reception in evidence was 
objected to in limine by the appellants on 
the ground that the declaration was, or 
purported to be, a lease or counterpart of 
a lease which, under s. 17 of the Indian 
Registration Act, had to be, and had 
not been, registered. This objection was 
upheld by the trial Judge and by both of 
the higher Courts in India, Their Lord- 
ships are in entire agreement with’ all the 
learned Judges on. this point. The de- 
claration, in their view, being unregistered, 
cannot, even if proved, be receivable in 
evidence in this suit. Accordingly, they 
dismiss from their minds both the declara- 
tion and its contents. 4 

Up to March, 1904, the rent paid for the 
land by the tenants had been Rs. 12-8 per 
mensem. In that month the respondent's 
father, who had by purchase become the 
ground landlord, served the then tenants— 
in substance, the present. appellants—with 
notice requiring them t6 pay an enhanced 
rent of Ks. 25 per mensem or vacate the . 
land, and on the 9th January,-1905, filed a 
suit against them in the Court of'theSuba 
ordinate Judge at Delhi claiming to recover 
arrears: of rent af that-rateof Rs, 25. -This 
claim the defendants resisted, setting up; in 
terms to which their Lordships will- later 
refer, a tenancy which had not then expired; 
and which, for present purposes only, may; 
without prejudice, be conveniently enough 
described as a permanent tenancy. - i 

This suit was on the 16th January, 1906; 
decreed by the Subordinate Judge. He 
held that the tenancy was not a permanent 
one, and that the plaintiff was entitled to 
enhance the rent to the extent which he 
claimed. From that decree the defendantg 
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appéaled to the Divisional Judge. In the 
course of hig judgment ‘on the appeal, that 
learned Judgé stated that on the question 
whether the tenancy was permanent or hot 
he was disposed to-differ from the view of 
the lower Court. He went on, however, to 
say, that in his view, it did not follow from’ 
the fact of the tenancy being permanent 
that the rent could not be enhanced, and 
he agreed with the lower Court in thinking 
that it. should. Accordingly he affirmed 
the decree and dismissed the appeal. There- 
upon an application for review of his order 
was made by. the plaintiff on the ground 
that, although the decree was in his favour, 
the learned Judge had held that the de- 
fendants were permanent tenants, and that 
he had so held owing: to a misappre- 
hension of Counsel's argument upon. the 
subject: The Divisional Judge refused 
this application for review, while acknow- 
ledging that he had apparently misunder- 
stood the argument addressed to him by 
the plaintiff's Counsel. He stated that in 
the circumstances he would have been pre- 
pared to allow the application if he had 
thought that it lay. In his judgment, how- 
ever, such an application could only be 
made by aperson aggrieved by a decree, and 
‘he added that it could not possibly. be said 
in that case that the granting of a decree 
“for enhancement of rent implies that the 
defendants are permanent tenants. If the 
decree could be said to involve any impli- 
cation at all as to the natureof the tenancy, 
the implication would be the other way, 
namely, that the tenancy is not permanent. 
It- is only the judgmeat by which. the 
plaintiff is aggrieved. He is in no way 
aggrieved by the decree, and, therefore, he 
cannot apply for a review,” 


In the result the enhanced rent was 

, decreed. No appeal against’ the order 

decreeing it was made by the defendants, 

and that rent has been paid by the tenants 
ever since. i 


_ Both parties now claim this decree’ as à 
res judicata in theirfavour. The appellants 
rely upon it as a pronouncement unappealed 
from and binding upon the respondent that 
their tenancy is permanent, The respond- 
ent relies upon it as a decree, now binding; 
that the tenancy is one with respect to‘ which 
ah order enhancing the rent can in proper 
circumstances be made; and that such a 


tenancy, whatever else it may be, cannot be” 


naan ~ $ 


& permanent tenancy: *’ 
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‘Both of these contentions have been ree 
jected by the Courts in India, and again 
their Lordships are in. complete agreement 
with ‘the’ learned Judges in this conclusion. 
It is impossible, in their Lordships’ judg- 
‘ment, as a matter of ordinary fairness-~- to 
‘go no more deeply into the question—that 
after the plaintiff's application for review 
was refused for the reason given the pre- 
vious expression of opinion. of the District 
Judge. that the tenancy was permanent 
could be relied upon by the defendants for 
any purpose whatever. The learned Judge, 
treating his pronouncement as entirely 
irrelevant, must be taken to have with- 
‘drawn it as the expression of a concluded 
opinion. For similar reasons the learned 
‘Judge's decree affirming the enhancement 
of rent, however unjustifiable in point of 
law it was, if the tenancy were really 
permanent, cannot, their Lordships think, 
be treated as a pronouncement binding as 
‘between these parties that the tenancy was 
not permanent. 

The order enhancing the rent is, how- 
ever, not without importance in the pre- 
sent litigation. The defendants, if their 
contention that the tenancy was permanent 
had been well founded, could have had 
that order discharged on appeal. They 
did not appeal, and they cannot now be 
heard to say that a less rent than the 


‘Rs. 25 which they have since paid with- 


out protest was alone properly payable. 
It may well be that neither party to the 
1905 litigation was eager to put prema- 
‘turely to the test the question so stoutly 
litigated in the present proceedings, but, 
as is shown by the plaintiff's application 
for review, and by the defendants’ sub- 
‘mission, without appeal, to pay an en- 
hanced rent, the hesitation on the part of 
the defendants was in this matter more 
pronounced than the reluctance of the 
plaintiff. The actual increase of rent was 
not a very serious matter, and it is not 
improbable that the defendants were con- 
tent to submit to it, accompanied as it 
was by the District Judge's provisional 
‘expression of opinion favourable to their 
main contention, rather than risk an 
appéal, the result ‘of which might have 
deprived them of that opinion for what- 
ever it was worth: Their Lordships are 
unable to appreciate the contrary reason- 
ing in this matter of the learned District 
Judge. 

“A. third question; more formidable in 
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character, must be disposed of before their 
‘Lordships ‘further proceed. 
District. Judge, on appeal həre, dismissed 
thé respondent's suit, finding that the 
‘appéllants’ tenancy was permanent. It is 
(thereupon . contended by the appellants 
“that ‘this finding was one of fact by the 
learned Judge not open to review either 
by. “the High Court on second appeal or 
sby. this Board. 

[A] Now their Lordships would be the 
‘last, to seek to. abridge the éffect of ss. 100 
‘and. 101 of the Code of Civil Procedure 
‘or. weaken, the strict rule that on second 
"appeal the Appellate Court is bound by 
the. findings of fact of the Court below. 
“They. are well aware, moreover, that ques- 
‘tions of law and of fact are often difficult 
„to ‘disentangle. It is clear, however, that 
thé. proper effect of a proved fact is a 
“question ‘of law, and the question whether 
‘a tenancy is permanent or precarious seems 
to: them, ina case like the present, to be 
‘a legal ‘inference from facts and not itself 

a question .of. fact. -The High Court has 
“deseriied ” the question here as a mixed 
“‘qnestion of law and fact—a phrase not 
unhappy ‘if it carries with it the warning 
‘that, in so, far as it depends’ upon fact, 
‘the. finding of the Court on first. appeal 
must be accepted: On these lines, which 
the High Court appears strictly to have 
‘observed, the appeal to that Court was 
‘competent and it was in their Lordships’ 
‘Judgment open to the learned Judges there 
to entertain it as they did. [A] 

“With the actual conclusion of the High 
‘Court, their Lordships find themselves ‘in 
‘agreement. They have heard in argument 
‘nothing which would lead them to disturb 
these findings, and it would be ‘unprofit- 
able again to discuss at length all the 
‘ circumstances which influenced the learned 
Judges in the matter. 

Their Lordships will refer only to three 
‘outstanding things which have deeply 
impressed them: The first is the sale-deed 
of the 23rd August, 1885—the only trans- 
action of the kind that has taken place— 
by which Lachman Das, the then pro- 
priétor of the tenant firm, sold for 
Rs. 4,000 to Lala Mul Chand the firm's 
entire interest in the amla then erected 
on the land and in the land itself. The 
assurance of the amla is absolute: the 
vendor's covenants for title are unqualified. 
As to the land, however, the vendees are 
to be. responsible _ for loss _or damage 
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which might þe sans to them in case. 
thé owner of the land raises a dispute’ 
or sets up a claim against’ them: the vendor’ 
is to have no concern therewith. This- 
reserve, so soon after the original letting, 
strikes their’ Lordships as highly signifi- 
cant. 

The Board also is struck with the terms: 
of the written statement put in by Mul 
Chand and the other defendants in the 
1905 proceedings. There is no proper 
allegation of a permanent tenancy there 
set up.. The allegation is that the plaint- 
iff is not entitled to enhance the rent so 
long as the defendants’ building stands on 
the land: the plaintiff cannot eject the 
defendants so long as the building in 
question exists. In a statement on the 
defendants’ behalf the allegation is that 
at the timeofthe erection of the building: 
there was an oral agreement between the 
proprietors of the land and the defendants’ 
predecessors-in-title that they would pay 
a fixed rent of Rs. 12-8 so long as the 
house to be erected was in existence. That 
is all.. How far these pleas, even if they 
had been proved were consistent'with any 
permanent tenancy after the destructive 
fire of 1911 has not been investigated, 

[B] Lastly, their Lordships cannot get 
over the continued payment of the en- 
hanced rent of Rs. 25 per mensem ever 
since the decree in the 1905 suit. It is 
not now in contest that such an enhance- 
ment of rent is entirely inconsistent with 
the notion of a permanent tenancy, and the 
continued payment by the appellants of 
that rent is a circumstance from the serious 
import of which they cannot now escape.[B] 

On the whole case their Lordships, 
agreeing with the High Court, are of opinion 
that no permanent tenancy has here been 
established. 

By the order of the High Court the pre- , 
sent appellants were permitted to elect 
within a period of three months whether, 
in lieu of removing them, they would 
accept for the buildings on the land the 
sums of Rs. 23.480 offered therefor by the 
respondent. Their Lordships have not 
been informed whether this matter has 
been left in abeyance pending the decision 
of this appeal. If it has, it would be 
proper, they think that. the period of elec- 
tion should be extended for three months 
from the date of His Majesty’s Order in 
Council. With that variation the order of 
the High Court should, in their Lordships’. 
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judgment, be affirmed, and this appeal be 
dismissed with costs. . - 
And their Lordships will humbly advise 
His Majesty accordingly. 
2 ANY A. : Appeal dismissed. 
-- Solicitors for the- Appellants: —Messrs, 
T.-L. Wilson and Co. 

Solicit ors for the Respondent:—Mr. H. S. 
L, Polak. fos 


. RANGOON HIGH COURT. 

_- SEconp Orvin APPRAL No. 583 or 1925. 
November 2, 1926. 

' Present:—Mr. Justice Maung Ba. 
SULEMAN HASSAN DADAN AND OTHERS 
ce ae aa —APPELLANTS 

versus 


SHEIK OHAND ‘anp OTAERS—RESPONDENTS. 


. Muhammadan Law—Hanafi School—Wakf—Delivery 
of possession, necessity of. 
` According fo the Hanafi School it is essential to 
the validity of a wakf that the wakif should actually 
divest himself of .the property to bemade wakf. 
Mere dedication without delivery of possession is, 
therefore, insufficient to create a valid wakf. 
` Mohammad Yunis v. Mohammad Ishaq Khan (1); 
followed. £ 

Second dppeal from a decreeof the District 
Court, Bassein, in Civil Appeal No. 83 
of 1925. 

Mr. A. B. Banerji, for the Appellants. 
- Mr. On Pe, for the Respondents. 

JUDGMENT.—The appellants sought 
to recover possession ofa bit of land 120 
feet by 19 feet, out ofa larger holding alleg- 
ing that about 14-years prior to their suit 
that bit of land was dedicated to the 
mosque for the purpose of establishing a 
school by one Sheik Mediana, a Sunni Mu- 
hammadan, since deceased. [A] The District 
Court found that ‘there was sucha dedica- 
tion, but accepting the conclusion of the 
first Court that delivery of possession had not 
been proved, held the wakf to be invalid. 
In support of that view it quoted certain 
rulings. That view appears to be support: 
ed not only by those rulings but also: by a 
later one in Mohammad Yunis v. Mohammad 
Ishaq Khan (1) “where it was held that 
according to the Hanafi School, it is essential 
to the validity of a wakf that the wakif 
should actually divest himself of the pro- 
perty to be made wakf. [A] The concurrent 
` (L) 62 Ind. Cas. 896; 43 A. 487; 19 A. L. J. 380; 30, 
P: Ja. R. (AML) 155, | - ; in 
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finding that there had been no delivery of 
possession seems to be justified. On the 
admission of the principal plaintiff it would 
appear that no attempt was ever made to 
have that bit of land partitioned off and 
that it still remained partof the larger 
holding which always stood in the name of 
Sheik Mediana, 

For the above reasons this appeal 
must fail and is accordingly dismissed with 
costs. 


ALN, A. Appeal dismissed, 


rs 


PRIVY COUNCIL. 
APPEAL FROM THE CaLcotra Hren Coort. 
March 4, 1927. 
` Present:—Lord Phillimore, Lord Darling, 
Mr. Ameer Aliand Sir Lancelot 
Sanderson, Kr. 

BASIRAM SAHA ROY AND OTHARS—- 
# APPSLLaNTs 

versus Š 
RAM RATAN ROY AND orHers— 
RESPONDENTS. 

Estates Partition Act (V B. C. of 1897), ss. 4, 7, 
99-—-Patni lease of share referring to specific mouzas 
in lessors’ enjoyment—Enjoyment only by convention 
—Partition of estate—Different lands allotted to lessor 
—Lessee's rights—Lease, whether holds good on lands 
allotted to lessor—‘Has given his share or portion 
thereof in pathi’, meaning of—Grants—Construction 
against grantor. . 

The Bengal Estates Partition Act does not contem- 
plate the possibility of the view that there is some 
tertium quid between common tenancy and several 
holding, and that when this tertium quid exists, if 
any formal partition supervene, it does not affect or 
interfere with the arrangement under which land- 
owners who are in some respects still tenants in 
common may yet have specific shares of the estate 
allotted to their exclusive enjoyment. [p. 362, col. 
1; Al 

Even though a patni lease specifically applies to 
certain mouzas of which the lessor has enjoyment, if 
such ‘enjoyment is by convention only and subject 
to revocation and the lease in the main purports to 
be a lease of that share in the estate which helongs 
to the. lessor, the lease falls within the purview of 
s. 99 of the Bengal Estates Partition Act and holds 
good as regards the lands allotted to the share of the 
lessor on partition. [p. 362, cole. 1&2; B] 

A grant in respect of its amplitude is always con- 
strued (unless it be a Crown grant) against the 
grantor. [p.362, col. 2; C] . 
` Appeal from the decree of the Calcutta 
High Court dated 20th April, 1923, 

Messrs. G Lowndes,  K. C,, and E. B. 
Raikes, for the Appellants. 

Mr. Sen, for the Respondents. 

`. JUDGMENT. 
| Lord.Phillimore.—On the 9th April, 


36) . 
1868, the principal respondents gave putnis 
or perpetual leases of certain properties to 
the present appellants or to person 
coe whom the present appellants derive 
title. 

The material part of one of the putnis 

is expressed in the following terms:— 
. “The zamindary No. 2049 of the 
aforesaid pergana standing in the 
names of the Ohowdhuries, and held in 
our ownerships, is recorded in the Ool- 
lectorate of District Backergnuj ata sudder 
jumma of Rs. 1,280-15-64 pies. A 12-gundas 
l-kara 13-tils!14-krant share out of the 1 
anna ll-gundas 2-karas of the 1 anna 14 
gundas hissya of Raghu Nath ‘Chowdhury 
appertaining to the 8-annas 10 gundas 
hissya of the aforesaid zamindary, that is, 
a 6-annas 5-gundas share out of the afore- 
said l-annas lli-gundas hissya taken as 
16 annas, belongs to us, and of which we 
are in enjoyment and possession on payment 
ofthe sudder rent. Aswe are unable to 
till, cultivate and settle the lands appertain- 
ing tothe aforesaid hissya, we, of our own 
accord, grant you in writing a putni taluk- 
dari pottah of Mouzahs Chhoto Dumaria, 
Gopalpur, Narayankhana, Dharabashail; 
Kandi Subgram, Shalukha, Ohhatian, Patil- 
jhapa, Babirshamli, Korya, Rarilbill, 
Ghagharkanda, except the debuttar, and 
the kismats appertaining thereto, at the 
annual rent: of Rs. 145.” 

The other putni is in similar terms. 

The zeminadri in question is of a very 
great extent, and, as- appears from the 
passage in the putni lease which has just 
been quoted, the .ownerships of it has 
broken up into various divisions and sub- 
divisions. There are said to have been 300 
proprietors. a 

In 1897 a purchaser from one of these 
sharers applied under Bengal Act V of 
1897 for a partition. This application was 
resisted by some of the other proprietors; 
but the Collector granted it, and in process 
of time a regular partition was effected, 
and the property was divided into 28 
different estates. 

Asa result of this partition, the mouzas 
allotted to the respondents were notthose 
adi in either of the putni leases of 

Thereupon the appellants, relying upon 
s 89 of: the Partition Act, claimed that 
their putni leases should be held good as 
regards the lands allotted under the parti- 
sien to the respondenti, and thisclaim being 
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resisted, they brought three suits, which 
have now been consolidated, for possession 
and mesne profits, 

The Subordinate Judge dismissed the 
suit. On appeal the District Judge revers- 
‘ed that decision, worked out the extent to 
which the appellants would be entitled to 
compensation lands, and gave the appel- 
lants a decree for possession of them with, 
mesne profits and a proportion of the costs. 

It should be stated that, in the view of 
the District Judge, accurate calculation 
would have given to the appellants a some- 
what larger share, but that they were con- 
tent to accept the decree in the form pre- 
pared’ by the District Judge in order 
thereby to avoid intricate calculations. 

This judgment of the District Judge was, 
however, reversed on appeal by the High 
Court, which dismissed the suit. 
present appeal. 

In order that the decisions in this case 
may be rightly appreciated, it is desirable 
to set out the material part of ss.4 and 7 
and the whole of s. 99 of the Partition Act. 

“Section 4. (1) Subject to the provisions 
of this Act, every recorded proprietor of a 
joint undivided estate who is in actual 
possession of the interest inrespect of which 
he is so recorded shall be entitled to 
claim a partition of the said estate and the 
separation therefrom and assignment to 
him as a separate estate of land represent- 
ing the interest of which he is in such 
possession.” : 

“Section 7. (1) Where the lands of an 
estate have been divided by private arrange- 
ment formally made and agreed to by all 
the proprietors, and each proprietor has, 
in pursuance of such arrangement, taken 
possession of separate lands to be held in 


“geveralty as representing his interest in the 


estate, no partition of the estate shall be 
made under this Act except— 

(a) on the joint application of all the 
proprietors, or < 

(b) in pursuance of a decree or order of a 
Civil Court.” s 

“Section 99—If any proprietor of an 
estate held in common tenancy and brought 
under partition in accordance with this Act 
has given his share or a portion thereof in 
putni or other tenure or on lease, or has 
created any other encumbrance thereon, 
such tenure, lease or encumbrance shall 
hold good as regards the lands finally allot- 
ted to the share of such proprietor, and only 
es to such lands:” 


Hence the . 


[10171. O. 21927] 
< In the view of the Subordinate Judge 
the parent estate was, previous to the formal: 
partition of- 1837, already enjoyed by its 
co-owners In severalty under a private parti- 
tion,, He also thought that the appellants 
had not really -been dispossessed of their 
former putni lands, and that the auits were 
not brought bona fide, but in order to get 
more convenient lands in substitution for 
those specified in the original putnis. He 
further held that the owners of the estates 
in which the mouzas leased by the original 
leases had fallen, ought tohave been made 
parties to the suits so that, if this should 
be found to be the right course, the appel- 
lants might beconfirmed in the possession 
‘of their original mouzas. 

- The District Judge, whose conclusions on 
matters of fact must, according to law, be 
accepted (see Code of Civil Procedure, 
ss. 101 and 102), found that the estate 
had not been partitioned privately or at all 
before the partition of 1897, and that the 
estate was at that time still held in com- 
mon tenancy. This ‘being so, the provi- 
sions of s. Y4 applied if the putni leases in 
question were to be considered as leases of 
a share or portion of the joint lands, and 
there having been no suggestion up to 
‘that stage that the putni leases were 
other than leases of shares or ~portions, 
he decreed in favour of the appellants, 
‘as already stated. 

The Judges of the High Court took the 
view that he had not found conclusively, 
and so as to bind them, that theestate was 


previous to the partition held in common’ 


tenancy. 

Deeming themselves at liberty to take 
theirown view of the facts in this respect, 
the learned Judges thought that the lessors 
had been holding in severalty, and further 
that the putni leases were not leases of 
shares or portions, but of specific villages, 
and, therefore, thats. 99 did not apply. 

The second point, which had not apparent- 
ly been put before the Courts at earlier 
stages, was taken in the memorandum of 
appeal to the High Court, and whether as 
a substantive point in itself or as support- 
ing the view that.the estate was no longer 
held in common tenancy, deserves con- 
sideration, and has been fully considered by 
their Lordships. ; 

With regard to the first point, the learn- 
ed Judges of the High Court expressed 
themselves in the following language:— 

“Ehe Court of first instance dismissed 
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the suiton the finding that the proprietors of 
the estate did not hold the land in common 
tenancy: That decision was reversed by the 
lower Appellate Court on the finding that 
there was no previous private partition or 
private arrangement formally entered into 
by all the proprietors by which each pro- 
prietor was in separate possession of some 
specific land as appertaining to his share in 
the zamindary. 

“On behalf of the raspondents it is con- 
tended that this finding of the lower 
Appellate Courtisa findingof fact which 
is conclusive in:‘second appeal. We are 
unable to accept this contention. We are 
bound to accept the finding that there was 
no formal private partition. But on the 
facts admitted in the plaint and found by 
the lower Appellate Court we are unable 
to hold thats. 99 can be made applicable 
tothe present case. On the plaintiffs’ own 
case their lessors were in actual exclusive 
possession of these 30 villages, and the 
plaintiffs are further in this dilemma that 
unless at the time the putni léase was grant- 
ed this separate possession was consented 
to by the other co-sharers, they could not 
have obtained a valid putni lease.” 

These observations show an insufficient 
appreciation of the judgment of the District 
Judge. His language is as follows:— 

“Under the circumstances stated and 
discussed above, I believe the plaintiff- 
appellants’ evidence that the estate 
No. 4515 was held in common tenancy 
before the Collectorate partition of 1905. 

“As there was no previous priv te parti- 
tion or private arrangement formally made 
and agreed to by all the proprietors by 
which each proprietor was in separate 
possession of some specific lands as apper- 
taining to hissharein the zamindary, the 
plaintiffs can now wellsay under s 99 of 
the present Estates Partition Act that his 
putni would hold good only in respect of 
the lands finally allotted to the share of the 
grantor of the lease.” 

He has distinctly found that the estate 
was held in common tenancy. Thisis a 
finding of fact which according to law is 
conclusive, and which the High Court and 
their Lordships are bound to accept without 
further enquiry. But their Lordships will 
add for the satisfaction of the parties that 
they would see no reason upon the papers 
for differing with: the District Judge, if it 
was. within their competency to examine 
the question: 
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“The view towhich the High Court leans is- 
a view which one of their number—Mr.. 
Justice Ghose—took ina previous case, a 
judgment whichis printed inthe appendix 
to the present appeal(Dina Nath Shaha Roy 
v. Chandra Kumar Bose decided February 
26th,1923).*[A] It is a view that there is some 
tertium quid between common tenancy and 
several holding, and that when this tertium 
quid exists, if any formal partition super- 
vene, it does not affect or interfere with 
the arrangement. under which landowners 
who are in some respects still tenants in- 
common may yet-have specific shares of the 
estate allotted to their exclusive enjoy. 
ment. ` 

The Act does net apparently contemplate 
any such cases as being possible. If they 
were to exist, it would be strange if a 
formal partition could take away the posses- 
-sion of estates thus enjoyed from former 
possessors. [A] 

In the present case the partition has 
allotted to the lessors of the plaintiffs’ lands 
of which they had not the enjoyment before, 

.and has not allotted to them the mouzas 
which are now in question. 

It is to be observed that the appendix to 
this case shows that.in another instance 
with similar circumstances the parties ag- 
reed that it was held in common tenancy 
(Chandra Kumar Mukhopadhya v. Dina 
Nath Shaha Roy). 

The case of Nogendra Mohan Roy v. 
Pyari Mohan Saha (1) may be puton one 
side, as there the two Courts came to con- 
current findings of fact. 

[B] There remains to be considered the 
objection that,this is not a case which comes 
under 8. 99 because the. putni lease, it is 
said, is not a lease of ashare‘or portion of 
the estate, but a lease of certain specified 

< mouzas of which the lessors had control and 
some form of possession at the time when 
‘the leases were made, but which by opera- 
tion of the partition have now been taken 
away from them. 

If their Lordships took this view they 
would have toconsider whether the lessors 
might not be compelled to make by way 
of equitable compensation a similar lease 
of the new mouzas which they had obtain- 
ed in lieu of the former ones. 

On the whole, however, their Lordships 

(1) 30 Ind. Cas. 420; 43 O. 103; 21:0. L. J. 605; 
20 0. W. N. 319. a 

*T He same conclusion on the facts was reached in 

. another case similarly printed (Prasanna Kumar v. 
Madha Badya), decided February 21st, 1922.) 





BasIRAM SAMA ROY T. RAM RATAN ROY, 


| (0141. 0.19274 


think that it will not be necessary-to resort 
to this consideration. 

Each lease purports to be a lease of that 
share in the estate which belongs to the 
lessors. It is true that it specifically ap- 
plies to certain mouzas of which the lessors 
have the enjoyment as representing their 
share, but it is obvious from the subse- 
quent proceedings that this enjoyment was 
by convention only and subject to -revoca- 
tion and that as against their lessors, the 
lessees were entitled to say, “Give us your 
share, if it be not in these villages, then in 
those which you get instead.’ “[B] [C] A 
grant in respectof its amplitude is always 
construed (unless it be a Crown grant) 
against the grantor. [C] 

It is true that there is no AN authority 
for such a case, but grants of a share in 
specified mouzas which are themselves only. 
portions of an estate held in common ten-- 
ancy, have been treated as coming under 
s. 99. 

The fourth case printed in the appendix 
(Gopal Chandra Biswas v. Basanta Kumar 
Sahah Roy, decided August 18th, 1924) is to 
this effect, 

The decision of the High Court of Cal- 
cutta upon the construction ‘of a similar 
section in the earlier Partition. Act agrees- 
with this [Joy Sankari Gupta v. Bharat 
Chandra Bardhan (2).| Support is also lent 
by the decision of this Board in Byjnath, 
Lall v. Ramoodeen Chowdry (3), in the case 
of a mortgage of an undivided share in 
certain specified villages which were them- 
selves part ofan estate held in common 
tenancy. This case, it is trus was decided 
before the Partition Acts and upon the 
construction of the regulations; but it in- 
dicates the principle upon which subsequ- 
ent legislation has proceeded. The observa- 
tions on page 119* are very much in point 

Their Lordships, therefore, are of opinion 
that the District Judge was right in hold- 
ing thats. 99applies to this case, and they 
will humbly advise His Majesty that this 
appeal should be allowed, and that the 
judgment of the District Judge should be 
restored with costs. 

A. N. A. Appeal allowed. 

Solicitors forthe Appellants:—Messrs, Wat- 
kins & Hunter. 

Solicitors for the Respondents:—Messrs. 


Ranken, Ford & Chester. 
(2) 26 ©. 434; 3 O. W. N. 209; 13 Ind. Dec. (N. eee 
- (3) 1 L A. 106; 21 W.R. 233; 3 Sar. P. 0. J. 
Suth. P. O. J. 942 (P. C). SE 
-*Page of 1 1. A.—{[Ed.] oe 
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. . RANGOON HIGH COURT. 
. Seconp Crvi Arrear No, 360 or 1926. 
December 7, 1926.. 
Present :—Mr. Justice Maung Ba. ` 
MA NGWE YUN AND otaurs—APPELLANTS 
5 versus : 


MA PU AND orners—RESPONDENTS. 

` Limitation Act (IX of 1908), s. 5—Appeal—Limi- 
tation—Eztension of time—Mistake of: Pleader— 
Absence of due care and attention. ; 4 

- Although a bona fide mistake on the part of a 
Pleader may bea sufficient cause for extension of 
time for filing an appeal under s. 5 of the Limitation 
Act, yet no mistake is bona fide unless made in spite 
of due care and attention. [A] : 

J. N. Surty v. T. S. Chettyar Firm (1), followed. 


. Second appeal from the decree of the Dis- 

trict Court, Magwe, in Civil Appeal No. 10 

of 1926. | 

. Mr. Rahman, for the Appellants. 
Mr. Kya Gaing, for the Respondents. 

. JUDGMENT.—This second appeal 
‘from a decree of the District Oourt of Magwe 

was filed ten days late. Extension under s. 5 

ofthe Limitation Act is applied for the 

reason advanced for the delay in the 

eee of Mr. Rahman’s clerk was that 

T. 

_ calculating the period of limitation. 

. The first mistake was the taking of 18th 
March, 1926, the date on which the Judge 
signed the decree, as the starting point 

- instead of 13th March, 1926, which was the 
date of the decree. The second mistake 
was that in adding up thedays he added 
wrongly. The application for copies being 
made after the 18th of March delay of 


five days in signing the decree would make’ 


no difference. . 

.[A] A bona fide mistake on the part ofa 
Pleader may be sufficient cause within 
the meaning of s. 5. But as held by a 
Bench of this Court in J. N. Surty v. T. 8. 
Chettyar Firm (1), no mistake is bona fide 
unless made in spite of due care and atten- 
tion. In the present case there is nothing 
to show that such care and attention has 
been given. [A] : 

Application for extension is refused and 
dismissed with costs. 


AN. A. Application dismissed. 
(1) 98 Ind. Cas. 417; 4 R. 265; 5 Bur. L. J. 187; A. I. 
R. 1927 Rang. 20. 
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PRIVY COUNCIL. 

APPEAL FROM THE ALLAHaBaD Hren Court. 
March 11, 1927. 
Present:—Viscount: Dunedin, Lord Salvesen, 

4 and Sir John Wallis Kr. 
MAHANT RAI AND oTHERS—PLaINTIFFs— 
APPELLANTS 
versus 
Musammat LACHHMINA KUNWAR AND 
ANOTHER—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 5—Nezxt friend—Suit on behalf of insane person 
—Insanity—Religious fervour and renunciation of 
worldly affairs, when amounts to insanity. 

The fact that a person has renounced the world 
and become a Sanyasi devoting himself wholly to 
spiritual things and entirely neglecting his worldly 
affairs, would not of itself, however unusual such 
conduct might be in a man of his position in life, 
justify a Court in holding that by reason of unsound- 
ness of mind or mental infirmity he was incapable 
of protecting his interest when suing or being sned 
so as to entitle another person under O. XXXII, r. 5 
to sue on his behalf as his next friend. [p. 365, cols. 
1&2; A) 

But where a person is further excited and garrulous 
and full of exaggerated religious fervour and de- 
lusions, thinks that he is possessed of the devils, and 
persecuted by imaginary voices and has various 
hallucinations, a Court-will be justiged in accepting 
the evidence of a medical expert-and holding that 
he is insane and permitting anext friend to sue on 
his behalf. [p. 366, col. 2; B] 


Appeal from the decree of the Allahabad 
High Court, dated the 3rd January, 1923, 
reversing that of the Subordinate Judge, 
Gaazipur, in O, S. No. 210 of 1919. 

Messrs. A.M. Dunne, K.C., and B. Dube, 
for the Appellants. 

Messrs. L. DeGruyther, K. C., and K. 
Brown, for the Respondents. 


; JUDGMENT. 

Sir John Wallis.—This is an appeal 
from a decree of the High Court at Allah- 
abad, reversing the decree of the Subordi- 
nate Judge of Ghazipur, in O. 5. No. 210 
of 1919, a suit instituted on the 7th No- 
vember, 1919, to recover possession of cer- 
tain zemindari lands which had been con- 
veyed by Rudra Deo Narain Rai, the Ist 
plaintiff, to the defendants by a registered 
deed of gift, dated the 18th December, 
1902, subject to the payment of a main- 
tenance allowance of Rs. 7,000a year for 
the -benefit of the lst plaintiff himself, of 
his two step-mothers, one of whom was the 
2nd plaintiff, and of his wife, the 3rd 
plaintiff, and subject to the condition that 
on any failure to pay the allowance the 
deed should hecome null and void. 
_Alleging that the Ist plaintiff was insane 


364 
at the daté of suit, the 2nd plaintiff, one 
of his step-mothers, sued in his name as 
his next friend as well as on her own 


behalf, and his wife also joined as 3rd 


plaintiff. The plaint alleged that the de- 
fendants, who belonged to another branch 
of the Ist plaintiff's family, took advantage 
of his bodily weakness and mental infirm- 
ity, and of the fact that he had quarrelled 
with his wife and daughters and the 
daughters’ husbands, and obtained from 
him a fictitious deed of gift of the suit 
lands which was never intended to be 
operative, and that after the execution of 
the deed the Ist plaintiff continued in pos- 
session as before. It alleged further that 
the deed had become void by reason of the 
defendants’ failure to pay the stipulated 
maintenance allowance, and that in any 
case the 2nd and 3rd plaintifis were en- 
titled to recover their shares of the arrears 
of maintenance which. were charged on 
the suit lands. In their written statement 
the defendants pleaded that the 2nd plaint- 
iff was not éntitled to sue as the next 
friend of the Ist plaintiff as he was not 
insane at the institution of the suit, they 
denied that the gift was obtained by im- 
proper means or was fictitious or unaccom- 
panied by possession, they further denied 
that there had been any breach of the con- 
ditions of the deed, 


The Subordinate Judge, after recording 

a finding on the fourth issue that the deed 
was not wrongly obtained by the defend- 
ants from the ist plaintiff, hela on the 
third issue that the lst plaintiff was not 
incapable of suing on the date of suit and 
that accordingly the 2nd plaintiff was not 
entitled to sue as his next friend. He 
accordingly dismissed the Ist plaintiff's 
suit, and holding that the 2nd and 3rd 
plaintiffs were not entitled to sue for pos- 
session of the suit lands, gave them a 
decree for arrears of maintenance. On 
appeal the High Oourt found that by rea- 
son of the lst plaintiff's mental condition, 
the 2nd plaintiff was entitled to sue as 
his next friend. They further found that 
in consequencé of the defendants’ failure 
to pay the stipulated maintenance, the lst 
plaintiff was entitled under the terms of 
the deed to recover the suit lands with 
mesne profits, and made a decree to that 
effect. 


In dealing with the issues whether the 
deed was improperly procured from the 
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lst plaintiff in 1909, and whether he was 
insane in November, 1919, ‘the .date of the 
institution of the "suit, the Subordinate 
Judge reviewed the whole of the evidence, 
as to the: life ‘history of the 1st plaintiff, 

and arrived at the conclusion that he was 
undoubtedly a man of wedk intellect and 
incapable of duly managing his own affairs, | 
but that the medical evidence, which was. 
that of a junior Civil Surgeon who had re- 
cently begun to practice was not quite 
sufficient having regard to his want of 
experience in this class of case to justify. 
the Court in accepting his conclusion that 
the lst plaintiff was suffering from delu- 
sional insanity at the date of the institu- 
tion of the suit. He found that the lst- 
plaintiff belonged to a wealthy and influ- 
ential family and was the largest co-sharer 
in the family property, that he succeeded 
to the zemindari as a young man on his- 
father’s death, but found the management of: 
the zemindari burdensome and was anxious: 
‘to relinquish it to other members of the- 
family. In 1889 the Maharajah of Dumraon,” 
who had obtained a decree against the- 
family, brought their zemindari lands to sale: 
and purchased them himself. The plaintiff. 
joined with the other co-sharers in a suit to- 
set aside the sale, but in 1893 went over to 
the other side and allowed the suit to be © 
dismissed as regards himself. He would’ 
thereby have permanently lost the lands 
which are the subject of this suit if the 
Local Government had not subsequently, in 
1904, effected a settlement with the Maha- 
rajah of Dumraon under which they 
purchased the estate and restored it, in 
January, 1908, to the original owners, 
including the lst plaintiff, on easy terms 
as to the re-payment of the purchase-money, 
Shortly afterwards the lst plaintiff became’ 
involved in quarrels with his family. “He 
had nosons; but two married daughters 
and their two husbands, and even the father 
of one of the husbands, came to live in his’ 
house and were encouraged by his wife to 
go on living there in spite of his objections, ' 
and in the course of the quarrels the 
husband's father assaulted him by hitting 
him on the head witha lathi. In resentment’ 
at the treatment he had received he appears 
to have contemplated transferring his 
zemindari lands to another branch of the 
family, and he was further provoked by the 
application made by members of his family 
to the Revenue Authorities in November, 

1909, that his lands should be transferred 
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to their namesas he had become insane. 
Accordingly, ih December, 1909, he executed 
the deed’ of gift in favour of the defendants 
which isthe subject of the present suit, 
The family were then advised, wrongly the 
plaint states, -to take proceedings in the 
District Court of Ghazipur under the 
Lunacy Act. The proceedings were 
unsuccessful, and the decision of the 
District Court was affirmed by the High 
Court on appeal. It appears from the 
judgment ofthe High Court in that case 
that there was evidence that the Ist plaintiff 
had refused to take food on the ground that 
the family had caused it to be spoiled by 
‘demons; but in his. examination before the 


Court-he explained the refusal as due to its ° 


having a bad smell and also to his fear of 
being poisoned. Dr. Baldeo Rao, the Civil 


Surgeon of Ghazipur, who gave evidence, . 


` deposed that he had treated the Ist plaintiff 
for mania in 1208, but that he appeared to 
have. recovered, In the result the High 
Court affirmed the décision of the District 
Court, observing that it by no means 
followed. that because a man might have 
delusions on one or two -points he was 
incapable of managing his own affairs. 
< In 1912, after the. failure of the lunacy 
proceedings, the lst plaintiff went away on 
pilgrimage and appears to have renounced 
the world: and.to.have-become a Udasi 
Sadhu, or Sanyasi, under the new name of 
Ankar. Das; and, as found by the Sub- 
ordinate Judge, for six years he led the life 
of a fakir, depending on gifts of food forhis 
support. He threw off the. sacred thread, 
cut off the tuft of hair usually worn by 
Hindus, wore yellowish garments, and 
observed no distinctions of caste or creed. 
In -1918 he returned to his family and 
continued to live the life ofan ascetic, and 
took. no steps to recover either the suit 
lands or the arrears of maintenance from the 
defendants.{A] With reference to this part 
ofthe: evidence their Lordships entirely 
agree with the Subordinate Judge that the 
fact that the Ist plaintiff had renounced the 
world and become a Sanyasi, ` devoting 
himeelf wholly to. spiritual things and 
entirely neglecting his- worldly affairs, 
would not.of itself, however unusual such 
conduct might be in a man of his position, 
justify the Court in holding that by reason 
of unsoundness of mind or mental infirmity 
he was incapable of protecting his interests, 
when suing or being sued, so asto entitle 
the 2nd plaintiff to sue as. his next friend 
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(O. XXXII, r. 15); but, as will bea seen, 
much more than this was proved in the 
case. [A] 

Before instituting: the present suit, the 
ist plaintiff's family obtained a cértificate 
dated the 12th Octeber, 1919, from Dr. 
M. K. Sarda, Assistant Civil Surgeon of 
Ballia, that the lst plaintiff, B. Rudra Deo 
Narain Rai, alias Ankar Das, who had been 
under his treatment since the 8th 
September, 1919, was suffering from chronic 
delusional insanity, and that his’ delusions 
were such as to render ‘him incapable of 
managing his own affairs or: vptotecting his 
interests,, In his examination Dr. Sarda 
deposed that the Ist plaintiff had complained 
that he was troubled with gas, which gave a 
bad smell in the room and abused him in 
violent language and prevented him from 
sleeping. Healso said that he had asked 
his relations to gét the Civil Surgeon to 
give him chloroform and cut his throat, 
and he also asked the witness to doso, He 
also said that it was his desire to obtain, by 
means of penance, salvation for all animals 
from an ant toa cow, that ‘is to say, that 
they might be freed from re birth. In 
cross-examination the witness deposed: 
“He said the delusions were to extirpate 
all animals from an ant toa cow. He said 
it was his budbichar inspiration to 
extirpate the animals from an ant toa cow 
and that he did not learn it from any 
book. T would call the plaintifi’s insanity 
areligious insanity.” As tothis witness 
the Subordinate Judge observed that he 
did not think his evidence quite sufficient, 
in view of the other circumstances, to 
declare the Ist plaintiff 4 lunatic incapable 
of. managing his own affairs, especially as 
the witness had only a few years’ experience 
and this was his first case of insanity. The 
Subordinate Judge was also influenced by 
the fact that the plaintiffs had failed to 
produce the Ist plaintiff in Oourt for 
examination, but had contented themselveg 
with applying during the hearing that 
the Court should go to Narhi to see tha 
lst plaintiff or send a Civil Surgeon tø 
report upon him. But the force of thig 
observation is lessened by „the fact that it 
was found impracticable to’ procure the 
attendance of the Ist plaintiff at the 
lunacy proceedings which were instituted 
by the family in ‘the District Court of 
Ghazipur after the dismissal of the lat 
plaintiff's suit, while the appeal to the. 
High Oourt was pending. In these pron 
é = wa os ay t A -~ -f 
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ceedings they produced a certificate from 
Lisut.-Col, Overbeck Wright, at the time 
and for many years previously Superin- 
tendent of the Lunatic Asylum at Agra, 
and author of a treatise on Insanity, to 
which the Subordinate Judge had referred 
in his judgment. According to this certi- 
ficate, the Ist plaintiff was a lunatic 
and incapable of managing his own 
affairs and was also liable to be danger- 
ous to himself and others. f 


“He was excited and garrulous, full of 
exaggerated religious fervour and delusions. 
He stated: that devils had possessed him 
for forty years and that God had puta 
penance on him to banish all creatures 
and destroy the world. He has hallucina- 
tions of smell, stating that foul gases 
emanate from various part of his body, 
including his umbilicus and nostrils, and 
he says.these have troubled him for 15. 
years. He states, that God has -decreed 
that his release can only be obtained by 
his being chloroformed by a Doctor Sahib 
and having hig head cut off.” ; 


The defendants in the, present suit 
appeared in the lunacy proceedings and. 
cross-examined Colonel Overbeck Wright 
at great length on his. certificate and evi- 
dence. The District Judge found that his 
conclusions were notin any way shaken, 
and by an order dated the 19th January, 
1922, declared the Ist plaintiff to be a 
Junatic incapable ‘of managing his own 
affairs, and appointed the 2nd plaintiff 
to be his guardian. No orders, he said, 
were necessary for the custody of the 
lunatic, who apparently so far had not 
been dangerous to anyone and was leading 
the life of a fakir.. At the hearing of the 
appeal in the present case in the High 
Court an application was made by the 
plaintiffs that the evidence and certificates 
of Lieut.-Col. Overbeck Wright should be 
admitted as evidence and made part of 
the record, more especially as the Subordi- 
nate Judge had stated that he was not 
quite satisfied with the medical evidence 
of Dr. Sarda, In these circumstances the 
learned Judges" came to the conclusion, in 
which their Lordships concur, that a case 
had been made out for taking the evidence 
of Lieut.-Col. Overbeck Wright, and, as he 
had already been cross-examined at great 
length by the defendants in the lunacy 
` proceedings, it was not thought necessary 
to call him again, and his certificates and 
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deposition were accordingly admitted as 
evidence in this case. - . 

Although Colonel Overbeck Wright did 
not examine the Ist plaintiff until nearly 
two years after the‘institution of the pre- 
sent suit, the learned Judges were of opinion 
that hiscertificates and evidence thoroughly 
corroborated those given inthe suit by Dr, 
Sarda and showed the Ist plaintiff to have 
been insane at the date ofthe institution of 
the suit. They observed that in all the main 
outlines the statements made by the Ist. 
plaintiff in September, 1919, and in Septem- 
ber 1921, were identical, and that some of 
the delusions which were manifest in 1919, 
and persisted in 1921 in an aggravated 
form were said to have been present in 
1910, particularly the haunting by “shaitans” 
or demons. [B] With reference to this 
part of the case their Lordships would 
observe that the lst plaintiff's persecution 
by imaginary voices which he attributed 
to gases issuing from ‘various parts of his 
body and the religious megalomania which 
led him to regard himself as destined to 


“be in some sort a saviour of the world 


are symptoms which are familiar in inqui- 


‘ries of this kiud; and in their Lordships’ 


opinion the learned Judges were well justi- 
fied in accepting the medical evidence of 
an acknowledged expert that in. Septem- 
ber, 1921, the lst plaintiff was in an ad- 
vanced state of systematic delusional in- 
sanity and incapable of managing his own 
affairs, and in coming to the conclusion 
he had been in this condition long before 


“1919, when Dr. Sarda examined him and 


formed the same’ opinion. Their Lord- 
ships have the less hesitation in arriving 
at this conclusion because they think it 
probable that the Subordinate Judge would 
have been of the same opinion if the evi- 
dence of Lieut.-Col. Overbeck Wright had 
been before him. [B] : 
The suit having been properly constitut- 
ed, it only remains to deal with the lst 
plaintiff's claim to recover the suit lands 
according to the condition of the deed for 
failure to pay the maintenance allowance. 
As regards this part of the case the de- 
fendants pleaded in para. 9 of the written 
statement that they never evaded pay- 
ment of the maintenance allowance, but 
made payments under the Ist plaintiff's 
orders and kept the balance in deposit 
under his instructions. They also pleaded 
in para. 12 that the plaintiffs had spent 
what they liked out of the maintenance 
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allowance and “that they held Rs. 11;983-11 
in deposit under the instructions of this 
‘Ist_ plaintiff: and had always been ready 
and willing, and still were to pay the 
same. There are concurrent judgments of 
‘both the lower Courts rejecting the evi- 
dence tendered by the defendants in sup- 
port of these’ pleas. The Subordinate 
Judge found that the defendants had 
never paid anything’ to the 2nd and 
3rd plaintiffs; and that though they 
might have paid: something to, and in- 
curred certain expenses for, the 1st plaint- 
iff until he left them in 1912, they paid 
him nothing afterwards, and that there 
had been a clear violation of the condi- 
tions. The learned Judges on appeal ex- 
pressed their complete agreement with 
the learned Subordinate Judge in his esti- 
mate of the evidence given to prove the 
fulfilment of the conditions in the deed, 
and found further that the condition as 
regards the payment of Rs. 2,000 annually 
was never complied with and that the 
defendants had no justification for with- 
holding it. The lst plaintiff, having died 
while the appeal was pending, they 
gave the 3rd plaintiff, his widow and 
legal representative, a decree for pos- 
session with. mesne profits for three years 
prior to the suit and until delivery of 
posséssion.” In their Lordships’ opinion 
this. was the right decree to make on the 
findings. Accordingly the appeal fails and 
should be dismissed with costs, and their 
Lordships will humbly advise His Majesty 
accordingly. : 

ANA ~.. Appeal dismissed. 

Solicitor for the Appellants:—Mr. H. S. L. 
Polak, 
Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. : 


RANGOON HIGH COURT. 
Sprorat Szconp O1vit APPEAL No. 73 or 1926, 
i December 14, 1926. 

Present :—Mr. Justice Brown. 
SAN KAUK—Dergnpant—APPELLANT 
< ; versus 

MAUNG PO KYAN—P.aintirr— 
ie < RESPONDENT. 
| Pleadings—New case—Change of cause of action— 

-artnership—Suit based on allegation that plaintiff 
was partner—Plaintiff found only assignee of 
partner's share+Plaintiff, whether can be allowed to 
change hie ease’ accordingly. Sot TORPA 
i Ae 
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It is a fundamental principle of the law of plead- 
ings that a plaintiff in a suit can only succeed on 
the cause of action seb forth in the plaint or on 
a cause of action consistent with his pleadings. 
[p. 368, col. 1 Aj i 
-~ Where, therefore, a suit is brought on the allegation 
that tke plaintiff is a partner and this case is found 
against, the plaintiff cannot be allowed a decree on 
the ground that he has obtained the right to a share 
inthe partnership concern by assignment from a 
partner. [p. 368, col. 2; B] 

Juggut Chunder Dutt v. Radha Nath Dhur (1) 
distinguished. i i 
` Second appeal against thejudgmentotthe 
District Court, Thaton, in CO. A. No. 140 of 
1925. 

Mr. F. C. Brown, for the Appellant. 

Mr. Maung Ni, for the Respondent. 


JURGMENT.—On the 7th October, 
1924, the appellant San Kauk entered 
into a partnership for selling gold leaves 
with three others Po Lin, Twe Ya and 
Maung Pe. The business of the partnership 
came to anend, and attempts were made 
to settle accounts between the partners. 
The respondents Po Kyan claim that after 
the original formation of the partnership 
he became one of the partners. - He further 
claimed that the accounts of the partner- 
ship were definitely settled, and it was 
decided that he was entitled to a sum of 
alittle over Rs. 1,000 as his share. From 
this he deducted a sum due from him to 
the appellant and he claimed the balance 
of Rs. 904-12-6 against the appellant. He 
alleged that all the funds of the partnership 
were with the appellant and that he was, 
therefore, entitled to recover the amount 
from him.. 

Both the lower Courts have found that 
the plaintiff has failed to prove that he 
was ever a member of the partnership, 
The trial Court on this finding dismissed 
the suit. The lower Appellate Court held 
that although the plaintiff was not himself 


`a partner, he had nevertheless become the 


assignee of the share of one Po Lin and 
that he was entitled to recover the value 
of that share, and gave him a decree, 

The present appeal has been filed against 
this decree. According to the partnership 
deed there were originally six shares in the 
partnership, each share valued at,Rs. 333-4-0, 
of these shares Po Lin held three and 
the other three partners one each. Since’ 
the partnership was formed the value of 
each share has risen to Ra. 745. How this 
has happened is not explained, but the fact 
does not appear to be disputed. The share 
which: the respondent Po Kyan claims ta 
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568: 
have in the partnership isoneof the three 
shares which originally belonged to Po Lin. 
The plaintiff himself speaks of giving 
Rs. 745 to the appellant as treasurer when 
he joined the partnership, But it does not 
appear that he really claims that he added 
any fresh capital to the partnership. 
His witness Po Lin says that it was one 
of his shares that the plaintiff took over, 
and if the money was paid to San Kauk, 
then it was apparently paid on behalf of 
Po Lin.: Po Kyan admits that when he 
obtained this share he entered into a written 
agreement with Po Lin. He has not pro- 
duced this agreement. And has not given 
a satisfactory explanation as to why he has 
not done so. Three of the four original 
partners deny that the plaintiff ever 
became a partner in the business, and the 
finding of the lower Courts that he was 
never a partner may safely be accepted as 
correct. In these circumstances it does 
not seem to me that heis entitled to suc- 
ceed in the present suit. In the plaint he 
quite clearly claims that he was himself 
a partner, afd that at a settlement of 
account it was found that his share as 
partner came to Rs. 904. His cause of 
action was founded on the alleged part- 
nership, and on his failing to prove the 
partnership he could not succeed [A] It is a 
fundamental principle of the law ot plead- 
ings that a plaintiff in a suit can only 
succeed on the cause of action set forth in, 
the plaint or on a cause of action con- 
sistent with his pleadings.[A] Po Kyan has 
been found not tobe a partner, but the 
assignee of one share in the partnership. 
That is a very different state of affairs 
from what is set forthin his plaint, and 
the difference is far from being a merely 
technical one. If he were himself a partner 
he would be able to claim against the 
partnership on his own account, His 
claim now isinthe first instance against 
Po Linonly, and he clearly cannot claim 
from the partnership anything that is not 
due to Po Lin by the partnership. It is 
clear that the appellant has all along been 
objecting to settling with the plaintiff until 
Po Lin’s accounts have been settled. He 
gays in his evidence that Po Lin has drawn 
from him about Rs. 2,000 in different in- 
stalments. He did not definitely plead that 
this sum would have to be settled before 
he could meet the claim of the plaintiff. 


. But it was quite unnecessary for him ‘to. 


make any such plea, as the claim in the 
. e 
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plaint was that the money was due to the 
plaintiff personally, and not to him through 
Po Lin [B] It is true that it was held in the 
case of Juggut Chunder Dutt v. Radha Nath - 
Dhur (1) that an assignee of a sharein a 
partnership could sue on the dissolution 
of the partnership for such a distributive 
share as belonged to his partner, but that 
is not what the plaintiff has done in the 
present case, and it is impossible to say 
that had he done so he would have been 
successful. Entirely different questions of 
fact would have to be considered on such 
a claim from those which arose en the 
pleadings in the present suit.[B] 

The plaintiff having failed to establish 
the cause of action set forth in his plaint 
was, in my opinion, not entitled to a decree 
in the present suit. 

I set aside the decree of the District 
Court, and restore that of the trial Court 
dismissing the plaintiff's suit. The plaint- 
iff-respondent will pay the costs of the 
defendant-appellant throughout. - 


A. N. A, ; Decree seb aside. 
(1) 10 O. 669; 8 Ind. Jur. 619; 5 Ind. Dec, (N.8.) 450. 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Hich Coort, 

March 4, 1997, ee 

Present:—Viscount Dunedin, Sir John 

Wallis Kr., and Sir Lancelot Sanderson Kr, 
SHEOBARAN SINGH-—PLAINTIFE— 
APPELLANT 

: VETSUS 
Musammat KULSUM-UN-NISSA AND 
oTHERS—DEFENDANTS—RESPONDENTS, 

Pre-emption—Wajib-ul-arz, evidentiary value of—~ 
Presumption that right recorded is customary and not 
contractual—Custom not contrary to law, quantum of 
proof of—Insolvency of co-sharer—Sale by Official 
Assignee—Right to pre-empt, whether exists—No pri~ 
vilege of person in pre-emption. 

A statement in a wajib-ul-are of a village that 
there is a custom of pre-emption which is not in 
contravention of law is good prima facie evidence of 
the custom without corroborative evidence of in- 
stances in which it has been exercised. [p. 370, cols. 
1&2; A] f 

Digambar Singh v. Ahmad Said Khan (1), Bal- 
gobind v. Badri Prasad (2) and Anant Singh v. Durga 
Singh (3), followed. 

Where the contrary is not shown a provision ina 
wajib-ul-are relating to pre-emption should be pre- 
sumed to be the record of a custom. [p. 370, col. 2; B] 
. Returazi Dubain v. Pahlwan Bhagat (4), approved. 

It is easier to hold established a custom which only 
proves a well-recognised adjunct to the ordinary law, 
than it is where the law is said to be actually altered, 
[p. 370, col. 2; C] ; 4 
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A village custom of pre-emption which refers to 
sale by a co-sharer applies also to the case of an 
involuntary sale of a co-sharer's interest carried out 
“by an Official Assignee in bankruptcy. [p. 370, col. 

In every system of law the term may vary, but in 
all there is an official, be he called an assignee or 
trustee or any other name, and that official is by 
force of the Statute invested in the bankrupt's pró- 
perty. Butthe property he takes is the property of 
the bankrupt exactly as it stood in his person, with 
all its advantages and all its burdens. [p. 371, col. 


"Whenever a Statute deals with certain rights it is 
easy to conclude that it deals with the total ambit 
.of those rights and leaves nothing standing outsid 
the provisions of the Statute. [p. 371, col. 1; F] ` 
` In cases of pre-emption there is no privilege of 
person. [p. 371, col. 1;G] > - : 

-Appeal against the judgment: of- the 
“Allahabad High: Court, dated the 13th 
‘March, 1920. f 

Messrs. L. De Gruyther, K. C., and B. 
‘Dube, for the Appellant. . 
„Messrs. A. M. Dunne, K. C., and W. Wal- 
- lach, for the Respondents. 
. JUDGMENT. 
‘. Viscount Dunedin. —Ia this case, 
> pre-emption in a share in a village is claim- 
ed by a co-sharer as against the buyer from 


“the assignee in bankruptcy of another co- - 
i s eed Subordinate Judge 


‘sharer. Theclaim was decreed by the Sub- 
ordinate Judge, but his judgment was 
reversed and the case dismissed by the 
. High Court of Allahabad on appeal. 

. There was ‘another like suit- by another 
-co-sharer. ee 
. The circumstances are these: Rai Bahadur 
Shri Kishan Das was a co-sharer of the 
“plaintiff'and others in the yillage of Peotha 
-Gokalpur. Onthe 26th September, 1913, 
he-was declared insolvent by the Bombay 
High Court, and all his property, includ- 
ing the share in question, was vested in the 
Official Assignee of Bombay. The Official 
Assignee put’ up the -property for sale at 
Aligarh by public auction on the 8th 
‘November, 1914. A ‘bid was made but was 
not accepted by the Official Assignee, and 
the sale was re-advertised for the tth 
December, 1914. .A bid of Rs. 40,000 was 
made” by ones Sheoraj Singh, and he 
was. declared purchaser; subject to confirma- 
tion by the’ Official Assignee, On the next 
‘day the auctioneer received a private offer 
ofa greater amount. The result of the 
‘private offer was that the property was sold 
privately for Rs. 4),000 to a purchaser, 
since - dead, who is represented by the 
respondents. The plaintiff and appellant 
alleges that there was in this village a. 
gustomary. right-of pre-emption among the 
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that right made good. Itwas objected by 
the respondents that the appellant ought 
to have exercised his right of pre-emption 


“by bidding atthe sale. : There wasa gocd 


deal of discussion as to whether the right 
of pre-emption was always open until a 


‘concluded sale, or whether the person in 


right of pre-emption, if he finds the pro- 
perty is going to be exposed to public sale, 
is bound to go there and bid. It is un- 
necessary to consider this matter for this 


“reason, that it appears that what was put 


up at the auction was not the property 


-pureand simple, but the property plus 


arrears of rent allin one lot, so that the 


-only sale-of the property pure and simple 


was the private sale,of which, admittedly, 


: the appellant had no notice. 
The further defence was two-fold and . 
„consists of two parts: (1) A denial of the 


custom of pre-emption in the village; (?) an 


. argument that if such pre-emption is 


assumed or proved, it does not operate 


. against the purchaser at. a salp from an 
- Official Assignee in bankruptcy. 


As to the custom of pre-emption, the 
held this proved. 
. The High Court did not enquire as to whe- 
ther this was so or not; they -decided | in 
-favour of the respondents in the second 
point on the assumption that the custom 
was proved. Before this Board, however, 
the respondents strongly urged no custom 
had been proved. i 
. Admittedly, the proof in favour. of the 
custom is provided only (for oral testimony 
may be disregarded) by an entry in the 
wajib ul-arz of the village, which is as 
follows:— . : 
-" Wajib-ul-are’, of Mouga Piplot .Gokal- 
pur, Pargana Koil, District Aligarh, pre- 
pared in 1280 Fasli. 
“Paragraph 18.—As to the transfer of 
property and the right of pre-emption:—- 
Each co-sharer is entitled to transfer. his 
property, but he should transfer it first to 
a co-sharer, the- descendant. of a common 
ancestor, and in case ofrefusal on his part 
to other co-sharers: in the village, and if 
they also do not take it, then *to any one 
he may like. If there be any dispute 
between the transferor and .the person 
having a right of pre-emption as to the 
amount of price, then it will be decided 
with reference to the rate at. which pro- 

perty issold in the neighbouring villages.” 
The respondents argued that a wajib-ul« 
: see 
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arz alone is, not sufficient, and that the 
present entry’ does not actually mention 
custom, and may, therefore, refer to con- 
tract and not to custom. 

[A] The weight to be given to entries 
in .wajib-ul-arz has been considered on 
more than one occasion by this Board. 

In the case of Digambar Singh v. Ahmad 
Said Khan (1) the custom of pre-emp- 
tion was held. good, and it was Jaid down 
that a statement in the wajib-ul arz of a 
village that there isa custom of pre-emp- 
tion, which is not in contravention of law, 
is good prima facie evidence of the custom, 
“without corroborative evidence of instances 
in which it has been exercised. And upon 
the entry in the wajib ul arz alone, the 
“custom was ‘held proved. 

In the case of Balgobind v. Badri Prasad 
(2) though it was a case where it was sought 
actually to alter the, law of inheritance, 
nevertheless, their Lordships said this :— 

“When it is not shown by reliable evi- 
dence that the Settlement Officer neglected 
to perform his duty or was misled in record- 
ing a custom, and it does not appear 
‘that-the statement of the custom is am- 
“biguous, the record in a wajib-ul are of 
‘a custom is most valuable evidence of the 


hie fe 


peer not proved, but the ratio decidendi is 
clearly given in the jud gment of the Board, 
where ‘it is said: 

“ Where, . as here, from internal avidenes: 
it seems probable that the entries recorded 
‘connote the views of individuals as to the 
practice that they would wish to see pre- 
vailing rather than the ascertained fact of 
& ‘well-established custom, the learned 
Judicial Commissioners properly attached 
weight to the fact that no evidence at all 
was forthcoming of any instance in which 


oi 28 Ind, Cas. oot 421 A. 10; 13 A. L. J. 303; 
L. J. 237; S MILI. $56; 17 Bom L. E. 393 
(1915) M. W. N. 581: 37 A. 129; 2 L. W. 303 (P. 0). 
(2) 14 Ind. Oas. 449; 50 I.A. 196; 21 A. L. J. 578; 
A.L R. 1923 P. C. 70; 00. & A. L-R. 581; 26 O. 
O. 217: 45 M. L. J. 289; 45 A. 413; 38 S L. J. 302; 
(1923) M. W. N. 1799:33 M. L. "T, 317; 100. L. J. 
368; 29 O. W. N. 465 (P. 0). 

(3) 6 Ind. Cas. 787; 37I. A. 191 at p. 197; 14 0. 
wW. N. 770; 12, 0, b k 736 wal. J, 704; 12 Bom. 
M. L. 0. ©. 163; 32 A, 363: 

(io10) a Wy X, 397; To Niet, J. 604 (P. 0.) 
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‘the alleged custom had been observed. "TA] 


‘v. Pahlwan Bhagat (4). 
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[B] The respondents sought to say that 
the entry here was ambiguous and to cri- 
ticise it on the ground thatit did not use 
the word “custom ° and, therefore, might . 
be a record of either a contract ‘or mere 
wish and intention. On this point their 
Lordships wish to refer .to a very valuable 
judgment by Chamier, J., ina Full Bench 
judgment in thecase of Returaji Dubain 
He points out that 
the terms of the circulars show that the 
Revenue Authorities meant custéms of pre- 
emption to be recorded in brief and gene- 
ral terms, and he sums up the situation 
thus :— 

“We have all of us seen wajib ul araiz 
which contain provisions which ought not 


.to bein them. In some, no doubt, langu- 


age may be found which shows clearly an 
attempt to create a right of. pre-emption. 
In others, there isan obvious contract be- 
tween the co-parceners for a right of pre- 
emption: But where the contrary is not 
shown, a provision in’a wajib-ul-arz relat- 
ing to pre-emption should be presumed 
to be the record ofa custom, and this rule 
-has been affirmed repeatedly by this Court.” 


B 
re}. It is also to be kept in view that it 
js easier to hold established a custom, whiċh, 


‘as here, only -proves’.a well- recognised 


adjunct to the ordinarylaw, than it is where 


‘the lawis said to be actually altered, as, 


e.g., in the case of a change in the rule 
of succession. [C]: In; the present ‘case 
their Lordships have no doubt that the 
“entry in the wajib-ul-arz is a record of: a 
-custom, and they hold the custom proved. 

[D] Turning -now to the second point, 
which affords the gtound of judgment in 
the High Court. Their ratio decidendi is 
really contained ina single sentence:-— 

“Now, in the circumstances ofthe present 
case, this being thé custom; it is clear that ` 
no co-sharer has sold his share at all. = 

And again:— 

“We find it impossible to hold the view 
that a village custom which refers only to 
a voluntary sale by one co-sharer -of his 
property can in any way apply toirthe case 
of an involuntary sale carried out against 
his wishes by a Court through a Collector. 
oran Official Assignee, or anybody else.” 

With deference to the learned Judges, it 
seems to their Lordships that this overlooks 
one of the fundamental principles of all 


(4) FInd, Cas. 680; 33 A. 196; 7 A, L J, 1040, “< 


a 


f10i L O. 19277 


arrangements for the realization and distri- 
bution of a bankrupt’s property. [D] [E] In 
every system of law the term may vary, but 
in all there isan official, be he called an 
assignee or trustee or any other name, and 
that official is by force of the Statute invest- 
ed in the bankrupt’s property. But the 
property he takes is the property of the bank- 
rupt exactly as it stood in his person, with 
all. its advantages and all its burdens [E] 


The working. out of the view taken by ` 


the learned Judges would lead to curious 
results, After all, ina custom: of pre-emp- 
tion there -is, so to speak, a debtor and 
creditor side: the debtor side is the obliga- 
tion of the holder of the share to offer it to 
a co-sharer; the creditor side is the right of 
the .co-sharer to buy. The property, if 
fettered, would be presumably somewhat 
less valuable than if it were free, 


the bankruptcy of A would have the 
double effect of forfeiting something belong- 
ing to B and of rendering the property of 
A more valuable in the hands of his Official 
Assignee than it was in his.own. 

Ib was pointed out that a sale in execu- 
tion of a decree transferred the property 
free from a claim of pre-emption.’ The 
reason is simple, The Code of Civil Proce- 
dure arranging for sale under a decree 
mentions and deals with rights of pre- 
emption and gives those who hold them 
certain rights. [F] Now, whenever a Statute 
deals with certain rights itis easy to con- 
clude that it deals with. thé total ambit 
of those rights and leaves nothing standing. 
outside the provisions of the Statute. [F] An 
illustration of this doctrine may be found 
in the case of Attorney-General v. De 
Keyser’s Royal Hotel (5). [G] As an illustra- 
tion of how there is no privilege of person 
may be taken the case of The Collector of 
Fattehpore v. Syed Yad Ali (6), where the 
Government as standing in right of a 
convict had to submit to the right of pre- 
emption. Just, therefore, as if the con- 
. Veyance had been made to an individual, 
that individual would have had at once the 
disadvantage and the privilege of the 
custom of pre-emption, so the Official As- 
signee was in the same position and could 
only sell what he got. [G] 

Their Lordships wiil, therefore, humbly 
recommend His Majesty that the appeal 

(5) (1920) A. O. 503; 89 L, J. Ch, 417; 122 L.T. 
B91; 64 S. J. 513; 36 T. L. R. 600. ; 

(8) 1N. W. P, H, O, R, 88, 
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But if. 
the view of the learned Judges were right, . 
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should be allowed and the judgment-of the 
Subordinate Judge restored, the appellant 
to have his costs before this Board and in 
the Court below. 


A. N. A. Appealallowed. 
Solicitors for the Appellants :—Messrs: 
Douglas Grant & Dold. 


“ Solicitor for the Respondents:—Mr. H. S. 
L. Polak. 


. RANGOON HIGH COURT. 
SPEOLAL SECOND CIVIL APPEAL NO. 40 oF ' 

; 1926. 

December 15, 1926. ` 
. Present :—Mr. Justice Brown. 
MA KIN KYWE sete AND LEGAL 
REPRESENTATIVE OF DAW SHWE NYEIN, 
BY HER Aaent MAUNG BA MAUNG. 
—APPELLANT i 


4 versus 
MAUNG TUN MYAT—Responpent. 


Mesne profits—Basis of calculation—Whole net out- 
turn, whether can be awarded—Rental value, a fair 
criterion, . 

The whole outturn of land, less actual expenses of 
working- cannot be awarded as mesn® profits. Rental 
value ofland is the only really fair criterion of the 
measure of mesne profits, [p. 372, cols. 1 & 2; A] 

... Appeal against the judgment of the Dis- 
trict Court, Insein, in O. A. No. 68 of 1925, 


._ Mr. Villa, for the Appellant. 
“Mr, Po Han, for the Respondent. 


JUDGMENT.—One Ma Shwe Nyein, 
deceased, brought a suit against the re- 
spondent, Maung Myat Tun, for possession 
of certain land and recovery of mesne 
profits for a year. She was successful in 
the trial Court and in the first Appellate 
Court, and was given. possession of the 
land.. Myat Tun appealed to this Court 
and was eventually successful. The decree 
passed by this Oourt was to the effect that 
Ma Shwe.Nyein was the mortgagee of the 
land in question, and that, if Myat Tun 
did not pay her the mortgage amount, she 
would be entitled- to have the land sold, 
Myat Tun then applied to be put in posses- 
sion.of the land again and for payment of 
the mesne profits for the two years during 
which Ma Shwe Nyein had been in posses- 
sion, He was awardedas mespe protits the 
sum of Rs. 575-12 U' by the trial Court, but 
this sum was reduced on appeal by the Dise 
trict Court to Rs, 583-13-4. 

Before this case for restitution began, the 
original plaintiff, Ma Snwe Nyein, died, 
and in the present litigation her estate has 
been represented by Ma Kin Kywe as her, 


legal representative, i 
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. + On the facts, the : District Court agreed: 
with the trial Court but the learned Judge 
reduced the amount payable on the ground 
that Ma Kin Kywe was not the sole heir 
of Ma Shwe Nyein's estate. This finding 
appears to be based on a misconception of 
the position. . 
`, The original decree-holder in this case 
was Ma Shwe Nyein, and the order 
‘for restitution was- against the estate 
of Ma Shwe Nyein. Ma Kin Kywe 
has been added to the suit merely 
as the legal representative of the estate, and, 
so far as this litigation is concerned, she 
represents the estate. It is not for the 
Oourt dealing with the present matter to 
decide who are the heirs of Ma Shwe Nyein, 
and any order passed in the present suit 
can be enforced only against Ma Kin 
Kywe as the legal representative of the 
estate. 

. Itseems to meclear that the reasons which 
led the District Court to reduce the amount 
payable were insufficient. Ma Kin Kywe 
has nevertheless appealed against the find- 
ing of the District Court and asks that the 
amount may be reduced still further., 

A cross-objection has been filed by Maung 
Tun Myat. Oneofthe points taken on bi- 
half of Ma Kin Kywe now is that the re- 
spondent Tun Myat is not entitled to any 
mesne profits by way of restitution at all, 
‘The contention.is that, as Daw Shwe Nyein 
was entitled to a mortgage-decree against 
the respondent, she was entitled until the 
mortgage was redeemed to possession of 
‘thé .property, I think, however, that this 
point was clearly disposed ofin the orders 
passed in the original suit by this Court, 
It was there held that Daw Shwe Nyein 
was not entitled to any interest on the 
mortgage since thedate on which an offer 
to redeem the mortgage had been made to 
her. It was subsequent to this date that 
she obtained possession of the land, and the 
result of the finding of this Court’ is that 
she was entitled neither to interest nor to the 
usufruct of the land for the two years 
for which she was in possession. This 
point, as a matter of fact, was not raised 
in either of" the lower Courts, where 
it was apparently admitted that the 
only question for decision was the amount 
of mesne profits payable, 

[A] Asregards the amount, the respondent, 
Myat Tun, claimed that he was entitled 
to the whole outturn of the land, less actual 
expenses of working. I entirely agree with 

s 
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the lower Courts that-thisisa wrong basis 
of calculation. If Ma Shwe Nyein bad 
worked the land herself, it is clear that: 
all that shereceived during the year.would 
not fairly have been applicable to the 
mesne profits, as it would have included‘ 
remuneration for the part taken by her in: 
working the land. The rental value of 
the land is the only really fair criterion 
ofthe measure of mesne profits. [A] As to 
this, both the lower Courts have found 
that a fair rate would be 3C0 baskets of 
paddy a year. There is evidence on this’ 
point in favour of the appellant, and, in. 
ordinary years, I am not prepared to say’ 
that this amount would be excessive. But 
the appellant says that during the two- 
years in question there were heavy floods, 
with the result that the income derived 
by her from the land was very small. That 
there were ficodsin the years in question 
is borne out not only by the witnesses for 
the appellant, but also by Maung Myat 
Tun’s own witnesses. lf Maung Po Tin is 
speaking the truth,then only Rs. 250 has. 
been paid as rent for the two years. Tb 
is-suggested that the respondent might 
have obtained more with due diligence, 
and that the failure if there really was 
a failure; to obtain more was due to, her not. 
advancing the necessary money ‘to the 
tenants. There is-very little material to 
help usto come to a decision on this point; 
but, in view of the evidence as to the floods 
and in view of the fact that Ma Shwe 
Nyein herself, when claiming mesne profits’ 
for the same land only valued the mesne’ 
profits at 250 baskets of paddy a year. I 
think the allowance of 300 baskets of paddy” 
in the present: case is somewhat high. 
250 baskets of paddy a year at Rs. 189, per. 
100 baskets would work out for the two: 
years at Rs. $00, The revenue for the two: 
years would be close on Rs. 220, which 
would reduce the amount to Rs, 700. 
Allowing for the floods, which appear to` 
have taken place- during the year, some: 
reduction might, I think, be made from: 
the 250 baskets of paddy, and I do not 
think that the sum of Rs. 583-13 4 allowed- 
by the District Court is an unfair estimate. 
of the compensation-which the appellant: 
should pay the respondent, ; 
I note, that in the cross-objection only 
Rs. 2 has been paid as Court-fees- 
and it is objected that this is wrong 
and that payment should be made ad, 
valorem. In the cross-objection, however, 
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it’ is notstated how much Maung Tun Myat 
claims, and it is’ impossible, therefore, 
to say what the ad valorem fee would be. 
As Iam not allowing the cross-objection, 
Ido not think it nécessary to pursue this 
point furtherand ask the respondent what 
he does claim. 
. The order for payment must be altered 
into an order for payment against Ma Kin 
Kywe as legal representative of Ma Shwe 
Nyein, deceased. With this exception, I 
dismiss. both the appeal and -the cross- 
objection.. I pass no orders as to costs in 
this Court. 
AON. A. Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THe Lanors Hiew Court. 
March 11, 1427, 

. Present:—Viscount Dunedin, Lord, 
Salvesen and Sir John Wallis, 
NIAMAT RAI AND OTHERS 
—APPELLANTS 

$ VETSUS 
DIN DAYAL AND OTHERS ~ 


zk _ RESPONDENTS. 

Hindu Law—Joint family—Manager's power to 
rarse money for carrying on joint family business— 
Improvident 1 aising of money, effect of —Lender, duties 
of—-Sale for pre-existing debts—Necessity. for minor 
part not proved—Sale, validity of. 

Where there is a joint family business, the Manager 
of the farnily has authority to raise money not only 
for. the payment of the debt but also for the purpose 
of carrying on the business. ‘[p. 375, col. 1; A] 
_.Money advanced by a purchaser for the purposes 
of carrying on the family business cannot be held 
to be not binding on the family on the ground that 
the Manager was not justified in putting more money 
into it, or that he should have raised money by mort- 
gage instead of by sale. It is a question for the 
Manager to decide whether it would be better to raise 
more money or to close down the business, and whe- 
ther to raise money by mortgage or sale and it would 
be: unreasonable to require a lender or purchaser to 
go'into questions of this kind as to which he would 
rarely be in a position. to form a sound opinion. 
fp. 375, col: 1; B] 

Proof that property had been sold by a Manager of a 
joint family to satisfy pre-existing debts toa, very large 
extent would be enough to support a sale without 
it ing pow the balance has been applied. [p. 375, 
col. 1; Cl]... : 

Sri Krishn Das v.. Nathu Ram (1), followed. 

Appeal fromthedecree of the Lahore High 
Court,.dated the 21st February, 1422, re- 
versing that of the District Judge, Feroze- 
pur, in Suit No. 40 of 1915. 

Mr. B. Dube, for the Appellants. f 

Messrs. L. De Gruyther, K. C., and W. 


Wallach, for the Respondents, 


NIAMAT RAI D. DIN: DAYAL, 
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JUDGMENT. f 
Sir John Wallis.—This is an appeal 
from a decree of the High Couri at Lahore 
reversing the decree of the District Judge 
of Ferozepore in Suit No. 40 of 1915, which 
was brought on behalf of Din Dayal and 
Bansari Basil, who were minors, to recover 


certain lands, the property of the joint 


family, which had been sold by Lachhman 
Das, the managing member of the family, 
to defendants Nos. 2 to 6, under a sale- 
deed dated the Ist January, 1913. Lachh- 
man Das was made the first defendant, and 
Musammat Dhani, the mother of the minor 
plaintiffs, who had joined in executing the 
‘sale-deed, was also impleaded.as the seventh 
defendant. The suit was instituted by 
Dal Chand, the minors’ brother-in-law, as 
their next friend. He stated to the Court 
that he had brought it at the instance of 
the elder minor, who shortly afterwards 
attained majority, and was brought on the 
record as the first plaintiff and next friend 
of the minor second plaintiff. The plaint 
alleged that the sale had Been made for 
a nominal sum of Rs, 43,500, that Lachh- 
‘man Das, the first defendant, had not 
received the whole of the consideration, 
and that the sale was made without legal 
necessity and was not for the benefit of 
the minors. The price, Rs. 43,500, was 
shown to have been a very favourable one, 
and the District Judge found that it had 
been paid in full and thatthe sale was 
justified by necessity, as the family debts 
amounted to Rs. 38,400. This was the only 
question argued on the appeal to the 
High Court, who accepting the contention 
of the appellants’ family Counsel that at 
the time of sale the family debts were 
not skown to have exceeded some Rs. 22,000 
or Rs. 23,000, held that the sale was made 
without legal necessity, and reversed the 
decree of the District Judge and decreed 
the suit without making it a condition 
that the plaintiffs should refund that por- 
tion of the consideration which was applied 
in the discharge of debts binding on the 
joint family. 

A petition was presented for review of 
judgment, and in their order dismissing 
it the learned Judges observed that there 
was admittedly an arithmetical error in 
the body of the judgment, as che finding 
of the Court was that the debts binding 
on the family were not shown to have ex- 
ceeded Rs, 30,000 (not Rs. 22,000 or Rs. 
23,000), so that the sale was unnecessary 
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so far as Rs, 12,600 were concerned. As 
regards the omission to direct the re-pay- 
;ment of the Rs. 30,900, the learned Judges 
observed that it had been admitted by the 
respondents’ Counsel at the hearing of the 
‘appeal that they were not entitled to 
‘insist on this, and that in these circum- 
stances the judgment, though bearing 
‘hardly on the petitioners, could not be 
‘remedied by review, but only by appeal. 
” The onus was, of course, on the defend- 
_ants,to show that the sale was justified, 
but it must be borne in mind that in this 
‘Tease the first defendant, Lachhman Das, 
and the minor plaintiffs were the members 
of a joint family who had succeeded to 
“what is known asa joint family business— 
that is to say, a business carried on with 
joint family funds for the benefit of the 
joint family, that. the properties of the 
joint family, both moveable and immove- 
able, including the shares of ‘minor mem- 
bers,.of the family, are liable for debts 
‘incurred in carrying on the business, and 
that it is within the powers of the manag- 
jng member in a proper case to sellim- 
-moveable as well as the moveable property 
‘for the purpose of discharging such debts 
‘or enabling the business to be carried on, 

The sale deed of the Ist January, 1913, 
‘contains a recital that it was necessary that 
the suit lands should be sold for trade 
‘business and payment of debt, and also a 
covenant by Lachhman Das, the managing 
member, and Musammat Dhani, the mother 
and natural guardian of the minor plaint- 
iffs, to indemnify the vendors in full 
should they. suffer loss by reason of the 
minors putting forward a claim after 
attaining majority. The learned Judges 
of the High Court appear to have regarded 
the insertion of this clause as a suspicious 
circumstance; but, in their Lordships’ 
opinion, experieuce in this class of cases 
Bhows that it may have been no more 
than a reasonable precaution against the 
undoubted risk that the vendors who were 
majors might afterwards make common 
cause with the vendors who were minors 
and endeavour, by suppressio veri and sug- 
gestio falsi to get the sale set aside. This, 
indeed, is precisely what has happened 
in the present case, where Lachhman Das, 
the managing member of the plaintiffs’ 
family, and the actual vendor, whom the 
defendants were under the necessity of 
calling to prove their case, sought to go 
behind his statement in the -sale-deed that 

a e , 
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it was necessary to sell the property for 
trade business and payment of debts, and 
gave evidence that the joint family busi- 
ness had come to an end before the date 
of-the sale, that the debts which were 


.discharged out of the sale-proceeds were 


largely fictitious or incurred in specula- 
tive transactions of his own, and that there 
was no sufficient pressure of creditors to 
justify the sale. 

These contentions were supported by 
very worthless evidence and were rightly 
rejected by the District Judge, who pro- 
ceeded to deal with the items which the 
first defendant deposed to in his evidence 
that he had paid on the 2nd and 8rd Janu- 
ary, 1913, after the receipt of the con- 
sideration money. Of these items, the Dis- 
trict Judge found that Rs. 38,400 were 
proved to have been paid in discharge of 
debts owing at the date of the sale, and 
that afurther sum of Rs. 5,110 out of the 
sale-proceeds had been invested in the 
business, and on these findings he rightly 
upheld the sale. 

On appeal, a distinction, to which their 
Lordships will refer later, was taken be- 
tween debts owing when the sale was 
negotiated and debts incurred subsequent- 
ly but before the execution of the sale- 
deed; and the learned Judges came to the 


‘conclusion ‘that debts due at the date of 
negotiation should 


alone. be taken iato 
account, and on the admission of the ap- 
pellants’ Counsel they found that these 
debts were not shown to have exceeded 
some Rs. 22,000 or Rs. 23,000, a figure 
which, as already stated, they raised on 
review to Rs. 30,900, which was Rs. 12,600 
less than theamount of the purchase-money, 
This figure of Rs. 30,900 included. two debts, 
items Nos. 1 and Zin the District Judge's 
judgment, which had been incurred sub- 
sequent to the date of negotiation in dis- 
charge of earlier debts; and as regards 
items Nos.4 and 5, which the learned J udges 
disallowed, Mr. Dube has called attention 
to the evidence that Rs. 2,500 in item No. 4 
was borrowed to pay a previous debt, and 
that, as found by the District Judges, the 
two hundis, each Rs. 2,500, were given in 
renewal of previous hundis, thus showing 
that the whole of the Rs. 38,400 allowed 
by the District Judge had been applied 
in discharge of liabilities existing at the 
time when the: sale was negotiated. It 
was also proved that out of the balance 
of the purchase-meney,- Rs, 5000- odd, 
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Rs. 4,100. were lent to another firm in the 
ordinary course of business and subse- 
‘quently re-paid.. It appears from the judg- 
ment of the learned Judges of the High 
Court that if they had been satisfied that 
the whole of the Rs. 38,400 paid out of 
the sale-proceeds was paid in discharge of 
debts incurred before the negotiation of 
sale, they would have been of opinion that 
the sale ought to have been upheld. With 
this conclusion their Lordships’ agree, 
but they are of opinion that undue im- 
portance was attached by the learned 
Judges to the question whether some of 
the payments were made in discharge of 
debts incurred in the interval between the 
negotiation of the sale and the execution 
of the sale-deed. [C] Even if there had been 
no joint family business, proof that the 
property had been sold for Rs. 43,500 to 
satisfy pre-existing debts to the amount 


of Rs. 38,000 would have been enough to - 


support the sale without showing how the 
balance had been applied, as held by their 
Lordships in the recent case of Sri Krishn 
Das v. Nathu Ram (1). [C] 

[A] Where there is a joint family busi- 
ness, the manager, as already pointed out, 
has authority to raise money not only for 
the payment of debt, but also for the pur- 
pose of carrying on the business [A] [B]The 
learned Judges of the High Court were of 
opinion that, as in this case the business 
had recently resulted in loss, the managing 
member was not justified in putting more 
money into it, and that in any case he 
should have raised money by mortgage 
instead of by sale. As regards the latter 
question, it is not clear that borrowing, 
probably ata high rate of interest, would 
have been more beneficial than sale. In 
any case, this was a question for the 
Manager to decide. It was equally a ques- 
tion for the Manager whether it would be 
better to raise more money or to close 
down the business, and it would, in their 


Lordships’ opinion, be unreasonable to: 


require a lender or purchaser fo go into 
questions of this kind, as to which he 
would rarely be in a position to form a 
sound opinion.|B] In the present ease the 
decision to raise more money would seem 
to have been a wise one, as the business 


(1) 100 Ind. Oas. 130; 54 I A. 79:25 A. L. J. 20; 
A.I R. 1927 P. O. 37; (1927) M. W.N. 89: 38 M. D 
T. 48; 40. W. N. 184; 8 P. D, T. 210; 31 G. W. N. 
462 (P. 0). 
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afterwards earned profits with which more 
lands were purchased. 

That, however, is immaterial. In their 
Lordships’ opinion it is established that 
the money realised by the salewas required 
for the purpose of paying the debts and 
carrying on the business, and that the 
sale was, therefore, justified. Their Lord- 
ships are, therefore, of opinion that the 
appeal should be allowed and the decree 
of the District Judge restored, and that 
the respondents should pay the costs in 
the Courts below and of this appeal; and 
they will humbly advise His Majesty 


accordingly. 
A. N. A, Appeal allowed. 


Solicitors for the Appellants:—Messrs. T. 


L. Wilson & Co. 
Solicitors for the Respondents:—Messrs, 


Ranken, Ford and Chester. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 722 or 1994. 
November 30, 1926. 
Present:—Mr. Justice Curgenven. 
THEDLA RANGANAYAKAMMA MINOR 
BY Next FRIEND BHRUGAMALLA 


.PILLAMMA—Dsrenpant No, 2— 
APPELLANT 
versus 
MADD1 JAGAYYA AND OTHERS —-PLAINTIFF8 
Nos. 1 to 3—RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908), O. I, r. 8~ 
Transfer of Property Act (IV of 1882), s. §8--Swit to set 
aside sale‘as being in fraud of creditors—Objection 
as to suit not being of representative character, whe- 
ther can be raised in second appeal— Representative 
character.“ * 

In order to be representative, a suit must be 
brought in tke manner provided by O.I, 7. 8, Qivil 
Procedure Code, that is to say, the permission of the 
Court must be obtained and the Court, .at the plaint- 
iff's expense, must give notice of the institution of 
the suit to all those persons whom he seeks tore- 
present. [p. 378, col. 1; A] 

In asuitto set aside a sale as being in fraud of 
creditors under s. 53 of the Transfer of Property Act, 
it is not open to the defendant in, second appeal in 
the High Court to raise for the first time an objec- 
tion that the suit ought to have been brought in a 
representative character. Where he omits to advance 
the objection in the Courts below, he must be deemed 
to have waived his right to raise the point assuming 
it is a valid one. [p 376, cols. 1 & 2; Bj 

Quere.— Where a suit to sat aside a sale under s. 53 
Transfer of Property Act, must be representative in 
character. [p, 376, col. 2; C.] 


876 
“ ;écotid appéal against the, decree of the 
D. strict Court.. Guntur, in A. 8. No. 244 of 
1923, préferred against that of the Court 
af the Additional District Munsif, Guntur, 
in O0. S. No. 605 of 1922. i 
“Mr. K. Rameswara Rao, for the Appellant. 
_ Mr. V. Ramadoss, for the Respondents. 

_ SUDGMENT.—The plaintiffs obtained 
a mortgage of the plaint properties from the 
lst defendant on 20th July, 1922. Theysub- 
sequently discovered that 4 few days pre- 
viously this defendant had sold them to his 
wife, They accordingly brought the suit 
out of which this second appeal arises to 
set aside the sale on the ground that it 
wab devoid of consideration and in fraud of 
creditors, impleading their mortgagor and 
his wife, the vendee, . The first issue raised 
was whether the suit was bad as not having 
been brought in a representative capacity. 
The learned Additional District Munsif 
decided this issue in the negative and in 
the résult decreed the suit. This decree 
was affirmed on appeal by the District. 
Court, no contest being there raised regard- 
ing the issue in question. The only ground 
now pressed in second appeal is that the 
objection against the suit as being non- 
representative in character should have 
been allowed. 

[A] Mr. Ramadoss for the respondent has 
endeavoured to show that the suit was in 
fact a representative one by force of 
an allegation in para. 4 of the plaint 
debt. “The sale had been executed with 
the treacherous intention of defrauding 
plaintiff and other creditors” ButI think 
that, in order to be representative, a suit 
must be broughtin the manner provided by 
O. I, r. 8 that is to say, the permission 
of the Court must be obtained and the 


Court, at the plaintiff's expense, must give 


notice of the institution of the suit to all 
those persons whom he sought to represent. 
JA) No such procedure was adopted here, 
nor does it seem to have been even contend- 
ed before the trial Court that the suit was 
of this character. [B] The question, however, 
is whether a party is entitled in second 
appeal to raise an objection of this 
character when ‘the has omitted to make it, 
one of his grounds of first appeal. It is, no 
doubt, true that questions of law involving 
jurisdiction or going to the root of the 
plaintiff's claim may be advanced in second 
appeal notwithstanding the omission to 
- bring them forward before the lower 
Appellate Court or even before the trial 
3 
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Court. It appears to me, however, that this 
is not aquestion of that character. [B] 
[C}There is a large variety of opinion, 
especially among the cases reported from 
this Court,as to whether a plaintiff who 
brings asuit of character must make it 
representative. The English Law returns a 
clearly affirmative answer and this view 
has been adopted in Calcutta [Hakim 
Lal v. Mooshahar Sahu (1)] and in Bombay 
[Burjorji Dorabji Patel v. Dhunbai (2) and 
Ishwar Timappa Hegde v. Devar Venkappa 
Shanbog (3)]. In this Court the question was 
discussed by Krishnan, J., in Kottarathil 
Puthiyapurayil Pokker v. Balathil Par- 
kum Chandrankandi Kunhamad (4) although 
its decision was not necessary in the 
circumstances which arose there. He 
expressed: the view that there was no rule 
of Indian law justifying dismissal of a suit 
brought under s. 53 of the Transfer of 
Property Act because it was not brought 
on a representative capacity. This view 
was quoted with approval by Spencer, J., in 
Ramaswami Chettiar v. Mallappa Reddiar 
(5) and Sadasiva Iyer, J., gave utterance to 
a similar opinion. On the other hand, in 
Palaniandi Chetty v. Appavu Chettiar (6), 
Coutts Trotter, J., as he then was held that 
the law in India was similar to that in 
England that unless a creditor was a 
decree holder who had attached the property 
he must sue on behalf of all the creditors. 
In this state of authority I should have felt 
compelled to refer the question of law to a 
Bench were it not that I must find that the 
appellant has waived her right to advance 
this objection by her failure to include it 
among her grounds of firstappeal.{C] The 
foundation forsucha rule as is now’ in 
question is the inconvenience which would 
arise of allowing each and every creditor to 
sue to set aside an impugned transaction, 
and itis clear that the party who would 
suffer from a course would be the defendant 
alienee. It is consideration for his interest 
in other words which has given rise to the 
rule. That being so,it is incumbent on 
him not only to plead it at the trial but if 


` (1) 34 O. 999: 11 C. W. N. 889, 6 C. L. J. 410. 

(2) 16 B, 1; 8 Ind Dec. (N. s.) 479. 

(3) 27 B. 146; 5 Bom. L. J. R. 19. 

(4) 5! Ind. Cas. 714; 42 M. 143: 25 M. L. T. 47; (1919) 
M. W N. 39; 9 L. W. 138; 36 M. L. J. 231. 

*5) 59 Ind. Cas. 947: 43 M. 760; (1920) M. W.N. 
572: 39M. L. J. 350; 28 M. L. T. 170; 12L. W.475 


(Œ. B). 
(6) 34 Ind. Cas. 778; 30 M. L. J:565; 19 M. L, T 
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the Court finds against. him on this point, 
to press it on each, succeeding occasion [see 
for a similar view Hakim Lal: v. Mooshahar 
Sahu (1).} In the present ease the suit 
was disposed of on 23rd February, 1923, 
and the first appeal on 6th February, 
1924. If this objection had been taken 
and had been allowed by the first Appellate 
Court not only would much time have been 
saved but the present proceedings would 
have been rendered unnecessary. In these 
circumstances and assuming that ordinarily 
a suit of this character should be brought 
in a representative capacity, I see no 
sufficient reason at this stage to interfere 
upon this ground. 

The second appeal is dismissed with 
costs. 


V.N.V. Appeal dismissed. 


PRIVY COUNCIL. 
‘ APPEAL FROM THE Parna HIGH CousTt. 
March 4, 1927. 

Present : -Lord Phillimore, Lord 
Carson, Lord Darling and Mr. 
Ameer Ali. 

DWARKA NATH SINGH AND OTHERS— 
i DEFENDANTS—A PPELLANTS 

. versus 


KESHRI MALL AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Hindu Law—Joint family—Debts contracted by 
member holding power-of-attorney of others—Power- 
uf-attorney—Construction—Power to borrow. 

Two of the members of a joint Hindu family exe- 
cuted a power-of-attorney to the third member which 
provided inter alia as follows: “In respect of any 
mauza or share of land owned and possessed by us, 
the executants, the said muktar-am shall grant 
simple or zarpeshgi thika or make mortgage with 
possession, or in times of necessity after borrowing 
up to Rs. 4,000 from anyone for expenses of cases, 
purchase -of milkiat and mokarrari payment of 
public demands and other necessary and incumbent 
work relating to us, the executants, the mukhtar-am 
may execute mortgage-deeds, etc.” The third member 
executed various mortgages amounting on the whole 
to much more than Rs. 4,000. Jt was found that the 
debts were incurred for family purposes: 

Held, that the earlier part of the power-of-attorney 

authorising the agent to grant simple or zarpeshgi 
or make mortgage with possession in respect of 
any mauza or Share was quite sufficient to confer 
upon the holder of the power-of-attorney the right to 
execute the mortgage-bonds in question and that, 
therefore, it was unnecessary to decide whether the 
power-of-attorney authorised borrowing in excess of 
Rs. 4,000 by different deeds. [p. 379, col. 1; A] 
Appeal 
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against the judgment of the 
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Patna High Court, dated the Ist August, 


1923. 


Messrs. W. Wallach and Afzal, for the 
Appellants. 5 

Mr. B. Dube, for the Respondents. 

JUDGMENT. 

Lord Carson.—The plaintiffs (respond- 
ents) who carry on the business of cloth 
merchants and money-lending at Gaya, 
brought the action against the defendants 
to enforce three mortgage-bonds, dated the 
llth April, 1911, the 13th July, 1912, and 
the 5th November, 1914, respectively. The 
plaintiffs claimed a decree for the payment 
of the principal and interest due under 
the bonds in suit, and in default of pay- 
ment thereof for the sale of the mortgaged 
properties belonging to the defendants, 
who are members of a joint and undivided 
Hindu family governed by the Mitakshara 
Law. The defendants Nos. 1, 2 and 3 are 
brothers, and it appears that on the 7th 
January, 1899, Dwarka Nath Singh, defend- 
ant No. .1, and Kishun Prasad Singh, 
defendant No. 3, executed & power-of at- 
torney in :favour of Brijnath Singh, defend- 
ant No. 2 which provided as follows :— 
“Tf in any Civil or Criminal Court sub- 
ordinate tothe Calcutta High Court it be 
necessary forus, the executants, to appear 
personally and to make defence there the 
said am mukhtar himself shall appear and 
‘make defence in the cases in behalf of us, 
the executants, and in case of necessity 
shall depose on solemn affirmation, or in 
respect of any mauza or share of land 
owned and possessed by us, the execut- 
ants, the said mukhtar-am shall grant 
simple or zarpeshgi thika or make mort- 
gage with possession, or in times of ne- 
cessity after borrowing up to Rs. 4,¢00 
from any one for expenses of cases, pur- 
chase of milkiat and mokarrari payment 
of public demands and other necessary and 
incumbent work relating to us, the execu- 
tants, the mukhtar-am may execute mort- 
gage-deeds jointly with himself or in case 
of necessity may make our signatures upon 
the aforesaid bonds.” In April, 1911, the 
sum of Rs. 2,837-12-0 was found due from 
the defendants Nos. 1 to 3 to the plaintiffs 
after settlement of the account (bahi khata) 
and onthellth April, 1911, the said Brij- 
nath Singh (defendant No. 2), acting under 
the said power of-attorney, executed a 
deed of mortgage purporting to be for 


. himself and on behalf of his brothers, de- 


fendants Nos. land 3, in favour of the 
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plaintiffs, and hypothecated certain joint 
family properties. It was for the sum of 
Rs. 3,300, which was made up of two items, 
viz, alleged antecedent debts due from 
the said defendants amounting . to 
Rs. 2,837-12-0 and cash lent to defendant 
_ No. 2 atthe time of the execution of the 

mortgage, Rs. 462-4-0. The said defendant 
No. 2 similarly executed a second mort- 
gage in favour of the plaintiffs on the 13th 
July, 1912, for Rs. 1,400, which was made 
up of three items alleged antecedent debts 
due from the defendants Nos. 1 to 3— 
Rs. 505-13 0, Rs. 620, borrowed by defend- 
ani No. 2 in orderto discharge a decretal 
debt due from the defendants to Promotho 
Nath Mitter, and eash lent tothe defend- 
ant No. 2 at the time ofthe execution of 
the bond, amounting to the sum of Rs. 274-3, 
The third mortgage-bond was similarly 
executed by the defendant No. 2 on the 
5th November, 1914, in favour of the plaint- 
iffs for Rs, 2,000, which consisted of two 


items, viz., alleged antecedent debt due 


from the sanfe defendants, Rs. 1,173-4-3, 
‘and cash lent to defendant No. 2 for de- 
fraying the necessary household expenses 
at the time of the execution of the bond, 
Rs. 826-11-9. 

The “defendant No. 2, who signed and 
executed the mortgage-bonds sued upon, 
did not appear or contest the plaintiffs’ 


claim, but the other contesting defendants,’ 


who are now the appellants, denied the 
genuineness and validity of the power-of- 
attorney or that the defendants Nos. 1 and 
3 had power to execute it, and also plead- 
ed that the said tmortgage-bonds were be- 
yond the authority vested in the mukhtar- 
nama—defendant No, 2, They also alleged 
that the necessities indicated in the said 
mortgage-bonds were wrong and false. 

The action was tried in the Court of the 
Subordinate Judge of Gaya, who after 
hearing the evidence gave judgment on 
the 23rd March, 1920. On the question of 
the genuineness and validity of the mort- 
gage-bonds and the passing of the con- 
sideration money, he stated as follows: 
“From the deposition of P. W. No. 1, P. 


W. No. 2, P. W. No. 3, P. W. No. 4 and - 


P. W..No.7, Lam perfectly satisfied, and 
I hold it as a fact that the bonds in suit 
were duly executed and properly attested, 
and that defendant No. 2 executed them 
. for self and for his brothers, defendants 
Nos. l'and 3, in consideration of their pre- 


vious debta~ die. to the plaintifis under’ 
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bahi khatas, as also in consideration af 
cash loans advanced on the occasions of 
each bond. Thereis no reason whatever 
why the aforesaid witnesses should not be 
relied upon. Previous debts have been 
satisfactorily proved by the voluminous 
account-books and also by the hath chi- 
thas written and signed mostly by the 
defendant No. 2 and partly by the defend- 
ant No. 1.” 

The learned Subordinate Judge, however. 
held that upon the construction of the said 
power-of-attorney the defendant No. 2 
had no power to borrow more than Rs. 4,000 
and that the terms of the power-of-attorncy 
did not authorise the defendant No. 2 to 
execute bonds for the price of cloths, etc. 
and the debts due under bahi khata, ete. 
In the result he dismissed the plaintiffs’ 
claim for a mortgage-decree against the 
defendants, but granted a simple money- 
decree against the defendant. No. 2 only 
for the amount claimed, with costs and 
further interest at the rate of 6 per cent. 
per annum until realisation. 

Upon appeal by the present plaintiffs 
(respondents) to the High Court of Judi- 
cature at Patna (Civil Appellate Juris- 
diction), that Court decided:that upon the 
true construction of the power of-attorney 
there was complete power in Brijnath 
Singh to borrow money on behalf of the 
joint family and for the purposes of the 
joint family, and to execute mortgage-bonds 
on behalf of his brothers and himself 
jointly, and the learned Judges held that 
they were not prepared to agree with the 
argument that -defendant No. 2 had no 
power to enter into different mortgage 
transactions, each transaction being for a 
sum not exceeding Rs. 4,000, if it were ne- ` 
cessary for him to do so on behalf of the 
joint family. 

Their Lordships in the High Court ex- 
amined each of the mortgage-bonds in de- 
tail, and in each case held as regards the 
moneys which have been already referred 
to as antecedent debts on accounts stated 
(bahi khata) the same were moneys due for 
the joint family for which the defendant ' 


No. 2 was entitled under the power-of- .- 


attorney to bind himself as well as his | 
brothers by the execution of the mortgages 
to the extent of such debts. They, however, 
disallowed the “present advance” in each 
case on the grounds that there was no 
evidence that such advances were borrowe 

for joint family necessity. . 
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` The ‘High Oourt, therefore, on the Ist 
August, 1923, allowed the appeal and set 
aside the judgment and decree passed by 
the Subordinate Judge and gave a decree 
to erforce the mortgage-bonds on the 
terms and for the amounts already indi- 
cated. From- that judgment the present 
‘appeal: has been presented to His Majesty 
in Council. 

It is to be observed that both the Courts 
below have Held that the sums of money 
in respect of which the decree appealed 
from has been made constituted antece- 
dent debts due by the defendants Nos. 1 
to 3 to the plaintiffs under bahi khata, and 
it was necessary for the said defendants 
to pay off such sums to the plaintiffs. 
Under the circumstances their Lordships 
„see no reason for differing from the con- 
clusions arrived at by the Appellate Court. 
[A] Their Lordships think it unnecessary to 
decide, as the High Court did, whether the 
power-of-attorney authorised the defendant 
No. 2 to borrow in excess of Rs. 4,000 by 
different mortgage transactions, as having 
regard to the findings referred to that the 
gums mentioned in the .respective mort- 
gages and for which the decree has been 
given in the High Court were debts for 
which the joint family was liable, their 
Lordships consider that under the earlier 
words in the power-of-attorney, through- 
out relied on in the High Court, viz., tor 
in respect of any mauza or share of land 
owned and possessed by us, the executants, 
the said mukhtar-am shall grant simple or 
zarpeshgt thika or make mortgage with 
possession,” are quite sufficient to confer 
upon the defendant No. 2 the power to 
execute the several mortgage-bonds for the 
amounts specified by the High Court. JA] 

Their Lordships are, therefore, of opinion 
that this appeal fails’ and should be dis- 
missed. with costs, and they will humbly 
advise His Majesty accordingly. A 

A. N. A. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
W. W. Box & Co. 
` Solicitor for the Respondents: - Mr. H, S. 
L, Polak, 
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MADRAS HIGH COURT. 
APPEAL 'AGAINST ORDER No. 374 or 1924. 
November 17, 1926. 

Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
VASIREDDI VEERAMMA—Praintirr 
— APPELLANT 
versus 
MARUPUDI BUTCHIAH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Madras Civil Courts Act (III of 1878, as amended 
by Act (III of 1916), ss. 12, 18—Court Fees Act (VII 
of 1870), s. 7, cl. (v)—Suit for declaration as to factum 
and validity of adoption—Valuation for purposes of 


_ jurisdiction. 


A suit for a declaration as to the factum and vali- 
dity of an adoption which may directly or indirectly 
affect the title to land is not a suit for land within the 
meaning of s. 14 of the Madras Civil Courts Act 
of 1873 as amended by Act of 1916 and is governed 
by s. 12 thereof, by which the value of the subject- 
matter of the suit determines the forum for purposes 
of jurisdiction. The subject-matter of the suit being 
the factum and validity of the adoption, its value is 
the real market-value of the land affected and not the 
notional value calculated under the Court Fees Act. 
ip. 381, col. 1; A] ; 

Chelasami Ratlayya v. Amie Brahmayya (3) and 
Rachappa Subrao v. Shidappa Venkatrao (2), follow- 

d 


The general principles deducible for valuation for 
purposes of jurisdiction where no special method of 
valuation, has been provided by Statute are, (1) that 
where the subject-matter of a suit is wholly unre- 
lated to anything which can be readily stated in 
definite money terms, the plaintiff, having to put some 
money-value for the purpose of jurisdiction, must put 
a more or less arbitrary value, and, if there are no 
factors in the case from which the Court can say his 
valuation is wrong, or dishonest the Court will accept 
the valuation and (2) that where the subject-matter is 
so related to things which have areal money-valuc 
that the relief asked for will affect these, the value of 
the suit for the purpose of jurisdiction is to be taken 
as the market-value of the property affected. |p. 
381, col. 2; p. 382, col. 1; B] ; 

Chalasamy Ramiah v. Chalasamy Ramaswami (1), 
followed. , 

Appeal against the order of the Court of 
the Additional Subordinate Judge, Bapatla, 
dated the 24th March, 1924, in O. S. No. 2 
of 1923. 

Mr. M. Raghava Rao, for the Appellant 

Mr. B. Somayya, for the Respondents. 


JUDGMENT. 

Wallace, J.—This appeal is against 
the order of the lower Court holding that 
it has no jurisdiction to entertain the ap- 
pellant’s plaint and returning it for pre- 
sentation to the proper Court. The point 
at issue is one of valuation for the pur- 
poses of -jurisdiction. The suit is for a 
declaration that the plaintiff's husband was 
adopted to one Ramaswami, Twelve items 
of property are scheduled ip the plaint, of 
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which No. lia said to be in possession of 
the plaintiff, No. 2 was alienated. by Ra- 
maswami's widow and Nos. 3 to 10 had 
been alienated by the plaintiff herself. 
Item No. 11 isa vacant site and item No, 12 
a channel. The cause of action is that the 
alienees from the plaintiff have been sued 
‘by .the Ist defendant to recover the items 
alienated by plaintiff on the footing: that 
there had been no such adoption and that 
‘Ist defendant has got a...decree. Plaint- 
iff was not a party to that suit. Two of the 
alienees are now threatening to enforce 
against her indemnity clauses in their 
favour, and, therefore, she has brought the 
present suit to remove this cloud on her 
title to alienate in order that her alienees 
may have a clear title. 

The question at present for decision is, 
‘what is the proper value for the purposes 
of jurisdiction of this suit. The Subordi- 
nate Judge has held that it should be 
valued asif it were a suit for possession 
of the above 12 items, in which case the 
valuation fot jurisdiction would be the 
same as for ‘Court-fee purposes. For 
example, in the case of land he has taken 
not the market-value but 5 times the 
assessment, and on that footing the valua- 
tion comes below Rs. 3,000. The appei- 
lant contends first, that in such a case 
the Court is bound to accept the plaintiff's 
valuation for the purposes ‘of jurisdiction, 
and secondly, that if this view is wrong 
the proper valuation is the market-value 
of the 12 items. 

We have heard a lengthy and able dis- 
cussion on both sides on the principles 
of the Suits Valuation Actand ss. 12 and 
14 of the Madras Civil Courts Act which 
is the relevant Statute Law on the point. 
The Suits Valuation Act VII of 1887 is 
naturally the Statute to be followed if there 
is any section directly ad hoc, but ‘there 
is not. No rules have been framed by 
the Local Government under s. 3 of the 
Act, nor does the present suit come under 
the categories mentioned in sub-r. (1); 
it comes under Sch. II, Art: 17 of the 
Court Fees Act. Section 8 of the Suits 
Valuation Act does not apply, because 
this is not a case in which the Court-fee 
is payable ad valorem, and e. 9 does not 
apply. So we are driven back to ss. 12 
and 14 of the Madras Civil Courts Act 
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III of 1873. I think it is clear that- s. 
14 does not apply. The scope of that sec- 
tion may be gauged by a reference to s. 
6 of the Suits Valuation Act. This section 
is to be wholly repealed if and when rules 
under s. 3 are promulgated. Section 3 re- 
lates only to particular categories of suits 
of which the present. suitis not one. Ob- 
viously, therefore, the framing of rules 
under s.3 and, therefore, the repeal of s. 
14 of the Oivil Courts Act will not affect 
a suit like the present, and it follows that 
s. 14 is not intended to apply and does 
not apply to such a suit. Reference may 
be made to the judgment of this Court 
reported in Chalasami Ramiah v. Chala- 
samy Ramaswami (1). Hence the lower 
Court is wrong in holding that s.14 has 
any application. This is important, as will . 
appear later on; since it implies that the 
subject-matter of the present suit is not 
land, house or garden. 


Section 12 then, the general section, as 
amended by Act III of 1916, remains, 
whereby it is declared that the jurisdiction 
of a Subordinate Judge extends to all 
civil suits and the jurisdiction of a Dis- 
trict Munsif to such suits of which the. 
amount or valueof the subject-matter does. 
not exceed Rs. 3,000. Two points then arise 
for decision: (1) What is the subject-matter 
of the present suit, and (2) what is the 
value of that subject-matter? As to (1) 
it has been noted above that the subject- 
matter of the suit is not the land or 
other properties which may be affected 
directly or indirectly by the declaration of 
adoption. The subject-matter is clearly 
the fact and validity of the adoption. The 
plaintiff is not in any sense suing for 
possession of the property. She is in pos- 
session of some and need not sue for that 
and she does not want possession of the 
remainder, The term “subject-matter” is 
obviously not to be confined and applied 
only to what is capable of valuation in 
money. There are many suits which ‘are 
incapable of such valuation, for example, 
suits for restitution of conjugal rights, 
suit for precedence in ceremonial worships 
and so on. The test simply is, what is 
the nature of the relief sought, and in the 


(1) 13 Ind. Cas. 903; 11 M. L. T. 155; (1919 
N. 199. i 
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present case that is the fact and validity 
of the alleged adoption. 


[A] The next point is how that is to be 
valued, The answer to this‘ question can- 


not be wholly gathered from the Statute . 


Law, The definition of ‘value’ in the Madras 
General Clauses Act I of 1891, s. 3 (32) 
takes- us no further; but Iam clear that 
the word ‘value’in s. 1z of the Civil Courts 
Act means market value. The general 
principle as‘to the valuation of suits and 
appeals is laid down in ss, 12 and 13, and 
the exception isin s. 14. ‘Another excep- 
tion is ins. 8 ofthe Suits Valuation Act. 
In these two cases valuation for jurisdic- 
tion and valuation for Oourt-fees are to be 
the: same; in other the general principle 
that valuation isto be based on market 
value must apply. This has been laid 
down in Rachappa Subrao .v. Shidappa 
Venkatrad (2) a Privy Council case, and 
Chelusani Ratlayya v. Anne, Brahmayya 
(3). The former case was a suit for a de- 
claration of adoption and the Privy Council 
held decidedly that the test was not the 
nofional value imposed by the Court Fees 
Act andthe Suits Valuation Act but’the 
real value of the property. Here the con- 
iict was between the valuation-for the 
purposes of jurisdiction calculated‘on the 
Court-fee paid and the real value of the 
property. The notional value of land as 
equivalent to so many times the assessment 
was notin issue. The Privy Council held 
that the jurisdiction was determined by 


the real valué of the land affected and - 


not by its notional value. In Chelasani 
Ratlayya v. Anne Brahmayya (3) it is clear- 
ly laid down that the word ‘value’ in s. 12 of 
the Civil Courts Act means market-value.[A] 
In Keshava Sanabhaga v, Lakshminarayana 
(4) a suit to set aside an adoption, the Court 
appearstohave accepted the valuation given 
by the Commissioner who presumably esti- 
mated the market-value. On the other 
hand, in Chingacham Vitil. Sankaran v, 
Chingacham Vitil Gopalan Menon (5) a 
suit for mere declaration of title to land, 
the value of the land had been calculated 
at. five times the assessment; but the Court 


ye 50 Ind. Cas. 280; 43 B. 507; 17 A. L. J. 418; 25 


L. T. 298; 36 M. L.J. 437; 29 0. L. J. 452; 21 Bom, 


DR 489; 10 L. W. 274; 21 0. W.N. 38,1 U, L. R. 

(P. 0) 83; 46 I. A. 24 (P. O). 

MOPE 91 Ind. Cas. 572; 49M. L J. 309; A. I R. 1995 
owas 

eu "192; 7 Ind. Jur. 86 2 Ind Dec, (ra) 413, ° 
(5) 30 M. 18; 1 M., L. T. 4 
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did not consider whether this method of 
calculation was correct, since in any case, 
which ever method was ‘adopted, the proper 
forum was the Subordinate Judge's Court; 
so it was not necessary to go into that point 
in that case. 

It does, no doubt, seem an anomaly that 
a suit for a mere declaration of title to 
property should in certain cases have to 


“be filed in a Court higher than the Court 
‘in which a suit for the property itself or 


a suit for a declaration of title with con- 
sequential relief should be filed. But that 
is the result of anomaly in the law itself 


“which lays down that in the latter cases 


a more artificial method of valuation 
at so many times the assessment is to 
be adopted. The anomaly is due to the 
Statute Law and not tothe general prin- 
ciple. No case has been brought to 


“our notice which lays down that in a suit’ 


for declaration of title to property the . 


‘method of calculating the value of the 


property is the Court-fees method and not ` 
the real value. The respondent relies on 
Ganapati v. Chathw (6) in Which it laid 
down generally that the’ valuation in a 


"suit fora declaration of title by the party 


in possession shall be as if it was a suit 
for possession. But that can be interpret- | 
ed in two ways, either as laying down that | 
the value of the subject-matter is to be 
the value of the property or as laying down 
that the method of calculating the valua- _ 
tion of the subject-matter is to be the 
method of calculating that value ina suit 
for possession. The decision is not clear 
that the latter interpretation is meant. Sec . 
tion 4of the Suits Valuation Act is also 

relied upon. No doubt, if rules had been 

framed under s, 3 the method of calcula- 

tion argued for by the respondent would 

come into force; but the section seems to 

imply rather that ifthis method is to be 

employed it is necessary that the rule 

should have been framed under s. 3. The 

principle would bea good principle, but, ` 
so far, it has not been embodied in rule 

or Statute. 


[B] The general principles deducible for 
valuation for purposes of jurisdiction where 
no special method of valuation has been 
provided by Statute then would seem to be 
(1) that where the subject-matter of a suit 
is wholly unrelated to anything which can 
bereadily stated in definite money terms, 


(6) 12 M. 228; 4 Ind, Dec, (x. 8.) 505, 
4 


489. 


then the plaintiff, iva fo put some 
money-value for the purpose of jurisdiction, 
must puta more or less arbitrary value, 
and, there being no factors in the case from 
which the Court can say his valuation is 
wrong, or dishonest the Court will accept 
that valuation. Such is the case ofa suit 
for] restitution of conjugal rights:—see 
Aklemannessa Bibi v. Mahomed Hatem (7) 
and Zair Hussain Khan v. Khurshed Jan 
(8)—or asuit for a declaration that the 
plaintiff is a member of a charity com- 
mittee, see Mirza Hyder Alli Saheb v. 
Hussain Raza Sahib (9) and (2) that 
where the subject- matter is sorelated to 
things which have a real money-value that 
the relief asked for will affect these, then 
the value of the suit for the purpose of 
jurisdiction is to be taken as the market- 
value of the property affected, such, for 
example, as a suit for a declaration of 
fishery rights see Mohini Mohan Misser v: 
Gour Chandra Rai (10) or a suit to set aside 
an award Venkatachellam Pillai v. Srinivasa 
Aiyar (11) or a suit regarding liability to 
pay royalty, see Karakkattidathil Ryrappan 
Nambiyar v. Kalliyatta Thazhathveetil (.2), 
But the market-value must be the market- 
valus of the whole of the property affected 
and not merely the ‘plaintiff's share, This 
has been laid clearly in Keshava Sanabbaga 
v. Lakshminaryana (4) and Ibrayan 
Kunhi v. Komamutti Koya (13). [B] 

In applying these principles to the present 
suit which is a suit for a declaration witb- 


out consequential relief, the appellant con- . 


tends that the first principle applies, that 
that valuation is dishonest. 


in this Presidency as the law. The argu- 
ment would involve the application of this 


criterion to all suits under Sch. JI, Art. 177 


of the Court Fees Act, whereas in many 
such suits, as noted above, 
not. adopted that principle. The present 
cdse cannot, therefore, come under the first 


(7) 31 O. 849; 8 O. W. N, 705. 

(8)28 A. 545; 3 A.L. J. 265; A. mie N. (1906) 99, 

(9) 24 Ind. Cas. 316; 11. 

(10) 56 Ind, Cas. 762; 5 P. kh > 307; 1 P, L. T. 390; 2 
U. P.L. R. (Pat ) 128; (1921) Pat. 105. 

XAI) 75 Ind. Cas. 115;18 Li. W. 399; (1923) M. W. N. 
947;.A. I. R. 1924 Mad. Bi. 

(12) 79: Ind, Cas. 343; 46 M. L. J. 377; 19 L. W. 668; 
as I R, 1924- Mad. 621 


(13) 15 M. 501; 3 M. LJ. 255; 5 Ind, Dao. (N. s.) 701, 
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the Court has ` 


. ary, 
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category but must fall under the second, - 
the valuation to be adopted for the pur- 
poses of jurisdiction being the actual mar- 
ket-value of-the property. 

The Subordinate Judge is, therefore, - 
wrong in calculating the value as the 
Court-fees value of the property. Adopting 
the market-value as giveninthe plaint which 
is not challenged except. as. regards item 
No. 1 for which we will adopt the Commis-. 
sioner’s figure of Rs. 1,825 the total value for 
the purpose of jurisdiction would come to. 
over Rs. 3,000 and the proper forum, is, 
therefore, the ‘Court of the Subordinate 
Judge. We must, therefore, reverse the | 
orderofthe lower Court: and direct the - 
Additional Subordinate Judge to entertain - 
the suit. . 

The respondent has fileda memorandum 
of objections on the matter of costs. The 
Subordinate Judge directed, that costs be- 
fore him should be costs in the cause 
but that is obviously a wrong order since 
the appellant might not present his plaint . 
again and the respondent would then lose 
his costs, However, as it is, as we find in. 
favour of the appellant,. he is entitled’ 
to and will get his costs in both Courts. 

Madhavan Nair, J.—I agree. 

V. N. V. “Appeal allowed.;. 

PATNA HIGH COURT! TA 
APPEAL FROM APPELLATE DECREE No, 465 
oF 1924. 

February 15, 1927, 
Present:—Mr. Justice Adami. 


. MOHAMMAD HASIM. KHAN AND OTHERS— - 
js, that the Court cannot refuse to accept . 


the plaintiff's valuation unless it holds that.. 
There is a. 
good . deal to be said logically for this ` 
position, but clearly it has not been adopted ` 


DEVENDANTS— APPELLANTS 
VETSUS 
GAYA RAI AND OTABES-—PLAINTIFES— 
RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 148-A—Rent- 
decree—Co-sharer landlords impleaded—No evidence - 
that rent claimed was on behalf of all’ landlords ` 


: —Presumption. 


Where a decree is executed as a rent-decree it must 
be presumed in the absence of evidence to the con- 
trary that the plaint was drawn upin such a manner , 
as to warrant a rent-decrée and all was properly done. 
[p. 384, col. 1; A} 


Appeal from the decision of the Subordi- 
nate Judge, Shahabad, dated the 3rd Janu- . 
1924, affirming ‘that of the Munsif, 
Second Court, Sasaram, dated the 29th 
November, 1922, 

Messrs. S. Sultan Ahmad, Sarju Prasad, 
and Kailaspatt, for the Appellanis. 

Messrs. K. P. Jayaswal, Gaindhari Pra- 
sad Singh, for Mr. S. N. Roy and G. ae 
Mukerjee, for the Respondents, 
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JUDGMENT.—In the suit out of which 
this second appeal arises, the. plaintiffs 
sought for a declaration that a certain 
raiyati holding bad been purchased by 
them ata sale in execution of a rent-decree 
and that a decree subsequently obtained 
by defendants Nos. 3 to 8 against defend- 
ant No. 1 was a nullity and that the sale 
of the holding in execution of that decree 
should be set,aside. 

. It appears that one Bechulal formerly 
held a-13-annas 4-pies share in village 
Deoria. The remaining share was entered 
in Register D as belonging to Sheolagan 
Sahu. Defendant No.1 was the raiyat of 
the holding: under Bechulal. In 1408, 
Bechulal instituted a suit for arrears of 
rent from ,1312 to the 4.annas kist of 1315 
against defendant No. 1 and obtained a 
decree. In execution the holding was 
bought by the -plaintiffs on the 4th Septem- 
ber, 1911. In that suit, Sheolagan, the 
recorded co-sharer malik, was made aparty 
defendant. The sale was confirmed and 


the plaintiffs were put in possession by the: 


Court. According to the plaintiffs, on 
getting possession, they settled the land 
with defendant No. 1 and other tenants. 
In 1914 Bechulal sold his interest in the 
entire mauza to the defendants Nos. 3 to 
8. Thereafter defendants Nos. 3 to 8 in- 
stituted a suit against defendant No. 1- for 
the rent of the holding without making 
the plaintiffs parties and obtained a decree. 
After the decree was obtained and when 
defendants Nos. 3 to 8 sought to execute 
that decree the plaintiffs instituted the 
present suit claiming that they had obtair- 
ed possession by asale in execution ofa 
rent-decree, and. that, therefore, the sub- 
sequent suit:and the decree against defend- 
ant;No. 1 could have no validity. The 
Court below has found thatthe suit brought 
by: Bechulal against- defendant No.1 in 
1908 -was arent suit and that the decree 
obtained was arent-decree. It has been 
found that Sheolagan, although shown in 
Register D as holding a 2-annas 8-pies 
share, was in reality merely a benamidar 
of Bechulal and that at the time of the 
suit Bechulal had a l6-annas interest in 
the village. It has been found further that 
the plaintiffs were in possession after their 
purchase through defendant No. 1 who is 
their own tenant and other tenants, one 
` of whom was Nepal Rai, who was examined 
as a witness in the case, 

Zhe learned Subordinate Judge holds 
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that defendants Nos. 3 to 8 having stepped 
into the shoes of Bechulal, their pre- 
decessor-in-title, they, could no more deny 
the right of the plaintiffs than could Bechu- 
lal have done. He upheld the Munsif’s 
finding that defendant No. 1 had know- 
ledge of the suit and decree obtained by 
Bechulal. and also of the execution pro- 
ceedings and defendant No. 1 had not taken 
any steps to appeal against the decree 
obtained against him in the suit in 1908. 
The learned Subordinate Judge found that 
the decree obtained by defendants Nos. 3 
to 8 against defendant No. 1 was a nullity 
and could not affect the right and title of 
the plaintiffs. He, therefore, allowed the 
plaintiffs’ suit. 

The points taken on behalf of the present 
appellants, defendants Nos, 3 to 8, are 
firstly, that the decree obtained by Bechu- 
lal against defendant No. 1 was not a 
rent-decree but simply passed the right, 
title and interest of the defendant No. 1 
so that the sale to the plaintiffs could not 
have priority over the sale to defendants 
Nos. 8 to 8 which was a sakein execution 
of a rent decree. Secondly, it is argued 
that after their purchase in 1911 the plaint- 
iffs had allowed defendant No. 1 to re- 
main in possession cf the land and were, 
therefore, estopped from denying thedefen- 
dants' title by virtue of the purchase in 
execution of the rent-decree. 

Now. with regard to the first point, the 
difficulty is that the plaintin the suitin 
1908 has not been produced. We do not 
know howit was framed and what reliefs 
were prayed for, we only know that. the 
decree was drawn up asa rent-decree and 


.thatin that decree Bechu's claim for 13- 


annas 4-piesof the rent was allowed. 

It is contended that to bring a suit under 
s. 148-A of the Bengal Tenancy Act, it is 
necessary for a co-sharer landlord to make 
his co-sharers parties and to state that the 
whole rent was due and to claim his share 
therein. The whole rent must be claimed 
on behalf of all the landlords. 

In the present case it is argued that the ` 
decree showed that Bechulal claimed only 
hisshare and he claimed as a fractional 
landlord. 

The learned Subordinate Judge, who 
heard the appeal in the first instance and 
then remanded the case fora decision on 
the question whether Sheolagan was a 
benamidar of Bechulal, came to the cons., 
clusion that Bechulal’s decree was not a. 
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rent-decree because, whereas the rent for 
four years would amount to Rs. 52 the 
decree was for Rs. 22 only and he argued 
that Bechulal must have sued for his 
share only. Now, if Bechulal had a 13- 
annas 4-pies share, the amount due as 
his share out of Rs. 52 would have been 
far more than Rs, 22. It is quite evident 
that some allowance was made for part 
payment. It is mot possible to contend 
that the decree shows that his share only was 
claimed. 

As I havesaid, it is impossible to say 
what exactly was the formin the plaint in 
the suit; we know that the recorded co- 
sharer was made a party defendant and we 
know also that, as a matter of fact, at the 
time Bechulal was really the sole land- 
lord. It is impossible to argue, without 
reference to the plaint, that the suit was 
so drawn up that a rent-decree could not be 
passed but only a money- decree. [A] Know- 
ing that the decree was executed as a 
rent-decree, it must, I think, be presumed 
that the plaint was drawn up in such 
manner as to Warrant a rent-decree and all 
was properly done. [A] Some doubt might 
arise if we had the plaint before us and 
found that Bechulal, though he had made 
his co-sharer a party defendant, had only 
claimed, as a co-sharer landlord, his 13- 
annas 4-pies share without making a claim 
for the entire rent and then asking that his 
share out of it should be paid to him. 

The lower Court has found that Bechulal 
was the sole landlord and got a decree for 
his rent. It cannot be held that all the land- 
lords were not on the record of the suit. 

The second question, that of estoppel, has 
been argued in the trial Oourt but has not 
been specifically dealt with in the Appel- 
late Court. 

The pointtaken by the learned Counsel for 
the appellants is that, even if the purchase 
by the plaintiffs was a real and valid one, 
they slept over their rights and failed to 
get their names registered in the malik’s 
sherista, they never paid rent to the land- 
Jord or deposited the rent in Court, but 


allowed defendant No. 1, the old tenant, 


to remain on the land as a recorded tenant 
and thus the principle of estoppel by suffer- 
ance applies. > j i 

The learned Munsif who first heard the 
case examined this contention and held that 
the defendants failed to prove that the 
. plaintifis made any representation to them 


pr that the defendants relying on the: 
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representation had changed their position 
and, therefore, there could be no estoppel. ` 

Before me it is argued that though 
there may be no estoppel under 8. 115 
or under s. 43 of the Transfer of Property 
Act, still the principle of those sections 
should be applied. The name of defend- 
ant No. 1 has been allowed to remain in 
the landlord's shérista and the plaintiffs 
have not-themselves been in possession 
but have left defendant No. 1 in posses- 
sion, and, therefore, there was no means 
for the defendants Nos. 3'to 8 to know 
that the plaintiffs were really the tenants 
of the land. 

With regard to the payment of rent, 
we have no finding in any of the judgments 
of the Oourts below that rent was paid 
either by the plaintiffs or defendant No. 1. 
It is not denied that defendant No. l's 
name alone was recorded in the landlord's 
sherista and that defendant No. 1 was 
the recorded tenant in the Record of Rights. 
But the point is that it is found that 
the plaintiffs did, in fact, settle the land 
with defendant No. 1 and with the other 
tenant Nepal Rai, and this settlement 
with Nepal Rai would show that defend- 
ant No. 1 was allowed to continue in 
possession of the entire holding after 
the sale. -Furthermore, Bechulal brought 
the holding to sale and was cognizant of 
the fact that the holding had been sold 
to the plaintiffs. Having this knowledge, 
it was incumbent on the landlord to make 
a correction in his sherista and substitute 
the name of the plaintiffs for that of 
defendant. No. 1. Furthermore, it would 
not have been competent to Bechulal tó 
deny the validity of the sale to the plaint- 
iffs, and defendants Nos. 3 to 8, who 
stepped into the shoes of Bechulal as his 
vendees, have no more right to contest 
the sale than Bechulal would have had. 
The plaintiffs did nothingto lead either 
Bechulal or his successors-in-interest to 
believe that defendant No. 1 was still the 
tenant of the landlord. . or 
“On the findings of fact come'to by the 
learned Subordinate Judge he was quite 
correct in dismissing the appeal. 

The plaintiffs were in no way estopped 
from asserting their rights undef their 
purchase at the sale in execution of a rent- 
decree. Be S 

The appeal must be dismissed with costs 

B. K. P, `- Appeal dismissed,” > 
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BOMBAY HIGH COURT. 
CIVIL APPLICATION FOR REVISION 
No. 199. oF 1926. 

September 29, 1926. 
‘Present:—Sir Amberson Marten, KT., 
Cnief Justice, and Mr. Justice Percival. 
ISA ADAM AND oraEss—DEFENDANTsS— 

APPLICANTS 
versus 

“BALI MARIA M—Ptaintirr—ResponpDent, 

Civil Procedure Code (Act V of 1908), s, 115—Revision 
—Interlocutory order rejecting evidence—Interference. 

The High Court will not interfere under s. 115, Civil 
Procedure Code, with an interlocutory order rejecting 
evidence as inadmissible inasmuch as mere exclu- 
sion of evidence does not involve a question of juris- 
diction. [p. 385, col. 2; p. 386, col. 1; A] 

Per Percival, J.—The High Oourt will ordinarily 
refuse to take action under s. 115, Civil Procedure 
Code, in regard to interlocutory orders passed during 
the course ofa trial. [p. 386, col 2; B.] ‘ 

Application for revision from an order 
of the First: Class Subordinate Judge at 
Nadiad, in Suit No. 3 of 1925. 

Mr. R. W. Desai, for the Applicants. 

Mr. N. P. Desai, for the Respondent. 

` JUDGMENT. 

Marten, C.J.—In this suit the real 
point in dispute between the parties is as 
to the true effect of the meher sale-deed of 
July 20,.1918, Ex. 21. The suit is brought 
by the plaintiff against her father-in-law, 
her mother-in-law and her husband, to 
recover possession of the property com- 
prised in the sale-deed. The defence is 
that, by a custom of the Ghanchi com- 
munity of Godhra to which the parties 
belong, this meher sale-deed, although some 
of its terms may purport to amount to an 
absolute conveyance, in fact, is only held a 
security for the dower payable to the plaint- 
iff in two events, neither of which has hap- 
pened, viz. in the event of her being 
divorced, and in the event of the death of 
her husband. 

There were, accordingly, two preliminary 
issues raised: “(1) What is the market 
value ofthe preperty in question?! That 
has been found by the learned Judge to 
be. Rs. 10,0v0, whereas the amount of the 
dower as stated in Ex. 20 was Rs. 4,500. 
Then the second preliminary issue with 
which we are concerned is: “Can the de- 
‘Pendants be allowed to prove by oral evi- 
dence any separate agreement or under- 
standing for the purpose of contradicting, 
varying, adding to or subtracting from 
‘the-terms of the sale-deed?” That issue, 
whatever objection may be taken to its 

“precise terms, was intended to raise the 
| defence I have already alluded to, viz., that 
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the document must be taken as a security 
only fora contingent event which has not 
happened. The learned Judge decided 
that the evidence which was tendered in 
support of this defence was inadmissible 
under the Indian Evidence Act, and, ac- 


` cordingly, he deeided issue No. 2 in the 


negative. 
[A] The defendants now apply to us in 
revision, and a preliminary objection is 


-Taised that no such revision lies having 


regard to s. 115 (c) of the Civil Procedure 
Code. It will be seen that in effect the 
defendants are asking us to interfere half 
way through the suit with an interlocutory 
order, and one which merely decides whe- 
ther certain evidence is admissible or in- 
admissible. The effect of s. 115 has been 
considered by their Lordships of the Privy 
Council in two cases in particular, one in 
Amir Hassan Khan v. Sheo Baksh Singh (1) 
and another in Balakrishna Udayar v, 
Vasudeva Aiyar (2). Taking the latter case 
as being the latest, the judgment of their 
Lordships as delivered by Lord Atkinson 
sets out the matter perfectly’ clearly, viz., 
(page 267*)— l 

“As tothe preliminary objection. Bec- 
tion 115 of the Civil Procedure Code enables 
the High Oourt, in. a case in which no 
appeal lies, to call for the record of any 
case if the Court by which the case was de- 
cided appears to have acted in the exer- 
cise of a jurisdiction not vested in it 
by law, or to have failed to have exercis- 
ed a jurisdiction vested in it, or to hava 
exercised its jurisdiction illegally or with 
material irregularity, and further enables 
it to pass such an order in the case as the 
Court may think fit. It will be observed 
that the section appliesto jurisdiction alone, 
the irregular exercise or non-exercise of 
The 
section is not directed against conclusions 
of law ‘or fact in which the question of 
jurisdiction is not involved.” 

The question then is whether this eg- 
clusion of evidence by the learned Judge 
was a conclusion of law in which the 
question of jurisdiction is not involved, 
Jn our opinion in rejecting that eyi- 
dence no question of jurisdiction was in- 

(1) 11I A. 237; 11 O. 6; 4 Sar. P. O. J. 559; Ratique 
and Jackson's P. C. No. 83; 5 Ind. Dec. (x. s.) 760 


(P. C.) 

(2) 40 Ind. Cas. 650; 44 I. A, 261; 19 Bom. L. R, 
715; 15 A. L. J. 645; 2 P.L. W. 101; 33 M. L.J. 69 
26 O. L. J. 143; (1917) M. W. N. 628; 40 M. 793; 6 L, 
W. 501; 22 C. W. N. 50; I1 Bur. L. T. 48 (P. C3} 
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volved. Itis not,-I think, a case similar 
to that where a plaint requires amendment 
by adding proper parties, or else the whole 
suit will result in injustice as in the case 
of Secretary of State for India v. Narsibhat 
Dadabhai (3). Nor is it a case like that of 
Saraju Bala Debi v. Mohini Mohan Ghose, 
(4) where the Judge in the lower Court 
had improperly raised two issues which, 


in the opinion of the higher Court, were - 


quite unnecessary, and which would, if 
they were fought out, result in the expen- 
diture of over a lac of rupees in costs, 
whereas the amount in dispute in the suit 
was only some Rs. 1,900. 
No case has been cited to us by the 
Pleader for the applicants to show that 
the Court has exercied its power under 
- B, 115 in a case merely where the evidence 
has been rejected. Accordingly, we do 
‘not think we ought to entertain the present 
application. [Al But we decide nothing 
as to whether the conclusion which the 
learned Judge arrived at was right or 
wrong. We, appreciate how it came about 
that the applicants came to us in revision. 
But we do not think it would be right to 
grant their application. After all, it is 
conceded that if the view of the lower 
Court is correct, there would be substan- 
tially no further defence in the suit, and, 
accordingly, a decree would have been 
passed against the defendant as a .matter 
of course, after which they could come to 
this Court in appeal in the ordinary way. 
So, really, no time or other saving has 
been effected by adopting the present un- 
usual procedure except that, if successful, 
it might enable the interesting point raised 
by issue No. 2 to be determined by the 
Appellate Court at a lower Oourt-fee than 
. would be the casein an ordinary appeal, 
But that affords no reason why we should 
exercise a jurisdiction under s. 115 when 
. in fact we have not got it. 
I would, accordingly, dismiss the appli- 
- gation with costs. 

Percival, J.—I agree and would just 
like to add a few words. The Privy Coun- 
cil cases referred to deal generally with 
s. 115 of the Civil Procedure Code. But 
our attention has also been drawn to the 


case of Bai Rami v. Jaga Dullabh (5) 

(3) 77 Ind, Cas. 241; 48 B. 43; 25 Bom. L. R, 992; A. 
J. R. 1924 Bom. 65. 

(4) 82 Ind. Cas. 1008: 28 C. W. N. 991; A. IR. 
1925 Cal. 204; 40 O. L. J. 191. 

(5) 57 Ind, Cas, 586; 22 Bom, L. R. 801; 44 B. 618. 
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which deals with the particular point 
under consideration now, viz., 8. 119 as 
dealing with an interlocutory order. The 
judgments of the learned Judges, Sir Nor- 
man Macleod and Mr. Justice Heaton, in 
that case are rather strongly worded, Sir 
Norman observes (page 802*):— 

“Under s.115 the High Court may call 
for the record of any case which has been 
decided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto. . We have, therefore, no power to 
call for the record of any case which is 
under trial by a Court subordinate to the 
High Court. It seems necessary to point 
out that an application like this made 


. during the course of a trial asking the 


Court to exercise its power under s. 115 in 
the matter of interlocutory orders cannot 
be countenanced,” : 

And Mr. Justice Heaton makes similar 
observations. [B] These remarks may not 
apply to all orders in a case under trial. 
But they go to show that in regard to such 
orders the Court will ordinarily refuse to 
take action under s. 11) of the Civil Pro- 
cedure Code. [B] 
CAN. A. _ Rule discharged. 

*Page of 22 Bom. L. R.-- [Hd.] 
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MADRAS HIGH COURT. 
Second OIVIL ArPEAL No. 1349 or 1923. 
October 14, 1926. 

Present :~ Sir Victor Murray Coutts- 
Trotter, Kr.. Chief Justice, and Mr. Justice 

Sundaram Ohetty, © | 
MUNISAMI NAICKEN— Praintirr— 
APPELLANT ° 
versus 
VEDACHALA NAICKEN AND ANGTHER—- 


DEFENDANTS— RESPONDENTS. 

Contract—Third party—Right to sue-—Contract be- 
tween parties embodied in award of arbitrator, effect 
of—Agreement between brothers allotting property to 
deceased brother's widow—Life-interest to become 
absolute in particular contingency—Transfer by widow 
—Alienee’s rights. . 

In India and in a certain class of cases in 
England where a contract is made between A and B 
for the benefit of C, Cis entitled to sue the default- 
ing party. [p. 387, col. 1; p. 388, col. 1; A] i 

A judgment by consent will in many cases operate 
as acontract. [p. 388, col. 1; B] 

Two brothers who referred certain disputes to ar- 
bitration subsequently agreed between themselves 
inter alia that their deceased brother’s widow was 
to be entitled to certain. property for her lifetime, 
that they were to discharge a mortgage on the pro« 
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perty and pay the sircar kist. It was also agreed 
that in case they failed to pay the kist, the widow 
should herself pay it and take the land with absolute 
rights. The arbitrator accordingly passed an award 
to the said effect. The brothers defaulted to pay 
the kist. The widow redeemed the mortgage, paid 
the kist and executed a sale-deed of the property to 
a third person. In a suit by the purchaser : 

Held, (|) that the plaintiff was entitled to sue on 
the ground that he stood in the shoes of his vendor 
who would have herself been entitled to sue; [p. 
387, col. 2; p. 388, col. 1; A] 

(2) that the fact that the contract between the 
parties was embodied in an award of an arbitrator 
did not render it any-the-less a contract; [p. 388, 
col, 1; B] 

(3) that the real obligation, by absolutely necessary 
implication, upon the brothers was to discharge the 
mortgage and so create the state of things in which 
there would be an obligation upon them ta pay the 
tirva, and the defendants having failed to redeem 
the mortgage and pay the kist, the penal clause took 
effect and the widow became entitled to absolute 
interest in the property which she was competent to 
transfer. [p. 388, cols. 14 2; C] 

Second appeal againstthe decree of the 
District Court, Chingleput, in A. S. No. 
144 of 1922, preferred against that of the 
Court of the Additional District Munsif, 
Obingleput, in O. S. No. 52 of 1921. 

FACTS.—Plaintiff sued ‘to recover 
possession of certain property sold to him 
by the widow of the brother of the defend- 
ants, The defendants denied the right of 
the widow. 

The two defendants who were brothers re- 
ferred certain disputes between them to the 
decision of an arbitrator. The defendants 
later on submitted a razinamah tothe arbi- 
trator by which interalia it was agreed thatfor 
the maintenance of Lakshmi Ammal widow 
of a deceased elder brother she should 
enjoy 36 cents of lands without power of 
sale, The defendants were also to redeem 
a mortgage for Rs. 50 in the property and 
were also to pay the sircar kist and after 
her death they were to do her ceremonies 
and then divide the land between them. 
It was also stipulated that if the brothers 
did not pay the kist Lakshmi Ammal should 
pay it herself and enjoy the land as her 
absolute property. This partition arrange- 
ment took place in 1903 and till shortly 
before the date of suit the defendants did 
not pay off the mortgage or pay the kist 
which had been paid by the usufructuary 
mortgagee. Lakshmi Ammal then re- 
deemed theusufructuary mortgage, paid the 
sirkar kist herself and executed a sale-deed 
of the properties in favour of the plaintiff 
claiming absolute title to it. The plaintiff 
sued for declayation of title and for injunc- 
-. tion against the defendants, The first 
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Court held that the plaintif was entitled to 
the decree on the ground that the widow was 
entitled to the property free of charge and 
defendant’s duty was to pay up the mort- 
gage as quickly as possible. The Appellate 
Court reversed it holding that the mere fact 
of the defendant not having redeemed the 
mortgage especially when no evidence had 
been let in that Lakshmi Ammal ever asked 
them to redeem the mortgage did not 
entitle her to claim full ownership of the 
land under the penal clause. If she choose 
to redeem she should then have demanded 
payment from defendants and should have 
waited to see if they would fail to pay kist 
before she could establish her full title. 
The learned Judge accordingly held that 
the widow had no absolute title to the land 
and that the sale-deed in favour of the 
plaintiff which was the basis of the claim 
did not confer title on him. 

The plaintiff preferred a second appeal 
to the High Oourt. 

Mr, T. A. Vijiaraghavachari, for the Ape 
pellants. ° 

Mr, V. Ramasami Iyer, for the Respond- 
ents, 

JUDGMENT.—This case raises three 
points, first as to whether the plaintiff can 
sue, that is to say, he deriving title from 
the widow in the case, would she have been 
able to sue in the position that was created 
by the document, Ex.A? For the moment, 
I would describe it simpliciter as the docu- 
ment. [A] There isample authority for the 
proposition that in this country and indeed 
in a certain class of cases in Eagland where 
a contract is made between A and B for the 
benefit of C, C is entitled to sue the default- 
ing party. It is unnecessary to cite author- 
ities but the principle is finally established 
for this country by the decision of the 
Privy Oouncil in Khwaja Muhammad Khan 
v. Husaini Begum (l). It is, moreover, 
quite clear that one must, in applying the 
principles of the English Common Law and 
not rules of the nature of procedure, re- 
member one is applying them to a totally 
different subject-matter, to a state of things 
which is created not entirely by the acts of 
the parties but by the necessary conse- 
quence of therelation in which they stand 
to one another by virtue of the provisions of 
the Hindu Law. All I desire to say about 


(1) 7 Ind. Oas. 237; 32 A. 410; 140. W. N. 865; 7 
A.L. J. 871; (1910) M, W. N. 313; 8 M. D. T, 147, 12 
O.L. J. 205; 12 Bom, L, R, 638; 20 M. L.J, 614; 37 
I.A. 152 (P. 0 : 


' 388 
that is that I think that in view of that, the 
arovisions of law in such matters should be 
ppplied with greater flexibility than they 
would be applied in England and that it ig, 
quite possible to argue that such a case as 
this, if it occurred in England, would be 
covered by the general principle I have 
referred to. Thatis the first point and I 
am of opinion that the plaintiffin this case 
was entitled to sue on the ground that he 
stood in the shoes of a person who would 
have herself been entitled to sue as bene- 
fiting by Ex. A [A]. < 
[B] The second point and the one that 
impressed me when I heard this case sitting 
alone and caused me to post it before a 
Bench was the decision in Hira Singh v. 
Ganga Sahai (2). The effect of that was 
said to be that, whatever might be the 
position with regard to a contract, if you 
. had an award no one whois not a party to 
the submission could take advantage of the 
award or seek its enforcement in a Court of 
Law. Language is used, no doubt, by their 
Lordships which does seem very strongly 
to point in that direction; but I have come 
to the conclusion that it is a misnomer to 
call this document an award at all. It is 
a familiar principle in. English Law that a 
judgment by consent will in many cases 
operate asa contract, The very form of 


the document here shows that the so-called _ 


arbitrators’ functions, though they might 
have existed, were never called into exist- 
ence. The parties presented a razinamah 
which was nothing more than a contract 
and the person who might have had jurisdic- 
tion in other circumstances simply said “If 
you willagree, there you. are; there is the 
document andI give my sanction to it.” 
It appears to me that the whole motive 
power of what happened is derived not 


from anything the so-called arbitrator did | 


but from the words of the razinamah which 
simply amounts to the words of the contract 
petween the parties. I am not sure that 
Hira Singh v. Ganga Sahai (2) might not 
be answered in another way which has been 
‘suggested to me by my learned brother, 
namely, that this might not only be a 
contract but’might well be taken to be a 
partition in which case I think the boldest 
man would not suggest that it fell within 
the mischief of Hira. Singh v. Ganga Sahai 
(2) (Bl. ee 
[C] There wasa third point but it seems 
2) 6 A. 322; 111. A, 20; 4 Sar, P, C. J, 491; 3 
jad, Dec, (N, 5.) 721 (P. O.). 
` 
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to me that there is a conclusive answer to 
that y hich is, if I may say so, extremely 
well’ sutin the judgment of the District | 
Mu’ if. The words in question are: “If 
the plaintiff and the Ist defendant (i. e.. 
the brother-in-law) failed (sic) to pay the 
sirkar tirva for the said land, the said 
Lakshmi Ammal herself should pay it and 
take the said land with absolute rights and 
the plaintiff and the Ist defendant shall 
have no right to the said land.” 

What is said is that there was no failure 
onthe part of the plaintiff and the Ist 
defendant because, as the mortgage had 
never been redeemed, the only circum- 
stances in which they could be expected to 
pay the tirva never came into existence. 
The answer to that seems to be quite 
clear that the real obligation by absolute- 
ly necessary implication upon the plaintiff 
and the first defendant was to discharge 
the mortgage and so create the state of 
things in which there would be an obliga- 
tion upon them to pay the tirva [C]. If that 
is so, the chain is complete and the result is 
that the appeal is allowed and the decree 
of the District Munsif will Le restored with 
costs here and below. 


V. N. V. Appeal allowed. 





BOMBAY HIGH COURT. 
CırvıL ReFerence No. 11 or 1925. 
September z7, 1926. 
Present:—Sir Amberson Marten, Kr., 
.Ohief Justice, and Mr. Justice 
Fawcett and Mr. Justice 


Percival. 
EDITH WALSH—PETITIONER 
versus 
EDWARD WALSH— RESPONDENT.” 

Divorce Act (IV of 1869), s. 8—--Divoree proceedings— 
Desertion—Condonation—Subsequent adultery—Reviv- 
al—Ex parte proceedings—Duty of Court to find 
out facis by questions—‘Reside,’ ‘Last resided together" 
—Travellers, residence of— Granting divorce on sym- 
pathy, propriety of. 

Desertion which is afterwards condoned may be: 
revived by subsequent adultery on the part of the 
husband; but any ‘finding in that respect must be clear 
and express. [p. 389, col. 2; A] i 

In an ex parte. case in the Divorce Court it is 
not enough for one of the parties to come forward 
and say something exactly following the terms of 
the Divorce Act. The proper course is for the Court 
to ask sufficient questions to make it reasonably 


„clear what the precise facts are on which the petiticner 


relies for the relief he claims. [p. 389, col. 2; B] 
The word ‘reside’ in s. 3 of the Divorce Act does 
not mean sexual intercourse. [p. 390, col. 1; C] 
It is not essential for residence that the parties 
should have a house of their own, [p. 390, col. 1; D] 
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It will be sufficient to find the place where hoth 
Parties live together. If the employment of a per- 
son is such that he has to be constantly away travel- 


ling as a commercial traveller or otherwise, the’ 


place to which he normally returns and where his 
wife is living would be the place where the parties 
‘reside together.’ [p. 390,col. l; E] 


Bright v. Bright (3) and Murphy v. Murphy (4), 


distinguished. 

The word ‘together’ in s. 3 of the Divorce Act does 
not ‘govern the word reside’ but only the words, ‘last 
resided,’ [p. 390, cols. 1 & 2; F] i 

It will be entirely wrong to grant divorces, unless 
the terms of the Act are clearly complied with, and 
no question of sympathy of parties can be an excuse 
for sanctioning irregular proceedings. [p. 390, col. 

“aj 

Civil reference made by the District 

Judge at Poona. 


JUDGMENT. 


Marten, C. J.—This is one of those 
unfortunate cases which begins with a 
blunder, and continues to runa crooked 
course. When the case was last before 
us, we sent it down for a remand, first, on 
an issue asto domicile and, secondly, on 
an issue whether the parties reside or last 
resided together within the meaning of 
s. 30f the Indian Divorce Act, 1869, so as 
to give jurisdiction to the District Oourt 
at Poona. This was because neither of 
these essential points had been determined 
by the Court at the previous hearing of 
the case. 

Mr. Lawrence, the present District Judge, 
has now heard further evidence on these 
two issues, As regards the first issue, v2., 
that of domicile, we agree with him that 
the domicile of the parties is shown to 
have been Indian at the date of the peti- 
tion. As regards the second issue, the 
learned Judge has found that the parties 
last resided together at Kirkee within the 
meaning of s. 3. But when the evidence 
is looked into, it will be seen that it is 
of an extremely sketchy character. The 
wife appears to have lived with her mother 
at Kirkee, and the husband with his 
mother at Thana, and at the most the 
husband eame for some week-end visits to 
his wife at Kirkee. The learned Judge 
further appears to have relied on the 
independent testimony of Thomas Dunn, 
Ex. 26, that in 1924 the husband used to 
pay visits to his wife at Kirkee. 

It appears, however, to have been over- 
looked that this petition (which was pre- 
sented on June 17, 1925) is founded on (1) 
adultery, and (2) desertion; and that in 
para. 4 of the petition the petitioner 
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pleads that since the year 1921 she has 
been deserted by herhusband. Moreover, 
this desertion has been found proved by 
Mr. Davis, the predecessor of Mr. Lawrence 
in his judgment, dated October 28, 1925, 
where he finds: “There can be no possible 
doubt from the evidence on record that 
the respondent has without any reasonable 
cause deserted the petitioner for more than 
two years prior to this petition.” 


Accordingly, on that basis the evidence 


‘of Thomas Dunn of what took place in 


1924 would be irrelevant on the question 
of residence, except that in so far as it 
was accepted at all it would only go to 
show that the lady could not rely on her 
plea of desertion; and that, accordingly, 
the petition, in so far asit was founded 
on a claim for divorce as opposed to judi- 
cial separation, would have to be dismissed. 
TA] It is possible that if there was an 
earlier desertion, which was afterwards 
condoned, it might be revived by subse- 
quent adultery on the part of Her husband. 
But any finding in that respect must be 
clear and express, and there is nothing in 
the judgments before us to indicate that 
any such point was in the contemplation 
of any of the learned Judges. [A] 


On the evidence, therefore, at present 
before us, I am far from being satisfied 
that the petitioner has made out her case 
that the parties last resided together at 
Kirkee. The alternatives, therefore, are 
‘either to dismiss the petition or to send 
the case down for afurther remand. On 
the whole, we are prepared to give one 
more chance to the petitioner to put this 
matter in order. We will, aceordingly, 
send the case back for a further remand 
on a further issue, viz., when did the par- 
ties last reside together at Kirkee, and in 
what manner didthey so reside, and where 
in Kirkee? 

Speaking for myself, I wish to draw the 
particular attention of the District Judge 
to the necessity of proving the evidence 
that is given before him. [B] In an ex 
parte case it is not enough for one of the 
parties to come forward and say something 
exactly following the terms of the Divorce 
Act. I think the proper course, if there is 
no eross-examining Pleader, is for. the 
District Judge to ask sufficient questions to 
make it reasonable clear what the precise 
facts are on which the petitioner relies for 
the relief he claims. (See the judgment of 
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Lord Sumner in Russel v. Russel (1) cited in 
Over v. Over (2). [B] I will also point out 
that the word “reside” in s. 3 means what it 
says [C] “Reside” does not mean sexual 
intercourse. [C] 

As to what residence will be sufficient 
to comply with the section, two cases 
which are on the border line are Bright v. 
Bright (3) a decision of Mr, Justice Fletcher, 
and Murphy v. Murphy (4) a decision of 
my own. But I repeat that those cases 
are to my mind extreme ones, and they 
are not to be takenas a starting point for 
even a lesser amount of so-called residence. 
In the present case it is clear that the 
parties were married at Lucknow. Their 
child was born at Cawnpore, and it may 
be, therefore, that it was really at Oawn- 
pore that the parties last resided together. 
[D] It is not essential for. residence that 
they should have a house of their own. [D] 
[E] It will be sufficient, I think to find the 
place where the parties both lived together, 
One humble test might be where did the 
husband keep his clothes? And if his 
employment was such that he was con- 
stantly away travelling as a commercial 
traveller or otherwise, then it might be 
that the place to which he normally re- 


turned and where his wife was living would ` 


be the place where they resided together. 
But, on the facts here, I find it impossible 
to accept on this evidence that in 1920 or 
1921 they ever lived together in that sense 
ab Kirkee. [E] 

I may also point out that if the District 
Oourt has in fact no jurisdiction, the High 
Court on its Original Side has a wider 
jurisdiction, because for the latter it is 
sufficient that the parties reside or last 
resided together within the appellate juris- 
diction or the ordinary jurisdiction of the 
High Oourt. Accordingly, if the parties 
are now living, one at Thana and the 
other at Kirkee, there would be jurisdic- 
tion on the Original Side of the High 
Court, supposing the decision in Borgonha 
v. Borgonha (5) on the construction of s. 
3, is correct. [F] I mean that the word 
“together” does not govern the word “re- 


(1) (1924) A. O. 687 at p. 736; 93 L. J.P. 97; 131 L. 
R. 713 


T. 482; 68 S. J. 682; 40 T. L. k 

(2) 91 Ind. Cas 20; 27 Bom. L. R. 251 at p. 266; A. 
I. R. 1925 Bor. 231; 49 B. 368. 

(3) 4 Ind. Cas. 419; 36 O. 964. 

(4) 76 Ind. Oas. 633; 22 Bom. L., R. 1077; 45 B. 


47. 
(5) 59 Ind, Cas, 931; 22 Bom, L. R, 361; 44 B. 
? > 
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side,” but only the words "last resided.” [F] 
But however that may be, I think [G] it 
would be quite wrong for us to grant divor- 
ces unless the terms of the Act are clearly 
complied with, and no question of sym- 
pathy for the parties can be an excuse 
for our sanctioning irregular proceed- 
ings. [G] 

I would, accordingly, remand the case 
further for the determination of the issue 
Ihave above mentioned. But I warn the 
parties, speaking for myself, that this will 
be the last time we shall grant such a re- 
mand. 

Fawcett, J.—I agree. 

Percival, J.—I agree. 


A. N. A. Case remanded. 


MADRAS HIGH COURT. 
ORIGINAL SIDE ArpeaL No. 61 oF 1925, 
November 9, 1926. 

Present :—Mr. Justice Krishnan and 

Mr. Justice Odgers. 

K. V. SANTHANAKRISHNA IYER anD 
ANOTBER— PLAINTIFFS— APPELLANTS 
versus 
K. 8. CHELLAPPA LIYER—Dzrenpant— 
RESPONDENT. 

Partnership—Suit by one partner against another 
for damages for breach of covenant in partnership 
deed, maintainability of—Claim for general account- 
ing, whether necessary. 

The general rule is that as between partners ordi- 
narily no suit will lie except one for general account 
although a suit for partial account may lie if the 
acoount is sought in respect of a matter which though 
arising out of the partnership business was connected 
with it does not involve the taking of general ac- 


counts. [p. 391, col. 1; A] 

A suit by a partner against a third partner for 
damages for breach of certain covenants in the part- 
nership deed isnot maintainable without a claim for 


general accounting. [p. 391, col. 2; B] 
Krishnamachariar v. Sankarasah (1), followed. 


Appeal from the decree of Sir Victor 
Murrary Coutts Trotter, Kr., C. J., dated 
the 9th March, 1925, passed in the exercise 
of the Ordinary Original Civil Juris- 
diction, in O. S. No. 48 of 1923. 

Mr. T. C. A. Anandalwar, for the Appel- 
lants, 

Mr. K. S. Krishnaswami Iyengar, for the 


Respondents. A 
JUDGMENT. 
Krishnan, J.—This is an appeal from 
the judgment of the learned Chief Justice 
of this High Court sitting on the Original 
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Side. A suit was brought by two persons 
who were carrying on a dramatic company 
business in Madras against one Chellap- 
pier who was also a partner of theirs in that 
business. Of the three persons the first 
plaintiff was themanager of the business, 
the 2nd plaintiff and his brother, the de- 
fendant were both of them actors. They 
entered into partnership for the period of 
three yeara from 1919 to 1922. One of the 
conditions of the partnership was that the 
defendant should continue as a member 
for the period of three yearsand continue to 
act for the Company. A clause was put 
into the: partnership deed Ex. B which 
runs as follows :—‘Should any of us three 
go away from our Company within the 
period mentioned above he shall not only 
lose all the rights which he may be entitl- 
ed toin respect of the said Company but 
also be liable to pay damages which may 
be claimed by the others.” The plaintifis 
allege that the defendant did not present 
himself for performance on the stage and 
that he refused to carry out his term of the 
cantract, namely, to continue to perform for 
three years and sohe is liable in damages 
which they assess at about Rs. 57,000. Now 
among the various pleas raised it is suffici- 
ent to notice one as the case proceeded on 
that one plea alone and thatis the plea 
raised in the first issue “Is the plaintiff's 
suit as framed not maintainable? [A] The 
plea of the defendant was that as the plaint- 
iffs and the defendant were partners in a 
partnership concern a suit for damages 
alone without asuit for general accounts 
was not maintainable. That would be a 
valid plea to take, for no suit can ordinari- 
ly be maintained by one partner against 
the other partners for partial accounts 
without suing for a dissolution of part- 
nership and for general accounts, for it 
will lead to unnecessary multiplicity of 
suits. [A] There are no doubt some special 
exceptions tothat generalrule. The answer 
of the plaintiffs in this case is that they 
are entitled to maintain the suit because 
the defendant having refused to perform 
his part of the contract of partnership, 
has ceased to be a partner and, therefore, 
this suit should be looked upon/not as a 
suit between partners but as a suit by two 
persons against a stranger. This argument 
doss not seem to be correct. In the plaint 
there is no allegation that the defendant 
ceased to be a partner. On the other hand 
the plaint proceeds on the footing that 
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the defendant committed a breach of the 
contract and, therefore, has become Hable 
in damages without saying anything about 
the forfeiture -of the defendant's rights 
in the partnership business. The learned 
Vakil forthe appellant contends that on 
the construction of the first clause of Ex. 
B above referred to the defendant has 
forfeited his rightsin the Company and, 
therefore, has ceased to bea partner, Such 
a plea has apparently advisedly not been 
put in the plaint itself for there are diffi- 
culties in the way of supporting that 
plea. In the first place there is no allega- 
tion in the plaint that the defendant separat- 
ed from the plaintiffs which act is neces- 
sary for clause lof Ex. B to apply. His 
merely staying away from acting will not 
amount to a separation. In the second 
place it is very doubtful whether the 
forfeiture clausé can be given effect to at 
all. Itseems to be on the face of it a penal 
clause which was not apparently intended 
to be enforced but was heldin in terrorem 
over the heads of the parties so that they 
may not fail to carry out the terms of the 
contract ; to give effect to it would mean 
that if the defendant had acted for two years 
and 11 months and 29 days and did 
not act for one day then there should 
be a forfeiture of all his rights which 
would not have been intended by the par- 
ties. It follows, therefore, that we must 
proceed in dealing with this case as ifthe 
defendant continued asa partner. [B] That 
being so, this.suit is clearly by two part- 
ners against the third partner for damages 
for breach of certain covenants in the 
partnership deed, namely, his covenant 
that he would continue to act on the stage 
for three years. Insuch a caseas that there 
is no difficulty whatever in bringing a 
suit for general accounts and debiting the 


-defaulting partner with any loss tbat 


might have been incurred by his action, 
in the general account. Such was the case 


.which their Lordships of the Privy Coun- 


cil had to deal with in Krishnamachariar 
v. Sankarasah (1). But that does not justi- 
fy asuit being brought for damages alone 
against the partner. [B] In fact if the suit 
for damages alone regarding one item is 
allowed to be maintained, then it may be 
that a partner may be decreed to pay a 


(1) 57 Ind. Oas. 713; 38 M. L. J. 257; 22 Bom. L. 
R. 1343; 28 M. L. T. 265; 12 L. W. 777; 33 C. L. J. 
1,25 0O. W. N. 314; 3 P. W. R. 1921; 2 U. P. LR, 
(È. 0) 176 (P.O). 
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sum”oóf money whereas when the general 
accounts are taken and the whole profits 
ascertained payment may be due to him. 
Tt is to avoid such difficulty and to avoid 
multiplicity of suits it is insisted that a 
suit between partners should be a suit for 
general accounts. 

The learned Vakil for the appellant has 
relied upon Karri Venkatareddi v. Kolly 
Narasayya (2). There although there were 
two partners,the arrangement was that one 
partner was to supply the capital and the 
other was to manage the business and if 
in the course of such management he got 
cheques he was to hand them over to the 
first partner. It is because he did not so 
hand overone cheque that the suit was 
brought. In such a case as that where 


the payment must all go to the capitalist . 


partner there is no difficulty in allowing a 
suit'to be brought for one cheque, for the 
general account would not in any way 
result in favour of the managing partner. 
The principle stated there is “in regard to 
suit by one» partner against another for 
partial account the general rule as applied 
in India is that if the account is sought in 
respect of a matter which though arising 
out of the partnership business and con- 
nected with it does not involve the taking 
of general accounts the Court will as a rule 
give the relief applied for’. But that is 
only as an exceptlon, for, the rule is that 
as between partners ordinarily no suit will 
lie except onefor general account. In these 
circumstances we must hold that the learn- 
ed Chief Justice was right in the view he 
took on the pleadings before him. He was 
asked that the suit may be converted into 
a suit for general accounts, but this appli- 
cation seems to have been made to the 
learned Chief Justice apparently at a very 
late stage and the Chief Justice right] 
refused that application in the exercise of 
his discretion. It is too late to allow an 
amendment as our interference now will 
surely interfere with the rights of the par- 
ties’ regarding the plea of limitation. Ido 
not think it right to grant any such amend- 
ment now and in fact no application waa 
formally made for amendment to us. In 
these circumstances 1 dismiss the appeal 
with costs. 

is Odgers, J.—I agree. It seems to me 
that in the plaint there is no allegation that 


n this partnership has come toan end. There 


(2)1 Fi Oas, 384; 32 M, 76; 19 M, L, J. 10,4 M. 


. 
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is certainly no prayer for dissolution or thé 
taking of accounts. Clause 1 of Ex. B has 
been strongly urged upon us and it is con- 
tended that the defendant by his conduct in 
refusing to act in this Sabha in September 
1919 thereby subjected himself to the eon- 
sequences of “separating himself from the 
Company” as set outin cl. 1 of Ex. B. I agree 
with the contention of the learned Advocate 
for the respondents that “separating him- 
self” means renouncing his connection with 
the ‘Company as partner and that I think 
was never done, so that, the question mere- 
ly resolves itself into whether this suit by 
two partners against another is maintain- 
able'in view of the general rule of law. 
Such a suit is not maintainable except in 
very special circumstances’ because, the 
partners would be referred to a suit for 
general accounts, when all these matters 
would be taken into consideration and debit- 
ed or credited on the one side or the other. 
That after allseems to be the proper and 
equitable way of dealing with these matters. 
because as pointed out by my learned bro- 
ther in his judgment just delivered, various 
inconveniences and in fact injustices might 
arise by the adoption of any other method. 
Tagree with him that the case relied on by 
the appellant Karri Venkatareddi v, Kolly 
Narasayya (2).is of a very exceptional 
nature and cannot in any way be said to 
cover the present case, This seems to me . 
to be very similar to a case dealt with by. 


_ their Lordships of the Privy Council in 


Krishnamachariar v. Sankarasah (1). 

With regard to the application for amend- 
ment it ssems to me thatif we grant it at 
this stage we might deprive the respondent 
of the plea of limitation and it canhardly be 
said that a refusal to allow the amendment 
at thisstage is an injustice to the appellants 
who must have known thatthe issue as to 
the maintainability of the suit raised in 
March 1923 was liable to be found against 
them. They, however, took no steps in the 
Even 
after the judgment of the learned Chief 
Justice it appears that they would have 
been in time had they then filed a suit in 
a proper form for general account. This - 
they have failed todo. I, therefore, think 
that they deserve no sympathy from us and 
the application for amendment at this stage 
must be refused. The appeal is failed snd 
is dismissed with coste. 


YON, V, Appeal dismissed, 
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BOMBAY HIGH. COURT. 
APPEAL FROM ORDER No. 57 oF 1925. 
October 5, 1926. 
Present:—Justice Sir Lallubhai Shah Kr., 

and My. Justice Fawcett. 
JANARDAN MAHADEO BHASE— 
—~DeEranD4sNt—APPsLLaNT 


VETSUS 
. RAMCHANDRA MAHADEO BHASE 
Prartntirr—ReEsPonDENT. 

Easements Act (V of 1882), ss. 52, 60—Partition 
deed—Provision allowing one party to take water from 
well allotted to another out of brotherly affectton— 
Right created, nature of—License coupled with grant 
~~fevocation—License to take water—User by servants. 

A deed of-partition between two brothers provided: 
that one of them should out of brotherly ‘affection 
but not as a matter of right be allowed to take water 
from a well set apart to the other: 

Held (1) that the provision did not confer a right 
of easement upon the party in whose favour it was 
made; [p. 394, col. I; A] 

. (2) that the right created amounted to a license as 
defined in s. 52 of the Easements Act. [p. 394, cols. 1 


(3) that the license was irrevocable inasmuch as it 
was coupled with a transfer of property, and the trans- 
fer was in force; [p 394, col. 2; p. 395, aol, 1; Cj 

(4) that having regard to the nature of the right 
it could .be exercised by agents and servants. [p. 
395, col 1; Dj | i rene 

Appeal from an order of the: District 
Judge at Nasik, in Appeal No. 232 of 
1923, reversing that of the Subordinate 
Judge at Sinnar, in Civil. Suit No. 6 of 
1923. 


Mr. A. G. Desai, for Mr. D. C. Virkar, for 
the Appellants. 

Mr. P. B. Shingne, Acting. Government 
Pleader, for the Respondents. 


‘JUDGMENT. 


Fawcett, J.—In this case plaintiff 
No. 1 and defendant No. 1 are brothers. 
Plaintiff No. 2 and defendant No. 2 
are cousins, being the. son of plaintiff 
No. 1 and the son of defendant No. 1 
respectively. Originally they formed a 
joint family, but in 1921 a deed of 
partition was executed by the parties. 
Under this deed a certain house bearing 
Municipal No. 197 with a well at the 
back fell to the share of the defendants 
while the neighbouring house No. 201 
fell to the plaintiff's share. This latter 
house has got’ no well. There were other 
properties covered by this partition deed, 
with which we are not concerned. The 
deed contained a clause at the end to the 
following effect :— 

“In the house, Municipal No. 197, in 
(its) back part, (there) is a well of water, 


JANARDAN MAHADEO BHASE Y, RAMOHANDRA MAHADEO BHASE, 


393 


That has exclusively gone to the share of 
Janardan and Narayan. Ramchandra and 
Gopal, not having a well should, out of 


_ brotherly affection, be allowed to take the 


water of the well, Théy are asking (it), 
not asa matter of right, but simply out of 
(brotherly) regard Hence this recital is 
herein written (inserted).” 

Disputes arose about the use of the water 
from the well in question, and the de- 
fendants built a wall which the plaintiffs 
contend obstructed their old passage to 
the well, and their right to take water 
from it. So litigation resulted. The 
plaintiffs’ case in the trial Court was that 
the plaintiffs had an absolute right to take 
water from the well, and thatthe erection 
of the wallin the way of the passage to that 


-well was an illegal obstruction, they, there- 


fore, asked for a mandatory injunction that 
that wall should be removed. ‘The defend- 
ants,on the other hand, contended that 
the clause in the deed was passed under 
circumstances which showed that the right 
was granted only as a mattér of favour 
during the defendants’ pleasure and «for a 
limited time; they, accordingly, pleaded 
that the plaintiffs had no right either to 
the well or to the way to it, as claimed in 
the plaint. They wantedto give oral evi- 
dence as to what they asserted was the 
real agreement, but the Subordinate Judge, 
in our opinion, rightly refused to take 
oral evidence on that point contrary to the 
provisions of s. $2 of the Indian Evidence 
Act. Ona consideration of the clause he 
held that there was no indefeasible right 
of easement, such as the plaintiffs claimed, 
and that the utmost effect the concession in 
question could possibly have was to grant 
a personal right to the plaintiffs to take 
the water ofthe well and nothing more. 
He held, accordingly, that the plaintiffs had 
no right to ask for the removal of the wall, 
which the defendants had put up. He 
further said that the plaintiffs would be 
able to go by another route to take water 
from the well, even if the doorway in the 
wall happened to be closed, and that 
would be sufficient for the exercise of the 
right given by the clause in the deed. 
Consequently, he held that the plaintiffs’ 
suit entirely failed and dismissed it with 
costs. 

On appeal, the District Judge has held 
that what is granted by this clause amounts 
to an easement to take the water of the well, 
vesting in the plaintifis‘as owners of house 
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No, 201; and that the defendants had no 
right to prevent the plaintiffs from exercis- 
ing this right of easment and taking water 
from the well in suit. 

As tothe question whether a mandatory 

_ injunction should issue as prayed for, the 
learned Judge said:— : 

“Tt is not clear from the materials on the 
record whether the existence of the wall 
sought to be removed causes any such 
obstruction to the full enjoyment of the 
easement under s. 24 of the Easements 
Act.” ; 

He, therefore, reversed the decree of the 
lower Court and remanded the suit for dis- 
posal according to law, with reference to the 
remarks and findings in his judgment. 

. [A] The main question in this second 


appeal is the right construction of this. 


clause, and the nature of the right that the 
plaintiffs obtained under it. In my opinion, 
due weight should be given first of all to 
the fact that obviously joint possession was 


not given of this well, as might have been- 


done. The Rouse with its appurtenances 
including this well was definitely allotted 
to the defendants for their exclusive posses- 
sion and ownership, and there was no 
reservation of the well for joint possession. 
Furthermore, in my opinion, the terms of 
the clause in referring to the grant as one 
made out of brotherly affection, and not as 
a matter of right, do not favour the conten- 
tion of the defendants-appellants that what 
was granted was an easement as defined in 
the Indian Easements Act. The District 
Judge has referred to illustration (b) to s.,4 
of the Indian Easements Act which, ` no 
doubt, deals with a right of the kind in 
question, namely, the right to go on a 
neighbour's land and to take water for the 
purposes of his household out of a spring 
therein. But the whole point of the Ilus- 
tratfon is that A has that right as the owner 
of acertain house, and if in this case the 
partition deed had plainly said that the 
plaintiffs, as owners of house No. 201, had a 
right to take the water from the well, there 
would, of course, be no question about its 
amounting to .an easement, as shown in 
that Illustration. But to my mind it is 
perfectly clear that the clause cannot be 
construed as having that effect, and that 
the mere fact that under the partition deed 
they were allotted house No. 201 cannot 
| prevail over the terms in which, this clause 
as been couched. [A] ` 


[B] If then the right is notan easement, - 
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the next question is whether it is a license, 
and if so, whether it is a revocable 
license or an irrevocable license. The 
definition of a license in s. 52 of the Indian 
Easements Act seems to me to apply to this 
case, inasmuch as aright has been granted 
to the defendants to do or continue to do, in 
orupon the immoveable property of the 
plaintiffs something which, in the absence 
of such right, would be unlawful, and 
inasmuch as that right, for the reasons J 
have already given, does not amount to an 
easement. Nor can it be said to be an 


` interest in the property. The words “an 


interest in the property” are presumably 
intended to cover cases where there might 
be a right in the property granted such asa 
lease, or a right of joint possession, that I 
have already dealt with. But in this case 
the clause does not confera definite in- 
terest in the property but merely a rightof 
taking water. [B] 
` [C] Then we have to refer to the terms of 
s. 60 of the Indian Easements Act to see 
whether the license is revocable or not. The 
only part of it that is applicable to the pre- 
sent case is clause (a), under which a license 
is irrevocable if it is coupled with a transfer 
of property and such transfer isin force. 
Now there are two ways of reading the 
words “transfer of property” with reference 
to the facts of this case. First of all, it 
seems to me that the case may be said to . 
fall under this clause, in so far as this par- 


‘ticular license is coupled with a transfer of 


property under the terms of. the partition- 
deed. That deed assigns some of the fami- 
ly property to the plaintiffs and some of it 
to the defendants; and although it is true’ 
that it is open to question how far the 
partition-deed could be said to amount to a 
“transfer of property,” as defined in the 
Transfer of Property Act, yet it seems to 
me that s. 60 does not necessarily use these 
words in the limited sense of a transfer as 
defined inthe Transfer of Property Act. 
The provisions of the Transfer of Property 
Actdo not expressly refer io the case of a 
partition, but that does not justify the 
conclusion that it cannot effect a transfer of 
property. And ifyoulookat the correspond- 
ing English Law on the subject, you will 
find that the word generally usedis not 
“transfer " but “grant.” Itbink the word 
“transfer” is used in thatsense. Here it 
may be said that the license was granted as 
part of a partition which granted certain - 
property -to the plaintifis, and that, thee-y: 
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fore, it is a license coupled with a transfer 
i property falling under clause (a) of s. 
0. l 


Another way of looking at the case is to 
read clause (a) ofs. 60 as merely reproduc- 
ing the corresponding English Common 
Law on the subject. If you refer to cases 
such as Wood v. Leadbitter (1), you find the 
distinction made in English Law rests on 
whether the license is merely a simple 
license, or whether itis connected with a 
grant; and a familiar instance is that of a 
license being given to a man not only to 
hunt but to take away the deer, when killed, 
to his own use. That is said to bea license 
coupled with a grant. There are also 
other cases where there has been practical- 
ly a grant of what are called profits a 
prendre, in which:the license is held to be 
irrevocable. From this point of view the 
license inthis case is not merely one to go 
upon.the defendants’ land to the well, but 
ja coupled with a right to take water out of 
the well. Thatis a grant or transfer of pro- 
perty under the wide language used in 
s. 60 of the Indian Easements Act and the 
corresponding English Law. Consequently, 
I think, there is ample authority for say- 
ing that this particular license should be 
treated as anirrevocable one. [C] On the 
other hand, under s. 56 it is not trans- 
ferable. 
right granted merely to Ramchandra and 
Gopal, though I would not go so far as 
tosay that itis a license which cannot be 
exercised by theirservants or agents. [D] 
The words “save as aforesaid” in the second 
part of s. 56 of the Indian Hasements 
‘Act bring in the words “unless a different 
intention is expressed or necessarily im- 
plied” and having regard tothe nature of 
the license, namely,a right to go and take 
water from the well, which would ordinari- 
ly be done, if so desired, by servants or 
agents. I think it must be taken that 
there is an implied intention in the grant 
that the right could to a reasonable extent 
be exercised by servants or agents. [D] 

This view is a middle course between the 
two extremes of that of the Subordinate 
Judge and that of the District Judge In 
my opinion, it satisfies the equities of the 
case sufficiently. On the one hand, the 
plaintiffs will not beable to transfer the 
right as an easément if they happen to 
sell the house No. 2U], On the other 

(1) (1845) 13 M., & W. 838 at p. B44; 14 L. J, Ex, 
161; 9 Jur. 187; 193 E. R. 351; 67 R, R. 831, | 


tte 


In my opinion, it is a personal. 
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hand, they will still retain the right as 
a personal right, even if they ‘remove 
from house No. 201 to some other neighbour- 
ing house. 

As regards the question of obstruction 
by the wall erected by the defendants, it 
might, no donbt not, be a real obstruction, 
if the plaintiffs have full use of the door- 
way in this wall, or when that door is 
closed haveother means of access to this 
well. But, as the District Judge points 
out, there are no sufficient materials on 
the record to decide whether the wall is 
such an obstruction that a mandatory in- 
junction with regard to it should issue, or 
some other properrelief be granted. There- 
fore, the order remanding the case back 
to the lower Court for disposal according 
to law does not seem to me to require our 
interference, though it would be more 
satisfactory for the two brothers to come 
to some arrangement.and so obviate further 
litigation. 

I would, therefore, confirm the order of 
the lower Court, subject toe the above 
remarks, and in the circumstances as 
neither side has wholly succeeded, I would 
direct that each party should bear his own 
costs in appeal. The order as to costs in 
the lower Court should stand. 

Shah, J.—I concur in the conclusion 
arrived at by my learned brother. In sub- 
stance itis really a question of the con- 
struction of the clause in the partition- 
deed, which has been quoted in the judg- 
ment of thetrial Court. That question to 
my mind isnot free from difficulty. It is 
quite possible that it was intended that 
the plaintiffs, that is, Ramchandra and 
Gopal, should have the same use of the 
water of this well which they used to have 
before the partition in. virtue of their 
ownership and occupation of the house 
No. 201. But it is also clear that this 
clause is put in at the end of the partition- 
deed, and itisalso expressly stated that 
though asa matter of right the well has 
been exclusively assigned to the share of 
the defendants it is out of brotherly 
affection that the right to use the water of 
the well is allowed to the plaintiffs, It 
would not be fair to hold on the construc- 
tion of this clause that the right was 
really attacked to the ownership of house 
No, 201 under the termsofthe document. 
If it cannot be read under the circumstances 
asa right attaching to the ownership of 
house No, 201, the next alternative ig 
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really to treat it as a license, and then the 
question would be whether it is revoc- 
able or not. Apart from its being called 
a license, if seems to mein substance that 
the defendants intended to give to 
the plaintiffs the right to take the water 
of the well, though the reason for granting 
it was brotherly affection. On that ground 
they were prepared to concede that right 
in favour of the plaintiffs. As it is coupled 
really with the transfer of property in 
which this well is situated in the sense 
that by the same deed the house No. 197 
has been assigned to the share of the 
defendants including the well as a part 
of that house and its appurtenances, it is 
with reference to the transfer effected: of 
this property in favour of the defendants 
that this particular right to take the water 
of the well has been reserved in favour of 
the plaintiffs. Thoughitis not clear that 
this particular right was given to the 
plaintiffs as owners of house No. 201, it is 
fairly clear that it was coupled with a 
transfer of the property. That transfer is 
in foree, and the plaintiffs have a right 
to use the water of the well. As pointed 
ont by my learned brother, having regard 
to the nature of the right, it must be taken 
to be necessarily implied that the right 
can be exereised not only by the plaintiffs 
personally but by their servants and agents, 
That being the nature of their right the 
‘relief suitable to that right, will have to 
be determined. as indicated in the judg- 
ment of my learned brother. ` 
AN. A. Appeal dismissed, 


MADRAS HIGH COURT. 
Orey Crvit Court APPEALS Nos. 8 AND 9 
oF 1925. . 

December 10, 1926. 
Present:—Mr. Justice Waller. 
Tas CORPORATION or MADRAS— 

PLaIntiFrF—APPELLANT IN BOTH 


. versus 
Tas MADRAS ELECTRIC TRAMWAYS 
. |. Lrp.—Darenpant— 
RESPONDENT IN C. O. O. A. No.8 or 1925, 
Tus MADRAS ELEOTRIO SUPPLY 
CORPORATION, LTo.-—DEFENDANT 

—RreponpvEnT 1N C. O. C, A. No. 9 or 1925. 

Iicctricity Act (IX of 1910), s, 12—Tramways Act 

(XI of 1886), s. 4—Madras City Municipal Act (IIT 

of 1919), ss. 287, £88—Madras Electric Tramways Co, 
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and Madras Electric Supply Corporation Lid., holds 
ing license from Government, whether bound to 
apply for license under ss. 287, 288, Madras City 
Municipal Act—Statutes—Interpretation—Conjlict be- 
tween special and general Acts. 

Where there is an inconsistency between a Gene- 
ral Act and a Special Act, the provisions of the latter 
must override the former. [p. 397 col. 1; A] 

The Madras Electric Tramways Co. Ld. and the Mad- 
ras Electric Supply Corporation Ltd., holding licenses 
from the Government under the Tramways Act and 
Electricity Act which are Imperial and Special Acts 
empowering them to perform certain functions and 
carry on certain works in the area of the City of 
Madras are not bound to obtain further licenses there- 
for from the Commissioner of the Madras Municipality 
under ss. 287, 288, Madras City Municipal Act, inas- 
Much asthe provisions of the City Municipal Act 
conferring a discretion on the Commissioner to refuse 
the licenses are inconsistent with the powers granted 
by the Government under the special Acts to these 
bodies. [p. 397, cols. 1 & 2; B] j 
+ Appeals respectively against the decrees of 
the Ctty Civil Court, Madras, dated the 30th 
October, 1924, and passed in O. Ps. Nos, 548 
and 527 of 1923. 

Mr. S. Rangaswami Ayyangar,: for the 
Appellant. 

Mr. Nugent Grant instructed by. Messrs. 
Short and Bewes & Co., for the Respondents. 

JUDGMENT.—These two appeals 
raise the same question. The appellant in 
both is the Municipal Corporation of 
Madras. The respondent in A. S, No. 8 of 
1925 is the Madras Electric Tramways Ltd., 
and the’respondent in A. S. No. 9 of 1925 
is the Madras’ Electric Supply Corpora- 
tion Ltd. Hach of these bodies holds a 


- license from the Government, empowering 


it to perform certain functions in the area 
of the City of Madras. The contention of 
the appellant is that further licenses have _ 
to be obtained by them from the Commis- 
sioner under ss, 287, 288 of the Madras 
City Municipal Act. In A. S. No. 9, the 


‘respendent has erected a steam boiler. 


Section 288 of the City Municipal Aet 
lays down that a steam boiler must not be 
erected without the permission of the Com- 
missioner, who has discretion under the 
conditions prescribed by sub-s. (2) to 
refuse it. In A. 8. No. 8 the complaint of 
the appellant is that the respondent is 
using. certain premises for casting and 
beating metals, and breaking and hammer- 
ing iron. Under s. 287 of the Act, it is 
contended, the Electric Supply Corpora- 
tion is bound annually to apply to the 
Commissioner for a license which he is 
empowered either to grant or to refuse. 
In each case, the Act gives an appeal to 
the Standing Committee of the Madras 
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Corporation against the Commissioner's 
refusal to grant permission or to issue a 
license and the decision of the Committee 
is final. 

The ‘license granted to the Electric 
Supply Corporation by the Government of 
Madras under the Electricity Act empowers 
it within the area of supply, t.e., the area 
(subject to certain reservations) controlled 
by the Corporation of Madras, to lay down 
and place electric supply lines and other 
works and to do all other acts necessary 
for the due supply of energy. [Section 12 
74), (0), (e)]. Section 2 sub-s. (n) of the Act 
defines “works” as including machinery or 
apparatus required to supply energy. The 
license issued to the Tramways Company 
empowers them to construct and maintain 
and to work and use in the City of 
Madras—inter alia—workshops. 

The appellant's case put shortly is this 
that there is nothing in the Madras City 
Municipal Act which exempts either re- 
spondent from the operation of that Act, 
Section 278 exempts the Governor-General 
and the Governor-in-Council from taking 
out licenses, but there is no other ex- 
emption. Nor is there any provision in 
either the Electricity Act or the Tramways 
Orders as there is ins. 7 of the Railways 
Act—that eitheris to operate ‘“notwith- 
standing anything in any other enactment 
for the time being in force.” 

Respondents reply that the City Munici- 
pal Act is inconsistent with the Special 
Acts under which they have been granted 
lincenses by the Government and that con- 
sequently the Special Acts must prevail. 
. A number of decisions has been cited 

before. me. [A] The general principle 
they lay down 18 this—that where there is 
an inconsistency between a General Act 
and. a Special Act, the provisions of the 
latter mustoverride the former. [A] The 
only question, then, in these appeals is 
whether there is anything in the City 
Municipal Act which is inconsistent with 
the powers granted by Government under 
the Special Acts to the respondents. 
[B] The answer to that question must, 
I think, bein theaffirmative. The General 
Olauses Act gives the Commissioner power 
to refuse to allow the respondents to do 
what they have been licensed to do by 
Government under the Special Acts. If 
“he exercises that power, the licenses grant- 
ed to them become ineffective and nugatory 
aud that cannot have been in the contem- 


- to the position here. 
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plation of the Legislature. [B] The posi- 
tion is put clearly by Lord Lindley in City 
and South London Railway Co. v. London 
County Council (1): 

“Now it appears to me that if we adopt 
the construction which I have put on s. 4 
and which I think is the right one and 
yet were to accede to the contention of 
the appellants, we should be saying this, 
that although you, the Railway Company, 
are erecting within the limits authorised 
by the Act of Parliament a building ne- 
cessary for the purposes for which you are 
authorised to take land, yet it lies in the 
power of the County Council to dictate to 
you exactly the position in which you 
shall put your various offices. a 

That seems tome to ite very closely 
The Tramways Co., 
and the Electric Supply Corporation are 
doing exactly what they have been licens 
ed to do under the Special Acts applic- 
able to them. And yet the Municipal 
Corporation contends that they may not 
do these acts without further permission, 
from the Commissioner, which he is en- 
titled under certain circumstances to refuse, 
The only other case I will refer to is Munis 
cipal Commissioner of Bombay v. G. T, P. Ry, 
Co. (2). No doubt, the reservation in s. 7 of 
the Railways Act was relied on, but, as Mr, 
Grant points out that reservation does na 
more than embody the principle laid down 
in the ease-law on the subject. If the 
General and the Special Acts can be hare 
monised, the reservation is superfluous, 
If they cannot, you must follow the Special 
Act, “Notwithstanding anything in” the 
General Act. In that particular case the 
Judges found, as it has been found here, 
that the two ‘Acts were inconsistent with, 
each other, for the only authority over the 
Railway Administration exercising its power 
under s. 7 (1) of the Railways Act, is ‘the 
Governor-General-in-Council and not the 
Municipal Commissioner. 

In the result, I think, that the Court 
below came to the right conclusion and 
ee the appeals with costs. 

Appeal dismissed, 


i G80)? QB, 513; 60 L. J.M.O. 149; 65 L. 1, 
40 W. R. 166; 58 J. P.6 


K 4 Ind. yani 981; 348. "252; 11 Bom. L, R. 1181; 
10 Cr. L.J. 5 
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BOMBAY HIGH COURT. 

© First Oryru APPEAL No, 247 cr 1925. 

September 27, 1926. 
Present:—Justice Sir Lallubhai Shah, KT., 
and Mr. Justice Fawcett. 
SWAMIRAO KONHER NADGIR— 
AND OTHEXS—DEFENDANTS—APPELLANTS 
VETSUS 
CHANNAPPA UPPINA HUBLI AND 
OTAERS—PLAINTIFFS—RE3rONDENTS. 

Arbitration—Award not acted upon, whether bars 
suit on original cause of action. 

Where an award has replaced the original rights 
of the parties, it is, of itself, a good defence to an 
action based on those rights, but whereit has merely 
ascertained and defined those rights it isnota com- 
plete defence unless it has been acted upon by the 
parties. [p. 398, col. 2; p. 399, cols. 1 & 2; A] 


Appeal against a decision of the First 
Class Subordinate Judge at 
in Suit No. 54 of 1921. 

- Mr, G. N. Thakor, (with him Mr. R. A. 
Jahagirdar), for the Appellants. 
Mr. H. C. Coyajee, (with him Mr. A.G. 
. Desai), for the Respondent. 


JUDGMENT. 
Shah, J.—The plaintiffs in this case 


sued the defendants for the amount due . 


_to them in respect of transactions which 
had been effected between them and de- 
fendants Nos. 1, 2and 3 from February 15, 
1918, to December 26, 1914. It appears 
that soon after the transactions between 
the parties there was a reference to arbitra- 
tion. That reference was signed by de- 
fendant No. 1 Swamirao and the plaintitis, 
The arbitrators provided in their award 
that the amount of Rs. 18,623-1-3 was the 
balance due by Swamirao to the plaintitis 
on.December 26, 1919; but they allowed 
remission as regards the excess over 
Rs. 15,000, and provided that Rs. 4,000 
should be paid by a certain date, and that 
the present defendants Nos. 1, 2 and 3 
should convey the family property to be 
enjoyed by the plaintiffs for ten years and 
that the debt should be treated as satisfi- 
„ed at the end ofthat period. Ifthey did 
not act according to the award, the whole 
sum claimed*was to be payableby Swami- 
.rao. It appears that the properties were 
“mot conveyed to the plaintiffs as contemplat- 
‘ed in that award. Certain bales were 
handed over to the arbitrators with the 
intention that the sale proceeds might be 
appropriated towards the sum of Rs. 4,000, 
which was provided in the award to be 
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paid up by a certain date. But those bales 
were not found by the arbitrators to be 
sufficient to cover that sum and they re- 
mained unsold until they were sold after 
the present suit was filed. 


The plaintiffs filed the present suit on 
the basis of their original transactions, 
and in the alternative on the basis of the 
award. Defendant No. 1 and the other de- 
fendants Nos. 2—6 filed separate written 
statements, but in effect they pleaded that 
the transactions of the plaintifis were with 
Swamirao only, and that neither defend- 
ant No.2, the brother of Swamirao, nor 
defendant No. 3, the son of Swamirao, nor 
defendants Nos. 4 to 6, the minor sons of 
defendant No. 2, were liable for the amount 
claimed. It was also centended that the 
suit was not maintainable because of the 
award, and it was also contended that the 
award was not binding upon defendants 
other than defendant No. 1. 

16 may be mentioned that the defendants 
pleaded that they were agriculturists. They 
were found by the trial Court to be agricul- 
turists. On the remaining issues in the 
case arising on the pleadings, the learned 
trial Judge found that the suit was main- 
tainable in spite of the award; that having 
regard to the terms of the award, the 
award had ceased to be operative; and he 
also found that the transactions between 
the plaintifis and defendants Nos. |, 2 and 
3 were really transactions for and on behalf 
of the whole joint family of which Swamirao 
was the manager. He held the alleged 
dealings between the parties proved, and 
also found that the dealings were carried 
on for the benefit of the joint family and 
with the consent of the other adult mem- 
bers of the family. 

The plaintiffs had claimed interest at the 
rate of eighteen per cent. on the basis of 
an agreement. The learned trial Judge 
found that the agreement was proved as to 
the rate of interest, and ultimately the 
Court passed a decree for Rs, 22,448-12-6, 
and made the amount payable in ten equal 
yearly instalments. 

The defendants have appealed from this 
decree, and several points have been 
argued in support of this appeal. [A] I shall 
first deal with the point which relates to 
the award to which I havealluded. It has 
been urged by Mr. Coyajee for the plaint- 
iffs that that award is binding upon the 
defendants. In viewof the terms of the 
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` ‘awards however, it seems that the ultimate 
result was that according to theaward the 


‘plaintiff would be entitled to recover from 
Swamirao, defendant No. 1, the amount of 


Rs, 18, 623- 1-3 which the ‘arbitrators de- . 


termined in the award to be due to the 
plaintiffs. It would be difficult on the 
terms of this award to justify the decree in 
‘favour of the plaintiffs against all the de- 
fendants, But the real answer to the point 
relating to the award is that made by the 
trial Court, namely, that the parties did 
not ‘act according to the award, and that 
the parties were really relegated to their 
position on the original transactions. I do 
Rot see in the circumstances how it could 
be said that the plaintiffs are prevented 
from suing on their original cause of action. 

In coming to this conclusion I have not 
overlooked the principle accepted in Laldas 
Jibbai v. Bai Lala (1). It is true that 
there is the award; but I have already 
stated the terms of the award; and ultimate- 
ly if neither Rs. 4,000 were paid nor the 
family lands were conveyed for ten years, 
the defendant No. 1. was to pay the full 
amount claimed by the plaintiff. Defend- 
‘ant No. 1 has not pleaded performance of 
the award; so the plaintiff could sue on the 
original cause of action. The rule is thus 
stated in Russell on Arbitration (lith Edi- 
‘tion) at page 494:— 

“In short the question is whether the 
award has replaced the original rights of 
‘the parties, in which case the award is of 
‘itself a good defence to an action based 
on those rights, or whether the award has 
‘merely ascertained and defined those rights, 
in which case not only the award but also 
its performance must be established to 
complete the defence.” 

The ratio decidendi of Allen v. Milner 


(2) would apply to the present case and. 


the decision in Commings v. Heard (8) 
would not govern a case like the present. 
The ground upon which Allen v, Milner 
(2) is distinguished in this case at page 
673* of the report applies to the present 
‘case. The defendants in this case includ- 
ing defendant No. 1 have not relied upon 
the award as a bar to the action in the 


‘argument before us. But I have dealt 
ae Cas, 105; 11 Bom. L, R. 20; 5 M.L. T. 


"a, pss), 2 Or. L. J. 47; 3 Tyr. 113;1L. 3. Ex..7; 
EST NEDY. Q B. 669; 108. & 8. 608; 39 L.J. Q, 


B. 9; 20 L. T. 975; 18 W. R. 6 
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with this point at some length to show that 


the-case of Laldas Jibhai v. Bai Lala (1) 
is distinguishable from the present case as 


in that case as aresult ofthe award the 


suit during the pendency whereof the 
parties referred the matter to arbitration 
was allowed to be dismissed. It may be 
that no further action was taken on the 
award by the parties. But it cannot be 
said that the award was not acted upon in 
that case at all. Further, the English rule 
as to the plea of performance when the 
award is set up asa bar to an action was 
not considered in that case; at any rate it 
in the judgment of 
Chandavarkar, J. I think, therefore, that 
on the facts of the present case the award 
‘is nota bar to the present action, as there 
is no allegation of its having been acted 
upon, and as there is no clear indication 
that the award has replaced the original 
rights of the parties. [A] It is not neces» 
sary on the facts of this case to consider 
the point whether the proof of a positive 
agreement that the parties were restored 
to their original position is essential in 
order to allow or require the plaintifie to 
proceed on their original cause of action. 
It may be mentioned that the English rule 
on this point does not proceed on these 
lines; and the necessity for proof of an 
agreement between the parties adverted to 


‘by Chandavarkar, J., may refer to cases in 


which otherwise it is clear that the award 


has replaced the original rights of tha 
parties. 


ay” ~The rest of the judgment is not material 


Fawcett, J.—I agree. 
A. N. A. Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL Suit No. 435 oF 1922. 
November 12, 1926. 
Present:—Mr. Justice Krishnan and 
Mr Justice Venkatasubba Rao. 
KUPPUSAMI IYENGAR AND OTHERS— 
Derenpants Nos. 1, 2, ano L1~- 
APPRLLANTS 


Versus 
BAVASAMI RAO AND OTHERS—PLALINTIRES 
ANB DEFENDANTS Nos. 3 To 8, 10, 12 anp 13— 


RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s. 458; Civil 
‘Procedure Code (Act V of 1908), O, XXXII, r. Img 


i e 
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Guardianfad litem declining to act, whether ceases to re- 
present minor—Formal order of removal, if necessary. 

A guardian ad-litem of minor defendant who re- 
fuses to act or expresses a desire to retire from office 
does not by force of his own refusal or intimation of 
desire to retire cease to bea guardian without a for- 


mal order of Court removing him from guardianship. . 


It. is competent tothe Court to permit or refuse to 
permit him to retire and until formally removed the 
guardian on record continues to represent the minor 
in the proceedings. [p. 402, cols. 1 & 2; A] 

Narender Singh v. Chatrapal Singh W, followed, 
. ahan Prasad Singh v. Moti Chand (2), distingu- 
ished. ara 

Appeal against the decree of the District 
Court, East Tanjore at Negapatam, in O. 
S. No. 4 of 1922 (O, 8. No. 20 of 1920, Sub- 
Court, Mayavaram, and O. 8. No. 5 of 1921, 
Additional Sub-Court, Mayavaram.) 

Messrs, T. R. Ramachandra Iyer, and 
A. V. Visvaanatha Sastri, for the Appellant. 

Messrs. T. Rangachariar and V. N. Ven- 

kata Varadachariar, for the Respondents. 


JUDGMENT. 

Venkatasubba Rao, J.—The decree 
of the lower Court directs that the suit 
lands shall be partitioned into four, equal 
shares and” one of them shall be allotted 
and delivered to the plaintiffs. The decree 
also gives the latter mesne profits. The 
lst, znd and llith defendants have filed 
this appeal. 

The facts relevant for determining the 
points that arise in the appeal lie within 
@ very narrow compass. I tind it, however, 
. necessary and useful, on account of the 
judgment of the lower ‘Court and the 
arguments advanced, to refer to and state 
the facts of the case fully. - 

One Govindappa had two sons, defend- 
ants Nos. 12 and 13, The plaintiff is the 
son of the 12th defendant. These formed 
members of a joint Hindu family and 
owned valuable land of the extent of about 
340 acres. They executed a simple mort- 
gage (Ex. B of :9th February, 1843) in 
fatour of defendants Nos, l and 2 and one 
Ramanathan Chetty the deceased father of 
the 4th defendant for securing re-payment 
of Rs. 60,000. Previous to this mortgage 
a lease had been executed in favour of 
the 3th defendant for a period of five years 
(Hx, A, 28th April, 169/), On dist July, 
1834, Annamalai Onetti. the agent of Rama- 
nathan Onetty aforesaid, obtained a trans- 
fer of the lessor’s interest in the lease 
(Ex. 0), On. 4th May, 1900. Ramanathan 
‘Chetty and the Ist defendant obtained an 
assignment ofthe lessee’s (sth defendant) 
jaterest (Ex. I), The effect of these two 
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assignments was to enable two of the mort- 
gagees, the Ist defendant and Ramanathan 
Chetty, to get possession of the properties 
mortgaged to them by way of simple mort- 
gage. l may mention in this connection 
that the 2nd defendant is a High Court 
Vakil and that the Ist defendant is his 
clerk. The next step taken by the mort- 
gagees was to tile a suit on 24th September, 
19u0, in the Negapatam Sub-Oourt (O. S. 
No. 38 of 1900) for the recovery of the 
amount due under Ex. B. It is sufficient 
to say that on 19th June, 1901, a decree was 
passed in this suit, 

Alongside of these events there was 
another set of transactions that I must 
now refer to. On 24th August, 1898, Gov- 
indappa and one of his sons, the 13th de- 
fendant, executed in favour of Ramanathan 
Chetty and two others a promissory-note 
for ‘Rs. 200. A suit was ‘filed (S. O, 
No. 2632 of 1899) in the Kumbakoaam Sub- 
Court and a decree was obtained by the 
payees under the note against Govindappa, 
his sons defendants Nos. 12 and 13, and. his 
grandson, the present plaintiff. T'he decree 
is Ex. D dated ilth December, 1899. It is 
worthy of note that the present 2nd defend- 
ant acted as the Vakil for the plaintiffs in 


_ that suit. The present plaintiff being then a 


minor, an officer of the Oourt was appoint- 
ed as his guardian ad litem in the suit 
(Ex. D-1). The decree-holders got the 
decree ‘transferred for execution on 25th 
January, 1910, to the District Munsif’s Court, 
Tiruvalur, then attached the judgment-. 
debtor's equity of redemption in 33 items 
(suit items) out of 34 items mortgaged 
under Ex. B, brought the said equity of 
redemption to sale and in the Court-auc- 
tion it was purchaséd by the Y¥th defend- 
ant, another clerk of the Vakil, the 2nd 
defendant, for Rs. 237-120. The date of 
this sale is 9th July, 1901. It is admutted 
that the 9th defendant obtained this sale 
benami for defendants Nos, 1 and 2. 

it is these transactions that took piace | 
between 1899 and 19ul that are now im- 
peacned by the plaintiff. The suit tnough 
filed in 1916 has been held to be in time 
as the plaintiff had only recently attained 
majority. ‘I'he lower Court set aside the 
sale of the 9th July, 1901, on the ground 
inter alia that it is vitiated by fraud. 

[After considering the evidence on-the 
point his Lordship held that the finding of 
fraud cannot be supported,] 

The facts that have a bearing où the 

, 
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real point to be decided in this appeal, I 
shall now proceed to state. When the 
decree-holders applied (as I haye said) on 
18th March, 1901, for sale of the property, 
the executing Court made. the following 


order: -“For sale of attached. properties. . 


Notice to 15th April.” Notice was taken 
out, but none of the defendants was served. 
Tne Court guardian of the present plaintiff 
(the 3rd defendant in that suit) declined to 
accept service. The grounds of his refusal 
were, that he was an officer of the Kumba- 
konam Court, that he was appointed 
guardian only for the suit and as execution 
was proceeding ina different Court, another 
guardian should be appointed in his place 
for the minor. The return of the process- 
server and the endorsement of the Nazir 
are dated 15th April, 1921. When the matter 
was taken up on that date by the Court, it 
passed the following order: “Not served. 
Fresh notice to 30th instant.” We must take 
it that the words “not served” were intend- 
ed to refer to all the defendants and that 
fresh notice was directed to be taken out 
ag against all of them including the minor- 
3rd. defendant (the present plaintiff), It is 
difficult to say how the Court disposed of 
the objection of the Court guardian. From 
what appears on the record it passed no 
orders in that respect, with the result that 
the same person continued to remain on 
the record as the minor's guardian. When 
in the case of the process-server's endorse- 
ment the Oourt directed fresh notice to 
the minor defendant, it means and im- 
plies that the Court did not feel called 
upon to remove the guardian on the record 
and appoint another in his stead. This 
view receives support from the fact that 
in subsequent proceedings the minor is 
described as being represented by the same 
Court guardian. (See Exs. II, I-A and 4). 
For the plaintiff it is contended that sub- 
sequent to 15th April, 1901, the proceedings 
were bad, because he was not represented 
on the record at all. Itis urged that when 
the guardian ad litem declines to act, he 
automatically ceases to hold the office of 
guardian and from that moment the minor 
must be treated as unrepresented. In my 
opinion, this is the only contention that 
can be urged in the appeal having regard 
to the pleadings and the issues. Before 
dealing with this point, however, I must 
refer to another contention that has been 
yaised. On the 30th of April the Court 
made the following order:—“Served. Absent. 
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Proclaim and sell. Sale 8th July.” It is 
urged that the minor’s guardian was not 
served at all and that the note of the 
Judge “served” is a mistake. Parts of the 
record were produced at the trial and they 
show that the adult defendants were serv- 
ed. There was no paper forthcoming to 
show that the minor was served. We are 
asked to infer from these facts that the 
Court’s attention was not directed to the 
existence of the minor and that when it 
made a note “served” it had in mind only 
the major defendants, It seems to me that 
this is nota question raised in the suit 
and that we cannot properly go into it. 
The plaintiff's allegations in the plaint in 
this respect are:— 

(1) The Court guardian declined to act 
in the execution proceedings. 

(2) That thereupon the Tiruvalur Munsit's 
Court ordered the appointment of a fresh 
guardian. 

(3) The decree-holders, however, wilfully 

omitted to get a fresh guardian appointed. 
f (4) Irrespective of any order’ of the Court 
it was the duty of the decree-holders to - 
have the minor properly represented on 
the record; and 

(5) Omission in that respect renders the 
sale null and void (see para. 3 (p) of the 
plaint). 

Thé complaint thus is that no steps were 
taken to get a fresh guardian appointed. 
It is not suggested that notice was not 
properly served on the guardian on the 
record, The defect pleaded being, want of 
a fresh appointment, the allegation implies 
that the proceedings were not defective in 
regard to the service of the guardian on the 
record. The issue framed accordingly 
reads thus:— 

“Whether there has been no representa- 
tion, at least no proper representation of 
the minor in execution proceedings in*S, 
C. No. 2632 of 1899 in the Tiruvalur Dis- 
trict Munsif’s Court.” 

This issue relates to representation only 
and raised no point regarding service of 
the notice. There is a presumption in 
favour of the regularity of the proceedings 
of a' Court, but the plaintiff asks us to 
say that the Court made a wrong note 
that the parties were served when one of 
them was not and we are asked to say 
this, after the lapse of about 20 years from 
the date of the order. It is unsafe to 


surmise or speculate in a matter like this, 
When the defendants had ng notice that 
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they werd tö meat such a case, the Court 
would not be justified in recording a find- 
ing in the absence of an ayerment and in 
the absence of an issue. In this case 
there can be no possible excuse for the 
plaintiff asking us to read more into the 
plaint than is actually alleged in it; for 
when he applied to sue in forma pauperis, 
the High Court: by its judgment (dated 
14th October, 1919) directed him to amend 
his plaint in such a manner as to make 
his allegations clear on the basis of which 
he contended that the sale did not affect 
his interest. The plaint, as I have shown, 
does not contain any allegation that the 
sale is bad on account of non-service of 
notice on his guardian on the record. 

[A] Having -thus disposed of matters 
which, in my opinion, are irrelevant in this 
appeal, I shall now deal with the question 
of law raised, namely, whether when a 
guardian ad litem refuses to act, he by 


force of his own refusal ceases to be the 


t 


guardian and the minor thereafter is un- 
represented in the proceedings. 
The provisions of law applicable are ss. 


` 455 and 45y of the Civil Procedure Code, 


1882. They provide that if a guardian of 


“a minor defendant fails to do his duty orif 


other sufficient cause is made to appear, 
the Court may remove him and if he is 
removed, the Court shall appoint à new 
guardian in his place. These sections do 
not give any countenance to the idea that 
a guardian duly appointed, by his declin- 
ing to act as such, automatically ceases to 
be a guardian. The provision in the present 
Code is even more explicit, Order XXXII, 
r. 11, reads thus :— “Where the guardian for 
the suit desires to retire or does not do his 
duty, or where other sufficient ground is 
made toappear,the Court may permit such 
guardian to retire or may remove him, and 
mfay make such order as to costs as it 
thinks fit.” 

The only difference between the two pro- 
visions is this, that whereas the old Code 
does not expressly refer to the case of a 
guardian desiring to -retire, the present 
Code contains an express provision in 
that respect. It says that if he desires to 
retire, the Court may permit him to do so. 
If the plaintifi's argument is correct, it is 
unnecessary for the Court to remove a 
guardian, whereas s. 459 contemplates such 
removal. If a mere statement of a guard- 


ian that be- declines to act results in an - 
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automatic removal, what is the effect of 
the section which says that the Court may 
remove him. Is the plaintiff ina case to 
judge for himself whether a guardian pro- 
perly appointed has ceased to be such? 
Taking s. 458, it may with equal reason 
be contended, that when a guardian fails 
to do his duty, in that case also, by force 
of his own default he ceases to be a guar- 
dian. Is a plaintif in an action to decide 
in each case at his peril, whether on the 
facts and in law, a guardian does or does 
not continue to act? This falls within the 
functions of theCourt and is not left to 
be decided by one of the parties to the 
action. 


In OC. M. as No. 188 and 224 of 
1920, Spencer and Ramesam, JJ., took 
the same view. They observe :—“ The 


3rd defendant's guardian applied under 
©. XXXII, r. ll,of the Civil Proce- 
dure Code, to retire on the ground that 
the minor had attained majority, but his 
discharge was not complete until the per- 
mission of the Court, which is part ofthe 
procedure prescribed by r. 1], was given, 
‘The sale was closed on the 4th of August, 
1919, and on the same day the Court pass- 
‘ed orders on the guardian’s application 
refusing to permit him to retire. The re- > 
sult was that he continued to represent 
the 3rd defendant and the execution pro- 
ceedings were not affected by any 


‘irregularity in the representation of the 


parties.” 

In Narender Singh v.Chatrapal Singh (1) 
a Bench -of the Allahabad High Court was 
of the same opinion. The learned Judges 
in that case held that a guardian ad 
litem does not cease to be a guardian 
merely because he expresses a desire to 
retire from his office and that it is open 
to the Court to permit, or to refuse to per- 
mit him to retire. 

In the present case the Court guardian. 
states thus: “As I was appointed guardian of 
the minor during the trial of the suit as ab 
officer of this Court and as the decree 
has been sent to that Court for execution 
where proceedings are now being taken, I 
beg that another guardian, may be appoint- 
ed for the minor.’ 

This is a mere suggestion to the Court 
and there is nothing in it to show that 
ifthe Court did not permit him to retire, 


(1) 94 Ind, Cas, 340; A. I R. 1926 All, 431, | 


4 


[101 1.-0,-1997), 
he would decline to act. It is not unlike: 
ly that the Court thought that the reason 
given was not a sufficient reason to permit 
the guardian to retire. 


after the loth April, 1901, the plaintiff must 
be treated as having been unrepresented i in 
the proceedings. [A] 

Krishna Prasad Singh v. Moti Chand (2) 
relied on by the plaintiff's learned Vakil is 
clearly distinguishable. In that case, it 
was held that the mother of the infant 
-was competent to make an application on 
his behalf to set aside a sale when a 
Court guardian duly appointed who was 
on the record, refused to continue to act 
in that capacity. It. is‘one thing to say 
that when the minor’s interests are not be- 
ing safeguarded, somebody other than 
the guardian on the record can take steps 
to protect those interests ; but it is quite 
a different thing to hold that an order of 
Gourt made in ‘the presence of a guardian 
not duly removed is invalid and of no 
effect, merely on the ground that the guar- 
dian had previously intimated that he was 
unwilling to act: This objection of the 
plaintiff, therefore, fails. 2 | 

+ 

Ta. the KAN kh appeal is allowed and 
the’ suit is dismissed. ` 

‘As regards costs, I donot. think in the 
circumstances that Ican allow the lst and 
the. 2nd defendants any costs. The order 
of the lower Court directing the lst’ and 
the 2nd defendants to pay the plaintiff his 
costs of the suit is not disturbed. The 
suit dismissed with costs throughout of the 
‘lth defendant (3rd appellant). Under O; 
XXXIII, r. 11, I direct that the plaintiff 
Shall pay Court-fees p2yable to the Goveru- 
ment on the plaint. f 

. Krishnan, J.—I agree. 


The memorandum of objections is dis- . 


missed but without costs. 
Appeal allowed: 
YNV. Cross-objections dismissed. 
(2) 19 Ind. Cas. 296; 40 ©. 635; 17 O. W.N. 637; 
asia) M. W. N. 487; HA. L. d. 517; 17 O. L. J. 573; 
-15 Bom. I. R. 515; l4 M. L, T. 37; 25 M. L, 3; 140; 40 
TA. 140, (P. Ca, 


Wes 
cave 


me 


Bat ie 8, NARSING ŽAŁBHAT. 


Toere is thus.ab- ` 
solutely.no justification for holding that. 
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g BOMBAY HIGH COURT. 
_SEconp CIVIL APPEAL No. 592 or 1925. 
October 14, 1926, 

Present:—Sir Amberson Marten, KT., 

Onief Justice, and Mr. Justice 
Madgavkar. 
BAI JIVI—DEFENDANT— 
: APPELLANT 
Versus 

NARSING LALBHAI—P taintirs— 
RESPONDENT. 

Restitution of conjugal rights—Defences available— 
Duty of Court to consider all circumstances. 

In a suit for restitution of conjugal rights the wife 
pleaded in defence that her husband had deserted 
her, had married a second wife and that she had, there- 
fore, obtained an order under s. 488, Criminal Pro- 
cedure Code, for her maintenance. The lower Courts 
decread the suit’ without taking the defence evidence 
on the ground that the allegations made by the defend- 
ant did not constitute a sufficient defence in law: 

Held, that the Courts should have taken the defence 
evidence. inasmuch ag in such a suit, the Courts 
should consider the entire conduct of the parties so 
as tobe able to judge whether the plaintiff de- 
serves at the hands of the Oourt the relief he seeks 
and whether such a relief is not unreasonable in the 
pafticular case against the defendart. [p. 408, col. 
2; p.. 409, col, 1; A] 

(Gase-| law discussed.) 


. Second appeal from’ the decision of the 
District Judge at Surat,in Appeal No. 175 
of 1924, summarily. dismissing the appeal 
against the decree of the Subordinate 
Judge at Bulsar, in Civil Suit No, 436 of 
1924, 

Mr. H: V. Divatia, forthe Appellant. 

Mr, R. W. Desai, for the Respondent. 


* JUDGMENT. 

Marten, C. J.—Thisis a husband's suit 
for restitution of conjugal rights. The 
parties are Hindus. The wife pleads that 
she has been abandoned and deserted by 
her husband, that he has re-married a 


second wife—a girl of seven or ‘eight—that 


he has refused to maintain the defendant 
or to take her back, and that when she 
threatened him with asummons for main- 
tenance he retorted by bringing this 
suit, which isnot bona fide, and, accord- 
ingly, the .Court should not grant any 
relief. 

At the trial the defendant tendered evi- 
dencein support of her defence, but both 
the Courts below rejected it on the ground 
that itaffords no defence in law. Accord. 
ingly, for the purposes of this appeal we 
must take it asif all the statementsin the 
written statement were admitted and thag 
yet—according to the plaintif they would 
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afford no defence in law toa suit of this 
nature. 

We have had an interesting discussion as 
to the origin of a suit of this description. 
Admittedly, its origin is not Hindu. It is 
borrowed from the old Ecclesiastical Courts 
in England, but thelaw which the Ecclesias- 
tical Courts enforced in this respect has 
been described as barbarous by a former 
Lord Chancellor, Lord Herschell, in Russell 
v. Russell (1). In those old days the 
Ecclesiastical Courts acknowledged no 
defence to a suit for restitution, which 
would not have amounted to valid defence 
to a suit for divorce a mensa et thoro. 
_ Thus Lord Halsbury at page 419 *says:— 

“Now, in dealing with a question like the 
present, involving the relations of married 
people towards each other, the Spiritual 
Courts always proceeded to act as having 
full jurisdiction over domestic life. They 
investigated the whole conduct of the 
spouses, and they undoubtedly recognised 
no middle course between the order for 
renewed cohabitation between them and 
= end for the separation from bed and 

oard. . 


But there have since been certain changes 
effected in the law in England, and in 
particular one effected by an Act of 1884. 
The result,. according to the decision of 
Mr. Justice Gorell Barnes in Oldroyd v, 
Oldroyd (2) is that the effect of the decision 
in Russell v. Russell (1) appears to be that 
in cases where the conduct of the petitioner 
had led to desertion by the respondent, and 
has amounted to sufficient cause to dis- 
entitle the petitioner to maintain a suit for 
judicial separation on the ground of.deser- 
tion, the Court is now empowered to refuse 
to pronounce a decree, compelling the’ re- 
spondent to return to cohabitation with the 
petitioner. gi 

‘Here we are not dealing with English 
Law. Manifestly the jurisdiction of the old 
Ecclesiastical Courts cannot be applied to 
other races in India, as was pointed out in 
Ardaseer Cursetjee v. Perozeboye (3). In 
that case it was held that the jurisdiction 


(1) (1897) A. C. 395 at pp. 419, 455; 66 L. J. P. 122; 
56 


75 L., T. 249; 61 J. P. 756. 
(2) (1896) P. 175 at p. 184; 65 L. J. P. 113; 75 L. 
281 4 


(3) 6 M. L A. 348; 10 Moore P. O. 375;4 W. R. P. 
0.91; 1 Suth. P, O. J. 265; 1 Sar. P. Ò. J. 548; 19 
| R. 130. k 
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ofthe Supreme Court of Bombay, on its 
Ecclesiastical Side, did not enable a suit 
for restitution of conjugal rights to be 
maintained as between Parsees. But it was 
pointed out that there ought to be, and 


‘probably must be, a remedy of a different 


character and under a different juris- 
diction available to Parsees and others not 
amenable tothe Ecclesiastical jurisdiction 
of the Court. This was afterwards held to 
be soin the important case of Moonshee 
Buzloor Ruheem v. ShumsoonnissaBegum and 
Jodonath Bose v. Shumsoonnissa Begum (4) 
which my brother Madgavkar has brought 
to my attention. Their Lordships there set 
out at pages 606* and 607* the arguments 
advanced at the Bar, one of which was that 
a suit of this nature was in the nature of 
a suit for specific performance. It wa 
then pointed out that the very fact that the 
parties were not subject to .the rather 
rigid principles of the Ecclesiastical juris- 
diction might really be to their benefit by 
allowing rather wider defences to be put 
forward. At page 612* it is said:— 

“Tf, however, it be granted, that accord- 
ing to Muhammadan Law, the husband may 
sue to enforce his right to the custody of 
his wife’s person ; and that, if her defence 
be cruelty, she must prove cruelty of the 
kind just described, it by no means follows, 
that she has not other defences to the suit 
which would not beadmitted by our Ecclesias- 
ical Courts in a suit for the restitution of 
conjugal rights. The marriage tie amongst 
Muhammadans is not so indissoluble as 
it is amongst Christians. The Muhammadan 
wife, as has been shown above, has rights, 
which the Christian—or at least the English 
—wife has not against her husband, An 
Indian Court might well -admit defences 
founded on the violation of those rights, 
and either refuse its assistance to the 
husband altogether, or grantit only upon 
terms of his securing the wife in the enjoy- 
ment of her personal safety, and her other 
legal rights; or it might, on asufficient case, 
exercise that jurisdiction which is attributed 


. to the Kagee by the Futwa (if the law, in- 


deed, warrants such a jurisdiction), of select- 
ing a proper place of residence for the 
wife, other than her husband's house.” 


Then, at page 614* after refusing to accept 
the wider propositions laid down in the 


(4) 11 M. I. A.551; 8 W. R. P.G. 3; 2 Suth. PC, 
J. 59; 2 Sar. P. C. J. 259; 20 E. R. 208, 
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lower Court, and pointing out that the 
general Muhammadan Law had to be appli- 
ed the judgment proceeds at pa ge 615*:— 

“It seems to them clear, that if cruelty 
ina degree rendering it unsafe for the 
wife to return to her husband’s dominion 
were established, the Court might refuse 
tosend her back. It may be, too, that gross 
failure by the husband of the performance 
of the . obligations which the marriage 
contract imposes on him for the benefit. of 
the wife, might, if properly proved, afford 
good grounds for refusing to him the as- 
sistance of the Court. “And, as their Lord- 
ships have already intimated, there may be 
cases in which the Court would qualify its 
interference by imposing terms on the 
husband. But all these. are questions to 
be carefully considered, and considered 
with some reference to Muhammadan Law. 

“Before, however, any of.these principles 
can be applied, the facts to which they 
are to be applied must be established by 
legal proof; and this, {their Lordships are 
ofopinion, has not been done in the 
present case. Besides the evidence on the 
futile and.now abandoned issue about 
Freemasonry, there. is little evidence in the 
cause.” 

Accordingly, on this point the case was 
remitted to ‘the High Court with direc- 
tions tohave the same re-tried on fresh 
evidence, and with power to amend the 
‘issues, or to frame new issues, if they should 
see fit to do so. . 

In Dular Koer v. Dwarka Nath Misser (5) 
Mr. Justice Mookerjee reviewed the authori- 
ties and at page 984f he says:— 

“Tam inclined to hold that there may be 
cases in which something short of legal 
cruelty may bar a suit for restitution, and 
if there is any case in which the Court in 
the exercise of its discretion may justly 
refuse a decree for restitution of conjugal 
rights, I feel no hesitation in holding that 
the present case is eminently one of that 
description.” 

Accordingly he came to the conclusion in 
that case that the discretion should ba 
exercised against the plaintiff, 


Then, there are cases in our own Courts. 
In Yamunabai v. Narayan Moreshvar 
Pandsé (6) a decision of Melvill and West, 
JJ.,asuit for restitution of conjugal rights 

2 34 C. 971. 

(6) 1 B. 164, 1 Ind. Dec. (N. s.) 109. 

*Page of 11 M. LA—|Ed | = © 
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was held to lie amongst Hindus. And in 
another case of Dadaji Bhikaji v.Rukmabat 
(7) Sir _Charles Sargent held that that 
jurisdiction is now clearly established, 
Later again comes the decision of Mr, 
Justice ` Ohandavarkar and Mr. Justice 
Knight in Sitabai v. Ramachandrarao 
(8) where, on a claim by a Hindu wife 
for maintenance, Chandavarkar, J., points 
out that, according to Yajnyavalkya, 
mere abandonment of a wife, who is chaste, 
by her husband, is sufficientto entitle the 
former to separate maintenance, He quotes 
Yajnyavalkya by saying (page 377*):— 
“(He who) abandons an obedient, intelli~ 


. gent, son-producing, sweet-speaking (wife) 


must be compelled to give (to her) one- 
third of his wealth for maintenance.” 


He then proceeds (page 377*):— 

“On this Vijnaneshvara’s gloss in the 
Mitakshara is that the King must compel 
the husband to give one-third of his 
wealth tothe wife and that if the hus- 
band has no wealth, the King must com- 
pel him to support her—that is, ‘to 
maintain her by giving her food, clothing 
etc.” [The Mitakshara: Moghe's 3rd Edi- 
tion, page 19]. Cruelty is not, according 
to Hindu Law, necessary if there has been 
abandonment of the wife.” 3 

I quite recognize that thisis nota case 
of restitution of conjugal rights. Never- 
theless, it shows that abandonment of a 
wife may entitle her to separate mainten- 
ance from her husband. 


Then there is another case of Babu Ram 
v. Kokla (9) where the facts were somewhat 
similar to those here. There the plaintiff, 
who wasa Brahman, had many years ago 
turned his ‘wife out of doors because he 
suspected her chastity. The wife went to 
live with her uncle, who supported her, 
Later on, she applied for and obtained 
anorder for maintenance unders, 438 of 
the Code of Criminal Procedure against 
her husband. During these prozaedings 
the husband still refused to taka his wife 
back, stating at the time that he suspect- 
ed hər chastity. When, howaver, the wife , 
began to execute her decree for maine 


(7) 10 B. 301; 10 Ind. Jur, 461; 5 Ind. Dee. (N. a.) 


(8) 6 Ind. Oas. 525; 12 Bom. L. R. 373. 
(9) 79 Ind. Cas. 634; 46 A. 210; 22 A. L. J. 63; 10 
0. & A. L. R. 201; AT R.1921 All. 3); L.R.5 AL 
43 Oiv., _ 
*Page of 12 Bom. L, R.—[Hd.] 
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4enance, the: husband. proceeded to file a 
suit forrestitution of conjugal rights. It 
was held thatin . the. above circumstances 
the inference was legitimate that the defend- 
ant -would have a reasonable apprehen- 
sion of bodily injury if she returned to her 
husband, and that-the Court below was 
right in refusing the plaintiff a decree. ` 
_' In the present case there is no suggestion 
against the chastity of the wife. The 
leading facts, so far proved, are clear. . The 
‘parties were married in 1912, when they 
were children, In 1923. the plaintiff, accord- 
ing to the defendant's story, abandoned 
his wife, and shortly afterwards married a 
little girl. In 1:24 the wife called on her 
husband for. maintenance. Thereafter 
criminal proceedings were started, and then 
according to the wife’s story, this present 
suit was instituted. But meanwhile the 
wife's complaint. under s. 488 of the 
Criminal Procedure Code was heard and 
decided in her favour, and the husband 
was ordered to pay Rs. 15 a month, 


Now, in the view I take, the learned 
Judges in the Courts below have taken an 
unfortunate course in shutting out all evi- 
dence on behalf of the defendant. I think 
they have lost sight of the ‘nature of the 
suit, which, after all, is one rather akin to 
an action in personam on the Original Side, 
orin the Equity Courts in England. I 
have already pointed out that in the 
arguments in Moonshee Buzloor Ruheem's 
case (4) it was described as akin to a specific 
performance action. In two other cases 
Lord Herschell has been disposed to apply 
to such asuit some of the principles with 
which we are all familar sitting in a Court 
of Equity, I refer to the principle that he 
who seeks equity, must do equity or must 
come into equity with clean hands. .Accord- 
ingly, in Mackenzie v. Mackenzie (10) Lord 
Herschell remarks (page 390)*:—. Rs 

“Tt is not a motion strange to our law 
that the Court should refuse its aid to one 
who does not come into it with clean hands, 
and when the question arises for decision I 
think it may well be considered whether 


. the Court would be bound to entertain an: 


action, and grant relief at the suit of one 
whose misconduct, though falling short of 
a matrimonial offence, has been the primary 
cause of the difficulty, and, has led to the 
refusal to adhere.” 


(10) (1893) A. O. 384. 
“ #Page of (1895) A, O,—[Had]. 
e 
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And‘ then in. Russell v. Russell (1), Lord 
Herschell states (page 456):*— ` 

“Indeed, if the broadest definition of 
cruelty which has been contended for in 
this case were accepted, it wonld still be to 
my mind unsatisfactory that a busband 
who, though stopping short of cruelty in 
that sense, had by insult and outrage driven 
his wife to leave him, should, without 
repentance for the past or any assurance of 
amendment forthe future, be able to in- 
voke the assistance of the Court’ and call 
for the strong arm of the law to force his 
wife under pain of imprisonment to resume 
cohabitation. One would think that the 
Court might well refuse to afford its assist- 
ance to one who acted thus," i 

In the present case, on the bare facts 
that we have so far got before us it amounts 
to this, thata husband may turn his wife 
out of the house and leave her withọut 
maintenance for upwards of a year, and. 
then when heis required to pay her what 
she is rightfully entitled to under Hindu 
Law, he can yet bring a suit of this nature 
asking the Court: to force the wife to go 
back to him. If, however, the case for the 
defendant is correct, the plaintiffis entire- 
ly at.fault, and he has only himself to blame 
for any trouble caueed by his wife leaving 
him. Moreover, I think l am correct in 
saying that in an English case after conduct ' 
of this sort some private letter would be. 
expected from the husband to the wife, and 
that the tirst request to resume marital 
cohabitation should not take the form of a 
summons in alaw suit. Further, the very 
facts here show that this suit may be a 
device to avoid the plaintiff's just obliga- 
tions for maintenance. And there may be 
other grounds— were all the facts ascer- 
tained—for the Court refusing to grant this 
particular discretionary aid. One such 
ground is alluded to in the Allahabad case 
[EA Ram v. Kokla (9)] viz , that there may 

e a reasonable apprehension of bodily 
injury if the wife returned. Moreover, the 
Oourt should consider what precautions or 
undertakings ought to be imposed before 
passing this extremely drastic order. 

Under these circumstances, speaking for‘ 
myself, I decline on the present materials 
to decide the bare point of lawin favour of 
the plaintiff as the learned Judges in the 
Courts below have done. I think this is 
one of thoee cases where the lady should be 
allowed to have her say and to produce her 

*Page of (1897) A.C —[Hd] oer: oT! 
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witnesses. . Then the Court can see whether 
this is a proper case in which the relief 
asked for should be granted. I, in no way, 
prejudge whether, when all the facts are 
before thé Cour:, the relief should be grant- 
ed or refused. But I feel, as was felt in 


some of the cases that were cited, that the 


facts here have not yet been properly eluci- 
dated. Under these circumstances, I would 
low this appeal, and set aside the judg- 
ments in both the Courts below and remand 
this suit to the Court of first instance to 
. determine according to law. There will, 


accordingly, be an order in very much the. 


same form as that in Moonshee Buzloor 
Ruheem v. Shumsoonnissa Begum and Jodo- 
nath Bose v. Shumsoonnissa Begum (4) with 
power to amend the issues, and to frame new 
issues, 

-Madgavkar, J.—This is a suit by a 
Hindu husband for restitution of conjugal 
rights, The parties are Rajputs from the 
Surat District, both about twenty years old 


and married atthe ageof twelve by their ` 


parents. In 1423 the wife and the husband 
separated. Shortly afterwards her father 
gave him notice and she claimed an order 
for maintenance from a Magistrate. There- 
upon the husband filed this suit for restitu- 
tion of conjugal rights. The written state- 
ment controverted the allegation in the 
plaint that the wife had left the house of 
her own willand alleged that she had been 
driven out by the plaintiff and his father, 
and asserted that shortly afterwards the 
plaintiff had taken a second wife of tender 
years. The wife defendant resisted the 
suit. She had pendente lite obtained an 
order for maintenance from a Magistrate, 
implying that it was the husband who had 
turned her out, and not she who left him 
against his will, . 

Both the lower Courts held. that the 
written statement disclosed no srfficient 
defence in law against the plaintiff's suit 
and without allowing the defendant to raise 
issues, or lead evidence, decreed the claim. 
The wife appeals, 


_ The trial Court held that desertion by 
itself was not a sufficient defence in the 


absen ce of cruelty and relied on the case of. 
_Sidlingapa v, Sideva (11). That was a suit - 


for maintenance by the wife in which the 
Court held that although by Hindu Law a 
. husband is bound to maintain his wife, she 

1s not entitled to a separate maintenance 


(11) 2 B. 634; 1 Ind, Dec, (ni) 844, . 
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from him, unless she proves that, by reason 
of his misconduct or by his refusal to main- 
tain her in his own place of residence, or 
other justifving cause, she is compelled to 
live apart from him. Tnat case, therefore, 
relating as it does to the wife’s right to 
separate maintenance and not to the hus- 
band’s right of restitution to conjugal 
rights,is hardly authority on the present 
question. 

The Appellate Court was very much of 
the same opinion on the strength of the 
case of Motilal v. Chanchal (12) which 
merely held that it was not competent to 
a Court, in passing a decree for restitu- 
tion of conjugal rights, to impose certain 
conditions under which alone the restitu- 
tion could be had. Therefore, this case 
also is not directly in point on the legal 
conclusion at which the lower Courts 
arrived, 


In view of the order we propose to pass, 
I do not desire to enter exhaustively into 
the present state of the law as regards the 
husband's rights and the wife's defences 
in asuit for restitution by the husband. 
I content myself with holding that, on the 
pleadings as at present framed, the lower 
Courts have, in wy opinion, taken too broad 
a view of the rights of the husband. It 
is argued forthe appellant wife that de- 


. Bertion in certain circumstances might 


suffice as adefence. The respondent con- 
tends that the Hindu Shastras are clear 
as to the right of the husband to re-call a 
wife even after desertion and that the 
Courts are bound to give effect to these 
rights. As at present advised, I am of 
opinion that the Courts have declined to 
lend themselves to either extreme position. 

One reason is that the Hindu Law itself, 
even while it lays down the duty of the 
wife of implicit obedience and return to 
her husband, has laid down no such sanc- 
tions or procedure, as compulsion by the 
Courts to force her to return against her 
will. This remedy and this procedure, as 
has been pointed out by the learned Chief 
Justice, begin in England from the Ec- 
clesiastical Courts and have, been modified 
by legislation. They have been adorted 
by the British Indian Courts by various 
analogies such as to consider them as a 
species of suit for specific performance. 
However that may be, it is undoubted, 
since the case of Moonshee Buzloor kuheem 


(13) 4 Bom, L. R. 107, 
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y. Shumsoonnissa Begum and Jodonath 
Bose v. Shamsoonnissa. Begum (4) that the 
Indian Courts have jurisdiction in such 
suits and under the Civil Procedure Code, 
O. XXI, rr. 32 and 33 that, until lately, the 
wife could even be imprisoned on her 
failure to obey the decree. Nevertheless, 
the difficulty pointed out at the outset 
has always been present to the minds of 
the Courts, viz., that such compulsion is 
repugnant to modern ideas, it is based on 
one-sided texts thousands of years ‘old, 
hardly suited even in India to existing 
social conditions, and it has to be enforced 
by sanctions and procedure borrowed from 
the .West and from somewhat archaic 
canons of Ecclesiastical Law. Hence the 
provision in O. XXI, r. 33, as it originally 
stood, that even while passing a decree 
for restitution of ¢onjugal rights the Court 
could expressly direct that it should not 
be executable by imprisonment. Under 
the latest amendment the penalty is 
abolished. 


The earliest case dealing with the point 
in this. Court is Yamunabai v. Narayan 
Moreshvar Pandse (6) where itis laid down 
. that a wife could not refuse to live with 
her husband merely because of his mental 
weakness, and an opinion—but an opinion 
only—was expressed that before the wife 
could resist such a suit, cruelty, more or 
less, approximating to cruelty as defined 
by the English Courts would be necessary 
to be proved by her. The same repug- 
nance and the same difficulty are noticeable 
in the case of Dadaji Bhikaji v. Rukma- 
bai (7) not merely in the judgment of 
Pinhey, J., who refused restitution to the 
husband but alsoin the appellate judg- 
ment of Sargent, ©. J., who in appeal 
allowed it. The decision in In re Gulabdas 
Bhaidas (13) has no direct bearing, being 
concerned with the wife's right to main- 
tenance. In Purshotamdas Maneklal v.. Bai 
Mani (14) it was held that the wife could 
not resist such a suit on the ground of her 
physical incapacity, but that she would 
have to prove other grounds sufficient in law 
to justify the Court in ‘refusing the hus- 
band’s claim. The lastcase of this Court, 
Sitabai v. Ramchandrarao (8), wasa suit for 
maintenance by the wife. It was held that 
according to Hindu Law, to entitle a wife 
to separate maintenance, it was not neces- 


2 16 B. 269; 2 Ind. Dec, (N. s.) 658. 
14) 21 B. 610; 11 Ind, Dec.-(n, s.) 409, 
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sary for her to prove eruelty if there had 
been abandonment. 

In regard to the other Courts'it suffices to 
refer to the case of Bindia v. Kaunsilia (15) . 
where the husband succeeded in his suit and 
the cases of Surjyamoni Dasi v. Kali Kanta 
Das (16) and Dular Koer v. Dwarka Nath 
Misser (5). In this lastcase the husband, 
who wasa Brahmin, having expelled his 
wife and his sonand daughter-in-law, sued 
after twenty-six years for restitution, al- 
though in the interval the son had filed a 
suit for partition against him, as he was 


-keeping a low caste mistress in the house. 


The lower Court held this conduct was not 
sufficient cruelty to entitle the wife to resist 
the suit. That view was reversed in appeal 
by Harrington, J., who at page 973* observ- 


“But while I recognize that the habits of 
Hindus and Europeans with regard to marri- 
age state so differ that it would not be safe 
to say that whatever was a defence to an 
action of this nature in the case of a 
European would also be in every case a 
defence in the case ‘of a Hindu, yet Iam not 
prepared to assent to the proposition that- 
this Court is bound to send a Brahmin 
lady to reside in a house in which her 
husband keeps a low caste prostitute.” 


Mookerjee J., after reviewing the English 


'Law on the point, came to the conclusion, 


following the tendency of judicial decisions 
in England, that while each element 
separately such as desertion, or a second 
marriage, or a mistress, might not suffice, 
their cumulative effect might be such as to 
disentitle the husband to any relief. This 
conclusion agreed with that in the recent 
case of Babu Ram v. Kokla (9). 

‘ The Courts, therefore, recognize the 
difficulty and on the one hand do not lay 
down that differences and a desertion which 
the party responsible might desire to retract 
should be held to be asufficient ground so 
as to leave no locus penitentie. But, on the 
other hand, they have not assented to the 
proposition that actual physical cruelty is 
necessary to enable the wife to resist such a 
suit. [A]In the absence of legislation it 
appears, therefore, onthe whole that the 


‘Courts desire to consider the entire conduct - 


of the parties as to be able to judge 
whether the plaintiff deserves at the hands 
(15) 13 A. 126; A. W. N. (1891) 18; 7 Ind. Dec. 
v. 3.) 79. 
“ag 28 0. 37; 5 O.W.N. 195. 
*Page of 34 O— [Bd] ` 
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of the Court the relief which he seeks, 
and whether such a relief is not un- 
reasonable in the particular case against the 
defendant. [A] Neither judgment below 
has any reference to these considerations, 

Under these circumstances, I entirely 
agree that if the parties and their parents 
are unable tocome toan agreement with 
or without the intervention of the Court 
and if the wife is still unwilling to return 
to her husband, the law before it orders 
her to do so against her will, should at 


least give hera full and patient hearing. 


so that the conscience of the Court might 
be clear before it forces a young woman 
to return to her husband and that the 
Courts should be certain. that there are 
no reasonable apprehensions of cruelty 
before such a decree is made. More than 
this I do not think it necessary to say at 
the present stage. ; 

I conclude with the expression of a hope, 
young as both the parties. are, that this 
unfortunate litigation will not continue 
if it can be helped. But if it does 


continue, then both the parties must be- 


allowed to raiseissues and lead evidence in 
order to enable the Court to adjudicate 
and to decide whether an order for 
restitution should be made or not. I agree 
with the order proposed by the learned 
Ohief Justice. 


Marten, CO. J.-—[ should liketo add my 
complete agreement with what my brother 
has just said about the possibility of re- 
conciliation between the parties, Personally 

.I regard itas distressing that two young 
people on the threshold of their adult 
lives should, instead of living together 
happily as man and wife, be indulging in 
a law suit of this kind. I cannot help 
feeling that itis the parents on each side 
that are in some way to blame. If only 
the learned trial Judge exercises his 
influence, I still have hopes that the parties 
may beable to live happily in the future 
provided that at any rate in the first 
instance they are allowed to do so without 
ay interference by the parents on either 
side. 


Our formal order will be, appeal allowed. 
Decrees of the lower Courts set aside. 
Remand tothe Court of first instance to 
determine thesuit according to law with 
a direction toframe appropriate issues, 
The husband will pay the costs of his wife 
beth in the lower Appellate Oourt and 
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before us. The costs in the trial Court will 
be costs in the cause. 
A. N. A. Appeal allowed: 


Case remanded. 


ALLAHABAD HIGH COURT. 
Seconp Civic APPEALS Nos. 660 AND 957 
oF 1924. 4 
July 13, 1926. 
Present:—Mr. Justice Mukerji, and 
Mr. Justice King. 
MADHO SINGH—PuratntirF—APPELLANT 
SA VETSUS 
PANCHAM SINGH AND OTAERS— 
DEFENDANTS —RESPONDENTS. 

Mortgage—Subrogation-—-Sale of mortgaged property 
to pay off prior mortgage—Prior mortgage, whether 
kept alive for benefit of vendee—Intention—Presump-~ 
tion. 

Where property which is subject to several mort- 
gages is sold for the purposes of procuring money 
in order to pay off a prior mortgage, it must be 
presumed that the intention of the parties to the 
sale is to keep alive the prior mortgage, which is to 
be paid off out of the sale-proceeds for the benefit 
of the vendee as against the holders of subsequent 
encumbrances upon the property. [p. 410, col. 2; A. 

Dinobundhu Shaw Chowdhury v. Jognapa Dasi 
(1), followed. 


Second appeal from a decree of the 
District Judge, Aligarh. 

Mr. Gopinath Kunzru, for the Appellant. 

Dr. K.N. Katju and Mr. Sailanath Muker- 
jt, for the Respondents. 

JUDGMENT. 

Mukerji, J.—We have got two appeals 
before us, viz., No. 660 of 1924 and No. 957 
of 1924 and also a cross-objection in the 
former appeal. The cross-objection is easily 
disposed of. For, there is a deficiency 
in Court-fee and the learned Counsel, Dr. 
Katju, has declined to take time to make 
good the deficiency. The cross-objection 
went to the root of the suit and prayed that 
the suit should be dismissed. Evidently, 
therefore, the Court-fee had to be paid 
either on the valuation of the suit or at 
least on the value of the property sought 
to be exempted. In any case there is a 
deficiency and as Dr. Katju does not want 
any time to make good the deficiency, the 
cross-objection in Appeal No. 660 of 1924 
must fail and is hereby dismissed with 
costs. ; 

Both the appeals arise out of the same 
suit and the claim is briefly this. Musammat 
Sahodra, who is described in the plaint as 
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the defendant No. 1, executed two mort- 
gages, one in favour of Ranjit Singh, on 


the 9th May, 1904, and the otherin favour _ 


of Kunwar Madho Singh, the appellant, in 
both the appeals, on the 12th of May, 1915. 
The second mortgage is in suit. Madho 
Singh claimed recovery of Rs. 2,C00, prin- 
cipal amount, and Rs 3,000 as interest by 
sale of three properties out of four mort- 
gaged to him. He sought to exempt 
one of the properties mortgaged, viz., 
that in village Meerpur from the suit. The 
plaintiff made parties to his suit, besides 
the mortgagor, several persons. The de- 
fendants Nos. 2 to 4 represent one Ram 
Ohandra about whom we shall hear much. 
They and others were made parties as sub- 
sequent transferees. 

‘The suit was contested by the defendants 
Nos. 2 to 4 alone and they said that they 
were, although,in form, subsequent trans- 
ferees but, practically, they were prior mort- 
gagees. Their defence was based on the 
following facts. Ranjit Singh brought a 
suit for sale on his mortgage ‘of 19U4 in 
1916 and made, besides Musammat Sahodra, 
Madho Singh a party to the suit. A decree 
for sale was obtained and the properties 
mortgaged were put to sale. One of the 
properties, viz, Nagla Chamaran was sold 
for a sum of Rs. 2),000 on the 20th of 
February, 1919. Musammat Sahodra, how- 
ever, did not allow thesaleto be confirmed. 
She managed to raise some money and to 
pay off the decreta amount, plus the 
penalty and the fees.payable for the sale. 
She raised the money. This was on the 
16th of March, 1919. She sold the village 
of Nagla Chamaran to Ram Chandra for 
a sum of Rs. 30,000. On the same day she 
mortgaged her sharein village Nagla Nai 
Taharpur in favour of Ram Chandra and 
raised a sum of Rs. 4,000. To be more 
acgurate, the sale was executed by Mu- 
sammat Sahodra and other co-sharers of 
the village Nagla Chamaran. It should 
also be mentioned that the mortgage of 
1904 had been executed not only by Mu- 
sammat Sahodra but also by some of her 
co-sharers. This fact, however, will not be 
very material, later on. The contention of 
Ram Chandra’s successors was that his 
money went to satisfy the earlier mortgage 
of 1904. To the extent his money went to 
satisfy the mortgage, his ‘successo1s were 
entitled to claim priority over the second 
mortgage, held by Kunwar Madho Singh, 
The defendants Nos, 2 to 4 had also con- 


. 
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tended that Madho. Singh's suit was not, 
at all maintainable, being the suit of a’ 
second mortgagee, who was a party to the 
suit on the first mortgage. This conten- 
tion was repelled in the Courts below and 
was repeated. in the cross-objection which 
we have dismissed for non-payment of 
Court-fees. We are, therefore, no longer 
concerned with this argument. j 

The main question for determination in” 
this appeal is whether the defendants Nos. 2 
to 4 are entitled to priority due to the 
mortgage of 1904. We have heard the 
learned argument addressed to us by the 
learned ` Counsel for the appellant: We 
think that the Courts below were rigbt. 
The sale-deed relating to village Nagla 
Obamaran has been read tous. [A] We find 
that the executants expressly say that they 
were paying off the, first mortgage, that is 
to say, of 1904, and the vendees were to 
have the property free from all encum~ 
brances. There can be no doubt that the 
intention of the parties to the sale-deed 
was that the first mortgage should be képt 
alive for the benefit of the vendees, [A] The 
case of Dinobundhu Shaw Chowdhury v, 
Jogmaya Dasi (1) is really conclusive on 
the point. Inthat case there were two 
prior mortgages and there was an attach- 
ment of the property subject to those 
mortgages. The mortgagor madea third 
mortgage, raised asum of Rs, 40,000 and 
paid off the two prior mortgages, The 
purchaser’ at auction-sale, which followed 
the attachment, contended that he had pur- 
chased the property free from first two 
prior mortgages and that the third mort- , 
gagee was not entitled to any priority due 
to the first two mortgages. It was held 
by their Lordships of the Privy Council 
that'if must be assumed that the third 
mortgagee advanced themoney to pay offthe 
first twomortgages with the idea of keeping 
the benefit to himself and not to benefit 
the auction-purchaser by the transaction, 
Thesame principle applies to this case. It 
cannot be said that Ram Chandra advanced 
the money.for the sole benefit of Madho 
Singh, viz, to en'arge his security, and not. 
to keep for himself the priority which was 
due to the mortgage he was satisfying. 
The mere fact that Musammat Sahodra 
made a private’ sale to Ram Chandra does 
not in any way affect the principles on 
which the suit should be decided.4 S 

(1) 29 O. 154; 291. A. 9; 60. W, N. 209; 12 M. L. 
J, 13; 4 Bom, L., R, 238; 8 Sar, P. O. J. 237 (P,Q), 


< [His Lordship “proceeded to discuss the 
other appeal, which is not material for 
the purposes of this report and concluded 
as follows:—| f 
- The result is that both the appeals fail 
and they are hereby dismissed-with costs. 
Z. K. - ` Appeals dismissed. 


. BOMBAY HIGH COURT. 
Cryic. APPLICATION No. 284 or 1926. 
~ |. . November 12, 1926. 
‘ Present:—Justice Sir Lallubhai Shah Kr., 
é and Mr. Justice Fawcett. 
GODAVARIBAI GOVINDRAO 
SASWADKAR— APPLICANT 


> ns versus í ` 
` DEEKAPPA 





MALLAPPA. AND oTHERS— - 
2 OPPONENTS. 

. Civil Procedure Code (Act: V of 1908), ss. 68, 78—~ 
Rateable distribution --Property. attached by Courts 
of. different grades—Sale by inferior Court—Transfer 
of proceeds to superior Court—Money when ‘received 
by latter Court—Inferior Court. whether agent or 
trustee. of superior Court for receiving assets. - 
< The power given to a Court of superior grade under 
g. 63, Civil Procedure Code, to receive and realise pro- 
perty which has been attached by itself as well: as a 
Bount of: inferior grade, does not altogether negative 
the powers.of the Court of: inferior grade, nor does 
it make ‘the position of the latter Court similar to 
that of an agent or trustee of the superior Court. 
Íp. 412, col. 2; p. 413, col. 1; A}. 

Where, therefore, property is attached by Courts 
of different grades and the Oourt of the lower grade 
after condneting, the sale forwards the sale-proceeds 
to the Court of the superior grade under the orders 
òf the latter Court, money is ‘received’ by the Court 
of superior grade for the purposes of rateable distri- 
bution only when the order takes effect and definitely. 
takes away the amount from the hands of the Oourt 
of the inferior grade‘and appropriates it to the use of 
the superior ‘Court. [p..413, col. 1; B 
` Application, under s: 115 of the Code of 
Civil Procedure, against an orderofthe First 
Olass Subordinate Judge, Dharwar. | s 
- Messrs. G. N. Thakor (with him Mr. 8. R. 
Parulekar), for the Applicant: , 

Mr. H.C.Coyajee (with him Mr. Nilkant 
Atmaram and Mr.'S. B. Jathar, for Oppon- 


ts. 
> JUDGMENT, e 
Shah, J.—[His Lordship. after stating 
the facts proceeded as follows:—].It hasbeen 
urged on behalf of the applicant before us 
that the assets were held by the First Class 
gubordinate Judge, and before the receipt 
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of the assets in question he had applied 
to the Court for execution of the decree 
for payment of the money passed against 
the judgment-debtor within the meaning 
of s. 73 of the Code. In short the applicant's 
contention is that the assets were received 
for- the purposes of s. 73 of the Code by the 
First Class Subordinate Judge at Dharwar 
when the money was actually sent by the 
Hubli Court to the Dharwar Court in 
pursuance of the order made by the Hubli 
Court. 

On behalf of the opponents who have 
appeared before us, it has been urged that 
having regard to the provisions of s. 63 of 
of the Code, the Court at Hubli really 
received’ the amounts for and on behalf of 
the Court at Dharwar and held’ them as 
agent ‘or trustee for the Dharwar Court 
after the Court at Dharwar intimated to 
the Court at Hubli that opponent No, | 
was claiming rateable distribution in the 
amount that would be realized :by that 
Court, In support of this contention the 
decision in Dattatraya Durgappa v. Pundlik 
Narayan (1) has been relied upon, and it is 
urged that just as the receipt of the 
money by the Collector in that case was 
held to be receipt by the Court within the 
meaning ofs. 73 of the Code, similarly 
here the receipt of the assets by the Hubli 
Court should be held to be receipt by the 
Dharwar Court within the meaning ofs, 73, 
Civil Procedure Code. 


We have considered the arguments urged 
on both sides. We have also called for 
the necessary papers to know exactly what 
the nature of the communication by the 
First Class Subordinate Judge at Dharwar 
in Darkhast No. 123 of 1923 was, in order 
to beable to deal with the contention of 
the parties. The position of the Collector 
to whom a decree is transferred for execu- 
tion, with reference to the Court which 
has transferred its decree for execution to 
the Oollector, is regulated by the provisions 
of the Code of Civil Procedure including 
the provisions of the Third Schedule of 
the Code. When the ratio decidendi of the 
case in Dattatraya Durgappa v. Pundlik 
Narayan (1) is examined, if would appear 
that thedecision is not based upon the 
view that the Collector is an agent ofthe 
Court, but that the money received by the 
Collector under the provisions of the Code 
of Civil Procedure is distributable under 


-(1)- 58 Ind, Cas, 992; 22 Bom. L. R, 1001. 
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the orders of the Court, and is held by the 
Collector subject to the orders of the Court. 
It is clear, therefore, that that case is quite 
different from the present case and that 
the decision is based upon the special 
provisions relating to execution of decrees 
by the Oollector. 

Mr. Coyajee for the opponents also relied 
upon the provisions of r.69 of O. XXI as 
indicating thatthe sale may be held not 
by the Gourt, but by an officer appointed 
by the Court to conduct such a sale, that 
in such asale the money received by the 
officer would be money received by the 
. Court, and that the date of the 
` receipt would be the date of the receipt 
by the officer. I do not think that this 
rulecan help the opponents in any way. 
That is a specific case of the Court hold- 
ing a sale through its officer, and it is not 
necessary for the purposes of this applica- 
tion to determine as to what thedate of 
the receipt would be in a given case 
under r. 69. Buteven assuming in favour 
of the opposents that the date would be 
-as indicated in the argument, it could 
not help us in determining as to what 
is the proper date of the receipt of the 
assets within the meaning of s,73 of the 
Code. under the circumstances of this case. 

In considering that point itis neeessary 
to refer tos. 63, Civil Procedure Code, 
which provides as follows:— 

“(1) Where propertynot in the custody 
of any Court is under attachment in execu- 
tion of decrees of more Oourts than one, the 
Court which shall receive or realize 
such property and shall determine any 
. claim thereto and any objection to the 
attachment thereof shall be the Court of 
highest grade...... | 

“(2) Nothing in this section shall be 
deemed toinvalidate any proceeding taken 
bye Court executing one of such decrees,” 

In the present case, it was the Court at 
Hubli that held the sales in execution of 
the decrees passed by that Court and 
received the amounts. It is true that 
before the amounts were received, the 
properties had been under attachment in 
execution. of the decree of opponent No. 1 
in the Dharwar Court, which was the 
Court of superior grade with relation to 
the Hubli Court, and thefact was intimated 
to the Court at Hubli that opponent 
No. 1 was claiming rateable distribution 
of the amounts that might be received. It 
is also true that, if the Court at Dharwar 
x e 
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was minded to exercise the power which 
was vested in it unders. 63 of the Code, 
it could have proceeded to effect the sale 
itself and to receive the sale-proceeds, But 
the intimation by the Court at Dharwar 
merely that opponent No.1 was claiming 
his share in the rateable distribution was 
not by itself sufficient to alter the nature 
of the proceedings before the Hubli Court, 
That Court was acting on its own account, 
and was executing its decrees. It held 
the assets on.its own account when they 
were received, and it cannot be said that 
when the amounts were received, they 
were received by that Court as agent 
or trustee of the QOourt at Dharwar. In 
fact the Dharwar Court never purported 
to or intended to exercise the powers 
vested init under s. 63 sub-s. (1), of the 
Givil Procedure Code; and, until the 
assets came to be transferred to the 
Dharwar Court as liable to be -distributed 
by that Oourt, it is difficult to sea how 
the assets could be said to have been ` 
received within the meaning of s. 73 of 
the Code by the Court entitled to make 
the reteable distribution. The question 
as to whether the money must be treated 
to have been received after this Court 
finally communicated to the Dharwar 
Court its order transferring the sale- 
proceeds and the Darkhasts from the - 
Court at Hubli to the Court at Dharwar or 
when the money was actually received by 
the Dharwar Court, may be open to argu- 
ment. Butin the present case whether we 
take thé date of the communication of the 
order of this Court as the dateon which 
the Dharwar Court received the assets 
within the meaning of s.73 of the Oode, 
or whether we take the actual date on 
which in pursuance of that order the Hubli 
Court actually sent up the sale-proceeds 
to that Court as the date of the receipt, 
the present applicant is one of the persons 
entitled to rateable distribution, as he 
had in fact applied to that Court in April, 
1925, and his application was then pend- 


ing. 

[A] Itis true that there is no express 
provision of the Code as to whether the 
money received by the Court at Hubli in 
execution of its decrees, could be said to 
be held on behalf of the Court of superior 
grade like the Dharwar Court in this cage, 
on the ground of the power to receive or 
realize the property under attachment 
having been given by s, 63 to the Court of 
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superior grade. Sub-section (2) of s. 63 
suggests that the power of the Court of 
inferior grade is not altogether negatived 
and at any rate it does not support the 
theory of agency or ‘trust on behalf of 
thé superior Court. [A] The procedure to 
be followed in such casesis indicated by 
decided cases like Patel Naranji Morarjt v. 
Haridas Navalram (2) and Deekappa Malap- 
pa Hubli v. Chanbasappa Rachappa Neeli 
(8). Itmay be that if the First Class Subordi- 
nate Judge at Dharwar had made the order, 
which apparently he had made on the 
application of Deekappa in the first instance 
` as pointed out in the report of the case 
at page 659*, the assets might have been 
received earlier by that Court; and, as 
pointed oufin the same judgment at page 
661* of thereport, suchan order may be 
sufficient and the procedure of applying 
for | transfer may. not be 
[B];But whichever Gourse is adopted, the 
money isreceived by the Court of superior 
grade when such an order or the order 
of transfer takes effect, and definitely. takes 
away the amount from the hands of the 
‘Court of inferior grade which has in the 
first instance teceived iton its own ac- 
count, and which continues to hold it in 
that capacity untilit is definitely appro- 
_ priated to the use of the Oourt of superior 
“grade by a proper order to that effect. 

fB] On the facts of this case the money 
was received by the Dharwar Court within 
the medning of s. 73, Civil Procedure Code, 
after the Darkhast No. 47of 1925 was filed 
by the present applicant. 

In this view of.the matter it is clear 
that the order of the lower Court on the 
basis that the amounts were received on 
the dates on which they were received by 
the Hubli Court must be set aside and 
that that Court should be directed to make 
a re-distribution on the basis of the view 
which we take in this case. 

This might entitle some of the applicants 
‘before the Dharwar Court for rateable dis- 
tribution, who have not applied to this 
‘Court for revision of that order, to claim 
their shares at the fresh rateable distribu- 
tion. That is a matter which must be 
dealt with by the lower Court. I would 
‘accordingly make this Rule absolute, set 
aside the order passed by the First Class 

(2) 18 B. 458: 9 Ind. Dec. (N. 8.) 815. 


` {3) 89 Ind, Cas. 980; 49 B. 655; 27 Bom. L. R. 
917; A. I. R. 1925 Bom. 420. 


*Pages of 49 B,—-[Bd.] 7 
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Subordinate Judge at Dharwar as regards 
the rateable distribution, and direct that 
Court to re-distribute the amounts on the 
basis of the date of the receipt of. the 
assets as indicated in this judgment within 
the meaning of s. 73 of the Code of 
Civil Procedure. The applicant to get 
the costs of this application from the op- 
ponents, à 
Fawcett, ¢.—I agree in the conclusion 
and the main reasoning of my learned bro- 
ther’s judgment. The present case is quite 
a different one from that of Galstaun v. 
Woomesh Chandra Bannerjee (4) which was 
a case of asale by a person appointed by the 
Court under r. 65 of O. XXI, Civil Procedure 
Code. In suchacase the receipt by that person 
was obviously a receipt as an agent of the 
Court, and so a receipt by the Court. Visva- 
nadhan Chetti v. Arunachalam Chetti (5) 
was referred to, but that merely rules that 
there must be an actual transfer of assets 
to the credit of the suit concerned, and it 
does not really help in the present ques- 
tion. In fact it does not deąl with a case 
like the present. The Hubli Court can only 
be regardedas an agent of the Dharwar 
Court, if in fact it was either an agent, as 
defined in s. 182 of the Indian Contract 
Act, or an agent under the generallaw in 
regard to agency. Under this latter law, 


.as stated in “Bowstead on Agency,” 7th 


Edition, page 16, the Hubli Court could be 
an agent, if “the relationship of principal 
and agent [was] constituted...by implication 
of law from the conduct or situation of the 
parties, or from the necessity of the case,” 
But it certainly cannot be said here that 
that relationship was established. There 
was nothing which indicated to the Hubli 
Court that it was in fact acting as an 
agent of the Dharwar Court, at any rate 
until the decision in Deekappa Malappa 
Hubli v. Chanbasappa Rachappa Neeli (3) 
was communicated to it by this Court, 
Nor can it be said that the money realized 
by the sale of the attached property was 
received by it under circumstances that 
gave it notice that it was money received 


‘on account of the Dharwar Court, or under 


circumstances that could fdirly impute to 
it knowledge that the moneys were those 
of the Dharwar Court, to use the langu- 


(4) 35 Ind. Cas. 850; 44 O. 789; 25 C. I. J. 303. 
(5) 60 Ind. Cas, 302; 44 M. 100; 39 M. L. J. 608; 
12 b w. 744; 28 M, L. T. 412; (1921) M, W, N. 14 


e 


i Nees 
age of the judgment in Texas Co. v. 
Bombay Banking Co. (6). 

“ Consequently, 1 think, the application 
should be allowed and: the order proposed 
by my learned brother be passed. 

ALN. A, Rule made absolute, 

(6) 54 Ind. Cas. 121; 44 B. 139 at p.. 146; 22 Bom 

L. R. 429; 26M. L. 1. 370; 30 0. L. J. 446; (1920) 
M. W, N.70; 2 U. P. L. R. (P. C) 21; 11 L. W. 320; 
24 0. W. N. 469; 46 I. A. 250 (P.O). : 





PRIVY COUNCIL. 
APPBAL FRom THe Rancoon Hier Court. 
on February 22, 1927. 
Present:—Lord. Phillimore, Lord Carson, 
Lord Darling, and Mr. Ameer Ali. 
MA HNIT— APPELLANT 
Í VETSUS - 
FATIMA BIBI AND ANOTHER— 


| RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 97, 182— 
Mortgaye—Suit by stranger—Mortgagor found to have 
nó rignt over mortgaged properties—Suitt by mortgagee 
to recover amount of loan from mortgagor personally 
-—Limuation—Failure of consideration—Starting 
point of limitatoon. 

A mortgaged certain properties to Bon 6th August, 
1907. A made default in payment of interest after 
somé time. B sued and obtained a decree. C subse- 
quently sued for a declaration that he was the owner 
of the properties. This suit was decreed in (Cs 
favour by the Appellate Court on 11th March, 1918. B 
sued on Yth August, 1919, to recover from A personally 
the amount advanced by him to A with interest 
thereon: : 

_ Held, (1) that the suit was not one to recover money 
due on the mortgage but for money paid on an existing 
consideration woich afterwards failed, falling within 
Art. 97 of Sch. I of the Limitation Act; [p. 415, col. 2 
‘p. 416, col. 1; A] : 

. (2) that at the time of the loan there was no failure 
of consideration upon which the loan of the money 
and the promise to re-pay it with interest were made 
since the obligation on that promise was for some 
time observed, that the failure of consideration 
forthe loan did not occur till Lith March, 1918, when 
the tinal decision of the Courts upholding’ C's rights, 
was made and that the suit being within three years 
of this latter date was not barrea by limitation. |p. 
416,%col. 1; BI S, 

Appeal from the decreeof the Rangoon 
High Oourt, dated the lzth May, 1924, dis- 
missing the appeal from the decree of the 
District Gourt of Magwe, dated the 22nd 
May. 1922. 

Mr. E. B. Raikes, for the Appellant. 

Mr. W. Wallach, for the Respondents, 


= ¢ JUDGMENT. 

Lord Darling.—This appeal is from 
a decree of the High Court, dated the 12th 
‘May, 1924, dismissing an appeal from a 
decree of the District Court of Magwe, 
dated the 22nd May, 1922, 
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The chief question in the appeal is whe- 
ther the suit in whith it is made was 
rightly dismissed as barred by the Limi- 
tation Act. $ 

The appellant and her husband, U Po Ya, 
on the 6th August, 1907, advanced Rs, 10,000 
to the first respondeat, Fatima Bibi— then 
alleging herself to be the guardian .of one 
Ali Hashim Mehter, her nephew, then a 
minor. _. : | 

The first respondent is a Muhammadan 
purdah .nashin woman, and borrowed this 
money through her agent and husband, 
Hamid Ebrahim Madari, and he at the 
same time executed on her behalf and was 
her constituted attorney as guardian of the 
minor, a mortgage of two oil wells, pro- 
fessedly belonging to the minor, in favour | 
of the appellant and her husband to secure 
re-payment of the money advanced with in- 
terest at the rate of 14 per cent. per men; 
sem. ; 

That the minor‘had no real interest in 
any of the properties dealt with is demon- 
strated in the words of para.5 in the sale- 
deed (dated 18th January, 1912) by Fatima 
Bibi, her husband, and Mehter, the minor 
which are as follows:—: 


“Although Ali Hashim Mehter’s name is 
included in the sale-deed by which Hamid 
Ebrahim Mandali and wife Fatima Bibi’ 
buy the oil and the No. 1416 from Ma 
Ngwe, he has no monetary relation or claim 
in the affairs‘ and he does not enjoy any 
possession of the well too. We have bought 
it with our own money and enjoyed it We 
have only mentioned the minor Ali Hashim 
Mehter’s name in it, away of ‘trying luck.’ 
We guarantee the said well to be freé 
from all encumbrances. In case of any in- 
cumbrance, we, the vendors, agree to make 
good any expense incurred by the vendees 
and also profits from the well which they 
may enjoy otherwise.” sa 


On the 5th February, 1913, the appellant 
and her- husband sued the minor (by the 
first respondent as his guardian) and thẹ 
first respondent and her husband in the 
District Court of Magwe for the principal 
and interest due on the mortgage, and the 
first respondent and her husband put in 
a written admission of the claim. The 
District Court on the 8th July, 19138, pass- 
ed a decree in that suit as claimed. In 
execution of that decree the oil wells were 
sold by auction and purchased by ong, 
Ma Tok, who afterwards re-sold them ta > 


? 


[101 I. ©; 1987] 


the appellant and her “husband, who thus 
got possession of them. 

In orabout April, 1915, the minor Ali 
Hashim Mehter, by his father, as next 
friend, sued the appellant and her husband 
Ma Tok, and the first respondent, and her 
‘husband in the same District Court to set 
aside the sale of the oil wells and for a 
declaration that the mortgage of the 6th 
August, 1917, was not binding on him. 
His suit failed in the District Court; but 
the Appellate Court gave him, on the ‘llth 
March, 1918, the decree that he claimed, 
on the ground that the first respondent 
was not legally his guardian und had no 
authority to mortgage his oil wells or to 
represent him in the suit on the mortgage. 
The appellant had thereupon to give up 
. possession of the oil wells. 


The appellant’s husband having died 
she, on the 9th August, 1919, brought the 
suit under appeal against the first respond- 
ent in her personal capacity and as one 
of the heirs of Hamid Ebrahim Madari 
(who had also died), and against the second 
respondent (his son as his heir) by a plaint 
in which, after setting out the facts al- 
ready mentioned, she relied on the admis- 
sion of the first ’ respondent and her hus- 
band that they had received the money 
‘botrowed, and she submitted that as it 
could not be recovered from the minor they 
should re-pay it with interest, She further 
stated that the cause of action arose on 
the llth March, 1918, when the Appellate 
-Oourt set aside the sale. 


The respondents put in written state- 
“ments and the Court raised issues of which 
the following are material to this appeal— 

1. Isthe plaintiff's suit time-barred ? 

2. Are the defendants liable for the 
amount claimed? ; 


The appellant gave evidénce in support . 
of her claim and asked for a postponement . 


to produce further evidence which the 
District Judge refused: The respondent 
gave no evidence. 

The District Judge dismissed the suit 
as barred by limitation, as being a suit on 
the personal covenant in a registered in- 
.strument.. 

The High Court in appeal took the same 
‘view: overruling the contention of the 
‘appellant that-her cause of action in the 
‘suit only arose on the llth Mareh, 1918, 
-onthe ground thatthe frame of the plaint 

and the claim for interest showed that 
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From that decree, dated the 12th May, 
1924, the appellant has appealed to His 
Majesty in Council. 

Although many points were raised on 
the pleadings, several were abandoned in 
the course of the litigation; and in the 
course of the arguments of this appeal it 
has appeared to their Lordships that of 
the points taken on behalf of the appel- 
In fact 
the case is reduced to the simple question 
whether the appeal is so late as to be 
barred by the Indian Limitation Act, 1908 
(IX of 1908). [A] For the appellant it was 


- argued by Mr. Raikes that the suit in 


which the decree under appeal was made 
was not founded on the mortgage of 6th 
August, 1407, but is for the re-payment of 
money due to her, and that her claim to 
this sum arose when the mortgage and 
sale thereunder were set aside, thatis to 
say, on lith Marcb, 1918; and reliance 
was placed on the Indian Linitation Act, 
1908, First Schedule, Part VI, Art, 97, The 
effect of that provision is that the suit 
is not barred if brought ‘‘for money paid 
upon an existing consideration which 
afterwards fails”; provided that suit is 
begun within three years from the date 
of the failureof the consideration. 

This present suit was commenced on 
9th August, 1919. For the respondents it 
was contended that there never was any 
consideration for the loan of the sum of 
Rs. 10,000 then advanced by plaintiff and 


-her husband—as the respondents then had 


no interest or property in the subject of 
the mortgage. Thus it was contended 
there was a complete absence or failure 
of consideration at and from the very 
moment when the money was advanced, 
i. e. more than twelve years before this 
suit was begun. Were this contention 
well-founded this present claim would, 
undoubtedly, be statute barred. But, 
should the true date of the failure of the - 
considsration for the loan of the money be 
the day on which the Appellate Court 
made adecree in favour of Ali Hashim 
Mehter (the minor) setting aside the mort- 
gage, and giving him possession of tha 
mortgaged property, 1. e., 11th March, 1918, 
then this suit would be well within the 
three years allowed for taking proceed- 
ings to recover the Rs. 10,000, with interest 
for the loan of them, | In the opinion of 
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their Lordships this contention of the | 


appellant is well-founded. [A] It was 
proved that respondent and her husband 
did for some time pay tothe appellant 
and her husband the interest agreed by 
them to be payable on the money lent. 
Default in this respect having been made, 
appellant and her husband, on 5th 
February, 1923, took proceedings, claiming 
the principal and interest as due from 
the respondents, who made written admis- 
sion of thedebt. On 8th July, 1913, a 
decree in favour of appellant was made, 
and by virtue ofit the property was sold 
by auction in order to pay the money then 
due to appellant and her husband. 


As already stated, this decree’ was set, 


aside atthe instance, and in favour of 
Ali Hashim Mehter (the minor), on the 
llth March, 1918, the sale was finally set 
aside by the Appellate Court and _ the 


property on the security of which appellant . 


and her husband had advanced Rs. 10,000 
was handed over to Ali Hashim Mehter. 

From these facts it appears that the 
appellant and her husband were, from 
the date of theloan (6th. August, 1907) 
‘down to llth March, 1918, not entitled 
to allege that they had not received any 
consideration for the loan that they had 
made—since for a considerable time they 
had actually received interest upon it, 
paid to them by the respondents. In 1913 
they had obtained, in a suit against the 
respondents, a decree under which the 
property was sold in order that the appel- 
lant's loan might be re-paid. The fact that 
they afterwards became possessed of the 


same property, by buying it from the 


purchaser at the auction, has no immediate 
bearing on the matter in dispute. They 
purchased from one who had bought the 
property at asale decreed by a competent 
Court, and the price paid by him had 
betn applied tore-pay a portion of the 
money advanced by the appellant to the 
respondents on security of the property 
mortgaged. [B] It,therefore, appears to 
their Lordships that there was at the time 
of the loan no failure of the consideration 
upon which the loan of the money and the 
promise to re-pay it with interest were 
made—since the obligation of that promise 
was for some time observed—and it appears 
' ço them that the failure of consideration for 
the loan of the money did not occur until 
lith March, 1918. Consequently, the suit 
is not barred by Statute. [B] 
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Their Lordships will, therefore, humbly 
advise His Majesty ‘that this appeal should 
be allowed, and that judgment should 
be entered for the plaintiff for the principal 
sum, Rs. 10,000, with interest at such rate 
and for such period and subject to such 
allowance, if any, for mesne profits during 
the period during which the plaintiff and 
her husband were in possession of the 
land asthe Courts in India may determine, 
and that for this purpose the suit be 
remitted to the High Court.at Rangoon, 
Their Lordships will also humbly recom- 
mend that the plaintiff do have her costs 
of the suit here and below. 

A. N. A. Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Bramalland Bramall. 

Solicitors for the Respondents:—Messrs. 
Waterhouse & Co., 


BOMBAY HIGH COURT. . 
Sgconp Crvin APPBAL No. 587 or 1925. 
October 13, 1926. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice 


Mad gavkar. < 
RANGAVVA HANMAPPA BIDRI— 
PLAINTIFF—APPELLANT 


VETSUS 
SHESHAPPA BIDRI—Darenpant— 
RESPONDENT. 

Will—Genuineness—Burden of proof—Suspicion 
where party propounding is beneficiary—Iinding of 
fact based on misconception of law— Second appeal— 
Interference—Civil Procedure Code (Act V of 1908), ss. 
100, 108—High Court's power in second appeal to 
determine issues of fact. 

Where the genuineness ofa Will is disputed the 
onus probandi lies in every case upon the party pro- 
pounding it; he must satisfy the conscience of the 
Court that the instrument so propounded is the last 
Will of a free and capable testator. Further, if a 
party writes or prepares a Will, under which he takes 
a benefit, that is a circumstance that ought generally 
to excite the suspicion ofthe Court, and calls. upon 
it to be vigilant and jealous in examining the evi- 
dence in support of the instrument, in favour of which 
it ought not to pronounce unless the suspicion ig 
removed, and it is judicially satisfied that the paper 
propounded does express the true Will of the deceas- 
ed. [p. 417, cols. 1 & 2; A} 

Tyrrell v, Painton (1) and Barry v. Butlin (2), 
followed. 

Shama Charn Kundu v. Khettromoni Dasi (4), disə 
tinguished. 

The finding that a Will is genuine which is arrived 
at without advertence to the principles of law aboves 
mentioned is liable to be set aside in second appeal, 
[p. 418, col, 2; 8] 
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In view of the amendment to the provisions of s. 103 
of the Civil Procedure Code, it is now open to the 
High Court in second appeal to decide a question of 
fact necessary for the disposal of the appeal which 
has not been determined by the lower Appellate 
Court or which has been wrongly determined by such 
Court by reason of any illegality or defect referred 
to ins. L00 (1). [p. 418, col. 2; ©] 


Second appeal from the decision of the 
District Judge at Bijapur, in Appeal No. 86 
‘of 1923, reversing the decree passed by the 
Joint Subordinate Judge at Bijapur, in 
Civil Suit No. 133 of 1922, : 

Mr. H. C. Coyajee, (with him Mr. H. B. 
ous for the-Appellant. an. 

S. Rao (with him Mr. R. A. 
J n, for the Respondent. Si 


JUDGMENT. 
Marten, C. J .—The plaintiff brings a 


‘suit for possession as the widow of one 


Hanmappa, who died without issue on 
November 15, 1921. ‘The defendant, who is 
his nephew, sets up a Will of November 12, 
1921, Ex. 49. 

h Now, it is clear on. the evidence that this 
nephew, Sheshappa, who is a large bene- 
ficiary under the Will, had requested . the 
deceased to-make such a Will several 
months before his death. According to 
Sheshappahe did not thereafter ask the 
deceased tomakesuch a Will, but Gadgeppa, 
a brother of the deceased, came to the 
deceased's house a few days before his 
death and arranged for this Will. Gadgeppa 
also. takes a benefit under the alleged 
Will. It isclear on the evidence that it 
was these two beneficiaries, Sheshappa and 
Gadgeppa, who. were instrumental i in get- 
ting this Will prepared and in procuring 
the alleged witnesses to attest its execu- 
tion, ‘The other. beneficiary under the Will 
is the plaintiff, whois given a house for her 
life, 

[A] Now, under these circumstances the 
principles of law on which the lower Appel- 
late Court ought to have approached the 
question are set out in Tyrrell v. Painton(1) 
where the judgment of their Lordships of 
the Privy Councilin Barry v. Butlin (2) is 
cited. Icannot do better than quote what 
is there said, viz., (page 462*):— 


“The rules of law according to which- 


cases of this nature are to be decided, do 
not admit of any dispute, so far as they 


are necessary to the determination of -the. 
(1) (1891) P. 151; 6 R. 540; 70 L. T, 453; 42 W. 
43. 


.3 
af ee 2 oe 0. 480; 12 E. R. 1089; 1 Ourt.’ 
614; 46 R 


*Page of vias 2 Moo, P. O~— Ed.) 
a7 


RANGAVA HANMAPPA BIDRE v. SRESHAPPA BIDRT. 


44? 
present appeal: and they have been zc- 
quiesced in on both sides, These rules are 
two; the first, that the onus prubandi lies 
in every case upon the party propounding 
a Will; and he.must satisfy the con- 
science of the Court that the instrument so 
propounded is the last Will of a free 
and: capable testator. The second is, 
that if a party writes or preparesa Will, 
under which he takes a benefit, that is a 
circumstance that ought generally to excite 
the suspicion of the Court, and call upon 
it to be vigilant and jealous in examining 
the evidence in support of the instrument, 
in favour of which it ought not to pro- 
nounce unless the suspicicn is removed, 
and it is judicially satisfied that the paper 
propounded does express the true Will of 
the deceased.” 

It is clear that that rule applies in India. 
[A] In Bhagirthibai v. Vishwanath (3) a 
decision of Sir Lawrence Jenkins and Mr. 


“ Justice Batchelor, Sir Lawrence Jenkins in 


the course of his judgment alludes to the 
ground of suspicion which existed in that 
particular case having regard to the rela- 
tion between defendant No. 2 and the 
testator, and he describes it as a ground’ 
of suspicion which demands that the Court 
should not pronounce in favour of the Will 
unless that suspicion is removed. Then 
the learned Judge proceeds (page 93*):— 

“But this aspect of the case is not 
touched by the District Judge. Nor does 
he deal with the question of the relations 
between the plaintifi’s husband and de- 
fendant No. 2 or the suggestion to which 
the Subordinate Judge gives credit that 
defendant No. 2 took the foremost part in 
the preparation of the Will. 

“Now these are important matters for 
consideration, and as to their relevancy in 
a case of this kind, we cannot do better 
than refer to what was said by Lord J ustiee 
Lindley in Tyrrell v. Painton (1) in the 
passage which is cited in Shama Charn 
Kunau, v. Khettromoni Dasi (4). 

“Tt appears to us that matters standing as 
they are, the judgment of the District 
Judge cannot be accepted.” 

In the result, therefore, the decree of the 
District Judge was reversed and the case 
sent back on remand. 


(3) 7 Bom. L. R. 9 

(4) We 52l at p. “baa. ate as 2 Bom. L. R. 
568; 4 C. W. 501; 7 Sar. P. O. J. 638; 14 Ind. 
Dec. (N. 8.) jas (P. 0. 


*Page of 7 Bom. L. R—[Ed.] $ 
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We quite appreciate the distinction 
which their Lordships pointed out in 
Shama Charn. Kundu v. Khettromoni Dasi 
(4) that therale in Tyrrell v. Painton (1) 
does not apply unless the surrounding 
circumstances excite suspicion. But here, 
as Ihave already pointed out, we havea 
case coming within the second branch of 
the rule, namely, a party preparing the 
- Will under which he takes a benefit. The 
mére fact that the actual writer of the 
Will was another person is, I think, im- 
material. He was acting under the direc- 
tions of and was called in by Gadgeppa or 
Sheshappa. Consequently, it was, I think, 
the same as if Gadgeppa or Sheshappa 
had actually written the Will themselves, 
Was then the learned District Judge 
aware, when he decided the present case, 
of this principle of law? Or, at any rate, 
was it so present to his mind that he 
detérmined the case in accordance with it? 
That seems to me to be the true test. In 
Tyrrell v. Painton (1) Lord Justice Davey 
at page 15¥* says: “The question appears 
tome to be whether the learned Judge 
applied his mind to the right issue.” In 
` the case of Bai Monghibai v. Pragji Dayal 
Hariani (5) in which the Appellate Court 
had affirmed my decision as trial Judge, 
a Lordships of the Privy Council stat- 
ed:— 


“A Will was propounded. The trial 
Judge, so far as their Lordships can see after 
a very careful examination of his judgment, 
approaching the question with a mind 
fully*open to the suspicious circumstances 
-attending the execution and fully open also 
to the principles of law in accordance with 
which it was his duty to try the question, 
came to the conclusion that the testator 
was” of sound disposing mind when he 
-executed the Will, and that it truly was 
his Will. This was his finding of fact and 
he passed a decree accordingly. On appeal 
that decree was affirmed. The learned 
Judges inthe High Court reviewed the 
facts with minds even more alive than 
the trial Judge’s mind had been to the 
suspicious circumstances, and, in spite of 
what has been said without, in their Lord- 
ships’ opinion, ignoring any rule of law 
or misdirecting themselves in any way, 
and especially so in attaching importance 


to ‘the fact that the trial Judge had ac- 


(5) 89 Ind. Cas. 88; A. I. R. 1925 P, O. 198; 30 O. 
W. N. 462 (P. CG). 
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cepted as true the evidence given before 
him by a Solicitor, whose report of the 
transaction, ifit was believed, was suffici- 
ent by itself to sustain the grant that had 
been made.” 

Was then the mind of the learned Judge 
in the present case fully open to the prin- 
ciples of law in accordance with which it 
was his duty to try the question? In my 
opinion that question should be answered 
in the negative. The learned Judge has 
given an extremely brief judgment not- 
withstanding the detailed and adverse 
criticism that has been passed upon the 
evidence in support of the Will by the 
trial Judge. There is nothing heré to 
show that the learned Judge thought that 
there was anything morein the case than 
the first rule in Tyrrell v. Painton (1), 
viz., that the onus probandi lay upon the 
party propounding the Will. The suspi- 
cion referred to in the second rule which 
requires the Court to be vigilant and 
jealous in examining the evidence in sup- 


‘port of the instrument, is not apparent 


from the judgment. 

It is, at any rate, not noticed. 

[B] It seems to me, therefore, that we 
are entitled to regard the learned Judge's 
judgment as having’ failed to determine a 
material issue of law within the meaning 
of s. 100 of the Civil Procedure Code, and 
that, accordingly, an appeal lies to us 
under that section. [B] [C] In this con- 
nection, I may refer to the recent amend- ' 
ment of s. 103, which now enables this 
Court to determine any issue of fact 
necessary for the disposal of the appeal 
which has not been determined by the 
lower Appellate Court or which has been 
wrongly determined by. such Court by 
reason of any illegality, omission, error or 
defect such as is referred to in sub-s. (1) 
ofs..100. Consequently, we are not forced 
to send ‘the case back for a remand as 
Oe in Bhagirthibai v. Vishwanath 

[After considering the evidence His Lord- 
ship concluded :—] .I- would accordingly 
allow the appeal and _ restore the judgment 
ofthe Subordinate Judge with costs here 
and in the lower Appellate Court. i 

Madgavkar, J.—I agree. The ques- 
tion in dispute is whether the Will set up 
by the defendant-respondent, Sheshappa, 
as having been made by the deceased 
Hadmappa, husband of the plaintiff-appel-: 
lant Rangava, is genuine and was made by 
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Hanmappa while he was of sound testa- 
mentary disposition. The trial Court held 


that the Will was fabricated. The question 
of testamentary disposition did not remain. 


The learned District Judge held that the. 


Will was genuine, but has recorded no 
finding on the question. of the testamentary 
disposition of the deceased. 

_ [B] Itis argued for the respondent that 
in second appeal it is not open tous to 
go into the merits ourselves, but under 


8.100 of the Code of Civil Procedure we. 


are bound to accept the finding of the 
learned District Judge. This view I can- 
not accept for two reasons. Firstly, be- 
‘cause of the omission of the finding of 
the testamentary disposition of the deceas- 
ed, and, secondly, because of the omission 
on the part of the learned District Judge 
to apply the legal principle enunciated 
in Tyrrell v. Painton (1) that on the facts 
as admitted for the respondent, not merely 
‘did the onus probandi lie upon him, but 
further he had to displace the definite 
suspicion against him in the Will inasmuch 
“as he was the chief. beneficiary, and be- 
cause, on his own admission, the Will had 
beén made in consequence of his personal 
request to the deceased. [B] [C] Under 
these circumstances, 1am of opinion that, 
under s. 103 of the Code of Civil Procedure, 
it is incumbent on us to view the evidence 


in that light and it is open to us instead . 


, of remanding the case to decide the issues 
ee by the learned District Judge. 


The rest of the judgment except the 
concluding portion given below is mot 
res for the purposes of this report— 


Accordingly, the appeal must be allow- 
ed, the order of the lower Appellate Court 
set aside, and the decree of the trial Court 
restored with costs throughout against the 
defendant-respondent. 


ALN. A, Appeal allowed. 


A. E. R. M. M. 6. T. FIRM V. SATE JOOMAN, 
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RANGOON HIGH COURT. 

Civit MISOELLANEOUS APPEAL No. 132 
oF 1926, 
December 21, 1926. 

Present :—Sir Guy Rutledge, KT., 
Chief Justice, and Mr. Justice Brown. 
A. K. R. M. M. C. T. FIRtM—APPELLANT 

versus 

SHAIK JOOMAN AND tae OFFICIAL ' 

j ASSIGNEE—RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909), ss. 
89, 108—Discharge of insolvent—Commission of offence 
—Charges, proof of—Non-production of account books 
—Failure to keep accownts—Illiteracy, whether an 
excuse—Conditional discharge on decree infavour of 
Official Assignee, when proner—Security, necessity of.' 

In order to refuse discharge under the first part, 
of s. 39 (1) of the Presidency Towns Insolvency Act 
though it is not necessary that the insolvent must 
be convicted of an offence under the Insolvency Act 
or the Indian Penal Code, yet such a charge must be 
made against him and proved beyond reasonable 
doubt. |p. 419, col. 2; p. 420, col. 1; A] 

An insolvent must be refused discharge where the 
insolvent suppresses his account books with a view 
to prevent investigation in his insolvency of how he 
disposed of his assets. [p. 420, col. 1; B] 

Failure to keep account books with respect to trans- 
actions of great magnitude is gros neglect and 
affords a ground for refusing discharge. [ibid; C] 
ibd Dr is no excuse for not keeping accounts. 
1014, 

Discharge of an insolvent on condition of a decree 
in favour of the Official Assignee is not proper where 
security for payment of the amount of such decree 
has not been furnished. [ibid; EJ 

Mr. N. M. Cowasjee, for the Appellant, 

Mr. Kyaw Zan, for the Respondents. 
` JUDGMENT.—This is an appeal by 
a creditor from an order of this Court on 
the Original’ Side in exercise of its In- 
solvency Jurisdiction granting the Ist re- 
spondent his discharge on_his consenting. 
to a decree in favour of the Official Assignea 
for Rs. 75,000. 

The first ground urged on behalf of the 
appellant isthatas the insolvent had com- 
mitted an offence under s. 103, cls. (a) and 
(b) of the Act, the Court had no option 
under s. 39 (1) but to refuse his discharge, 

[A] It is admitted that respondent has 
never been charged with any offence under 
s. 103 of the Presidency Towns Insolvency 
Act, and the Official Assignee in his Report, 
dated the 29th May, 1926, states: “I have no 
reason to believe that the insolvent has 
committed any act which constitutes an 


‘offence under the Presidency Towns Ingol- 


vency Act, or under ss. 421 to 424 of 
the Indian Penal Code in connection with 
While we do not go so far 
as to say that insolvent must be convicted 
of an offence under the Insolvency: Act- or 
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the Indian Penal Code to bring him under 
the first part of s. 39 (1), we are clearly 
of opinion that such a charge must be made 
against him and. must be proved against 
him beyond a reasonable doubt; and we 
do not consider that the adverse finding 
stated in the order appealed from fulfils 
these requirements. [A] Weare accordingly 
of opinion that the learned Judge was right 
in holding that he had a discretion to treat 
the case under the latter part of s. 39 
(1);-that is to say, to act under cls. (a), 
(b), (c) or (d). [B] And we also consider that 
the learned Judge’s findings and comments 
upon the insolvent’s conduct are fully 
justified by the record, especially where he 
holds that. it is incredible thatthe insol- 
vent could have carried on a huge building 
business without the assistance of books of 
account. A strong presumption arises that 
insolvent did keep books of account and 
suppressed them so as to prevent any 
investigation in his insolvency of how he 
disposed of his assets. If he did so, then 
the only pogsible order is to refuse his dis- 
charge. [B] [C] But, even in the very impro- 
bable case that he kept no books of account 
. ofhis building business, considering the 
“magnitude of the transactions into which 
he entered, such gross neglect is not much 
less culpable; and it would, in our opinion, 
- bea most unfortunate example for all others 
in a like case of insolvency if a man, who 
had kept no accounts of transactions running 
up to about 14 to 15. lakhs of rupees, was. 
treated with great leniency. [C] ae 
[D] It is urged that insolvent is illiterate. 
-This,in our opinion, furnishes no excuse. 
His illiteracy, in our opinion; renders it 
all the more necessary that, when he en- 
tered into large transactions over a period 
of years, accurate books of account should be 
kept of all such.transactions. [D] [E] There 
arg, no doubt, certain cases where a decree 
in favour of the Official Assignee as a con- 
dition of discharge may bea very proper 
order, e. g., where security for the payment 
of the amount of the decree has been 
furnished. No such security has been sug- 
gested in this case. [E] . 
Agreeing with the findings and concur- 
ringin the observations of the learned Judge 
with regard to the insolvent’s conduct, we 
consider that .the-only course open to us 
isto allowthe appeal, reverse the order 
appealed from, and refuse the insolvent’s 
discharge. 


A N. A, Appeal allowed, , 
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MADRAS HIGH COURT. 
Appra Suir No. 197 or 1924. 
November 16, 1926. 
‘Present:—Mr. Justice Odgers and 
Mr. Justice Jackson. 
NELLIAPPA ACHARI AND oTHERS— 
DEFENDANTS—APPELLANTS 
i versus : 
PUNNAIVANAM ACHARI AND oTHERs— 


PLaINTIFFS—RESPONDENTS. | 
Civil Procedure Code (Act V of 1908), s. 92— 
Head of mutt, suit against, for scheme, whether 


. maintainable—Matadhipathi, whether answerable as 


trustee, r 

The head ofa mutt is a constructive trustee as 
contemplated by s. 92ofthe Civil Procedure Code, 
and-a suit against him under s. 92 of: the Code 
is, therefore, maintainable, [p. 424, col. 1; p. 426, col. 
1; A . 


[The powers of the head of a mutt discussed.] . 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami (ò), Kailasami Pillay v. Nataraja Tambiran 
(4) and Nataraja Tambiran v. Kailasam Pillai: (9), 
considered. S f ; 

Shripatprasad v. Lakshmidas (13), followed. 

Arunachellam Chetty v. Venkatachalapatti Guru- 
swamigal (14) and Ram Parkash Das v. Anand Das 
(8), relied on. " 

Vidya Varuthi Thirtha Swamigal, v. Balusami. 
Ayyar (6), distinguished. _ 


Appeal against the decree of the Court of 
the Subordinate Judge, Tinnevelly, dated 
he NANANG, 1924, in. O..8. Ño.. 58 of. 
1922. ' 


Mr. K. Rajah Iyer,for the Appellant.” ` 
Mr. T.. R.. Ramachandra. Iyer, for: the 
Respondents, ; i ' 
JUDGMENT. 

Odgers, J.—This is an appeal’ from 
the judgment and decree of, the Subordi- 
nate Judge of Tinnevelly. The suit was 
brought by five persons with the sanction of 
the Advocate- General under s.. 92. of the 
Civil Procedure Code. against the. head 
of the mutt, Parasamaya Kolarinatha 
Swamigal’ and his two;sons,: for a de- 
claration. that certain properties belong 
to the Parasamaya Kolarinatha Madem 
at Tinnevelly, that the defendants were 
in unlawful possession of the property . 
and for a scheme. The defendants in 
their written statement denied that 
the properties in question were endow- 
ed for a public, religious and charitable 
trust or that the Madam was of a public, 
religious and charitable character. They 
allege that the properties were the private 
properties of the head and that from time 
immemorial the head of the mutt had been 


e 
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treated as the administrative and disciplin- 
ary authority over the five sections of the 
Visva Brahmans in the Tamil Districts of 
hs India, Travancore, Cochin and Mala-— 
ar, 
The Subordinate Judge held inter alia 
. on the first two issues (which are the only 
ones in question in the present appeal) that 
the mutt was a public, religious and charit- 
able institution within s, 92 and that some 
portions of-the properties were held in trust 
for the institution by the head of the mutt 
for the time being and were not the absolute 
private property of the matathipathi. 

‘A question asto the validity of defend- 
ant No. l's adoption was also raised. In 
the appeal three questions were raised 
namely (1) estoppel by reason of the judg- 
ment in O. S. No. 4 of 1919 on the file of 
the Temporary Subordinate Judge of Tin- 
nevelly, in Ex. B (2) no vacancy in the 
office because defendant No. 1 had acquired 
a title to it by adverse possession and (3) 
the incompetency of the suit under s. 92. 
The first two points were given up and the 
appeal was confined to the last point, the 
contention being that the head of this mutt 
is not a trustee. The mutt now appears 
to be very poor owning only 11 marak- 
‘kals of land and its affairs have been 
“in confusion” for several years. There 
is evidence that besides the per capita 
contribution of the Sishyas there are some 
lands Kondyapari and Shorandai. Itis said 
that the latter is held by the Swami, on 
express trust. That the lands are mutt pro- 

. perty is, I think, undoubted. Exhibits FFF, 
FFF-I,GGG, GGG-I,in Appeal Suit No. 321 
of 1912 [Paramahamsa Parasamayav. Yavad- 
rakshaki Ammal (1)] on the file of the High 
Court show that in some instances pattas are 
granted in the official name of the Swami 
and there is no mention of the mutt and in 

-others the word “muti” is appended. It 
was argued that the properties were 
the personal properties of the head, but 
the argument was not seriously pressed. 
It was recognised that the Swami took the 
properties burdened with obligations to 
devote the income to the purposes for 
which the institugion was founded and 
was precluded from alienating the corpus, 
but it is said that he is not a trustee either 
express or constructive so as to fall under 
s. 92, Civil Procedure Code. I very much 
doubt and in fact I am not prepared to 


(1) 28 Ind. Cas. 829, 
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hold on the evidence that he is an ex- 
press trustee of any of the properties, 
That the properties or some of them be- 
long to the mutt there can be, I think, no 
question. The matter was considered by 
Wallis, O. J., and Hannay, J, in Parama- 
hamsa Parasamaya v. Yavadrakshaki 
A) and they held that 
at least some of the properties belonged 
to the mutt and that there was evidence 
that the income was derived from the pro- 
perties solely employed for religious, pub- 
lic and charitable purposes. Assuming 
then that some of the properties in ques- 
tion were mutt properties, what is the posi- 
tion of the head with regard to them ? 
This had led to an argument on the whole 
question as to whether the head is,or is not 
a trustee. I proceed to state the inferences 
I draw from the principal cases on the 
point. There is noneed to go into the 
history of these mutts in Southern India. 
This has been done in Sammantha Pan- 
dari v. Sellappa Chetti (2) and Giyana Sam- 
bandha Pandara Sannadhi w Kandasami 
Thambiran (3) and is recapitulated in the 
referring judgments of Munro and Abdur 
Rahim, JJ. in Kailasami Pillay v. Nataraja 
Tambiran (4). In Vidyapurna Tirtha Swami 
v. Vidyanidhi Tirtha Swami (5) the head 
of a mutt was said to bea tenant for life 
of the corpus with full powers over the 
income. He had powers to alienate the 
corpus for purposes necessary for the main- 
tenance of the mutt. He was a corporation 
sole and consequently he did not forfeit 


‘his office through lunacy. He was not a 


trustee in the sense understood in the Law 
of Trusts. In the opinion of Bhashyam 
Iyengar, J., the principles of English Law 


-as to appointments of new trustees are 


inapplicable to the case of hereditary 
trustees in India and other trustees having 
a beneficial interest in the mutit properties 
as inthe case of the head ofa mutt, This 
decision though not overruled (and it was 
no doubt correct in its conclusions) has been 
criticised in Vidya Varutht Thirtha Swami- 
gal v. Balusami Ayyar (6) by the Privy 


(2)2 M. 175; 8 Ind. Jur. 558; 1 Ind. Dec. (N. s.) 393, 
(3) 10 M. 375; 3 Ind. Dee. (N. s.) 1015. 
(4) 5 Ind. Cas. 4; 33 M.265;7 M. L. T. 1; 19M. L. 


J. 718. 

(5) 27 M 435; 14 M. L. J. 105. 

(6) 65 Ind. Cas 161; 44 M. 831;48 I. A. 302; (1921) 
M. W. N 449:41 M. L. J. 346: 3 U. P.L. R. (P.C) 62 
15 L. W. 78; 30 M. L. T. 66; 3 P. L. 7.245; 26 O W. 
N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; A. LR, 
1922 P. 0,123 (P. 0.), 
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Council. Beyond the opinion that a head 
of a mutt isnot a trusteein the English 
Law sense, we do not derive much guid- 
ance from this decision in the present case. 
The next case is Kailasami Pillay v. 
Nataraja Tambiran (4); there the referring 
Bench thought the Swami was a trustee 
vested with a wide discretion as to the 
mode in which to apply its profits and re- 
eeipts for the upkeep of the institution, 
relying on Sammantha Pandara v. Sallappa 
Chetti (2). As they pointed that this was at 
variance with Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (5) they referred 
to the Full Bench the question whether the 
head of å mutt holds its properties as a 
life-tenant or a trustee. The Full Bench 
held that there could be no categorical 
answer to this question, each case depend- 
ing on the conditions on which the pro- 
perties were given or which may be in- 
ferred from the long continued and well 
established usage and custom of the institu- 
tion. Wallis, J., said at page 279*: “In the 
present case if seems to me that gifts made 
to heads of mutts without any mention of 
the purposes to which they were to be 
applied cannot be considered to have been 
given upon trust for charitable purposes 
" “Further, in my opinion 
where gifts were given to heads of mutts 
without any specific trust the inference 
suggested by the circumstances of the case 
and by usage is that it was not intended 
to fetter the donees by any trusts in deal- 
ing with the gifts or to make them ac- 
countable in a Court of Law for their manner 
of dealing with them. The ascetic charac- 
ter of the donees and the great reverence 
in which they were held would,.I think, 
have rendered such restrictions in the eyes 
of the donors both unnecessary and unbe- 
coming. The fact that the heads of mutts 
have more or less frequently abused their 
position is not of itself a sufficient reason 
for treating them as trustees of the mutt 
endowments.” The case of Kailasami Pillay 
v. Nataraja Tambiran (4) went to the 
Privy Council after remand which was dis- 
posed of in Kailasam Pillai v. Nataraja 
Tambiran (T). This comprised two suits 
(A. S. No. 317) for a declaration that there 
was no lawful trustee of the Tiruvannamalai 
mutt and devasthanams and another (A. S. 
No. 318) sought for a declaration only in 


respect of the devasthanam. The reason 
-(7).40 Ind. Cas. 627: 32 M. L, J. 271, 


“Page of 33 M- Hd) Š 
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for filing the two suits was that it was 
considered doubtful if the head of the 
mutt was a trustee under s. 539, Civil Pro- 
cedure:Code. The District Judge held that 
the head was not a trustee and no suit lay 
for his removal under s. 539. An attempt 
was made on the appeal to show that the 
Full Bench decision was wrong as opposed 
to Ram Parkash Das v. Anand Das. (8), 
but the Court held that they were bound 
by the Full Bench decision and accord- 
ingly agreed with the learned Judge and 
dismissed the suit so far as it, related to the 
head of the mutt and its endowments. 

The appeal to the Privy Council is report- 


“ed in Nataraja Tambiranv. Kailasam Pillai 


(9). The relevant portion of their Lord- 
ships’ judgment is on page 288* and runs as 
follows:—"“The trial Judge found in Suit 
No. 1 of 1905 that there was no evidence to 
show thatthe head of the mutt was a trustee 
of the mutt or of its properties, and by. his 
decree dismissed that suit. The trial Judge 
apparently considered that, so far as that 
suit was concerned, it was not necessary to 
find whether Nataraja was a trustee of’ the 
devasthanams and the properties with 
which they were endowed, That decreein 
Suit No. 1 of 1905 was appealed to the High | 
Court, and neither on that appeal, nor in 
these consolidated appeals, was any attempt 
made to challenge the correctness of the 
finding of the trial Judge in Suit No. 1 of 
1905, that there was no evidence to show 
that the head of the mutt was a trustee of 
the mutt or its properties.” 

. In Vidyapurna Thirtha Swami v. Vidya- 
nidhi Tirtha Swami (10) Miller, J., held 
that the corpus was inalienable, but that 
the income was at the disposal of the Swami 


. subject only to the upkeep of the mutt. 


There may be properties vested in him as 
trustee. 

In Baluswami Aiyar v. Venkataswamy 
Naicken (11), a case on Art. 134, Limitation 
Act, Sadasiva Aiyar and Burne, JJ , follow- 
ing the Privy Council in Ram Parkash Das 
v. Anand Das (8) held that the head of a 
mutt was a trustee of the mutt properties. 

(8; 33 Ind. Cas. 583; 43 0. 707; 20 O. W. N. 802; 14 
A.L. J. 621; (1916) 1 M. W. N. 406; 31 M. L. J 1; 
18 Bom. L. R. 490; 3 L. W. 556;-21 0. L. J. 116; 20 M. 
L. T. 267; 43 L A. 73 (P. O). 

(9) 57 Ind. Cas. 564; 44 M. 233; (1920) M. W.N. 
371; 39 M. L. J. 98; 18 A. L. J. 1041; 25 C. W. N. 145; 
13 L. W. 301; 481. A. 1 (P. CO). 

(10) 19 Ind. Cas. 691; 38 M. 356; 13 M. L. T. 498; 
(1913) M. W. N. 581; 25 M L. J. 393. ii 

_(11) 40 Ind. Cas. 531; 40 M. 745; 32 M. L, J. 24. 

*Page of 44 M.— [Ed] 
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The Oaleutta case was the case of a mahant 
. and their Lordships say: “The mahant, in 
their Lordships’ opinion is not only a 
spiritual preceptor but also a trustee in 
respect of the asthal over which he pre- 
sides.” Again “the whole assets are vested 
in him as the owner thereof in trust for the 
institution itself” and again “the nature of 
the ownership is, as has been said, an owner- 
ship in trust for the mutt, or institution 
itself, and it must not be forgotten that 
although large administrative powers are 
undoubtedly vested in the reigning mahant, 
this trust does exist, and that it must be 
respected” (page 714*). This case went on 
appeal to the Privy Council in Vidya 
Varutht Thirtha Swamigal v.. Balusami 
Ayyar (6). There was mo: question of 
a specific trust in the case and the Privy 
Council held that Art. 134 only relates toa 
specific trust and to property “conveyed in 
trust toa ‘trustee’. Their Lordships explain- 
ed the use of the words “trust and the 
trustee inthe passage quoted above: “They 
used the term ‘trustee’ in a general sense as 
in previous decisions of the Board by way 
of a compendious expression to convey & 
general conception of those obligations”, 
that is, the duties and obligations attached 
to the office of a superior. Again they say 
“These men (heads of mutts) had and have 
. ample discretion in the application of the 
funds of the institution, but always subject 
to certain obligations and duties, equally 
governed by custom and usage.”...“ Inno 
case was the property conveyed to or 
vested in him (head) nor is he a trustee’ in 
the English sense of the term, although in 
view of the obligations and duties resting on 
him, heis answerable as a trustee, in the 
general sense, for mal-administration,.” In 
refusing to adopt the ‘authority for their 
present purpose of Dattagirt v. Dattatraya 
(12) their Lordships also said: “It seems 
to their Lordships that the distinction be- 
tween a specific trust and a trustfor general 
pious or religious purposes under the 
Hindu and Muhammadan Law was overlook- 
ed and the case was decided on analogies 
drawn from English Law inapplicable in the 
main to Hindu and Muhammadan institu- 
tions”. 

This is the latest pronouncement of the 
Privy Council and with the exception of 
one other case to be mentioned heredfter 


(12) 27 B. 363; 4 Bom. L. R. 743. |. 
“*Page of 48 O—[Ed.] : 
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that concludes my examination of law on 
the present point. It seems to me that 
their Lordships in Vidya Varutht Thirtha 
Swamigal v. Balusami Ayyar (6) do re- 
cognise that the head of a mutt may be 
answerable as a trustee “in the general 
sense” for mal-administration and that he 


.has to administer ‘a trust for general pious 


and religious purposes’ in view of the 
duties and obligations attached to his 
office. If these are not merely voluntary, 
viz., if the head is bound to carry them out, 
it seems to me that he must beanswerable 
if he does not, notwithstanding that he 
may have a very wide discretion as to 
the application of the mutt funds and 
other properties for this purpose. If the 
public or a portion thereof are interested 
in the performance of these duties and 
obligations which are or ought to be 
employed at least as to some part of them 
in the maintenance of a public and reli- 
gious and charitable endowment{(see Ex. A) 
the only way the public can interfere is 
by a suit under s. 92, Civil Proçedure Code. 
I am by no means convinced that ‘any ex- 
press or constructive trust’ in s. 92 is con- 
fined to what may be called the English 
Law sense, at all events as regards the 
words ‘constructive trust.’ It seems to me 
to mean more than an express or specific 
trustee taking advantage of his position as 
such, e. g., to grant leases in his own name 
or to make profits by means of unautho- 
rized investments of trust property. It 
embraces, I think, all cases where the pro- 
perty is used for the purposes described 
subject to duties and obligations as stated 
by the Privy Council and a head of a 
mutt is one of these cases. The matter is 
well-summed up by the leurned author of 
the latest Edition of Mr. Mayne’s work (our 
present learned Chief Justice) at page 627. 
After pointing out thatthe head of a mutt 
is not a trustee (which I take tomean a 
trustee in the English Law sense as pointed 
out by the Privy Council) except with 
regard to specific trusts he says: “He may 
have obligations similar to those of a 
trustee, and he will almost invariably be 
under a legal obligation tó support his 
disciples and perform the usual cere- 
monies.” 

The last case I desire to refer to is 
Shripatprasad v. Lakshmidas (13) Mr. Amir 
Ali giving the judgment of the Privy 

(13) 84 Ind. Cas. 808; 25 Bom. L. R. 747; A. LR, 
1924 Bom. 193. < 
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Oo uncilin Vidya Varutht Thirtha Swamigal 
v..Balusami Ayyar (6) said that the mutts 
of. thé Southern India corresponded with 
and.their general characteristics were almost 
identical with similar institutions in Nor- 
thern India and Bombay. - The case of Shri- 
‘patprasad v. Lakshmidas (13) concerned an 
‘Acharya who, as in the case before us, :was 
‘found to. ‘be a married man. Marten, d., 
‘assumes that the institution involved re- 


sembled -a mutt and examined the Privy 


‘Council cases on the subject which have 
been reviewed. above. [A] He held. that 
Vidya Vanithi Thirtha Swamigal v. Balu- 
samtAyyar (6) did not relate to moral obliga- 
tions only but to obligations in their usual 
sénse ag usedin a Court of Law and read 
the words ‘constructive trustee’ in s. 92 ag 
including a person holding a particular 
fiduciary position whose’ doings as such 

: can be enforced ina Court of Law. This 
would include mahqnts, shebaiis, muttwallis 
a8 their fiduciary positions: “would be that 
of a manager or custodian of properties 
held for puklic purposes of.a charitable and 
religious nature.” Pratt, J., also held that 
Vidya Varuthi Thirtha Swamigal v. Balu- 
sant Ayyar (6) lent no support to the con- 
tention that spiritual head of a muit does 
not occupy a fiduciary position and is not 
liable to be sued under s. 92. The appeal, 
therefore, fails and must be dismissed with 
costs. [A] 

Jackson, J.—In this appeal it is ad: 
mitted on -behalf of the appellant that 
plaintiffs are not barred by limitation, and 
on behalf of the respondents that first. de- 
fendant was not estopped, and, therefore, 

“the sole question for determination i is whe- 
therthe Parasamaya Kolarinatha Madam is 
an express or constructive trust created for 
public purposes of a- charitable or religious 
nature within the, terms ofs. 92 of the 
Civil Procedure. Code. This mutt is de- 
scribed in para. 8 of the lower Court's judg- 
ment, It is the duty of the head of the 
mutt or Swami to, perform , its ceremonies 
and to give up adesam and religious in- 
struction to‘its disciples. Itis proved by 
Ex. O that a gift was made to the mutt be- 
fore 1779. Certain pattas stand in the name 
of the mutt or of, its spiritual head, Exs. E 
to Ë (8)—Ex. F. “The buildings have been 
repaired by public subseription Ex PP, and 
admittedly subscriptions are collected from 
the supporters of the mutt which has a wide 
spiritual jurisdiction over thé South of this 
Presidency, Oochin and Tra¥ancore, - 
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I do not think, nor indeed was it argued 
that an institution of this character differs 
materially from the mutt of Northern India 
described in Ram Parkash Dasv. Anand 
Das (8). No doubt, succession in that mutt is 
by selected disciples and in this mutt; where 
the head is not celibate, through father 


.and son, but the difference is not material. 
-Again, the Patharkudi Mutt described in 


Arunachellam Chetty v. Venkatachalapathi 


.Guruswamigal (14) appears to be similar 
‘in all essentials to the mutt of this suit. 


In regard to each of these mutis the Judi- 
cial Committee has laid it down as a general 
rule that the head holds the property as 
the owner thereof in trust for the institu- 
tion itself, admitting, however, that in some 
eases it may -be proved that the property 
is held on different conditions [Aruna- 
chellam Chetty v. Venkatachalapathi Guru- 
swamigal (14)] This, in terms, re-affirms the 
decision in Sammantha Pandarav. ‘Sellappa 
Chetti (2) which is repeated in Giyana Sam- 
bandha Pandara Sannadhi v. :Kandasami 
Thmbiran (3): “The ascetic...... came .to 
own the matam- in trust for the mainten- 
ance of the mutt.” 

Against this position the appellants 
directed a double attack contending: - (1) 
that the Judicial Committee has nega- 
tived thesé pronouncements in Vidya 
Varuthi Thirtha Swamigal v. Balusami 
Ayyar (6) and (2) that the true. proposi- 
tion of law is to be found in the group: of 
cases: Vidyapurna Tirtha Swami v. Vidya- 
nidhi Tirtha Swami (5), Katlasami Pillay 
v. Nataraja Tambiran (4), Katlasam Pillar 
v. Nataraja Tambiran:(7) and Nataraja 
Tambiram v. Kailasam Pillai (9). 

` Vidya. Varuthi Thirtha Swamigal v. Balu- 
sami Ayyar (6) isan appeal from a judg- 
ment of this Court reported in Baluswami 
Ayyarv. Venkataswamy Naicxen(11) whereit 
was ruled ‘that the head of-a mutt Held the 
property simply as a trustee and that, inas- 
much as alienated property had been ‘pos- 
sessed adversely to the trustee for more 
than 12 years, Art. 184, Sch. Í, Indian Limi- 
tation Act was applicable to-thecase. In 
Vidya Varuthi Thirtha Swamigal v. Balu- 
sami Ayyar (6) it is pointed out that the 
word ‘trustee’ isused in twosenses. It may 
be used in a general sense by way of a 
compendious expression to convey a general 


(14) 53 Ind. Oas. 288: 43 M. 253; 37 M.L. J. 460; 
(1919) M. W. N. 850: 17 A.L J.1097; 10L W. 642; 26 
M. L. T, 479; 240. W. N, 249; 46 I.. A, 204; 22 Bom, 
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conception of the obligatiors attached to 
the office (page 838*) or it may be used in 
the English sense of the term where the 
property has been ‘‘conveyed’ in trust” 
(page 843*), There is a “distinction be- 
tween a specific trust and a trust for general 
pious or religious purposes’—(page 843*) 
Trustee in inverted comes in the head-note 
refers to the lst category, the speciiic trust 
and Vidya Varuthi Thirtha Swamigal v. 
Balusami Ayyar (6) in no way detracts from 
the clear authority of Ram Parkash Das 
v. Anand Das (8) and Arunachellam Chetty 
v. Venkatachalapathi Guruswamigal (14) in 
regard tothe trust forgeneral pious or 
‘religious purposes. 

For his second attack Mr, Rajah Iyer takes 
as his starting point Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami (5) 
where it is held that the real and precise 
jural character of the head of a mutt is that 
of a corporation sole. 
life in the permanent endowments of the 
mutt, and an absolute propertyin the in- 
come, subject only to the burden of main- 
taining the institution. He cannot alienate 
the corpus of the endowment or the income 
beyond his own lifetime except for pur- 
poses plainly necessary for the maintenance 
of the mutt. The property is like the 
benefice. of a bishopric of the Christian 
Church. The learned Judges who laid 
down this proposition do not seem to have 
been aware that they were traversing 
Sammantha Pandara v. Sellappa Chetti (2\ 
and Giyana Sambandha Pundara Sannadhi 
v. Kandasamt Tambiran (3) which are only 
referred to as authority for the definition of 
a mutt; not as‘authority for the proposi- 
tion that the head of a mutt is a trustee [no 
doubt they both in similar language, de- 
clined to follow Sammantha Pandara v. 
Sellappa Chetti (2) in holding that a debt 
incurred by the head for proper purposes 
is binding on his successor, but that is a 
different matter]. It remained for the 
referring Judgesin Kailasami Pillay v. 
Nataraja Tambiran (4) to perceive that 
Vidyapurna Tirtha Swami v. Vidyanidhi 
Tirtha Swami (5) in denying that the head 
of a mutt was a trustee, was opposed to 
Sammantha Pandara v. Sellappa Chetti (2) 
and Giyana Sambandha Pandara Sannadhi 
v. Kandasamt Tambiran (3). Accordingly 
they put this question before a Full Bench, 
Does the head ofa mutt hold the properties 
constituting its endowments as a life-tenant 
Pages of GME] SSCS 
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or as a trustee”? The Officiating Chief 
justice held that the purposes for which 
the head .of the mutt holds the mutt and its 
endowments in trust are the maintenance 
of the mutt, the support of his head and 
of his disciples and the performance of re- 
ligious and other charities in connection 
with it according to usage. And it was 
only after defraying the established charges 
of the institution that the headof a mutt 
could be said in regard tothe surplus, to 
be restricted merely by a moral obligation. 
It cannot be predicated that the head of a 
mutt as such holds the properties con- 
stituting its endowments as a life-tenant, or 
asa trustee. The incidents attaching to the 
properties depend in each case upon the 
condition on which they were given or 
which may be inferred from the long con- 
tinued and well-established usage and 
custom of the institution in respect thereto. 
It may beremarked here that if usage 
establishes as a trust the obligation of 
maintaining a mutt, supporting its head 
and disciples and performing religious 
and other charities, small room is left for 
any other formof tenure regulated only by 
moral obligation. Wallis, J., endorsed the 
opinion of the Officiating Chief Justice. He 
also agreed with the decision in Vidyapurna 
Tirtha Swami v. Vidyanidht Tirtha Swami 
(5) as to the position of the head ofa mutt 
with regard to mutt properties, and held 
that he cannot be regarded as a trustee of 
mutt endowments, except in so far as it 
may be shown that any particular endow- 
ment was granted to him on trust. That 
the learned Judge would allow a trust to 
beinferred from long established usage 
and practice can only be gathered from his 
opening sentence that he agrees with the 
Officiating Chief Justice Sankaran Nair, J., 
in regard to property which was generally 
devoted tothe institution to be enjoyed 
by a Pandarasannadhi and his successors, 
held that there was no trust, But each 
head of the mutt must pass on the property 
unencumbered and unalienated. The dis- 
ciples are entitled to be maintained out of 
the income and as regards any surplus the 
Pandarasannadhi hasan unfettered discre- 
‘tion. Insuch cases there is no trust. He 
may betrustee in regard to specified pro- 
perties and he is under a legal obligation 
(not qua trustee) to maintain the mutt and 
to support its disciples. Hs is not a trustes 
in the absence of evidence to the contrary, 
and he is not a life-tenant. The referring 
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Judges took the reply to their question to 
be that in the absence of evidence to the 
contrary the head ofa mutt is not a trustee 
[Kailasam Pillai v, Nataraja Tambiran (7).] 
Accordingly they remanded the suit and 
the District Judge found that there was no 
evidence to show that the head of the mutt 
was a trustee. On appeal it was not con- 
tended that there was such evidence; but 
the Appellate Court was asked and declined 
to re-consider the question of law in the 
light of Ram Parkash Das v. Anand Das (8). 
Therefore, when the case reached the Privy 
Council there was a concurrent finding of 
fact that in this mutt there was no evidence 
thatits head held as trustee and the Judicial 
Committee left that finding undisturbed, 
Nataraja Tambiran v, Katlagsam Pillai (9). 
It must be remembered that as early as 
1879 this Court declined to treat mutts as 
all coming under the same description. In 
some cases the property may be held on 
different conditions and subject to different 
incidents, Sammantha Pandara v. Sellappa 
Chetti (2) and this was approved in 
Arunachellam Chetty v. Venkatachalapathi 
Guruswamigal (14), Therefore, before the 
Privy Council there was no occasion to 
dispute the finding of fact on general 
grounds as being opposed tothe recognized 
definition of a mutt; because it has always 
been held that apart from the facts the 
word ‘mutt’ has no special connotation. 

The circumstances of this case as detail- 
ed above cannot be held to warrant the 
appellant's plea that they ‘detract from the 
clear authority of Ram Parkash Das v. 
. Anand Das (8) and in Vidya Varuthi Thirtha 
Swamigal v. Balusami Ayyar (6) the Judicial 
Committee has itself condemned the attempt 
to compare the head of a mutt with a benefic- 
ed clergyman of the Church of England. 
This group of cases clustered round Vidya- 
puma Tirtha Swami v. Vidyanidht Tirtha 
Swami (5) can only be regarded as an 
episode standing apartthe main course of 
judicial decision from Sammantha Pandara 
v. Sellappa Chetti (2) to Arunachellam Chet- 
ty v. Venkatachalapathi,. Guruswamigal 


(14). ‘ 
[A]I, therefore, agree that the Parasamaya , 
Kolarinatha Madam is a constructive trust - 


as contemplated by s. 92 of the Code of 
Civil Procedure, and this appeal should be 
dismissed with costs. [A] 


V. N. V. Appeal dismissed. 
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PRIVY COUNCIL. 

APPBAL FROM THE ALLAHABAD HIGH Cover. 
February 10, 1927. 
Present:—Lord Shaw, Lord Phillimore, 
Lord Darling, Mr. Ameer Ali and 
Sir Lancelot Sanderson, Kr., 
SAHEB RAI, SINCS DECEASED (NOW REPRE- 
SENTED BY JAIDEO SINGH) AND OTHERS 
—APPELLANTS 
versus 
SHAFIQ AHMAD AND OTAERS—~ 

š RESPONDENTS. 

Hindu Law—Grant to female—Presumption as to 
nature of estate conferred—Grantee made liable for 
share of debts—No presumption of lumited interest. 

Although prima facie where an arrangement is 
come to by which a step-mother is to receive a sum 
for maintenanca, the presumption is that she does not 
acquire an absolute interest in it, yet the presump- 
tion is only a rebuttable one. Such a presumption 


does not arise where the grantee is made responsible 
for a definite share of the debts of the estate. [A] 


Appeal from the decree of the Allahabad’ 
High Court, dated the 13th November, 1922, 

Sir G. Lowndes Kr., and Mr. E. B. Raikes, 
for the Appellants. 

Messrs. A, M. Dunne K. C. and B. Dube 
for the Respondents. : 


: JUDGMENT. 

Lord Shaw.—Various questions have 
been raised in this appeal, and having 
fully heard'the argument for the appellants 
on one point, to be alluded to, their Lord- 
ships do not think it necessary to call on 
Counsel for the respondents. 

[A] The law appears to their Lordships to 
be correctly laid down by the High Court 
in the following sentences:— 

“Prima facie when an arrangement of 
this nature is come to by which the step- 
mother is to receive a sum for maintenance 
the presumption would be that in no case 
could an absolute interest be intended to 
be conferred;” 

But the Court goes on to say:— 

“But in the present case a presumption 
of this kind must yield to the other evidence 
which we have before us. We do not see 
how any theory that a grant for maintenance 
was being made to Mohan Kunwar by her 
step-sons can be reconciled with the fact 
that the lady was being made responsible 
for a definite share of the debts which had 
been incurred by her late husband.” 

Their Lordships have considered both 
sides of these propositions and agree wit 
both, but in regard to the latter they have 
further considered theexact nature of the 
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-transaction which is recorded in the deeds, 
and, as the result of their consideration, 
they find that the absolute interest which is 
in question in this case was created not by 
way of-a transaction as in one of the pre- 
cedents cited referred to, following a decree 
ofthe Court, but as the result of a transac- 
tion of a voluntary nature. entered into by 
the two -sons and the step-mother with con- 
siderations pro and contra; and upon the 
whole their Lordships ara of opinion that 
the view taken by the High Court must 
prevail. [A] ` 

The lady was made in point of fact res- 
ponsible for a definite share of the debts 
as well as being made entitled to a definite 
share of the assets of her late husband. 
That transaction has stood, their Lordships 
are aware, fora very long period of time. 
There has been nothing cited to shake the 
facts which the documents record, and the 
balance of opinion is accordingly in favour 
of allowing a transaction which has in fact 
(through the fault of the appellants) remain- 
ed so long unchallenged, to stand. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed, 
with costs. 

A. N. A. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Douglas Grant and Dold. 

Solicitors for the 
H. §. L. Palak. ` 


Respondent :—Mr. 


OUDH CHIEF COURT. 
Sxeconp Crvin APPRAL No. 49 or 1927. 
March 28, 1927. 
Present:—Mr. Justice Raza, 
AKBAR SINGH anp OTHERS—PLAINTIFFS — 
APPELLANTS 


versus 
RAJ BAHADUR SINGH AND OTHERS— 
DEFENDANTS RESPONDENTS, 

Limitation Act (IX of 1908), s. 10—Express trust— 
Moveable property entrusted to sipurdar—Suit to 
recover property after 8 years—Limutation. 

Certain moveable property left by a lady who was 
murdered in 1914 was put in charge of a sipurdar 
until the decision of the criminal case arising out 
of murder. In asuit brought by the reversioners 
after 1921 to recover the property against the legal 
representatives of the sipurder: 

Held, that it was a case of an express trust 
within s. 10 of the Limitation Act and that the 
suit was not barred. [p.423,col.1; A] . 

Second appeal against a decree of the 


Adsitional Suberdinate Judge, Hardoi, 
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dated the Ist October, 1926, setting aside 
that of the Munsif, Sandila at Hardoi, 
dated, the Ist June, 1925. 

Messrs. Niamatullah and Naimullah, for 
the Appellants, 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—Thisis an appeal from 
a decree of the Additional Subordinate 
Judge, Hardoi, dated the Ist October, 1926, 
setting aside a decree of Munsif Sandila 
at Hardoi, dated the Ist June, 1925. 

One Musammat Rukmin was murdered 
in 1914, The dispute in this case relates 


-to some moveable property left by the 


lady. The plaintiff and certain other per- 
sons were sent up for trial on the charge 
of murder, but they were finally acquitted 
by the late Court of the Judicial Commis- 
sioner of Oudh. During the course of the 
investigation in that murder case, the 
Police took charge of the property in dis: 
pute and put the same in the charge of 
Sanwal Singh, on the 7th September, 1914. 
It appears that Sanwal Singh disd on the 
15th October, 1921. The principal contest- 
ing defendants, i.e, defendants Nos. 1 to 
3, are the legal representatives of Sanwal 
Singh deceased. The plaintiffs and certain 


other persons are the reversioners of Musam- 


mat Rukmin deceased. They brought the 
present suit claiming a half share in the 
property in dispute. It was agreed be- 
tween the plaintifs and the contesting de- 
fendants thatthe property was worth Rs. 600 
and the plaintiffs’ share, if decreed, would 
be Rs. 300. : 

The defence was that the property re- 
mained in the custody of the plaintiffs 
themselves and Sanwal Singh was only a 
nominal ‘sipurdar’ of the same and that 
the claim was barred by time. 

The learned Munsif framed two issues 
and found as follows :— 

(1): The plaintiffs did not take the pgo- 
perty in dispute and Sanwal Singh was 
not a mere nominal ‘sipurdar’ as alleged 
by the defendants. 

(2) The suit is not barred by time. 

The learned Subordinate Judge agreed 
with the finding of the iearned Munsif on 
the first issue. He held that Sanwal Singh 
was the real ‘sipurdar’ and the articles in 
dispute were not taken by the plaintiffs 
but remained with him, I should like to 
note that the learned Munsif has found 
that the property in dispute still exists 
and that the contesting. defendants are 
still in possession thereof. The learned 
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Subordinate Judge did not agree with the 
finding ofthe learned Munsif on the second 
issue. The learned Munsif was of opinion 
that the ‘present case was not a case of ex- 
press trust, but a case ef resulting, con- 
structive or implied trust and so s. 10 of the 
Limitation Act does not apply to the case, 
“The only point for determination in this 
appeal is whether or not s. 10 of the 
Indian Limitation Act applies to the pre- 
sent case. 

1 have heard the learned Counsel on both 
sides at some length. Having examined 
the ‘sipurdnama’ (Ex. 1) carefully, I am of 
opinion that the present case is a case of 
express trust and not simply a case of re- 
sulting, constructive or implied trust. In 
my opinion the document is clear on this 
point. This being the case I must agree 
with the finding of the learned Munsif and 
disagree with “the finding of the learned 
Subordinate Judge. 

, The respondents’ learned Counsel says 
that if this is a valid trust, it is an express 
trust. He contends, however, that this is 
not a valid trust. ‘So far as I see this 
plea was not raised by the contesting de- 
fendants in the lower Courts. The plead- 
ings show that the trust alleged in the 
plaint was -not denied by the contesting 
defendants. It must be taken to have been 
admitted by them. It appears that the 
position of trustee was expressly admit- 
ted by or on behalf of the defendants 
in the first Court and no objection was 
taken to that in the lower-Appellate Court. 
I see ne sufficient reason to’allow the de- 
fendants to change their position and ques- 
tion the validity of the trust in this Court. 
A new case cannot be allowed to be set up 
in appeal. In disposing of this appeal I 
had to see simply whether the trust in 
question was an express or implied trust 
ang Ihave come to the conclusion that it 
is an express trust. [A] In my opinion the 
learned Munsif was perfectly right in hold- 
ing thats. 10 of the Limitation Act applies 
to the present case and the plaintiffs’ suit 
_is not, therefore, barred by time. [A] 

The result is that this appeal must be 
allowed. I-aflow the appeal and setting 
aside the decree of the lower Appellate 
Court restore the decree of the first Court. 
The appellants will get their costs from 
the.respondents (2. e., contesting defendants) 
in all the three Courts. 


G.H. Appeal allowed. 
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RANGOON HIGH COURT. 
Civit MISOBLLaNEOUS APPEAL No. 118 oF 
9 


1926. 
December 16, 1926. 
Present :—Justice Sir Benjamin Herbert 
Heald, Kr, and Mr. Justice Cunliffe. 
S. 8. HALKAR—PuaintipF—APPELLANT 


. versus 
Tur CORPORATION or RANGOON 
—DEFENDANT— RESPONDENT. 

City of Rangoon Municipal Act (VIL of 1922), s. 
91 (3), Sch. III Ch. II—Enhancement of valuation 
without notice, legality of—Order of enhancement, 
whether appealable—Di isregard of provisions of Statute’ 
—Appeal to High Court. 

Under the City of Rangoon Municipal Act a Com- 
missioner in disposing of a complaint against the 
assessor's preliminary valuation has no power to 
amend that valuation so as to enhance it without 
following the procedure laid down by cl. 7 of Ch. II 
of Sch. lI of the Act. [p.429, col 1; p. 430, col. 1; A] 

Where the Commissioner has disregarded the pro- 
visions of the Act which lay down the procedure to 
be followed by him in determining the annual value 
of premises, the matter involves a question of the 
basis of assessment and an appeal lies to the High 
Court under the provisione of s. 91 (8) of the ae 
[p. 429, col. 2; p. 430, col. 2 

Appeal from the dee of the Small Cause 
Court, Rangoon, in Municipal Appeal No. 
5 of 1926. f 

N. M, Cowasjee, for the Corporation. 


JUDGMENT. 

Heald, J.—In the assessment lista of 
the Rangoon Municipality the montbly 
rental value of appellant's house was en- 
tered as Rs. 350, appellant complained of 
that valuation as being unduly high, and 
was served with a notice that his complaint 
would be investigated on the !5th of Febru- 
ary last. He failed to attend on that date, 
and the Commissioner raised the valuation 
to Rs. 380. 

Appellant appealed to the Chief Judge 
of the Rangoon Small Oause Court, but his 
appeal was dismissed. 

He now claims to appeal to this Court. 

Respondent's learned Advocate takes a 
preliminary objection that no appeal lies 
to this Court in such a case because the 
Act allows an appeal to this Court only on 
questions as to liability to assessment or - 
as to the basis or principle of assessment 
and the present appeal is not as to the basis 
or principle cf assessment but is merely as 
to the amount of a particular valuation. 

It may be true that no appeal lies to this 
Court on a mere question as to the amount 
of a particular valuation, but itseems to me 
that the question which arises in this case 
is not merely a question as-to the amount. 
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of a particular valuation but is a question of 
principle which affects the basis of assess- 
ment. 

The provisions of the law as to assess- 
ments are laid down in Ch: II of Sch. 
III of the Act. Under cl. 1 of the 
Ohapter the Assessor prepares a list yearly 
showing his valuation of properties for pur- 
poses of taxation. Under cl. 4 the owner 
of any property is entitled to complain of 
the valuation of his property, and under 
cls. 5 and 6 his complaint must be investigat- 
ed and disposed of before the Commis- 
sioner signs the assessment lists. Clause7 
provides for amendment of the lists after 
they have been signed.. Among its pro- 
visions is a provision that where any land or 


_ building has been erroneously valued or ` 


where the rent has been raised since the 


date ofthe assessment the Assessor may’ 
amend the lists but that notice of the pro-, 


posed amendment must be given to the 
person interested and that such person may 
tender a written objection to the amend- 
ment and must be allowed an opportunity 
of being heard by the Commissioner in sup- 
port of his objection. 

The scheme of assessment provided by 
the Act is thus that there shall bea pre- 
liminary valuation by the Assessor,: that 
complaints against that valuation shall be 

- investigated and the’ valuation determined 
by the Commissioner, that the lists shall 
then be authenticated by hissignature, and 
that if it is desired to amend the lists 
thereafter the owner of the property is 
entitled to object and must be heard by 
the Commissionerin support of “his objec- 
tion before the lists can be amended. 

It is admitted that what happened in this 
case was that appellant complained against 
the Assessor's -valuation at Rs. 350, that at 
the time when hiscomplaint was investigat- 
-ed the Commissioner amended the. Asses- 
-sor’s valuation by raising it from Rs, 350 to 
Rs. 380, and thatappellant had no notice of 
the proposed amendment and no opportun- 
ity of objecting toit, 

[A. The question which arises in this case 
is, therefore, whether or not the Commis- 
sioner in disposing of a complaint against 
the Assessor's preliminary valuation has 
power to amend that valuation so as to 
enhance it without following the procedure 
laid down in cl. 7. [A] 

- That question is, in my opinion, more than 
a.mere question of the amount of the 


valuation, It is a question which affects the. 
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basis or principle of assessment. Section £0 
of the Act says that property taxes are to 
be levied at certain percentages of the an- 
nual rental value of the properties, and s. 91 
says that the Commissioner shall determine 
that annual value in accordance with the 
manner prescribed in the Act or rules, 
[B] Where, therefore, it is alleged, as it is 
alleged in this case, that the Commissioner 
has disregarded the provisions of the Act 
which lay down the procedure to he followed 
by him in determining the annual value, 
I have no hesitation in finding that a ques- 
tion arises as to the basis or principle of 
assessment, and that an appeal lies to 
this Court under the provisions of s. 91 (3) 
of the Act. [B] | : 

The case for the respondents is that cl. 7 
deals only with amendments of the assess- 
ment lists after they have been signed by 
the Commissioner, and that because in this 
instance the lists were amended by the 
Commissioner before they were signed by 
him, it was unnecessary to follow the p:o- 
cedure laid down in that clause, 

Theanswer to that case seems to me to 
be that the Commissioner, in dealing under 
els. 5and 6 with complaints against the 
preliminary valuation made by the Assessor 
and entered in the assessment lists, is 
dealing merely with those complaints, and 
that it is contrary to the intention of the 
Act that the Assessor’s valuation should be 
enhanced unless and untilthe procedure 
laid down in .cl.7 has been followed. In 
his proceedings under cls. 5 and 6- the 
Commissioner is merely disposing of a 
complaint and amending or confirming the 
Assessor's valuation according as he finds 
that the complaint is or is not established. 
The only question which ariseson acomplaint 
against the Assessor’s valuation-is whe- 
ther that valuation should be reduced as de- 
sired by the complainant or should be cqn- 
firmed. If the complaint is dismissed the 
valuation as entered in the lists should be 
confirmed and the lists signed withont altera« 
tion. If the complaint is allowed the 
valuation as entered in the lists should be 
reduced accordingly. No question of en- 
hancement arises in either case. If, whe- 
ther as a result of the investigation of 
the complaint or otherwise, the Municipal 
authorities desire to enhance the valuation 
entered by the Assessor in the lists, the 
intention of the Act seems to me to be that 
the procedure laid down incl. 7 must be 
followed, and the owner of the property 

. 
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must have notice of the proposed enhance- 
ment and’ must have an opportunity or 
objection to it, Any other procedure would 
clearly be inequitable. 

[A] In the present case it is admitted that 
appellant had no notice of the proposal to 
raise his valuation from Rs. 350. to Rs. 380 
and no opportunity of objecting to the 
latter valuation, and in the absence of such 
notice and opportunity the Commissioner 


. had, in-my opinion, no power to raise the 


“my Lord’s 


valuation. [A] 

I would, therefore, set aside the Com- 
missioner's order.of the 15th of February 
1926, in so faras it increased the valuation 
from Rs. 350 to Rs. 380. 

I would allow appellant’s costs in both 
Courts, Advocate’s fee in this Court tobe 
five gold mohurs. 


Cunliffe, J.—I also am of the opinion 
that the Commissioner’s order of the 15th. 


February, 1926, in so far as it increased thé 
valuation from Rs. 350 to Rs. 380 should be 
set aside. 

-[B] The appeal was mainly argued on the 
point that it involved a question as to the 
basis of assessment. During the course of 
the argument I was in considerable doubt, 
and lamin considerable doubt still, as 
to whether the matter involved does turn 
ona question of the basis of assessment, 
But I have had the advantage of ‘reading 
judgment and in my view 
this appeal clearly raises a question on the 
principle of assessment. Schedule 3, Oh. 
I, cl. 7, sub-cl. (1) of the Act pro- 


vides’ that notice of an alteration of the 


assessment to the person interested must be 
given not less than one month from the 


date of service of such notice at 
which the amendment is to be made. 
It is common ground that no notice 


was ever given to the appellant of the 
intention to alter the valuation from 
Rs. 350 to Rs. 380. Such an alteration was, 
therefore, ultra vires and Iam of the opinion 
that a neglect to comply with the strict 
procedure of the Act in such connection 
does involve a principle. [B] It has been 
said that such a point should be raised in 
the Oourt below and in the Oourt below 
only. Whether the question of the want of 
notice was argued in the Court below or not 
Ihave no means of ascertaining. It is by 
no means clear, however, from the judgment 
of the learned Judge that such an objec- 
tion to the principle of assessment was 
present in his mind when he decided the 
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case. It is for these reasons, in addition to 
those set forth in my Lord’s judgment that 


I agree that the appellant succeeds. 
A. N. A. Order set aside. 


BOMBAY HIGH COURT. 
APPRAL FROM ORDER No. 63 or 1926. 
December 15, 1926. 
Present:—Sir Amberson Marten, KT., 
Chief Justice and Mr. Justice Blackwell. 
GOVIND NARAYAN PRABHU 
AND OTRERS—DEFENDANTS—APPELLANTS 


VETSUS 
VENKATESH LAXMAN KAMAT— 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para. 20,0. XX XVITI—Application to enforce award 
—Aitachment before judgment—Jurisdiction of Court 
—Suit, meaning of. 

A Court has jurisdiction. to direct attachment 
before judgment in proceedings to enforce an award 
under s. 20 of the Second Schedule to the Civil Proce- 
dure Code inasmuch asan application to enforce an 
award whennumbered and registered as a suit be- 
ae a suit for the purposes of O. XXXVIII of the 

ode. | 

Appeal from a decision of the First 
Class Subordinate Judge .at Karwar, in 
Miscellaneous Application in Original Suit 
No. 149 of 1926. 

Mr. D. R. Ugrankar, for the Appellants. 

Mr. G. P. Murdeshwar, for the Respond- 


ent. ' 

JUDGMENT.—In our judgment the 
application in writing in the present case 
to enforce an award under s. 20 of the 
Second Schedule to the Civil Procedure 
Code when numbered and registered asa 
suit became a suit for the purposes of 
O. XXXVIII dealing with attachment before 
judgment. Section 20 provides that the 
application is to be numbered and register- 
ed as asuit. Section 21 enables the Court 
after the requisite notice has been given to 
order an award to be filed and to pro- 
nounce judgment according to the award. 

It is argued that because there is a 
conflict of opinion between the Bombay 
and Calcutta High Courts as to whether 
s. 11 of the Civil Procedure Code dealing 
with res judicata applies to an application 
to enforce an award under s. 20 of the 
Second Schedule, that, therefore, we ought 
to follow. the decisions of the Bombay 
High Court, andhold that the provisions 
as toattachment before judgment do not 
apply tos. 20 any more than the provisions 
as regards res judicata do, i 
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We have accordingly beenreferred toa 
decision ‘of Sir Norman Macleod and Mr. 


Justice Fawcett in Rajmal Girdharlal. v.. 


Maruti Shivram (1) and to Abdul Aziz 
Shekh v. Chandu Sonu Khodke (2)a decision 
of Sir Norman Macleod and Mr. Justice 
Coyajee; and, on the other hand, to a deci- 


sion of Mr. Justice Teunon and Mr. Justice. 


Richardson in Guru Charan Sarkar v. Uma 
‘Charan Sarkar (3). It seems to us, however, 
that the question of res judicata is quite 
different to that of attachment before 
judgment. In particular, in Abdul Aziz 
Shekh v. Chandu Sonu Khodke (2) the ques- 
tion was whether the matter was res 
judicata because the proceedings under 
s.20 had abated. That to my mind raises 
quite a different consideration from the one 
we haveto decide. Similarly, supposing 
an award was :sét aside on the ground of 
the misconduct of an arbitrator, it could 


hardly be said that that was res judicata - 


as regards the merits of the dispute be- 
tween the parties, apart from the award, 
and that henceforth neither party could 
take any proceeding against the other hav- 
ing regard to that particular decision. We 
do not feel called upon in the present case 
to giveany decision on the question of 
res judicata any more than we feel obliged 
to consider the decision of Mr. Justice 
Heaton and Mr. Justice Rao in Raghavendra 
` Ayyaji Deasi v. Gururao Raghavendra 


Desai (4) as' to whether an award relating 


toa compliment or dignity can be enforced 
by means of, in effect, ss. 20 and 21 of the 
Second Schedule, ; 

In our judgment the learned Judge right- 
ly held that this was a suit for the purposes 
of O. XXXVIII, and accordingly he had 
jurisdiction to direct attachment before 
judgment. 

On the merits, we think, there was suffici- 
ent evidence before the Court to justify the 
finding that it was acase where an order 
for attachment should be made. 

Accordingly, this appeal will be dismiss- 
ed with costs.. l : 

ALN, A. Appeal dismissed. 

(1)59 Ind. Cas. 755; 45 B. 329; 22 Bom. L. R. 1377. 

(2, 89 Ind. Cas, 68; 27 Bom. L. R. 652; A.I. R. 1925 
Bom. 418. 

` <3) 70 Ind. Cas. 985; 26 O. W. N. 940. 
(4) 19 Ind. Oas. 882; 15 Bom. L. R. 362; 37 B. 442. 
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RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPEAL No, 89 
oF 1926, : 
December 20, 1926. ` 
Present:—Justice Sir Benjamin Herbert 
Heald, Krt., and Mr. Justice Cunliffe. 
DAW TOKE—PLAINTIEE—À PPELLANT 
i VETSUS 
MAUNG BA HAN—DEFENDANT— 
. RESPONDENT. 
Civit Procedure Code (Act V of 1908), ss. 47, 52 (2) 
—Decree against administrator—Haxecution—Objection 
by administrator that he has no assets—Accounts, 


inquiry into, whether falls under s. 47. 


Where an administrator against whom a decree is 
sought to be executed alleges that he has no asgets 
belonging to the estate in his hands, section 52 (2) 
of the Civil Procedure Code contemplates an enquiry 
by the Execution Court into the accounts of the ad- 
ministrator and the questions arising in such an 
enquiry will be questions arising between the 
parties to the suit in which the decree was passed 
relating to the execution, discharge or satisfaction of 
the decree. Under s. 47, therefore, such (questions 
must be decided by the Court executing the decree and 
not by a separate suit. [p. 431, col. 2; p., 432, col, J; Al 


Miscellaneous appeal against an order of 
the District Court, Pyapon, in divil Execu- 
tion Case No. 51 of 1924. 

Mr. Anklesaria, for the Appellant. 

Mr. Kyaw Din, for the Respondent. 


JUDGMENT.—Appellant holds ‘a 


“money-decree, passed ina mortgage suit 


after sale of the mortgaged properties, 
against respondent as administrator of the 
estate of Ma Myin and has applied for exe- 
cution. 

Respondent replied'that he had no assets 
belonging to the estate in his hands and 
that he had rendered accounts which were 
accepted by the Court in the administra- - 
tion proceedings. l 

Appellant desired to put him to proof 
of his accounts under the provisions of 
s. 52 of the Code of Oivil Procedure, but the 
Execution Court referred her to a regular 
suit. 

Appellant appeals on the ground that a 
regular suit would be barred by the pro- 
visions of s. 47 (1) of Code, and there is no 
room for doubt that this is so. 

[A] Section 52 (2) clearly contemplates an 
enquiry by the Execution Court into the 
accounts of the administrator and the ques- 
tions arising in such an enquiry will undoubt- 
edly be questions arising between the par- 
ties to the suit in which the decree was 
passed relating to the execution, discharge 
or satisfaction of the decree, Under g, 
47, therefore, such questions must be de. 
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cided by the Court executing the decree 
and not by a.separate suit. [A] 

We accordingly set aside thelower Court's 
order which is under appeal and direct 
that Court to dispose of the matter accord- 
ing tolaw. Respondent will bear appel- 
lant's costs in this Court, Advocate’ 8 fee to 
be three gold mohurs.- 

We note for the information of the lower 
Court that respondent's suggestion that 
his accounts: were finally accepted by the 
Court in the administration proceedings 
seems not to be true. He certainly filed 
certain accounts, but the last of those 
accounts showed that he still had assets 
belonging to the estate in his hands and 
did not show that the estate had been 
finally. administered. Shortly after those 
accounts were filed Ma Than Tin, who 
claimed to be a daughter of Ma Myin and 
as such entitled toashare of her estate, 
asked for further accounts, but respondent 
could not be found and in the end Ma 
Than Tin was referred toa regular suit. 
So far asthe record of the administration 
proceedings Shows, the estate has not yet- 
been finally administered 

ALN. Ay Order accordingly. 
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BOMBAY HIGH COURT. 
Crviu APPLICATION No. 664 or 1926. 
December 16, 1926. 

Present:—Sir Amberson Marten, Kr, ; 
Chief Justice, and Mr. Justice Blackwell, 
SESHGIRI NARAYAN KAMAT— 
DerenpaNntT—APPLICANT 


oe versus : 
VENKATESH LAXMAN KAMAT— 
PLAINTIFFR— OPPONENT. 

Ligitation Act IX of 1909), +s. 5—Appeal—Limi- 
tation—EHxtension of time— Review, time spent in, 
when to be excluded—Bona fides, necessity of. 

Before granting extension ‘of. time .for filing an 
appeal, the Gourt must be fully satisfied of the 
justice of the grounds on which it is sought to 
obtain an extension of time for attacking the decree | 
and thus depriving the- successful: litigant of the 
advantages which'he has obtained. [p. 432, col. 2; A.]- 

Arti appellant is not entitled as of right to deduct 
the period during which he had been prosecuting an 
application for- review to the lower Court: On the: 


contrary, time taken in proseciting an application - 


for review ought not to be deducted unless there is a 
ae ground for asking fora review. [p. 433, 
col, 1 3 

Pundlik v. Achut (4) and Ashanulla v. Collector 
of Dacca (5), followed, 


SESHG@TRI NARAYAN KAMAT v. VENKATESH LARMAN KAMAT, 


[iôi r: 0. 1927) 


- Mr. Nilkant Atmaram, for the Applicant. 

Mr. G. P. Murdeshwar, for the Opponent. 

JUDGMENT. 

Marten, C. J.—This is a partnership 
suit in which this Court gave judgment in 
second appeal on November 13, 1925, allow- 
ing the appeal and restoring the judgment 
of the trial Court with a certain varia- 
tion. 

On March 30, 1926, the present applicant 
applied for a review. This was rejected 
on July 19. Then onJuly 27, the present 
application for leave to appeal. to the Privy 
Council was presented which was followed 
on August 9 by an application for: leave to 
excuse the delay. 

The argument presented to us on behalf 
of the petitioner was that the period during 
which he was prosecuting the application 
for review ought to be entirely deducted: 
But Counsel for the respondents for the 
first time pointed out to us that even this 
would not by itself help the applicant, 
because even if that period was deducted, 
the applicant would still be out of time by. 
some six or seven days. This is now con- 
ceded: by Counsel for the applicant. The 
office calculation: is:in effect accepted, 
namely, that the period from November 13, 
1925, to July 27, 1926, would be 256 days. 


` But out of that, 48 days would be deducted 


for applying for and’ obtaining certified 
copy of the judgment, which reduces the 
total to 208 days. A further 90 days 
ought also to be deducted, being the time 
normally allowed for applications for leave 
to appeal. This leaves a balance of 118 
days’ QOn.the otherhand, the time oceupied 
for the review application’: was only 111 
or 112 days, thus leaving six or seven days 
unaccounted for. . 

[A] That being so, it is clear that the re- 
spondents have a valuable right in their 
favour, namely, that of limitation. ` And, 
as pointed out in Karsondas Dharamsey v. 
Bai Gungabat (1), the Court must: be- fully. 
satisfied of the justice of the grounds on 
which it is sought to obtain an extension of 
the time for attacking the decree and thus 
perhaps depriving the successful litigant of 
the advantages which he has obtained. [Aj 
That was a decision of Sir Lawrence 
Jenkins and Mr. Justice Batty. 


Now, here there seems to us no sufficient 
grounds under s. § ofthe Indian Limita- 
tion Act or otherwise for excusing the delay 


(1) 30 B. 329; 7 Bom. L. R. 965. 
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that has taken place. The most that 
Counsel for the appellants can say is that 
after the decision dismissing the applica- 
tion for review on July 19, 1926, he had to 
. communicate with his client, and he had'to 
obtain confirmation of the telegarm seht by 
“his clisat instructing him'to apply for leave 
to appeal to the Privy Council. It seems to 
us that this is an insufficient explanation. 
He must have known. that his time to apply 
for ‘leave‘'to appeal to the Privy Council 
was running out, and he should have been 
prepared in any ‘event with an application ‘to 
save lirhitation. 

[B] But, quite apart from that, there is a 
separate ground. The case has been pre- 
sented to us almost on the lines as if a 
litigant was entitled as of right to deduct 
any. period during which he has presented 
an application for review to the Court. In 
that respect Nariman Rustomji v. Hasham 
Ismayal (2) was relied on, and also ‘the 
decision of the Privy Council in Brij 
Indar Singh v. Kanshi Ram (3). But, in 


our opinion, neither of those cases has any. 


such wide application as is contended for 
by the applicant. On the contrary, the 
‘test laid down in Pundlik -v. Achut (4) and 
Ashanulla v. Collector of Dacca (5) ought, 
_ we think, to be applied, namely, that the 
appellant is bound to satisfy the Court that 
there were sufficient circumstances existing 
in his case to account for the delay, and 


that the time taken in prosecuting the ap-. 


plication for review ought not to be deduct- 
ed in calculating the period of limitation, 
unless there is a reasonable ground for ask- 


ing fora review. As stated in the head- ` 


notein Ashanulla v. Collector of Dacca (5):— 

“The mere presentation of an application 
for review, where itis not shown that the 
grounds therefor are reasonable and pro- 
per, isnot asufficient reason for admitting 
an appeal after the period of limitation 
prescribed for such appeal has passed.” |B] 

Now, O. XLVII, r. 1 of the Civil Pro- 
cedure Code, lays down the limitations 
under which a review can be presented. 
Aud the decision of their Lordships of the 


(2)'85 Ind, Cas. m i Bem. L. R. 1261; ALR, 
1925 Bom. 137; 49 B 

(3) 423 Ind. Oas. 43; a yi A. 218; 19 Bom. L. R. 866; 
33 M. L. J. 486; 22 M. L. T. 362; 6 L. W. 592; 126 P, 
W., R. 1917; 15'A, L. d. 117; 3P L. W. 313; 26 cL, 
, J. 872; 104 P. R. 1917; (1017) M. W. P 811: 22 0. W. 
N. 169; 127 P. L.R 1917; 45 O. 94 (P. CO). 

(4) 18 B. 84; 9 Ind, Dec. (N. s.) 564. 
(5) ) 15 O, 242; 7 Ind. Dec. (N. 8.) 746, 
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Privy Council in Chhajju Ram. v. -Neki (6) 


‘emphasizes the duty of the Court hearing 


the review in that respect. In the present 
case, it is perfectly clear that there was no 
new and important matter or evidence 
which was discovered, nor was there any 
mistake or error apparent ‘on the face of 
the reéord. So that the only reason put 
forward would be any other sufficient reason 
within the meaning of r. 1. Now it was 
‘pointed out by the Judicial Committee that 
“a Court hearing an application for the 
review of a decree on appeal has no jurisdic- 
tion to order a review because it is of opin. 
ion that'a different conclusion of law should 
have been arrived at,” 

In the present case, there was a business 
carried on in the firm’s name. Two persons 
diedtin 1914 and 1915, and, no doubt, tech- 
nically on their respective deaths, the part- 
nership, which was continued by the surviv- 
ing partners, would constitute a néw part- 


nership. All that isset‘out in thepleadings 


of the plaintiff at length. This Court has 
held that there was a continuation of the 
business after the death of the sécond part- 
ner in 1915, and consequently, the onus 
was on the defendants to show ‘that there 
was a dissolution but as that onus was not 


satisfied, the ordinary partnership accounts 


‘must be 'taken, The application for review 
that was presented to this Court, so it seems 
to me,in no way comes within -O. XLVII, 
r. 1, nor within the decision of “the Privy 
Council referred to above. At the utmost 
the grounds put forward would be grounda 
to urge on appeal to the Privy Council 

It seems to me, therefore, that ‘the appèl- 
lant has not satisfied us thathe was really 
prosecuting this review in good faith and 
on reasonable and proper grounds, In a 
case of this sort, one can quite ‘see that a 
litigant, in the position of the defendants, 
may desire to put off the evil day of accounts 
ing and payment, and that every delay, 
which the law permits,or even does not 
permit, is likely to be taken advantage of 
by such a litigant. To my mind, that 
class of litigant ought not to be encouraged, 
and I see no reason in the présent case to 
exercise any discretion, so far as we have a 
discretion, in his favour in that respect. So, 
personally, 1. would hold thatin any event 


(8) 72 Ind. Cas. 566; 49-1. 
1238; 30 M. L. T. 295; 26 0. W. N 
3P. L. T. 435; A. L R. 1922 P. O. 
P. W. R. 1922; 3 Lah. 127 43 M. 
(P. 0.) 995, 36 0. L. J. 459 (P. O. 


144; 24 Bom. L, R. 
697; 41 P. L. R. 1922; 
119: 161 W 37; 17 
ee 4U, P.L. By 
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the time occupied by the review application 
ought not to be excused under all the cir- 
cumstances of this particular case. 

That being so, in my judgment, this ap- 
plication for leave to excuse the delay ought 
to be dismissed. 

It is, therefore, unnecessary to say any- 

thing on the meritsof the application. 
Though we thought it right to hear Mr. 
Nilkant on that point, we have not thought 
it necessary to hear Mr. Murdeshwar in 
reply. As regards that, a point would arise 
as to whether the subject-matter of the suit 
amounted to Rs. 10,000 within the mean- 
ing ofs. 110 of the Oivil Procedure Code. 
The contention of Mr. Nilkant is that the 
| test is the detriment to be suffered by the 
defendants, and that although the plaintiff 
himself may not recover more than Rs. 4,000, 
stillthere were severalotherco-sharers in the 
partnership, and the result of the accounts 
ordered by this Court might be that they 
would be entitled to recover other large 
` pums from his clients, the defendants, which 
. in the aggregate would amount to Rs.10,u00, 
` On the other hand, Mr Murdeshwar cited 
to us the case of Hirjibhat v. Jamshedji 
(7) to show that when you have a case 
brought inthe Court of the Second Class 
` Subordinate Judge, then it must be taken 
that the Subordinate Judge could pass a 
decree only up to Rs, 5,000. However, we 
do not propose to express any opinion on 
` that interesting point. I only mention it 
to show that it has been not overlooked. 

I would, therefore, dismiss the applica- 
tion for excusing the delay with costs, and 
_ consequently, I would also dismiss the 
. petition itself with costs, 

Blackwell J.—I agree. 
A. N. A. ; Application dismissed. 
(7) 21 Ind. Cas, 783; 15 Bom. L. R. 1021. 


RANGOON HIGH COURT. 
Cirtt REGULAR Surt No. 505 oF 1926. 
“ December 20, 1926, 
Present: —Mr. Justice Chari. 
M. A. MAISTRY—PtatntTIFF 
versus 
ABDUL AZIZ RAHMAN—Deranpant 
Fraud—Suit to set aside decree for fraud, main- 
* tainability of—Ex parte decree of Small Cause Court 
-Fraud in service of process—Application to set 
` grde decree—Failure to furnish security—Dismisgal 
eo 
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of application—Fresh suit, whether maintainable— 
Rangoon Small Cause Court Act (VIL of 1920), Sch. I, 
T. 6. : 
A decree whether it be a-consent decree, an ex 
parte decree, or a decree passed after contest is liable 
to be vacated on the ground of fraud. [p. 435, col. 
A 


"But where a party against whom an ex parte decree 
has been passed bya Small Cause Court moves that 
Court for setting aside the decree on the ground 
that the summons was not tendered or served upon 
him and fails to get an adjudication on the point 
owing to his non-compliance with the condition 
imposed by the- Small Cause Court as to 
deposit or security, he cannot subsequently be 
allowed to institute afresh suit tohave the aecree 
set aside on the same ground. [p. 435, col. 2; B] 

Mr. Hunoose, tor the Plaintili, 


JUDGMENT,—This suit is a clear 
attempt to evade the provisions of T. 8 in 
Sch. 1 to the Rangoon Small Cause Court 
Act, which enable the Small Cause Court, 
when an application for setting aside an 
ex parte decree is presented, to order the 
party either to make payment into Court 
of the . decretal amount and costs or to 
furnish security for the same. | 

The facts are that the plaintiff in this 
suit was a defendant in Civil Regular 
No. 1298 of 1926 of the Oourt of small 
Causes, Rangoon. An ex parte decree was 
passed against him on the 22nd of Feb- 


.ruary, 1926. The summons in that case is 


alleged to have been tendered to and, 
served on him personally and the name’ 
appears on the back of the copy of the 
summons tendered. The defenaant denies 
that he ever signed a copy of the sum- 
mons or that summons was tendered to 
him; and if his allegation is true, the 
signature which appears on the back of the 
copy of thesummons must be a forgery. 

On the 17th of August, 1926, the plaint- 
iff in this suit, as defendant in the Small 
Cause Court suit filed an application to | 
set aside the ex parte decree. He did not 
deposit the’ decretal amount into Court, 
which is the usual practice of the Court. 
In his application he alleged that he did 
not receive the summons and that the 
signature appearing on the back of the 
copy of the summons was a forged and 
fabricated one. 

On the 14th of September, 1926, the 
defendant filed an application praying that 
the Court would be pleased to direct him 
to furnish security for the decretal amount 
instead of depositing it into Court in 
cash. On the same day, the Fourth Judge 
of the Small Cause Court ordered him to 
file an affidavit of the proposed surety, 
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This application was filed by a Pleader 
and the order of the Judge is endorsed on 
the application itself. 

On ths 16th of September, 1926, he filed 

-another application in which he pretend- 
ed to be igoorant of the order passed on 
his application to furnish security, stated 
that, as the suraty wa3 a servant of the 
Commissioners, Port of Rangoon, he could 
not obtain leave to come to Oourt and 
prayed for a week’s extension of time for 
the purposes of furnishing the security as 
the one month'a time within which the 
deposit had to be made or security furnish- 
ed-would expire onthe 18th of Septem- 
ber, 1926. This application was rejected 
and as no deposit of the decretal amount 
and costs was made before the 18th of 
September, the application for setting aside 
the ex parte decree was dismissed on the 
21st of September, 1926. 

Having tried the Small Cause Court and 
having failed in his attémpt, he very 
promptly, on the 18th of October, 1926, filed 
a suit in this Court for setting aside the 
very same decree on accountof fraud. The 
frauds alleged bothin the application to 
set aside the ex parte decree and in the suit 
are two: (1) that the summons had not been 

‘served, that the service was suppressed 
and that the signatureof the plaintiffs in 
this suit was forged on the copy of the 
summons; and (z) that the promissory note 
sued on is a fabricated document and that 

-the claim in thesuitis a false one. : 

Many of the authorities on this subject are 
collected in the judgment of Mr.” Justice 
Beasley in Musthan v, Mohendra Nath Singh 
(1). The later rulings publisnedin the reports 
after Mr. Justice Beasley's judgment was 
delivered lay down no new principle but are 

. merely applications of principles well-estab- 
lished to the facts of particular cases, [A] It 
may be taken as settled law that a decree, 
whather it be a consent decree, an ex parte 
decree, ora desree passed after contest, is 
liable to be vacated on account of fraud. [A] 
A Ours has undoubtedly jurisdiction to 
vazite the decree but as is pointed out by 
Sir Lawrenca Jenkins in the case of 
Nanda Kumar Howaladar v. Ram Jiban 
Howaldar (2) the jurisdiction must 
exercised with care and reserve. It may 
also be taken as settled law that the fraud 


(1) 76 Ind. Cas. 794; 1 R. 500; A. I. R. 1924 Rang. 


119. z ; 
09 23 Ind. Cas, 937; 41 0, 990; 18 Q, W. N., 681; 19 
Oy Lied, 457, 
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alleged must bə an extrinsic fraud, The 
mere fact that a decree was obtained by 
perjured testimony is no ground for setting 
aside that decree. [Kadirvelu Nainar v. 
Kuppuswami Naicker (3)]. This is a Fall 
Bench case of the Madras Higb Court and 
the authorities are exhaustively discussed. 
The reasoning, which applies to the case of 
a decree obtained by perjured evidence, 
applies also to a decree on a false claim. 
[Kripasindhu Panigrahi v. Nandu Charan 
Panigrahi (4) and Janki Kuer v. Mahabir 
Singh (5).] As is pointed out in another 
case of the Patna High Court [Ram Narain 
Lall Shaw v. Tooki Sao (6)) the fraud practis- 
ed must be such a one that as a result of 
the fraud, the defendant in the first suit 
was prevented from placing his case before 
the Court. Till such a fraud is established, 
the Court cannot investigate the question 


- whether the original suit was a false one 


ornot, Such a fraud is in this case alleged, 
that is, a fraud by which the signature of 
the plaintiff in this suit according to his 
testimony was forged on thé copy of the 
summons. The Court was misled into the 
belief that the defendant had been duly 
served and the defendant had been pre- 
vented from placing his case before the 
Court. [B] But this fraud, which must be 
proved at the very outset before the other 
points urged on behalf of the plaintiff in 
this suit can be considered, is the same 
fraud on which the application to the Small 
Cause Court to set aside the ex parte decree 
was based. That application was not tried 
on the merits so that though it may be 
argued that it is not res judicata, still, 
having moved the Small Cause Court for 
the purpose of setling aside the ex parte 
decree on the ground that summons was 


. not tendered or served on him and having 


been given an opportunity of establishing 
his case, the plaintiff by non-compliance 
with the condition imposed by the Small 
Cause Court failed to get an adjudication 
on that point in that Court. Itis, therefore, 
not open to him tocometo this Court and 
ask for an adjudication on thesame point [B] 
The result of allowing the plaintiff to prove 
these facts in this case would be merely to 
enable him to evade a statutory provisicn, 


(3) 45 Ind. Cas. 774; 41 M. 743; 34 M. L. J. 590; 83 
M. L. T. 372; 8 L. W. 103; (1918) M. W, N. 514 (E. Bj, 

(4) 56 Ind. Cas. 606; 1 P. L. T. 206. ` 

(5) 58 Ind. Cas. 317; 2 U, P. L. R. (Pat.) 242, 

(8) 58 Ind. Cas. 182; 5P. L. J, 259; 1 BLL, T Hy 


` (1920) Pat. 98; 2 U. P, L, R, (Pat.) 51, 
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For these reasons I hold that no decree 
_ ought to be passed in favour of the plaintiff, 
“though the defendant in the present suit is 
‘ex parte, and the summons is alleged to have 
‘been tendered and signed by him. The 
plaintiff's suit is, therefore, dismissed. 
ALN, A Suit dismissed, 
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_ MADRAS HIGH COURT. 
Cryin Revision Petition No, 914 or 1926. 
December 10, 1926. 
Present:—Mr. Justice Ourgenven. 
MOIDEEN MEERA SAHIB— 
PETITIONER 
Versus 
ORUZ MICHAEL FERNANDO— 
g RESPONDENT. ac 
“ Madras Local Boards Act (XIV of 1920)—Rules for 
conduct of elections, rr. 3,4—Union Board election— 
Petition to set aside—Enquiry part-heard before Dis- 
` trict Judge— Transfer to District Munsif, to complete 
“enquiry, whether competent—Rule regarding all can- 
didates to be parties to election petition, breach of— 
“No votes obtained by non-impleaded candidate—No 
‘Objection taken—Hnquiry, validity of—Charges of 
| pêrsonation at election; whether can be raised at elec- 
‘tion enquiry when not raised at time of election. 

The words “to hold the enquiry” in sub-r. (3) of r. 4 
of the rules for the conduct of enquiries and decision 
of disputes relating to elections under Madras Local 

.. Boards -Act XIV of 1920 must be taken to cover 
‘ the conclusion of an enquiry which has been initiated 
-in the higher Court, so that'the transfer: of a part- 

heard Union Board election enquiry from the file of 
a District Judge to that of a District Munsif is not 
ultra vires and is perfectly valid. [p. 437, cols. 1 & 2;A] 

Although under r, 3 of the rules for the conduct of 
elections a candidate in an election petition who 
seeks to set aside an election and claims to have 
himself been duly elected ought to implead all the 
other ‘candidates as parties respondents, where no 
-yote is recorded at all in favour of the candidate not 
soimpleaded and he did not prefer any objection 
before the Court, and the outcome of the election 

` préceedings would not have been different, if he had 
‘been impieaded asa party, the High Court will not 
‘interfere in revision with the order passed by the 
Jower Court merely on the ground of breach of the 
|, rule. If any rule is broken the petitioner on an election 
` petition can take advantage of the fact and endeavour 
to get a decision passed in favour of his opponent 
“get aside, |p. 437, col. 2; p. 438, col. 1; B] A 

“An objection that some persons had personated 
` he voters atan election is an irregularity that can 

‘be raised at an election petition for enquiry, although 


the alleged personation was not challenged at the | 


time of voting itself, [p. 438, col. 2 C;] 

- Petition, under s. 115 of Act V of 1908 

and a. 107 of the Government of India 

Act, praying the High Court to revise an 
order of the Courtof the District Munsif, 


Pte B 
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Srivaikuntam, dated the 7th August, 
1926, in O. P. No. 346 of 1925 (O. P. No. 58 
of 1925 on the file of the District Court, 
Tinnevelly). 

Mr. 8. Rajagopalachariar, for the Peti- 
tioner. 

Mr. K. R. Rama Iyer, for the Respond- 
ent. 

JUDGMENT.—This civil revision | 
petition has been presented against the 
order of the District Munsif of Srivai- 
kuntam,in O. P. No. 346 of 1925, which 
comprised an enquiry under the rules relat- 
ing to election disputes. The election in 
question was to Ward No. 10 of the’ Union 
Board of Alwarthirungarai. There were 
three candidates, the petitioner, the respond- 
ent and one Alagapiran Aiyangar. Of 
the 35 voters, 29 cast their votes, 15 in 
favour of the present petitioner and 14 in 
favour ofthe respondent, the third candidate 
gettingrno vote at all. The petitioner was 
accordingly declared elected: whereupon the 
respondent filed this petition before ‘the 
District Court objecting to the election, 
The learned District Judge issued summons 
to some of the witnesses, actually examined 
one witness and allowed certain docu- 
ments to be filed and then transferred the 
case for disposal to the District Munsif of 
Srivaikuntam. Some of the witnesses 
whom it was desired to examine were said 
to beabsent in Colombo and the respond- 
ent applied for a commission, which was 
objected to by the petitioner but was 


‘granted and was returned executed in due 


course. Subsequently the petitioner, alleg- 
ing, it is said, that being a Village Munsif 
he was unable to spare ‘time then for the 
enquiry and that he had no facilities for 
examining the witnesses on commission, 
asked that they should be summoned to 
appear in person or that a second com- 
mission should be issued. There had been 
a great deal of delay very largely due to 
the petitioner's own fault, in the conduct 
of this enquiry and the District Munsif 
refused to grantan adjournment for this 
purpose and proceeded-to dispose of the 
petition, finding that in the case of three 
votes instanced by the respondent the 
voters must have been impersonated. He 
accordingly passed an order unseating the 
petitioner and directing that the respondent 
should be declared to have been elected. 
The first objection raised to this order in 
revision is that the Court should “have 
granted the adjournment asked for. l,da 
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_ not think.that there is any substance in the 
contention that the petitioner as Village 
Munsif was precluded from attending to 
the case. It has not even been alleged 
before me that he putin a formal appli- 
cation for leave to the Revenue Authori- 
ties and that he was refused. It appears 
that the election took placeas far back as 
the 27th May, 1925, and the District Munsif's 
order was not passed until the 6th of 
August, 1926. I think that he was fully 
justified in bringing the proceedings to an 
end under the circumstances, 

[A] The next point has to do with the 
action taken by the learned District Judge 
in transferring the case after it had been 
partly heard by him. It is said that in so 
doing he acted ultra vires and that the 
District Munsif had not jurisdiction to take 
up. the enquiry and conclude it, whether or 
not he would have been competent to have 
tried it, de novo upon its transfer to him. 
Under sub-r. (3) of r. 4 of the rules for the 
conduct of enquiries and decision of dis- 
putes relating to elections “a District Judge 
or Subordinate Judge may in the case of 
Union Board elections: direct any Court 
subordinate to him to hold the enquiry.” 
The question is whether the words “to 


hold the enquiry” can be taken to cover. 


the: conclusion of an enquiry which has 


been initiated in the higher Court. I have. 


been referrad to Kumaraswami Reddiar v. 
Subbaraya Reddiar (1) as authority to the 
contrary. That was a case which was 
decided under s. 13 of the Madras Civil 
Courts Act, IIT of 1873, which enables the 
District Judge to “refer any appeals from 
the decrees and orders of District Munsifs, 
preferred in the District Court, to any 
Subordinate Judge within the District.” 
. Following certain decisions under s. 25 of 
the Oivil Procedure Code of 1882 and under 
s.6of Act VIII of 1859 it was held that 
there was no such power in the case of a 
part-heard appeal. So far as the Civil Pro- 
cedure Code is concerned the introduction 
of the words “at any stage” into the pre- 
sent s. 24, which corresponds to the old s. 
25, makes this decision no longer good law 
and, as has been pointed out in Palanisami 
Cowndan v. Thondama Cowndan (2) it was 
neyer the law applicable to the trial of 
suits, inasmuch as O. XVIIL r. 15 makes 
it clear that asuit may be transferred even 


(1) 23 M. 314; 10 M, L. J. 5l; 8 Ind, Dee, (N. 3) 
(2) 26 M. 595. 
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when part-heard. The argument has been 
used that r.6 of the rules for the conduct 
of enquiries, which provides that every 
election petition shall be enquired into as 
nearly as may bein ‘accordance with the 
procedure applicable under the Civil Pro-. 
cedure Code of 1908 to the trial of suits 
attracts the provisions of s. 24. I think it 
may at least be said that on the analogy pre- 


-sented by s. 24 the transfer after part-hearing 


of anenquiry of this nature, which resem- 
bles in all essential respects a suit, would 
be permissible. In Zemindar of Bodokimidi 
v. Seesil Kumar Lahiri (3) the question 
arose whether the transfer ofa suit by the 
Agent to the Governorin Ganjam to the 
Special Assistant Agent, under the Agencv 
Rules, after he had partly heard it, wa. 
within his competence. The phrase used 
by the rule in question was “may refer any 
suit for the decision of the Divisional 
Assistant” and it was decided that although’ 
the words “at any stage” occurring in s. 
24 of the Civil Procedure Code were not 
to be found in therule, yet there was no 
ground for limiting the Agent’s power of. 
transfer to suits in which no proceedings 
were taken at all before they were trans- 
ferred. Krishnan, J., pointed out that the 
rule did not in terms restrict the power of 
transfer to a stage “before the first ‘hear- 
ing” and this observation is as pertinent to 
the present case as it was to that one. 
Againin Alagu Ambalam v. Emperor (4) 
the power of a District Magistrate to with- 
draw an appeal from a Subordinate Court 
was considered, and it was held that there 
was nothing in the Code of Oriminal Pro- 
cedure to limit the power of withdrawal 
in such a way, for instance, as to exclude 
from it part-heard cases. Applying. the 
principle of these decisions to the present 
case I consider that there is nothing in the 
rules which incapacitated the District Judge 
from taking the course which he adopted. 
(Aj It may be further pointed out that the 
objection is ofa technical character, that 
there is nothing to show that it has in any 
manner prejudiced the petitioner, and that 
he failed to take any objection toit before 
the lower Court. I accordingly find no 
substance in this point. 

[B] It isnext said that under r. 3 of the 
same rules “if any candidate claims a 
declaration that he himself or any other 
candidate has been dulyelected he shalljoin 
F 9 Ind. Cas. 811; (1918) M. W. N. 772. 

: lo 31 M. 277; 18 M. NA J. 89; 7 Or. fa J. 329, 
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asrespondents to his petition all other candi- 
dates who were’ nominated for the election 
but had not withdrawn before the polling.” 
Admittedly the third can?idate, Alagapiran 
Aiyangar, was not joined in this peti- 
tion and notwithstanding the omission, the 
learned District Munsif has given a declar- 
ation, as prayed, that the respondent has 
been properly elected. It must be found 
accordingly that there was a breach of the 
termsofr. 3 and the question I have to 
consider is whether in revision this Court 
should interfere and set aside the order. I 
am notimpressed by the argument that it 
was not a matter for the petitioner to 
raise. If any rule has been broken. the 
petitioner may certainly take advantage of 
the fact and endeavour toget a decision 
passed in favour of his opponent set aside. 
But there is in the first place the circum- 
stance that the third candidate obtained 
not asingle vote in his favour and did 
not himself prefer any objection before the 
lower Court. It is fairly certain, therefore, 
that had he been impleaded, the outcome 
of the proceedings would not have been 
different. Added to this, no objection was 
raised by the petitioner before the lower 
Court and I think, proceeding on the 
analogy afforded by O. I, r. 13 read with s. 
Yu, Civil Procedure Code, he should not, 
except in unusual circumstances, be allowed 
to press it in revision. As I have said, the 
election took place so far back as 27th May, 
1925, more than 18 months ago, andsomesub- 


stantial grounds not unconnected. with the 


merits of the case should be put forward 
for further interference. I do not think 
that this objection is otherwise than a 
formal one and I, therefore, refuse to allow 


t. |B] 


[6] Theremaining point, ia which also ` 


I see no substance, is thatthe persons who 
seem to have impersonated voters Nos. 26 
and °30 were not challenged at the time 
of the election and, therefore, the evidence 
relating to the invalidity of these two votes 
cannot be received. No provision has been 
shown to me according to which the objec- 
tion can be sustained and I think it is 
quite clear that*irregularities of this kind, 
although not brought to light at the time of 
election, can be enquired into and acted 
upon under the rule. C1 

The Civil Revision Petition fails on all 
points and is dismissed with costs. 

V.N.V, Petition dismissed, 


DCONGERSI AVOWAR D, HRIBHOY PRAGJI, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Suir No. 9 or 1925. 

February 16, 1927. 

Present:--Mr. Rupchand Bilaram, A. J.C, 

DOONGERSI AVCHAR— PLAINTIFF 
VETSUS 
HARIBHOY PRAGUI AND ornsrs—. 
DEFENDANTS, 

Hindu Law—Joint family—Partition—Son's right. 
to sue in lifetime of father—Property situate in Native 
State, whether can be included—ZInternational law 
Jurisdiction of Courts. 

A Hindu son, a member of a co-parcenary, has a 
right to maintain a suit for partition of the co-parce- 


nary property, eyen in the lifetime of his father. 
[p. 488, col. 2; A 

Jogul Kishore v. Shib Sahai (1), Subba Ayyar v. 
Ganasa Ayyar (2), Rameshwar Prosad Singh.v. La- 
chmi Prosad Singh (3) and Digambar Mahton v. Dhan- 
raj Mahton (4), relied upon. 

It is a fundamental principle of international juris- 
prudence that a sovereign of a country acting thrqugh 
the Courts thereof, hasno jurisdiction over any matters 
with regard to which he cannot give effective judg- 
ment or which he can render effective only by 
interfering with the authority ofa foreign sovereign 
or the jurisdiction of foreign Court; and an effedtive 
judgment means a decree which the sovereign under 
whose authority it is delivered, has, in fact, the power 
to enforce against the person bound by it and which, 
therefore, his Courts can, if he chooses to give the 
necessary means, enforce against such person. [p. 
439, col. 1; B] ` 

Property sitvated in a Native State and claimed 
by a person residing there as his own cannot be in- 
cluded in a suit for partition instituted in a Court 
in British India as neither the property nor the 
person is amenable to the jurisdiction of the British 
Courts. [p. 439, cols. 1 & 2; © 


Mr. Dipcrand Chandumal, 
Plaintiff. 
Mr. Kalumal Fahlumal, for the Respond- 
ents. 


ORDER.—This is a suit by a Hindu 
governed by the Mitaksbara Law agaiust 
his father, uncles and cousins for partition 
of property alleged to be joint Hindu . 
family property partly situated within the 
jurisdiction of this Court and partly ina 
Native State. 

Two preliminary issues have been raised 
astothe maintainability of the suit as 
framed. l < 

[A] The first issue isas to the right of 
the plaintiff to sue in the lifetime of his 
father. It is not disputed that accord- 
ing to the view ofthe Allahatad, Madras, 
Caleutta and Patna High Courts a Hindu 
son has an unrestricted right to ivetitute 
a suit during the lifetime of his father. [A] 


for the 
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Jogul Kishore v. Shib Sahai (1), Subba Ay- 
yar v. Ganasa Ayyar (2), Rameshwar Prosad 
Singhv. Lachmi Prosad Singh (3)and Digam- 
bar Mahton v. Dhanraj Mahton (4). The 
only restriction imposed by the Bombay High 
Oourt on the son’s right to maintain such 
a suit is that he should do so with the con- 
sent of hisfather [Apaji Narhar Kulkarni 
v. Ramchandra Ravji Kulkarni (5)] This 
was a Full Bench decision to which Sir 
Oharles Sergeant, C. J., Barley, Candy and 
Ranade, JJ., were parties. Ranade, J., how- 
ever, dissented from the view of the major- 
ity and took the same view as that of the 
other High Courts. 

In the present case the father is a consent- 
ing party and the first point does not, there- 
fore, arise. 

The second issue is as to the right of 
the plaintiff to include in this suit pro- 
perty situated in the Kathiawar State, and 
in - the possession of defendant No. 
2. He has denied that he is a co- 
parcener with the plaintiff or his father 
and hisother uncle, viz., defendant No. 1 
in the case. He has claimed the Kathia- 


war property as exclusively his own and ` 


has disowned his interest, if any, in the 
rest of the property. He is himself a 
foreigner and isin no way amenable to the 
jurisdiction of this Court. 

[B] It is a fundamental principle of in- 
ternational jurisprudence that a sovereign 
of a country acting through the Courts 
thereof has no jurisdiction over any mat- 
ters with regard to which he cannot give 
effective judgment or which he can render 
effective only by interfering with the author- 
ity of a foreign sovereign or the jurisdiction 
of a foreign Court: Dicey on Conflict of 
_ Laws, Edition III, page 40 and an “effective 
judgment” has been defined to mean 
a decree which the sovereign under whose 
authority it is delivered, has, in fact, 
the power to enforce against the person 
bound by it, and which, therefore, his courts 
can, if he chooses to give them the necessary 
means, enforce against such person. (Dicey 
page 42). [B] > 

[C] In the present case, it is not serious- 
ly contended that the decree, if any passed 
by this Court will not be effective either 

ms A. 430; A. W. N. (1883) 102; 3 Ind. Dec. 364 

(2) 18 M. 179 at p. 183; 6 Jnd. Dec. (N. B.) 474. . 

(3) 31 O. 111; 7 C. W. N. 688. 


(4) 67 Ind. Cas. 166; 1 Pat. 361; 3 P. L. T. 238; A. 
I. R. 1922 Pat. 96. 3 


(5) 16 B, 29; 8 Ind. Dec. (x. s.) 497 (F. B3). 
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as a judgment in vem or as a judgment 
in personam as both the property and the 
person possessing it are in no way amen- 
able to the jurisdiction of the King- 
Emperor. Under the circumstances, this 
Court has no jurisdiction to entertain the 


plaintiff's claim against the property in 


the Kathiawar State and such property 
must, therefore, be excluded from the suit. 


i would, however, allow defendant No. 
2 to remain on the record as a proper 
though not a necessary party to the suit, 
but inno case will he be permitted to 
claim a share in the property within British 
India having expressly disowned his right, 
if any, therein. 

The case should now be set down for 
hearing on the other issues in the case. 

P. B. A. Order accordingly. 

A N.A. 


pn 


MADRAS HIGH COURT. 
APPEALS Nos. 308 AND 383 or 1923. 
November 20, 1926. 
Present:—Mr Justice Kumaraswami 
Sastri and Mr. Justice Reilly. 
TALATAM SATTEYA BEING MINOR BY 
’ FATHER AND GUARDIAN TALATAM 

SATHIRAJ U—Dzgrenpant No. 2 
—APPELLANT IN BOTH 


versus 
DAMISETTI SATTIRAJU—Puaintirr 
— RESPONDENT IN BOTH, 

Hindu Law—Alienation—Lapse of time—Inade« 
quacy of price—Burden of proof—Method of valuation 
—Capitalising income—Price of adjoining lands. 

In a suit. by a Hindu son to set aside an alienation 
by his father for a considerable sum of money made 
several years before suit, the Court will require very 
clear evidence to show that the sale was not 
for a proper price, especially if there is no evidenas 
that the purchaser had any particular motive for 
entering into a fraudulent transaction with the seller, 
[p. 440, col. 2; A] 

Capitalising the value of paddy land by taking the 
price of paddy at any particular date is not a safe 
way of arriving at the capital value of the land since 
the price of paddy is subject to frequent fluctuations, 
going up and down within a fairly-wide margin. 
The safest way to value such land is to find out if 
possible for what price adjoining land or neighbour- 


. ing land of the same quality and value has been sold 


about the time of the purchase in question. fp. 440, 
col. 2; p. 441, col. 1; BJ] 

Appeals against the . decrees of the Court 
of the Subordinate Judge, Cocanada, dated 
the 12th February, 1923, inQ. 9, Nos. 36 
and 36 of 1921, . 
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Mr. P. Somasindaram, for the Appellant. 
- Messrs. K. Ramamurthi and K. Rames- 
vara Rao, for the Respondents. 

ae JUDGMENT. 

Reilly, J.—These appeals relate to the 
sale-of about 11 acres of wet land in the- 
Godavari District by one Damisetti Satiraju 
for, himself and his undivided son also 
called Damisetti Satiraju to one Satheyya 
a minor represented in this transaction 
by his father. The sale was in December, 
1920, under Ex. D for Rs. 10,000. In O.S. 
No. 35 of 1921 on the Subordinate Judge's 
file the minor Satiraju has.sued for parti- 
tion. and incidentally has alleged that this 
sale isnot binding on him because it was 
not supported by consideration and was 
for, a price considerably below the value 
of the land. In 0.8. No. 35 of 14721 on 
the Subordinate Judge’s file the pur- 
chaser, Satheyya, has sued for possession 
of the land and mesne profits. The Sub- 
ordinate Judge heard the two suits to- 
gether. The land sold consists of two 
adjoining Survey Nos. 454/1,5 acres and 
48 cents in extent and 454/2, 5acres and 
45 cents in extent, Itis not disputed that 
out of the Rs.10,000 the purchaser, Satheyya, 
retained, under the sale-deed and, still 
retains Rs. 2,460 which he was to keep 
with him until. the father Satiraju was 
ready to buy some other land with it. Of 
the remainder of Rs. 10,000 the Subordinate 
Judge has found that Rs. 7,300 repre- 
sents a genuine transaction binding on 
the minor Satiraju. He has also found 
that the price of Rs. 10,000 was distinctly 
inadequate, the proper price according to 
him being about. Rs, 14,500. He has 
disposed of the matter, so far asthe minor 
Satiraju is concerned, in this way.” In his 
opinion the purchaser has only paid only 
about. half the proper value of the two 
plots which are of nearly equal extent. 
The Subordinate Judge has, therefore, 
foundthe sale binding on the minor so far 


_as, one ofthe plots is concerned, that is 


half of the preperty sold, and with regard 
to. the other plot he has found that it is 
binding on the father of, Satiraju and not 
on, the son; and, therefore, in making his 
preliminary decree for partition he has 
allowed the minor Satiraju half of one of 
the plots, that- is Survey Nos. 454/2, but 
has excluded the other plot Survey 
Nos. 454/1 from the partition altogether as 
belonging tothe purchaser Satheyya. 

In Appeal No, 308 of 1923 the purchaser 
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Satheyya claims that heis entitled to the 
whole of the two plots, and it is urged 
that he has paid a proper price for them. 
It will be convenient first to consider the 
question of price. Junderstand thesu ggestion 
for the minor Satiraju to be that his father 
sold these lands nominally for Rs. 10,000, but 
yeally received some larger amount which 
he put into his own pocket or spent for 
his own purposes. That is really implied. 
in the allegation that the sale for Rs. 10,000 
instead of being for an appropriate price 
was fraudulent and collusive.. [A] It 
appears to me that, when we are examining 


-the sale ofa large piece of land for a very. 


considerable sum of money such as Rs.10,000 
made several years ago, we require very 
clear evidence to show that the sale was 
not for a proper price, especially if there 
is no evidence that the purchaser had 
any particular motive for entering into a 
fraudulent transaction with the seller. 
[Al In this case nothing appears in the 
evidence to show that Satheyya's father 
who carried through the purchase for his 
minor son, was likely to have been ready 


. to assist the father Satiraju in swindling 


his son Satiraju. There is a certain amount 
of oral evidence on both sides in regard 
to the estimates of the value of the lands. 
sold. But mere oral expression of opinion. 
in such cases does not anpear to me to be 
of much value. The Subordinate Judge 
has arrived at his estimate of Rs: 14,000 


by capitalising the annual yield of, the. ’ 


land. It appears that these lands for some 
reason or other were out of the possession 
of the father Satiraju and in the possereion 
of his wife, with whom he had quarrelled; 
the father Satiraju sent a notice Ex BB, to 
his wife's father demanding Rs. 880 as the 
profits of the land for a year. The Subordi- 
nate Judge thinks that the income may.be 
capitalised at 20 years’ purchase which, if 
Rs. 880 was accepted at the annual income, 
would come to Rs. 17,600; but, asa matter 
‘of fact, the Subordinate Jndge has adopted. 
Rs. 720 as the income because he takes 
that to be admitted in the plaint, and the 
purchaser agrees that 100 bags of paddy. is 
the produce for a year.[B]. Capitalising 
the value of paddy land by taking the price 
of paddy at any particular date does not 
appear to be asafe way of arriving at the 
capital, value of the land. because every 
one knows that the price of paddy is sub- 
ject to frequent fluctuations, going up and 
down within a fairly wide margin. The, 
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` safest way to value such land appears to me 
to find out if possible for what price adjoin- 
ing land or neighbouring land. of the same 
quality and value has been sold about the 


time of, the purchase in guestion. (Bi In. 


this case we have five sale-deeds and relat- 
ing to thesale.ofa land near the land in 
question. Exhibit'S shows that in 1919, 2 
acres and 45 cents of jirayati land near the 
plaint land were sold for Rs. 1,600. Ex- 
hibit A shows that in 1921 an acre 
of jirayati land near the land with 
which we aré concerned was sold for 
Rs. 800. Exhibit E shows that in 1921, 1 
acre and 12 cents of inam land near the land 
with which we are concerned were sold for 
R3. 1,000. Itis not disputed that the lands 
covered by each of these sale deeds is of a 
similar quality and value to the land now 
in question. The land in question, as I 
have said, was sold for Rs. 10,000, It was 
11 acres in extent; but we have to take into 
consideration the fact that, though it was 
sold-and:the money largely paid by the 
purchaser in December, 1920, it was part 
of the contract that the land should remain 
in the possession of the seller -until the 
following June the seller taking the crops, 
80: that the actual price would come to 
about Rs. 1,000 an acre. This landis inam 
land, on which a quit rent of one rupee 
an acre is paid. The lands covered by 
Exs. S and A are jirayati lands on which Rs.9 
or Rs. 10 an acre has to be paidas Gov- 
ernment assessment. The land covered by 
Ex. Ais inam land. Now even if we take 
into consideration the Government assess- 
ment on the lands covered by Exs. S and 
E we find that those pieces of land were 
sold at prices lower than the price paid by 
the purchaser in this case. On the other 
hand, there are two other sale-deéds, Exs. 
Land II. Exhibit I shows that in 1921, 4 
acres and 39 cents of wet land on the other 
side of the village were sold for Rs. 9,000 
and Ex, II shows that in the same year 4 
ores and 73 cents were sold for Rs. 10,000. 
In regard to Ex. I, D. W. No. 7, the writer, 
admits that the produce is about double 
the produce of the land with which we are 
concerned, as estimated by witnesses on 
both sides, and also that the land covered 
by Ex.I is fit for sugarcane cultivation for 
which it is not suggested the land with 
which we are concerned is fit. Therefore 
Ex.1 is not of much use to us. In regard to 
Ex.IT, D.W. No. 8 states that its produce is 
10 bags of paddy an acre like the land now 
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in question; but he does not really appear ta: 
know much about the land, Unfortunate- 
ly we have not got evidence to explain why 
such a large price was paid for the land 
covered by Ex. I. I do not think it would 
be safe without further explanation to 
infer from this one document alone that 
the proper market-price of land in the 
neighbourhood of similar quality to the 
land now in question was as high as 
Rs. 2,000 an acre in the face of the other 
documents Exs. A, Eand:S which show 
that the market-price was less than Rs. 1,000 
an acre. Imayadd that the minor Satiraju’s 
maternal grandfather, Lachanna, who gives 
evidencefor him as D. W. No. 9says thatthree 
months before his examination he bought 
6 acres of inam and jirayati land apparent- 
ly similar to that in question for Rs. 6,000 
and that 4 years earlier he bought some 
similar land: at Rs. 710 an acre. Taking 
all the evidence available together it does 
not appear to me that it is shown clearly 
that the father Satiraju when, he sold the 
lands now in question for about Rs. 1,000 
an acre, was selling below the market 
price; still less does it appear that these 
lands were sold fraudulently. In this con- 
nection one other point has to be remem- 
bered. It appears that the father Satiraju 
owned a. considerable sum of money to the 
Vijayarangam estate and that he had been 
informed that, if he paid the amount at 
once Rs. 1,400 would be remitted and asa 
fact that amount was remitted. That was 
a very good reason for selling this property 
rather urgently, may not be able to get 
quite as much as they would if they 
could afford to wait for a favourable op- 
portunity. Iam unable, therefore, to agree 
with the Subordinate Judge that these 
lands were sold by the father Satiraju for 
less than the proper price. í 

Now in regard to the consideration, a 
large amount was admitted before the Sub- 
ordinate Judge and he found that the 
consideration was binding on the minor 
Satiraju tothe extent of Rs. 7,300 but he 
refused to believe in” the debts represented 
by Exs. K (L) and L (1); which the purchaser 
was to pay off. However, it is not seriously 
contended now for the mincr Satiraju that 
the Subordinate Judge’s finding ean be 
supported on that point. 

There still remains in the hands of the 
purchaser from the date of Ex.Da sum 
of Rs. 2,460 and that amount the purchaser 
has undoubtedly to pay. Tha most proper 


442. 


course in the circumstances appears to be 
to order him to pay that amount into the 
Subordinate Judge’s Court, to be dealt 
with in the partition suit, with interest at 
12 per cent. per annum from the date on 
which he got possession of the land sold, 
In my opinion that should be provided for 
in the decree of the Subordinate Judge in 
the partition suit, which should also be 
varied by excluding from the property to be 
divided both the two plots 454/1 and 454/2. 

1t appears that since O. 8. No. 36 of 1921 
to which A. S. No. 383 of 1923 relates was 
instituted the purchaser has obtained pos- 
session of the property, so that what he 
should now get in that suit is merely a 
declaration that he is entitled to both the 
plots as purchaser. The purchaser Satheyya 
should, I think, get his costs from the re- 
spondents in A. S. No. 308 of 1923 and 
also his costs in O, S. No. 36 of 1921 in the 
Subordinate Judge's Court. In A. S. 
No. 383 of 1923 each party should bear his 
own costs. 

Kumaraswami Sastri, J.—I agree. 

v. N. V. Decree accordingly. 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcurra Hien Court. 
March 3, 1927. 
Present:—Viscount Dunedin, Lord 
Salvesen and Sir John Wallis, Kr. 
KALA CHAND BANERJEE— APPELLANT 

VETSUS k 
JAGANNATH MARWARI AND ANOTE — 
RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 16, cls. 
(4), (5)—Mortgage suit—Death of mortgagor—Inherit- 
ance vesting in undischarged bankrupt— Decree against 
bankrupt heir, whether binding on Receiver—After 
acqyired property—Vesting in Receiver—Secured cre- 
ditor's esuit—Defendant becoming insolvent— Receiver, 
whether to be impleaded as party—Civil Procedure 
Code (Act V of 1908), s. 11—Res judicata—A pplication 
to be made party and raising objections—A pplicant not 
impleaded—A pplication dismissed on merits also —Deci- 
sion, whether operates as res judicata. 

Property acquired by or devolving on an insclvent 
after adjudication and beforé the date of his dis- 
charge vests inthe Receiver, who alone has the right 
to deal with it. [p. 443, col. 1; A] 

The alternative ins. 16. cl. (4) of the Provincial In- 
solvency Act, 1907, applicable to vesting in the Court, 
is inserted to provide for the case of a Receiver not 
being appointed at the same time as the adjudication 
of insolvency is made and to foreclose an argument 
„that resiirg is suspended until the actual appoint- 
ment of a Receiver. [p.443, col. 1; B] 

‘The Court only acts through a Receiver and any 
estate acquired by or devolving on an insolvent is 
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vested in him as from the date ofthe acquisition or 
devolution whatever the date of the Receiver’s actual 
appointment. [p. 443, col. 1; C] 

Section 16, el. (5) of the Provincial Insolvency Act, 
1907, must not be so interpreted as to mean that a 
secured creditor is entitled to deal with the security 
as though there had been no vesting in the Court or 
Receiver. Although the rights of the secured credi- 
tor over a property are not affected by the fact that 
the mortgagor or his heir has been adjudicated an 
insolvent, the section does not in the least imply 
that an action against him may proceed in the ab- 
sence of the person to whom his rights have been, 
assigned by operation of law, namely, the Receiver. 
[p. 443, col. 2; D] ; 

Where, therefore, during the pendency of a suit on 
a mortgage, the mortgagor dies and the suit is con- 
tinued against his son who is an undischarged in- 
solvent anda mortgage-decree is passed, the whole 
proceedings are invalid and entirely ineffective to 
bind the equity of redemption vested in the Receiver, 
[p. 444, col. 1; E] : 

‘Where a person applies to be made a party to a 
mortgage suit and objects to the passing of a decree, 
but his application is rejected on the ground that he 
is not entitled to be made a party to the proceedings 
as wellas on the merits, the decision in the suit will 
not operate es res judicata against him inasmuch as 
itis on the face of it, passed in a suit to which the 
applicant is nota party. [p. 444, cols. 1 & 2; F] 

Appeal from the Calcutta High Court 
(Justice Sir Hugh Walmsley, Kr., and Mr. 
Justice B. B. Ghose), in Appeal from Order 
No. 132 of 1923, dated the 25th November, 
1924, and reported as 86 Ind. Cas. 1042, 
reversing the decree of the Subordinate 
J udge, Asansole, dated the 5th February, 
1923. 

Messrs. A. M. Dunne, K. C, and E, B, 
Raikes, for the Appellant. 

Messrs. L. DeGruyther, K. C., and B. Dube, 
for the Respondents. | 

JUDGMENT, 

Lord Salvesen.—This is an appeal 
from the decision of tbe High Court of 
Judicature at Fort William in Bengal, 
dated the 25th November, 1924, by which 
the judgment of the Subordinate Judge of 
Asansole in Zillah Burdwan, dated tbe 5th 
February, 1923, was reversed and the suit 
dismissed with costs. The appellant prays 
that the decision of the High Court shculd 
be reversed and that of the Subordinate 
Judge restored. 

The material facts-are as follows:—The 
appellant is the Receiver of the estate of 
Amulya Krishna Bose, who was adjudicated 
an insolvent on the 2lst February, 1y14, 
by the District Judge of Bankura who, ‘by 
the same oder, appointed a Receiver of 
Amulya’s estate. Amulya was the son of 
Tara Prasanna Bose, who, in February, 
1913, had executed a mortgage for the 


sum of Rs, 40,000 in favour of the de- 
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fendants over certain properties that be- 
longed tohim. He failed to pay the mort- 
gage interest, and on the llth January, 
1913, the mortgagees instituted a suit for 
féreclosure of the mortgage. After some 
procedure to which it is unnecessary to 
refer, a solenamah was executed by the 
mortgagor and mortgagees under which it 
was agreed that the time for payment of 
the mortgage debt should be extended on 
the undertaking of the mortgagor to pay 
the interest regularly every year within 
the month of Chaitra. Failing such pay- 
ment the mortgagees were to be entitled 
to foreclose. This solenamah (or deed of 
compromise) was filed by the mortgagees 
on the -6th March, 1915, but before any 
order was made the mortgagor, Tara Pra- 
sanna Bose, died on the 7th September. On 
his death it is matter of admission that the 
properties subject to the mortgage or the 
equity of redemption therein devolved by 
inheritance on the insolvent Amilya. 

[A] By Act II of 1907, which contains the 
law applicable to the facta of the case, it is 
provided, s. 16, cl. (4), as follows:—‘‘All 
such property as may be acquired by or 
devolve on the insolvent after the date of 
an order of adjudication and before his 
discharge shall forthwith vest in the Court 
or Recéiver and become divisible among 
the creditors in accordance with the pro- 
visions of sub-s, (2), cl. (a).” This provision 
is perfectly clear, The moment the in- 
heritance devolved on the insolvent Amulya, 
who was still undischarged, it vested in the 
Receiver already appointed, and he alone 
was entitled to deal with the equity of re- 
demption [A]. [B]The alternative in the 
section applicable to vesting in the Court 
was, no doubt, inserted to provide for the 
case of a Receiver not being appointed at 
the same time as the adjudication of in- 
solvency was made and to foreclose an argu- 
ment that vesting was suspended until the 
actual appointment ofa Receiver. [B] The 
difficulty suggested by Ghose, J., is thus 
eatirely unsubstantial. [C] The Court only 
acts through a Receiver, and any estate 
acquired by or devolving on an insolvent is 
vested in him as from the date of acquisi- 
tion or devolution whatever the date of the 
Receiver's actual appointment. [C] 

Themortgagor was, of course, a necessary 
party to the suit for foreclosure, Civil 
Procedure Cole,O. XXXIV,r. 1, and, as 
on his death his interest devolved on the 


Reesivor in the insolvency of Amulya “Judge. [D] 
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Krishna Bose, the plaintiffs became entitl- 
ed to continue the suit by leave of the 
Court against the Receiver, O. XXII, r. 
10. Instead of adopting this procedure, 
they chose to transact with the insolvent 
exactly on the same footing as if he were 
still undivested, and obtained from him a 
ratification of the deed of compromise. 
Proceeding on this, as the interest stipulat- 
ed had not been paid, they vbtained a 
preliminary decree against him on the 
15th March, 1916, and notwithstanding the 
subsequent intervention of the Receiver, to 
which reference is subsequently made in 
detail, a final decree was pronounced on 
the 3lst August by which Amulya was de- 
barred from all right to redeem the mort- 
gaged property. 

[D] This procedure is said to be justified 
by the terms of s. 16, cl. (5) of the Act 
already referred to, which runs as fol- 
lows:—‘‘Nothing in this section shall affect 
the power of any secured creditor to deal 
with the security in the same manner as 
he would have been entitled to-realise or 
deal with it if this section had not been 
passed.” The learned Judges of the High 
Court interpret this clause as inferring that. 
the secured creditor is entitled to deal 
with the security as though there had 
been no vesting in the Court or the Re- 
ceiver. Their Lordships are clearly of 
opinion that this construction of the clause 
cannot be supported. That the rights of 
the secured creditor over a property are 
not affected by the fact that the mortgagor 
or his heir has been adjudicated an in- 
solvent is, of course, plain, but that does 
not in the least imply that an action against 
him may proceed in the absence of the 
person to whom the equity of redemption 
has been assigned by the operation of law. 
The latter alone is entitled to transact in 
regard to it, and he and not theinsolvens, 
has the soleinterestin the subject-matter 
of the suit. To him, therefore, must be 
given the opportunity of redeeming the 
property. The contrary view would en- 
courage collusive arrangements between 
the secured creditor and the insolvent and 
might involve the sacrifice of valuable 
equities of redemption which ought to be 
made available for the benefit of the un- 
secured creditors of the insolvent with 
whose interests the Receiver is charged. 
On this point their Lordships are in entire 
accord with the opinion of the Subordinate 
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[E] The ratification by Amulya of the 
deed of compromise on which the decree 
against him proceeded was, therefore, a 
nullity, and the whole proceedings by 
which he was made a party to the suit 
were equally ineffective to bind the equity 
of redemption vested in the Receiver. [E] 

Counsel for the respondents was unable 
to, adduce any argument in support of the 
above.ground of decision of the High Court, 
He, however, strenuously maintained that 
the second ground, which is only expounded 
in the judgment of Ghose, J., was well 
founded. This isin effect a plea cf res 
judicata, and is based on the intervention 
of the Receiver in the former suit. Having 
learned that the preliminary decrees of the 
15th March, 1916, had been passed against 
Amulya, he filed two petitions on the 
lith and the 16th April, 1916. In these 
he contended that he and not Amulya 
should have been substituted for the de- 
ceased Tara Prasanna. He accordingly 
prayed that the Oourt should set aside the 
preliminary, decree and make him a party 
in the suit as Receiver, and to try the suit 
in his presence. [F]Itis admitted that he 
was never made a party—obviously on the 
ground that ‘the Subordinate Judge took 
the same erroneous view of his rights as 
the Judges. of the High Court in the pre- 
sent case. He was, however, heard on his 
petitions, and his objections to a final 
decree were repelled, In effect, therefore, 
it was urged that a decision had been given 
` against. him on the same argument which 
he has submitted here, and not merely so, 
but that he had appealed to the High 
Court, who had found the appeal incom- 
petent—not specifically on the ground that 
he. was not a party to the suit, but on a 
special ground, of the soundness of which 
their Lordships have nd means of form- 
ing an opinion. All this, however, will not 
avail the respondents. The decree, which 
is , pleaded as constituting res judicata, on 
the face of it bears that it was pronounc- 
“ed in asuit to which the appellant was not 
aparty, and, therefore, does not come with- 
in. the ruleas to res judicata in 8, 11 of 
the Oivil Précedure Code, which only 
applies to matters which were in issue in 
a former suit between the same parties, 
The. refusal to make the appellant a party 
to the suit cannot be treated as having 
the. same effect as an order to the opposite 
effect, aluhough it is plain enough from 
the judgments that if he had been made a 

è , 
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party the result would have been the. 
same in both the Courts in which he was 
heard on his petitions. It was suggested 
that the Receiver ought to have appealed 
from the decision of the High Court to this 
Board, but whether such an appeal at the 
instance of a person who was not a party 
to the suit would have been entertained 
may well admit of doubt. In any case the 
appellant who had done his best to be made 
a party to the suit and had failed, was 
quite entitled to proceed on the view that 
the decree against Amulya was not bind- 
ing on him, and to take action in his own 
name to vindicate the equity of redemption 
as he has now done. [F] 

Their Lordships accordingly will humbly 
advise His Majesty that the appeal be 


| allowed, that the decision of the High Court 


be reversed, and that of the Subordinate 
Judge restored—the appellant to have his. 
costs in the Courts in India and of this 
appeal. 

ALN. AL” Appeal allowed, 

Solicitors for the Appellant:—Messrs. W. 
W. Box & Co. 

Solicitors for the Respondents:—Messra, 
Ranken, Ford & Chester. 
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LAHORE HIGH COURT. 
Orvit Reviston No, 706 oF 1926, 
January 28, 1927, 
Present:—Mr. Justice Dalip Singh. 

R. S. Lala CHUNI LAL, OFFICIAL 
RECEIVER of rus ESTATE of Firm 
BANSI LAL-BRIJ BASHI MAL~- 

PLAINTIFE—PETITIONER 
versus 
GANDU MAL AND ANOTHE 
DEFENDANT3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 9 
—Dismissal for default of appearance—Restoration 
—Counsel engaged in another Court, whether sufficient 
cause. - 

The fact that a Counsel was engaged in another 
Court is not a sufficient causes for non-appzarance 
within the meaning of O. IX, r. 9 of the Civil Pro- 
cedure Code. 


Petition for revision of the order of the Dis- 
trict Judge, Julluodur, dated the 26th May, 
1326, affirming that of the Senior Sub- 
ace Jullundur, dated the 25th March, 
1926. 

Mr. Obedullah, for the Petitioner. 

Dr. Nand Lal, for the Respondents, 
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‘JUDGMENT .---This revisionis against 
an order dismissing a case for default 
under-O. IX,r. 8 of the Civil Procedure 
‘ode. The facts are that the case was 
called forseveral times, defendants and their 
“witnesses were present and the reason for 
the absence of the petitioner's Counsel was 
that he was engaged in another Court. 
This is not sufficient and the Courts below 
have dismissed the application to restore. 
I see no reason to interfere in this revision 
-and I dismiss it with costs. 

A, N. A. Petition dismissed., 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 112 
or 1926. 
February 10, 1927. 
Present :—Mr., Justice Adami and 
Mr. Justice Scroope. 
- BHAGIRATH CHAUDHURY AND ANOTHER 
-—PETITIONERS—ÅPPELLANTS 
VETSUS 
Musammat JAMNI AND OTHERS—OPPOBITE 
| PARTY— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 24—Adjudi- 
| cation—Procedure—Inability to pay debts—Prima facie 
` case, sufficiency of—Questions of benami and jointness 

or separation, if can be gone into, . 

At tho stage of the application for adjudication no 
very careful enquiry is necessary with regard to 
inability to pay debts. If the Oourt is satisfied that 
a prima facie case is established by the debtor, the 
Court will adjudicate him to be an insolvent, and the 
consideration of the further question as to whether 

` there has been a concealment of property and as to 
title to property is deferred tillthe stage when the 

discharge is applied for. Íp. 445, col. 2; p.446, col. 1; A] 

The Act does not contemplate that an enquiry into 
questions of the benami character of a transaction 

‘and ofthe title-to property alleged on one side to 
be joint and on the other side to be the separate pro- 
perty of the different branches of the family should 

be made at this stage. [p. 446, col. 1; B] 

Appeal from an orderofthe Deputy Magis- 
trate and District Judge, Dumka, dated the 
16th April, 1926. 

Mr. N. O. Roy, for the Appellants. 

‘Mr, D. C. Varma, for the Respondents. 
| JUDGMENT. 

Adami, J.—This is anappeal against an 
‘order of the District Judge of the Santhal 
Parganas, dismissing an application for 
-adjudicating the appellants as insolvents. 
‘The two appellants are joint and in their 
‘schedules to their petition of insolvency they 
showed the debts due by them to the 
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amount of Rs. 2,331 and as assets, bullocks 
worth Rs. 100, 6 bighas of land valued at 
Rs. 120, and a thatched house ‘valued at 
Rs. 40. An objection was put in against 
the petition made by the present appel- 
lants. Two of the creditors objected, but 
only one of them attended and gave evi- 
This objector, whois the respond- 
ent in this appeal, objected that the debt- 
ors had failed to show an area of 45 bighas, 
which, it was averred, belonged to the 
two debtors and also a plot of 13 bighas 
with regard to which it was the case of the 
debtors that out of the area of 13 bighas, 
7 bighas had been sold to the mother-in- 
law of thepresent appellant No. 2. 

The learned District Judge examined 
nine witnesses on behalf of the debtors and 
five witnesses on behalf of the objectors, 
With regard to the 13 bighas plot, the ob- 
jectors alleged that the 7 bighas had been 
transferred under a benami transaction in 
order to escape the liability as against the 
creditors, also with regard to the 45 bighas, 
the creditors’ allegation was that the debt« 
ors’ father and.one : Purandar, his cousin, 
held jointly 90 bighas of land and the 
share of these 90 bighas which had come 
to the debtors was 45 bighas which was in 
their possession. The case of the objector 
then wasthat the debtors had concealed 
some of their property and were able to 
pay theirdebts, and so could not be adjudg- 
ed insolvents, 


The learned District Judge allowed evi» - 
dence to be given on both sides to show 
whether the transaction with regard to the 
13 bighas was a benami transaction or not, 
and also with regard to the question whe- 
ther Purandar and the father of the debtors 
were joint, and whether the debtors had 
come into possession of the 45 bighas. He 
passed no order as to the 13 bighas, but 
with regard to the 45 bighas, he believed 
the evidenceof the Patwari that these 45 


_bighas had fallen to the share of the two 


debtors, and on this finding he held that 
the debtors had sufficient funds to pay 
their debts, and, therefore, he dismissed the 
application of the debtors. ° l 


[A] Before us it is urged that the learns 
ed District Judge has failed to observe 
the procedure which is now required under 
the Act V of 1920. It is contended thet 
the application for insolvency has to show 
that the applicant has a prima facie case 
to establish that he is unable to pay hia 


AN 
debts, and the proviso tos. 24 of the Act is 
relied on. 

At the stage of the application for ad- 
judication no very careful inquiry is neces- 
sary with regard to the inability to pay 
debts. If the Court is satisfied that a 
prima facie case is established by the debt- 
or, the Court will adjudicate him to be an 
insolvent; and indeed the consideration of 
the further question as to whether there has 
been a concealment of property and as to 
title to property is deferred till the 
stage when the discharge is applied for. 


A stg 

jB) 1 think that in this case it is clear 
thatthe learned District Judge tried to 
decide the question of the benami character 
of the transaction and ofthe title to pro- 
perty alleged on one side to be joint and 
on the other side to be the separate pro- 
perty of the different branches of the fa- 
mily. The Act does not contemplate that 
an inquiry into such points of the benami 
character of a transaction or the jointness 
or separateness of a family should be made. 
|B] The debtors in this case put forward 
their statement of the property they were 
in possession of and made out a prima 
facie case. Such case having been made 
out, the learned District Judge should have 
granted the application and passed an 
order of adjudication of the debtors as 
insolvents and should have left the further 
inquiry to alater stage. 
ag come to this finding, the order 
of the learned District Judge must be set 
aside and the two debtors, who are the 
appellants before us, must be adjudicated 
as insolvents. 

There will be no order for costs. 


©, d.—L agree. 
RERA i i Appeal allowed, 


ALLAHABAD HIGH COURT. 
EAER CIVIL APPEAL No. 1254 or 1924. 
January 31, 1927. 

Present: —Mr. Justice Iqbal Abmad. 
MUNICIPAL BOARD or FEROZABAD 
— DEFENDANT— APPELLANT 
Versus 
BHOLA NATH AND ANOTHER— PLaINTIFES 
— RESFONDENTS. 

U, P. Municipalities Act (II of 1916), s. 267 (1) 
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(a)—Suit for injunction to restrain Municipality 
from demolishing latrine--Jurisdiction of Civil Court 
—Jurisdiction and defence, distinction between. 

A Givil Court has jurisdiction to entertain 8 suit 
for a perpetual injunction, restraining a Municipal- 
ity from demolishing a latrine. [p. 447, col. 1; A] 

be question of the jurisdiction of the Civil Court 
to entertain a suit against a Municipality is different 
from the question whether there isa valid defence 
to the suit. fp. 447, col. 2; B] 

The powers conferred on a Municipal Board by 
s. 267 (1) (a) of the U. P. Municipalities Act of 1916 
are very wide. The Legislature, in its discretion, 
has vested the Board with absolute power to direct 
the closing or the removal of any latrine, etc., with- 
out assigning any reason for such direction, and no 
Court can callinto question the propriety of an order 
passed by the board.under that section. [p. 448, 
col. 1; ©] 4 

Second appeal from the decree of the Dis- 
trict Judge, Aligarh, dated the 14th April, 
19z4, 

Mr. G. W. Dillon, for the Appellant. 

Dr. S. N. Sen, for the Respondents. ` 


JUDGMENT.—tThe suit, giving rise . 
to the present appeal, was brought by the 
plaintiffs-respondents, fora perpetual injunc- 
tion restraining the defendant-appellant 
(the Municipal Board of Ferozabad) from 
demolishing a latrine in the plaintiffs’ house. 
The plaintiffs’ latrine is of the kind known 
assandas. The Municipal Board in exercise 
of the powers vested in it by s. 267 (1). (a) 
of the Municipalities Act (Local Act II of 
1916) issued a notice on the 20th of June, 
1923, directing the plaintiffs to close the 
latrine. It was stated in the. notice that the 
latrine had been newly constructed and its 
continuance was calculated to be injurious 
to public health. 


The plaintiffs’ case was that the latrine in 
question was old and was kept clean, and 
did not cause any inconvenience to the 
members of the public, and that the notice 
was issued at the instigation of the mohalla 
people and of some of the officials of the Mu- 
nicipal Board, who wereinimically disposed 
towards the plaintiffs, and that the notice 
was invalid and the Municipal Board had 
no right to get the plaintifis’ latrine demo- 
lished. 

The suit was resisted on various grounds 
by the Municipal Board, but the only ground 
raised in defence, with which I am coneern- 
ed in the present appeal, was that the Civif 
Court had no jurisdiction to entertain the 
suit, and that the suit was not maintain- 
able. | 

The trial Court held that “the latrine in 
question is not new, that it is not insanitary 
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and that the defendant Board had absolutely 
no right to get it demolished” and decreed 
the plaintiffs’ suit. The lower Appellate 
Court has affirmed the findings and the 
decree of the trial Court. 


[A] In appeal before me itis argued, on 
behalf of the Municipal Board, that ‘the 
Civil Court had no jurisdiction to entertain 
the suit, and that the suit ought to have 
been dismissed on that ground. I am 
unable to agree with this contention. The 
object of the suit was to prevent as infring- 
ment of the plaintiffs’ proprietary rights by 
the Municipal Board. * The suit was, un- 
doubtedly, a suit of a civil nature. The 
Civil Court had, therefore, in view of the 
provisions of s. 9 of the Code of Civil Pro- 
cedure, jurisdiction to try the suit, unless 
its cognizance was expressly or implisdly 

` barred. There are certain orders passed by 
the Municipal Board which cannot, in view 
of the provisions of ss. 318 and 321 of the 
Municipalities Act, be questioned in the 
Oivil Court. But there is no provision in 
that Act expressly barring the jurisdiction 
of the Civil Court to entertain suits of the 
description filed by the plaintiff. Ifit was 
the intention of the Legislature that the 
legality of all orders passed by Municipal 
Boards cannot be questioned in a Civil 
Court, one would have expected a provision 
to that effect in the Municipalities Act, 
But there is no such provision in that Act. 
Section 233 of the Land Revenue Act Local 
Act ILI of 1901), s. 167 of the Agra Tenancy 
Act (Local Act IL of 1901) and s. 30 of the 
Agra Tenancy Act (Local Act III of 1926) 
furnish instances of statutory provisions 
barring the jurisdiction of the Civil Courts 
from taking cognizance of particular class 
ofsuits. Similar provisions are to be found 
in the Income Tax Act and in the Pensions 
Act. The absence of any such provision, 
with respect to most of the orders that a 
Municipal Board is authorised to pass in 
accordance with the provisions of the Muni- 
cipalities Act, leads one tothe conclusion 
that the jurisdiction of the Civil Courts to 
consider the legality of such orders was not 
intended to be barred. [A] The cases of 
Mahimaranjan Roy v. Municipal Board of 
Benares (1) and Alopi Din v. Municipal 
Board of Allahabad (2) furnish instances of 
cases in which suits questioning the legality 
of the orders of Municipal Boards have been 


(D LAL. J. 377, 
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entertained by the Oivil Courts. TB] But 
it is to be noted that, though a Civil Court 
may have jurisdiction to take cognizance 
of a particular suit, it does not necessarily 
follow from that fact, that valid defences 
may not be open to the defendant to that 
suit. Much of the apparent conflict 
in the cases noticed in the judgments of 
the Courts below will disappear, if the 
question of jurisdiction of the Civil 
Court is not confused with the question 
whether or not a valid defence is avail- 
able to the defendant in the suit. [B] In 
both the cases noted above this Court held 
that the notice issued by the Board was 
not a valid notice, inasmuch as the alleged 
encroachments were not on any street and 
as such, the Board was not authorised by 
s, 88 of the Municipalities Act (Local Act 
1 of 1900) to require by notice the owner to 
remove that projection. In short, in those 
cases, it was held that the Civil Court had 
jurisdiction to try suits questioning the 
legality of the orders passed by the Munie 
cipal Board and those suits were decreed, 
because it was found that the orders passed 
by the Board, and challenged in those cases, 
were orders not within the powers conferred 
upon the Board by the Municipalities Act, 
In other words, those cases were cases 
which were within the jurisdiction of the 
Civil Court and in which there were no 
valid defences available to the Municipal 
Board. The other class of cases are those, 


which are within the jurisdiction of the 


Civil Oourts, but in which valid defences 
are available to the Municipal Board, 
Such cases ure those in which the orders 
passed by the Municipal Board, the legal- 
ity of which is questioned in the Civil 
Court, are orders passed by the Board in exer- 
cise of the powers vested in the Board by 
statutory enactments like the Municipal- 
ities Act. The cases of Abdul Aziz y, 
Chairman of the Board of Pilibhit (3)° and 
Chauli v. Municipal Board of M uzaffarnagar 
(4) are illustrations of this class of cases 
16 was pointed out in the case of Abdul Aziz 
v. Chairman of the Board of Pilibhit (8) 
that, if a Board goes beyond the powers 
conferred on it by the Municipalities Acs 
“or if the Board are assuming to themselyeg 
an authority which the law does not give 
them, no doubt, their action can be challeng- 


3) 2 A. Le J. 222; A. W. N, (1905) 79, 
4) 26 Ind, Cas, 78]; 12 A.L. J: 1109, 
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ad by a suit in Civil Courts. But if they 
confine themselves within the exercise of 
powers which the Legislature has seen fit to 
confer upon them, the statutory powers are 
a sufficient answer to any suit that may be 
brought.” [C] It is to be noted that the 
powers conferred on a Municipal Board by 
s. 267 (1) (a) of the Municipalities Act 

‘(Local Act 11 of 1916) are very wide. The 
` Legislature, in its discretion, has vested the 
Board with absolute power to direct the 
closing or the removal of any latrine, etc. 
. without assigning any reason for such direc- 
tion. Oases are conceivable in which a 
Board maybe actuated by malicein passing 
an order under sub-cl. (a) of s. 267 (1) of the 
Municipalities Act, but even in such -cases 
the Civil Court is powerless to grant any 
relief to the person aggrieved, by that order, 
-as the Municipal Board is authorised by 
-the Legislature to pass such orders without 
assigning any reasons therefor. The fact 
that in particular instances there may be 
` real hardship to a private individual can- 
not warrant the disregard ofthe powers 
‘vested in thé Board by a legislative enact- 
-ment, The law does not care for the con- 
venience or inconvenience of particular 
individuals. It aims at the greatest good 
: of the greatest number. As was observed 
‘by Daniels, J., in the case of Babu Lal v. 
. Municipal Board, Farrukhabad (5) that “as 
regards the second plea, there is no doubt 
“that great hardship might be caused if the 
Municipal Board abused its powers under 
‘the Act. This must necessarily be the case 
whenever a public body is entrusted with 
‘wide... powers,” 

The sole Judge of the question whether 
on sanitary grounds it is advisable to direct 
the closing of a latrine, ete., is the Municipal 
Board, and no Court can call into question 
the propriety of an order passed by the 
Board under that section. [C] 


_ Forthe reasons that I have given above, 
I hold that the Civil Court had jurisdic- 
tion to try the suit giving rise to the present 
appeal, but the notice issued and the order 
passed by the Municipal Board were within 
the powers conferred upon it bys. 267 (1) (a) 
ofthe Municipalities Act and that the suit 
of the plaintiffs ought to have been dis- 
‘missed on that ground. 
The result is that 1 allow the appeal, set 


(5) 75 Ind. Oas. 777; 21 A.L, J. 828;90. & A. L 
R. 1053; A.I. R. 1924 All. 157. 
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aside the decrees of the Courts below and 
dismiss the plaintiffs’ suit with costs in all 
Courts. 


ALN. A, Appeal allowed. 


PATNA HIGH COURT. 
. MISCELLANEOUS J veal Casz No. 27 oF 
1 


‘February 22, 1927. 
Present: —Mr, Justice Das and 
Mr. Justice Allanson. 
GOPAL PATWA. AND ANOTAER— 
APPELLANTS 
versus 
DIGAMBAR SINGH AND aNoTHER— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. '—Appeal—Delay 
— Negligence of Pleader’s clerk—Hatension of time. 

Time cannot be extended under s. 5 of the Limita- 
tion Act where a Pleader's clerk is to be blamed for 
the delay inasmuch as the negligence of; the agent 
is the negligence of the party and there can be no. 
distinction between the two. 

Mr. Atul Krishna Roy, for the Appellants. 

JUDGMENT.—We decline to extend 
the time under s.5 ofthe Limitation Act. 
The appeal should have been filed on 
the 5th January. It was in fact filed on 
the 10th January. Mr. A. K. Roy on be- 
half of the appellant contends that he 
isnot to blame for the delay, he throws 
the whole blame on the clerk of the 
Pleader who appeared for him in the 


Court below. But the negligence cf his 


agent is his negligence and wecan make 
no distinction between the two. | 

The application is rejected with costs, 
Hearing fee one gold mohur. 

It follows that the memorandum of 
appeal must be rejected. 

B. K, P. Application rejected. 


fioi 1. 0. 1927] 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEaL No. 198 oF 1926, 
October 12; 1926. 

Present: —Mr. Tyabji, A. J. C. 
MOTANKHAN AND OTHERS— ACOUSED— 

APPELLANTS | i 
ii VETSUS 
EMPEROR—Ruseonpent. 

Criminal Procedure Code (Act V of 1898), s. 842— 
Examination of accused—Non-compliance with pro- 
visions of $. 842-—Illegality—Proper stage for examin- 
ing accused. 

The provisions of s. 312, Oriminal Procedure Code, 
are mandatory and if not complied with, the. trial is 
vitiated from the stage at which there has been a 
non-compliance therewith. [p. 449, col. 1; A] : 

An accused can only be examined by the Court 
after the examination, including the cross-examina- 
tion and re-examination, of the prosecution witnesses 
has been completed. [p. 450, col. 1; B] ` 

Promotha Nath Mukhopadhya v. Emperor (1), Bal- 
deo Dubey v. Emperor (2), Dibakanta Chatterjee v. 
Gour Gopal Mukerjee (3) and Emperor v. Nathu Kas- 
turchand Marwadi (4), relied upon. 

Criminal appeal against the judgment 
of the Mukhtiarkar and First Class Magis- 
trate, Karachi. 

Mr. Motiram Idanmal, for the Appellants. 

Mr. Partabrat D. Punwani, First Assis- 
tant Public Prosecutor, for the Respondent, 

_ORDER.—The appellants were con- 
victed under ss. 411, 215, Indian Penal 
Code. In the view that I have taken of 
the facts and of the trial before the lower 
‘Court I consider it undesirable to give 
expression to any opinion on the evidence 
that has been adduced before the learned 
Magistrate. It is clear tome that the pro- 


visions of s, 342, Criminal Procedure Code, ~ 


have not been given effect to. 

[A] The authorities: are now agreed that 
a. 342 is mandatory, and a breach of its pro- 
visions cannot be condoned under the Code. 
[A] The only matter on which the Courts 
are not in entire agreement is the stage at 
‘which the examination of the accused is to 
be made by the Court. It was argued before 
me that the examination of the accused 
may be held after the witnesses for the 
prosecution have been examined in chief, 
Two arguments in support of this conten- 
tion were addressed to me: 

(1) That the expression in s. 342, Criminal 
Procedure Code is “after the witnesses for 
the prosecution have been examined” and 
that the word “examined” excludes cross- 
examination and re-examination. I cannot 
“accept this argument. Section 137 of the 


Indian Evidence Act refera to the examina- . 


tion of a witness by the party who calls 
29 
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him as his examination-in-chief, and if it 
had been the intention of the Legislature, 
that the examination-in-chief should be 
differentiated from the cross-examination 
and the re-examination, it seems to me 
that the expression ‘‘examination-in-chief” 
would have been used and not barely 
“ examination.” 

The second argument addressed to me 
with reference to the interpretation of 
s. 342, Criminal Procedure Code, is based 
on the words * before he is called on for his 
defence.” It is said that this expression 
must mean “ before he is asked whether he 
is guilty or has any defence to offer’ under 
s. 255 of the Code. It seems to me to be 
clear, however, that the words “ he is called 
on for his defence ” in s. 342, Criminal Pro- 
cedure Code, refer to the same stage in the 
trial as the words “the accused shall then 
be called upon to enter upon his defence 
and produce his evidence” in s. 258, sub- 
s. (+) of the Code. This view was expressed 
by the Judges of the Calcutta High Court 
in three judgments which are reported in 
Promotha Nath Mukhopadhya v. Emperor 
(1), Baldeo Dubey v. Emperor (2) and Diba- 
kanta Chatterjee v. Gour Gopal Mukerjee 
(3), and the same view was adopted on the 
same reasoning in the Bombay High Court 
in Emperor v. Nathu Kasturchand Marwadi 
(4). The reasoning shortly is that the 
examination.of the accused under s. 342, 
Criminal Procedure Code, has to be at a 
particular stage of the trial; and that the 
various sections of the Code indicate this . 
stage to be the stage at which the cross- 
examination and re-examination of the 
prosecution witnesses had already been 
held. I agree with the decisions to which I 
have referred. 

es J have already stated that the author- 
iti are agreed that s. 342, Criminal Proce- 
dure Codeis mandatory, and it is, therefere, 
quite unnecessary for me to explain the 
purpose of s. 342, Criminal Procedure Code, 
But there is an exposition of this purpose 
by Mr, Justice Rankin which, if I may say 
so, seems worthy of consideration, It isin the - 
following terms :— ° 

“In this country it often happens that 

(1) 71 Ind. Cas. 792; 24 Or. L, J. 248; 27 0. W. N. 
389; A. I. R. 1923 Cal. 470; 50 O. 518. 

(2) 72 Ind. Cas. 891; 24 Or. L. J, 475; 1 Pat. L. R. 
29 Cr.; A. I. R. 1924 Pat. 376. 

(3) 75 Ind, Gas. 715; 25 Or. L.J. 27;27 OW. N 
743: A.J. R. 1923 Cal. 727; 500. 939. 

(å) 86 Ind. Cas. 66; 50 B. 42; 27 Bom, L. R. 105; 
A. I. R. 1025 Bom, 170; 26 Or, L, J. 690, - 
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the prisoner is tried in a Janguage, which 
for one reason or another, he understands 
but indifferently well, and for-that reason 
as well as for other equally grave reasons, 
the intention of the Statute isthat ata 
certain stage in the case the Court itself 
shall put aside all Counsel, all Pleaders, 
all witnesses, all representatives and shall 
call upon each individual accused, with 
the authority of the Ccurt’s own voice to 
take advantage of the opportunity which 
then arises to state in his own way apy- 
thing which he may be desirous of stating. 
In the case of an accused, who is in no 
difficulty in understanding the proceedings, 
a question addressed to his Counsel in his 
hearing and answered by his Counsel in his 
hearing, may perhaps be taken in certair 
‘circumstances a8 a compliance with the 
section. Itis not a full compliance with 
the section, but I say nothing whatever 
to create any more trouble than is absolute- 
ly necessary in any case of that character. 
‘What is necessary is that the accused 
shall be brought face to face solemnly with 
an opportunity given to him to make a 
statement from his place in the dock in 
order that the Court may have the advant- 
age of hearing his defence, if he is willing 
to make one with his own lips. Now, I 
cannot think that the fact that there wasa 
discussion with Counsel about the number 
and the nature of the witnesses is the same 
thing at allas what the section requires.” 
- [B] It is admitted that in the present care 
tle Magistrate has not examined the accus- 
sed under s. 342, Criminal Procedure Code, 
after the prosecution witnesses had been 
eross-examined and re-examined but before 
that stage. I must, therefore, hold that the 
trial was vitiated from the stage at which 
the accused ought to have been examined 
by the Magistrate. It will, therefore, be 
resumed from that stage. [B] : 

#The learned Pleader for the appellants 
desires me to direct that the Magistrate 
should permit the accused further to cross- 
examine the witnesses for the prosecution, 
This application should, I think, be made 
to the Magiatrate. As the trial is to re~ 
commence from the stage when the prosecu- 
tion closed their case he may feel himself 
able to grant the request of the accused. I 
have no doubt that whether he grants or 
refuses the request he will dosofor good 
-reasons, which he will be in a better posi- 
„tion to -judge than I. 

For the reasons given, I set aside all the 
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proceedings as from the stage when the 
accused was called upon to enter upon his 
defence, including the conviction and sen- 
tence, I direct the Magistrate to resume 
the trial from the said stage and to proceed 
in accordance with law. 

The accused were on bail while the trial 
before the learned Magistrate was proceed- 
ing. In this Courtthey have been granted 
bail afresh. They may continue to be on 
the same bail as they were during trial by 
the Magistrate, unless the Magistrate sees 
any reason to alter his first decision. 

P. B.A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CriminaL Revision No, 353 or 1925. 

March 23, 1926. 
Present:—Mr, Findlay, J.C. 
SEGO PATEL—ACCUSED—APPLICANT 
versus 
PARASHRAM AND aNnoTBER— Nox- 
APPLICANTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Ex parte proceedings—Want of proper service of 
notice—Absence of knowledge of party—Proceedings, 
validity of. 

Ex parte orders under s. 145 of the Criminal Pro- 
cedure Code passed without proper service of notice 
are liable to be set aside at the instance of a panty 
who was not aware of the proceedings and had not 
been served with notice thereof. [p. 45]; col. 1 A] 

Bhure Khan v: Fakira (1) and Sukh Lal Sheikh v. 
Tara Chand Ta (2), distinguished. 


Application for revision of an order of 
the First Class Magistrate, Balaghat, in 
Miscellaneous Criminal Oase No. 15_of 1925, 
dated the 15th August, 1925. 

ORDER.—In Miscellaneous Criminal 
Case No. 15 of 1925, the First Claes Magis- 
trate, Balaghat, passed an order under 
s. 145, Criminal Procedure Code, declaring 
the non-applicant, Zitoo, to be in possession ` 
of certain absolute and occupancy fields in 
Mouza Sonzara regarding which there was 
a likelibood of a breach of the peace occur- 
ring. The order was passed ex parte under 
circumstances to be referred to hereafter. 
The present applicant then moved’ the 
Sessions Court, Bhandara, for interference 
by way ofrevision but this was unsuccessful 
and the applicant has now moved this Court. 
towards the same end, i . 

After hearing parties Iam satisfied that 
this is a case in which the procedure of the 


Gilir, 0. 192} 


‘Magistrate cannot stand. Originally notice 
issued to applicant fora hearing fixed for 
llth July, 1925, The connected notice was 

‘shown or served on his brother on the pre- 
vious day, a quite insufficient time to allow 
of his appearance, applicant's village being 
some 20 miles from Balaghat. In any event 
the endorsement shows that applicant was 
then absent from his village and was said 

“to beat Waraseoni. However this may be, 

«the Magistrate on 11th July, 1925, ordered 
fresh notice to issue for 28th July, 1yz5, the 
original notice not then having been receiv- 

-ed back. The endorsement on the second 
notice shows that applicant was again 
absent from’ his village and was said to 
have gone to Balaghat. On 28th July, 
1925, however, the Magistrate presumed 
that there had been sufficient service and 
proceeded ex parte. The Additional Nes- 
sions Judge, in passing the order he did, 
has relied on the decision of Hallifax, A J. 
O., in Criminal Revision No. 225 of 1923 
decided on 20th October, 1923 Bhure Khan 
v. Fakira (1) andon Sukh Lal Sheikh v. 

‘Tara Chand Ta (2), but in . both these 
-cases it was clear that the party professing 

.to be aggrieved, had full knowledge of the 

“proceedings. In the present case this is 
precisely the factum which is not established, 

. There can be little more than a suspicion, 

certainly no certainty, that applicant knew 
of the proceedings. Moreover, there has 

-been no proof that due déligence was used 
to effect service on applicant. Not only so 
-but there is nothing to show that the 
Magistrate ordered or took steps to have 

-affixed to a conspicuous place at or near 
‘the subject of dispute a copy of the pre- 
liminary order, 

[A] In the present case there is a total 
dack of evidence or even of circumstances 

‘from which a presumption can reasonably 

-be-drawno that applicant had by 28th July, 

-1925, knowledge of the proceedings and the 
‘Magistrate's procedure in going on with 

‘the case ex parte, therefore, amounted to 

‘much more than a technical irregularity 

-and it is impossible to hold that the appli- 

.cant was, or may not have been prejudiced 
thereby. [A] The proceedings of the Magis- 

| trate are accordingly set aside and he will 

‘take them from the point they had reached 

“when: bè passed thè preliminary order dated 


5 (1) 76 Ind. Oas. 303; 25 Or, L. J. 159; A, I. R. 1984 | 


ag. 171, : 
“jasa, 68; 20. 1. J. 241,9 0. W.N, 1046; 2 Or, 
Led, 618 
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29th July, 1925, and will proċeed to deter- 
mine the connected matter according to 
law. I order accordingly. 

A. NLA, Order accordingly. 


LAHORE HIGH COURT. 
CriminaL Revision No. 1744 or 1926. 
February 12, 1927. 
Present:—Mr. Justice Dalip Singh. 
ALLAH DIN alias DINA AND OTHERS — 
AccusgsD—PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 498 —Charge— 
Omission to state knowledge of or reason to believe mar- 
riage—Defect, whether fatal. 

In a case under s. 498, Penal Code an omission in 
a charge sheet to charge the accused with knowledge 
or reason to believe that the abducted was a married 
woman is not by itself fatal to the case. [p. 452, col. 


Case reported by the Sessions Judge, 
Sialkot, with his No. 333-J of 20th Novem- 
ber, 1926. s 

REPORT.—Faors.—The three petition- 
ers, Allah Din, Karam Singh andMusammat 
Hakam Bibi wereconvicted byM.HimayatAli, 
Second Class, Magistrate, Pasrur, ofan offence 
undérs. 498, Indian Penal Code, and weresen- 
tenced as follows: Allah Din to three months’ 
rigorous imprisonment and a fine of Rs.2u0. 
Karam Singh to six months’ rigorous im- 
prisonment and a fine of Rs. 200 and 
Musammat Hakam Bibi to a fine of Rs. 100. 
The story for the prosecution was that 
the complainant Jiwan married Musammat 
Naziran about five years ago at Quetta 
and that they came to Sialkot later on and 
settled at Jaito Gul village, in the Pasrur 
About 3lst October, 1925, Jiwan 
came to Sialkot, for labour and in his 
absence the three petitioners enticed away 
Musammat Naziran. They threatend Her 
and kept her for some days in some sugar- 
cane fields and had sexual intercourse 
with her, after that they took her to Pasrur 
and subsequently to Lahore and kept her 
there a long time. Musammat Naziran 
eventually wrote to her mother at Quetta 
and the mother came and rescued her at 
Lahore and took her back to Quetta, 

‘Thé District Magistrate heard the appeal 
and dismissed it. 

Grounps.—The charge-sheet is defec- 
tive. In. it the petitioners were not charged 
with knowledge or reason to believe 


459 
that Musammat Naziran wasa married wo- 
man. 

The marriage of Jiwanand Musammat 
Naziran is not properly proved. Only 
the statements of Jiwan, Musammat Nazi- 
ran and her mother appearon the record. 
There is no extract from any marriage 
register, the nikah khawan has not been 
summoned and there is uncertainty even 
as to the identity of the nikah.khawan. 
There is also a discrepancy as to the 
place where the alleged marriage took 
place. ; 

Jiwan first instituted a complaint on the 
9th November, 1925. It was dismissed under 
s. 344, Oriminal Procedure Code, on 23rd 
December, 1925. He lodged similar com- 
plaint on the 13th February, 1926, 
against the same persons, but on the 25th 
May, 1926, it was consigned to the record 
room in accordance with his wishes, be- 
causé he could not secure witnesses, The 
third complaint which resulted in the con- 
viction of the petitioners was instituted on 
the 9th June, 1926. 

‘Admittedly the only evidence regarding 
the abduction rests on the statements of 
two witnesses Jalal, and Nawab, both of 
whom live near Jiwan's house. That being 
so, there was no truth in the remark made 


by Jiwan, after his second complaint, had - 


been lodged, that he could not procure 
any witnesses. The production of these 
two witnesses at so late a stage renders 
their evidencs worthless, especially because 
-they say they saw Musammat Naziran in 
the petitioners’ clutches at different times 
and places, and so the truth of their 
statements could not be tested by cross-exa- 
mination. . i 

The two petitioners Allah Din and Karam 
Bingh have been released on bail pending 
the orders of the High Court. It is admit- 
‘tad that the case against the appellants 
was not proved and that they should have 
been acquitted. Musammat Hakam Bibi has 
paid her fine the others have not. 

The records of the trial of the appeal and 
of the revision petition in this Court are 
forwarded, | 

ORDER.—This case has been referred 
under s. 438, Criminal Procedure Code, by 
the learned Sessions Judge, Sialkot. The 
facts are as follows: The three petitioners 

“ Allah Din, Karam Singh and Musammat 
Hakam Babi were convicted under s. 498, 
Indian Penal, Code and sentenced to im- 
prisonment and fine, The allegation for the 
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prosecution was that the complainant Jiwan 
married Musammat Naziran about five years 
ago at Quetta and settled at Jaito Gul 
village in the Pasrur Tahsil. About the. 
31st October, 1925, Jiwan went to Sialkot 
for finding, work and in his absence the 
three petitioners enticed away Musammat 
Naziran, his wife, and kept her first ‘at 
Pasrur, and subsequently at Lahore fora 
long time. Musammat Naziran eventually 
wrote to her mother at Quetta and the 


“mother came and rescued her at Lahore 


and took her back to Quetta. The appeal 
of the petitioners was dismissed by the 
learned District Magistrate. 

[A] The case is reported on the ground, 
firstly, that the charge-sheet is defective, 
The petitioners were not charged with 
knowledge or reason to believe that Mu- 
sammat Naziran was a married woman. 
This fact by itself would not affect the 
ease and I have little doubt that the peti- 
tioners knew what they were charged 
with and what it was necessary for the 
prosecution to prove. [A]. 

The next ground is that the marriage of 
Jiwan and Musammat Naziran is not pro- 
perly proved. The statements of Jiwan, 
Musammat Naziran and her mother show 
that Jiwan was married to Musammat 
Naziran at Quetta. The evidence is not 
very satisfactory but I cannot hold that it 
is false, ; 

The next point is that Jiwan first in- 
stituted a complaint on the yth November, 


.1925, which was dismissed under s. 344, 


Oriminal Procedure Code, on the 23rd De- 
cember, 1925, because Jiwan said that press 
of private business prevented him from 
prosecuting the case. A similar complaint 
lodged on the 3th February, 
1926 it. was 
consigned to the record room because 
Jiwan complainant could not secure wit- 
nesses. A» third complaint which re- 
sulted in a conviction was instituted on 
the yth of June, 1926. Now, the only 
evidence against the accused persons apart 
from the statement of the woman is that, 
of two witnesses Jalal and Nawab. Both 
live near Jiwan’s house and it is not shown 
why he was unable to produce them earlier. 
The evidence of these witnesses as rightly 
remarked by the learned Sessions Judge 
becomes, therefore, worthless and it is 
hardly likely that Allah Din and his wife 
together enticed away this woman Musam- 
mat Naziran, Boom 
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I, therefore, accept this revision and 
acquit the petitioners. The fine paid by 
Musammat Hakam Bibi will be refunded. 

R. L. Revision accepted. 


paga 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
URIMINAL APPRALS Nos. 126 AND 132 
oF 1926. : 
December 20, 1926. . 

Present:—Mr. Rupchand Bilaram A. J. C., 
$ and Mr, Lobo, A. J. C. 

ABDULLA AND anoTHEr—APPELLANTS 
Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 120-B—Charge of 
conspiracy—Evidence—Circumstantial evidence, sufi- 
ciency of. . 

A charge of conspiracy may be proved by evidence 
of circumstances from which the Court may presume 
the conspiracy and though general evidence of the 
existence of the conspiracy may first be given before 
particular facts are proved to show that one or more 
of the accused took part in it, it does not mean that 
conspiracy cannot be proved by circumstantial evi- 
dence only and that general evidence must be given. 
[p. 455, cols. 1 & 2; AJ 

Amritalal Hazra v. Emperor (8), explained. 

Criminal Pappeal against an order of 
the Second Additional Sessions Judge, 
eee Sind, dated the 9th of August, 
1926. 

Mr, M. L. Lalwani, for the Appellants. 

Mr. Partabrai D. Punwani, acting Publie 
Prosecutor, forthe Respondent. 


_ JUDGMENT.—The facts of this inter- 
esting case are somewhat as follows :— 

On December 13, 1925, one Lakhmi 
lodged a complaint with the Police that 
her son Jiand who was an old convict and 
a badmash had beaten her and forcibly 
removed from her possession her daughter 
Hava and her grand daughter Emna. Both 
these girls are minors, and are eleven and 
seven years old respectively. 

Nothing was done on that complaint. 

On February 22, 1926, she presented a 
petition to the District Magistrate, Hyder- 
abad, wherein she stated that the two 
girls were playing outside her house at 
Phuleliand had disappeared from there 
that she had made a report to the Police 
but to no éffect, and that she had traced one 
of the girls to the house ofa Muhammadan 
living six miles away from Talhar. She 
requested that the services of the Criminal 
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Investigation Department be employed for 
restoration of the girls to her, 

In consequence of that petition she was 
examined at considerable length by the 
Police Thanedar at Kario Ganwhar on 
February 28, 1926, and in her statement 
made on that day which forms the First 
Information in this case she disclosed that 
Bacho Brohi informed her that Guhram 
and Swali had carried away the two girls 
to Khanpur and had sold the girls at that 
place, thatin consequence of that inform- 
ation she and her son Jiand went to Khan- 
pur and learnt that Hava had been given 
in marriage to a Police Munshi as a Birohi 
girl by certain Birohis and that both of 
them disguising themselves as Birohis 
had visited Hava at the place where she was 
living. 

In the investigation which followed the 
Police wereinformed that Jiand, Guhram, 
Swali, Abdulla, Walli, Teku, Mohamed alias 
Bachoo and some others who were abscond- 
ing were all parties to a conspiracy for 
removing thetwo girls from the lawful 
guardianship of Lakhmi and obtaining 
money: by selling the two girls by deceitful 
means, that in pursuance of that conspiracy 
Guhram, Swali and Jiand had personated 
themselves as Birohis, Jiand having as- 
sumed the name of Ahmad, and had with 
the help of Abdulla who acted as a broker, 
induced one Mahomed Sidik  Birohi 
to pay Rs. 520 to them as consideration 
for marrying Hava representing her to be 
a Birohi girl, the daughter of Guhram 
and the sister of Swali and Ahmed alias 
Jiand, that likewise Jiand and Walli per- 
gsonating themselves as Tolo and Jassi 
Hindus bad with the help of one Bhuromal 
who was absconding who stood surety for 
them, and Thaku who acted as a broker, 
induced Tejoomal Bania to pay them 
Rs. 500 inexchangefor Emna alias Ganga 
representing her to be the daughter of 
Tolo and Jassi. On this information Jiand, 
Guhram, Swali, Abdulla, Walli, Thaku and 
Bachoo alias Mohamed were put on their 
trial before the Additional Sessions Judge, 
Hyderabad (Mr. A. S. Akhund) unders. 120- 
B read with ss. 363, 366, 419 and 420, Indian 
Penal Code. 


The learned Judge convicted Jiand 
Guhram, Swali, Abdulla and Walli under 
ss. 419 and 420, Indian Penal Code and sen- 
tenced them to different periods of imprison- 
mentandacquitted them of the gharge under 
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B. 120 B, Indian Penal Jode. He also acquit- 
ted Thaku and Mohamed. 

Jiand bas appealed from Jail and is un- 
represented, Guhram, Swaliand Abdullaare 
represented by Mr. Motiram Lalwani. Walli 
was sentenced to imprisonment till the 
rising of the Court and has not, therefore, 
filed an appeal. 

The evidence ofthe deception practised 
on both Mohamed, Sidik and Tejoomal is 
clear and convincin g. 


With regard to the deception practised 
.on Mohamed Sidik, there is the evidence 
of Mohamed Sidik, his brother Alibux who 
had been asked by Mohamed Sidik. to get 
him married to aBirohi girl. Mohamed 
son of Mahamood zemindar who had at the 
request of Alibux asked Gulkhan to look 
out for a girl, the bania Hasso as also the 
witnesses Noormahomed and Dodokhan who 
were present at the barter depose toall the 
four appellants having personated as brokers 
and to have given the girl in marriage as a 
Birohi woman, 
` Furtherfnore, we have the admission of 
both Guhram and Swali that they happened 
to come to that village at the psychological 
moment when Jiand was selling his sister 
to Mohamed Sidik and informed Mohamed 
_Sidik that they knew Jiand and his sister 
before, but they stated that they left the 
place before the terms were settled. Not- 
withstanding the denial by Jiand that he 
was present at all and the denial of his 
confederates that they took part in the 
deception there can be no doubt that the 
story of Mohamed Sidik and his witnesses 
is substantially true. 


The geer practised on Tejoomal is 
proved not only by oral evidence but by 
a document executed by Jiand describing 
himself as Tolo, a Hindu cook of one 
Qharamdas Pleader, and his wife Walli 
describing herself as Jassias also by the 
absconding surety declaring that Emna 
alias Ganga was the unmarried daughter of 
Tolo and Jassi. The judgment of the 
learned Judge below has, however, been 
subjected to attackon a two-fold ground, 
first, that the appellants were charged 
under s. 120B read with certain other 
sections treating the criminal conspiracy 
itself as a substantive offence and that 
they: were not charged under ss. 419 and 
“420, Indian Penal Code, and, eeconuly that 
a conviction of ‘two different sets of 
offenders and in respect of two different 
7 ey 
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transactions at oneand the same trial was 
illegal. 

On the other hand it has been contended 
by the learned Acting Public Prosecutor 
that the finding of the learned Judge 
below on the charge of conspiracy was 
erroneous. 

It appears that the learned Judge had 
no clear conception of the evidence required 
to prove a charge of conspiracy. It has 
been repeatedly laid down that a charge 
of conspiracy may be proved by evidence of 
circumstances from which the Court may 
presume the conspiracy: Cf. Kishanchand 
v. Emperor (1), R. v. Parsons (2,) R.v. 
Murphy (3), Emperor v. Annappa Bharam- 
gauda (4), Birendra Kumar Ghose v. 
Emperor (5), Harsha Nath Chatterjee v. Em- 
peror (6), Jumo Allarakhio v. Emperor (7). 

So far as thefour appellants are con- 
cerned, there was ample evidence of a 
conspiracy between them of removing the 
girls from their legal guardianship followed 
by actual commission of the offence of 
cheating Mohamed Sidik in which all the 
four appellants took part. 

Both Hava and Emna have deposed that 
they were removed from Phuleli by appel- 
lants Guhram and Swali in a tonga and 
were .kept by them in their houses, and 
subsequently in the house of Abdulla. 
They have withstood cross-examination 
fairly well notwithstanding their attempt to 
save Jiand. 

The names of the appellants except Jiand 
were disclosed in the First Report. Lastly, 
there was the evidence of Mohamed Sidik 
and his witnesses that all of them had 
taken active part in the deception practised 
on him. 


. The statements made by Lakhmi to the 
Policein December, 1925, and February, 1926, 
as also the statement made by herin Court 
are easily reconcilable. In December, 1925, 
she probably did not know how her wards 
had disappeared. It is not difficult to con- 
ceive that she suspected her convict son as 
the person who had decoyed the girls and, 


(1) 92 Ind. Cas. 419: 20S L. R. 18 at p. 24; 27 Ci. 
L. J. 243: A. I. R. 1926 Sind 171. 

(2) (1762) 1 Bl. W. 392; 96 E. R. 222. 

(3) (1837) 8 C. P. 297 

(4) 9 Bom. L. R. 347: 5 Or. L. J.3 
ao ee Ina. oe 359; 37 C. 467; 14 ve Ww. N 1114; 11 

T 

(6) eaa “Cas, 313; ai 0. 1153; 16 Cr. L. J. 9; 21 C. 
L. J. 201; 19 C.W. N. 

934” 34nd, Cas. in; | g 5. L. R, 223; 7 ‘Cr L. Mi 
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therefors, intentionally averred that he hal 
forcibly removed them after ‘beating her. 
Tt is also not difficult to conceive that the 
conspirators had fought over the booty and 
Jiand and Bachoo altas Mohamed who has 


been acquitted contrived to get the other 


conspirators punished by  conciliating 
Lakhmi and helping her to find the where- 
abouts of the girls. 

[A] Chelearned'J udge belowhasnot applied 
his mind to ‘this aspect of the case at all. 
It seems that the learned Judge had a very 
hazy notion of the. evidence required to 
prove a conspiracy. He hasdealt with this 
point of the case ina very few words observ- 
ing as follows :— 

“That it was for the prosecution to prove, 
by general evidence the existence of the 
conspiracy before particular facts are proved 
to show that the accused or some. of them 
took part in it............ As there was no 
evidence of this kind, nor were there cir- 
cumstances to inferan agreement of this 
kind, the case was at most one of suspicion 
and, therefore, no conviction could be based 
ona mere suspicion,” 

We are unable to follow his line of 
reasoning, and no authorities have beencited 
in support of it. Very probably thé learned 
Judge had in view the observations of 
Mukerji, J., in Amritalal Hazra v. Emperor 
(8) where his Lordship said : 

ee ane a an It is well-settled that in a 
charge of conspiracy, general evidence of 
the existence of the conspiracy may first be 
given before particular facts are proved to 
show that one or more ofthedefendants took 
part init.” ; 

- These observations goto show that gen- 
eral evidence is permissible and may be 
given in the first instance in a trial for con- 
spiracy, though in ordinary trials such evi- 
dence would be excluded, and are no 
authority for the proposition that a con- 
spiracy may not-be proved by circumstantial 
evidence. The full effect of these obser- 
vations and the reason for admitting general 
evidencein trials for conspiracy appear 
with sufficient clearness, in the following 
rules laid down in the Queen's case (9). 

“We are of opinion, that on the prosecu- 
tion of acrime to be proved by conspiracy, 
general evidence of an existing conspiracy 
may, in the first instance, be received as a 


(8) 29 Ind. Cas. 513; 42 O. 957 at p. 994; 210. L. J. 
331; 16 Cr. L J. 497; 19 O. W. N. 676. 

(9) (1820) 2 Brod. & Bin, 284 atp. 310; 1 St. Tx 
(N: B.) 1348; 129 E. R. 976; 22-R.R. 6682. - 
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preliminary step to the more particular evi- 
dence, by which itis to be showa, that the 
individual defendants were guilty parti- 
cipators in such conspiracy. This is often 
necessary to. render the particular evidence 
intelligible, and to show the true meaning 
and character of the acts of the individual 
defendants, and on that account, we pre- 
sume, it is permitted. But it is to be 
observed, that, in such cases, the general 
nature of the whole evidence intended to 
be adduced, is previously opened to the 
probability of affecting individual defend- 
ants by particular proof applicable to them, 
and connecting them with the general 
evidence of the alleged conspiracy ; and 
if upon such opening it should appear 
manifest, that no particular proof sufficient 
to affect the defendants is intended to be 
adduced, it would become the duty ofthe 
Judge to stop the case in limine and not 
to allow the general evidence to be received, 
which, even if attended with no other bad 
effect,such as exciting and unreasonable 
prejudice, would certainly be a useless 
waste of time.’ [A] | 

We think that thelearned Judge was in 
error in holding in favour of the appellants 
on the plea of conspiracy. We accordingly 
alter the conviction of all the appellants to 
one unders. 120-B read with ss. 419 and 
420, Indian Penal Code. Under the circum- 
stances the objections raised by the learned 
Counsel do not arise and need not be con- 
sidered, Asin pursuance of that conspiracy 
Mohamed Sidik was deceived, the appellants 
are liable to be punished as abettors under 
s, 109, Indian Penal Code, to the same extent 
as that provided under s. 420, Indiap/ Penal 
Code. 7 

We accordingly sentence the’ arpellant 
Jivan under that section tothe same sen- 
tence as awarded to him by the learned 
Judge, namely, five years’ rigorous im- 
prisonment and a fine of Rs. 300 or in 
default further rigorous imprisonment for 
twelve months, and sentence the other 
three appellants torigorous imprisonment 
for three years and a fine of Rs. 100 or 
in default rigorous imprisonment for six 
months. A 


ALN. A. Order accordingly, 
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RANGOON HIGH COURT. 
* ORIMINAL APPEAL No. 1644 oF 1926. 
December 28, 1926. 
Present :-—Mr. Justice Mya Bu. 
NGA SAN MIN—Accusnp—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 866—Abduction— 
Parties‘related—Act committed to bring about marriage 
—No excessive violence—Light sentence. | 

In a prosecution for abduction it was found that 
the abducted and the accused were relations, that the 
accused was not actuated by any evil desire: to 


disgrace the girl but only to bring about a marriage, ` 


and that the act of abduction was not attended by 
any unnecessary or excessive violence: 

Held, that under the circumstances a heavy sen- 
_ tence was not called for. [p. 456, col. 2; A] 

Criminal appeal for review of an order of 
Special Power Head-Quarters Magistrate of 
Yamethin, in Criminal Regular No. 150 of 
1926. 


JUDGMENT.—The appellant, Maung 
San Min, has been convicted and sentenced 
by the Special Power Magistrate of Yame- 
thin to suffer five years’ rigorous imprison- 


ment under s. 366 of the Indian Penal Code,- 


The case for the prosecution is fully set 
out in the evidence of Ma E Tin which, if 
believed, would bring home the offence 
against the appellant. She is a spinster 
of 19 years of age and is a second cousin of 
theappellant. According to her, while she 
and Ma Dun were returning home from the 
Ya land in the afternoon of the llth July, 
1926, the appellant seized her and forcibly 
took her away in spite of her protests and 
cries for help. She alleges that Mg Tun 

` Yin, the 2nd accused in the case, aided and 
abetted the appellant in the proceeding. 
The appellant, she says, took her away to 
the house of Ma Naw Zain Thegon village 
which they reached after sleeping time at 
night. She was kept there and the appel- 
-lané attempted to have sexual intercourse 
with her but she did not yield to such 
attempts. She was kept in that house till the 
next night when her relatives consisting 
of Maung San Aye (P. W. No. 6) and others 
arrived. On their arrival although the 
appellant and the said Ma Naw Za attempt- 
ed toconceal the fact of her presence in 
the house, she managed to escape from the 
hold of the appellant, rushed to her 
relatives and complained to them that she 
had been brought there without her con- 
sent. Her allegation of this forcible taking 
away is corroborated by the evidence of Ma 
Dun (P. W. No.2) who ran away towards the 
e 
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village when Ma E Tin was pulled away. 
She met Maung Thin Gyan and his wife Ma ` 
E Thwai on the way towards the village and 

she told them the appellant had dragged 

Ma E Tinaway. The latter, husband and 
wife, corroborate Ma Dun in that she (Ma 

Dun) reported the fact to them. Ma E 

Thwai’s evidence also shows that on being 
told by Ma Dun she looked in the direction 
in which Ma E Tin was supposed to be 
taken away and saw at a distance a man 

dragging a woman by her hand and another 

man following them. The story of the 

forcible taking away is again corroborated 

by the fact that Ma E Tin's comb and her 
shawl were dropped near the scene of 

occurrence as well as her mamootie and 

water pot. Conduct that she exhibited on 

the arrival of her relatives to the house in 

which she was confined also supports her 

There is 

thus avery strong case made out by the 

prosecution against the appellants whose 

defence is thathe and she (Ma E Tin) had 

been in love and that what they did was 

merely a case of elopement to which Ma E 

Tin duly consented and that there was no. 
force used in effecting the same. 

Witnesses were called to establish this. 
alleged love between the parties, but they 
have been disbelieved by the learned 
Magistrate for reasons shown by him which, 
I consider, fully justify his views. I fail 
to see any good ground on which a success- . 
ful attack can be made against the prosecu- 
tion case. The conviction, in my opinion, 
must be confirmed. In fact this appeal has 
been admitted mainly on the question of 
sentence.[A] As remarked above the parties 
are related to eachother as second cousins 
andthe motive for the abduction does not 
appear to be anything but to bring about 
a marriage. Jam unable to believe that 
the appellant was actuated by any evil 
desire to spoil the girl’s future or to dis- 
grace her in any way. The abduction itself - 
was not attended by unnecessary or 
excessive violence. The fact that the girl 
was successful in resisting the appellant's 
attempts at sexual intercourse shows that 
the appellant was not bent upon resorting - 
to violent measures. For these reasons I 
donot consider that a sentence of five years 
is called for, and I am of opinion that half 
of that term of rigorous ‘imprisonment will 
amply meet the case. [A] 

For the above reasons I maintain the 
eonvistion but xedues the sentdace to 
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rigorous imprisonment for two and a hal 
years, 
ALN. A, 


Sentence reduced. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLICATION 

No. 289 or 1925. i 
January 25, 1927. 
Present:—Mr. Percival, J. C., and 
Mr. Tyabji, A. J. C. 

CHARAG DIN—Accusep—APPELLANT 
VETSUS 
EMPEROR-—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 448—Criminal 
trespass—Intention to cause annoyance, etc., necessity 
of—Criminal Procedure Code (Act V of 1898), s. 256 
—Omisston to call upon accused to enter upon de- 
fence—Proceedings, validity of. 

In order to sustain a conviction under s. 448, 
Penal Code, there must be an express finding with 
regard to the intention of the accused. [p. 457, col. 2; 
A 


Tharu v. Emperor (1), followed. : 

If an accused person is not called upon to enter 
upon his defence and produce his evidence, as requir- 
ed by s. 256'of the Criminal Procedure Code, the 
proceedings are liable to be quashed. |p. 457, col. 2; B] 

Application to revive the order of the 
First Olass Special Magistrate, Karachi, 
dated the 13th January, 1925. 

Mr. Khemchand Sukhramdas, for the Ap- 
pellant. 

Mr, Partabrai D. Punwani, acting Public 
Prosecutor, for the Opposite Party. 

JUDGMENT.—This is an application 
for the revision of an order made by the 
Special Magistrate of the First Class of 
Karachi convicting and sentencing the ap- 
plicant to a fine of Rs. 10 under s, 448 
of the Indian Penal Code. 

The facts as they appear from the record 
are that the applicant wasa tenant of pre- 
mises which were badly damaged by the 
cyclonic rains in August or September last 
year, and that the owner of the premises, 
the applicant’s lessor was ordered by the 
authorities to restore the premises to a 
habitable condition. It is not clear whe- 
ther the lessee left the premises while they 
were being repaired (as would appear from 
the record to have been the impression of 
the learned Magistrate), or whether, (as is 
the case of the applicant), he continued to 
be in occupation of them while the repairs 
were going on. In any case, the learned 
Magistrate seems to have overlooked seve- 
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ral matters of vital importance. Therighta 
of the parties are governed by s. 108 of 
the Transfer of Property Act under which 
it was in the option of the lessee either 
to determine the lease owing to the pre- 
mises becomming unfit for occupation or not 
to doso. The learned Magistrate has paid 
no attention to the question whether the 
lessee exercised the option to determine 
the lease. He seems to have assumed that 
on the premises being damaged by the 
rain and becoming unfit for occupation or 
repairs becoming necessary, the lessor could 
put another tenant in the premises even 
if the lessee wished to continue in them. 

[A] Then again, there is no express‘ finding 
that the applicant intended to cause annoy- 
ance as is required for a conviction under 
£. 448 of the Indian Penal Code cf. Tharu 
v. Emperor (1). [A] 

[B] Finally we have the circumstances 
that the Magistrate seems to have omittedjto 
follow the requirements of s. 256 of the 
Criminal Procedure Code in that the ac- 
cused was not called upon toeenter upon 
his defence and produce his evidence. [B] 

For these reasons we quash the proceed- 
ings. The fine, if paid, will be refunded. 

We do not consider it necessary that 
the accused should be re-tried for the 
offence. Re-trial ordered. 


P. B. A. 
Q) 9 Ind, Oas. 895; 5 S. L. R. 29; 12 Or. L. J. 
148. 


ra 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Cxrminat Revision No, 203-B or 1926. 
February 2, 1927, 
Present:—Myr. Kinkhede, A. J. 0. ° 
JAIRAM KUNBI—Accusep—AppPLicant 
VETSUS 
EMPEROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
257—Prosecution witness—Re-call for cross-exami~ 
nation—Accused, whether bound to pay expenses. 

An accused at whose instance witnesses for prose- 
cution have been re-called for cross-examination must 
bear the expenses of re-calling them. [p.458, col. 1;A] 

Lockley v. Emperor (1) and Indar Raiv. Emperor 
(2), relied on. 

Application for revision of an order of 
the Naib-Tahsildar and Second Class Magis- 
trate, Balapur, dated the llth December, 
1926, 


. 
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Mr. W. B. Pendharkar, for the Applicant. 

ORDER.—tThe application must suc- 
ceed. The Magistrate admits in his ex- 
planation that the accused was undefend- 
ed by a Pleader; he was, therefore, natur- 
ally unable to cross-examine the witnesses. 
-The cross-examination by himself shows 
what its worth is. The accused was thus 
placed ina very disadvantageous position 
by reason of his Pleader’s absence and the 
` refusal of the Magistrate to adjourn the 
hearing at the request of the newly en- 
gaged Pleader. The Magistrate could well 
have exercised his discretion in giving the 
adjournment prayed for. I think the order 
closing the case for judgment must, there- 
fore, be set aside, and it is accordingly 
set aside, but subject to terms. [A] The 
accused will have now full opportunity to 
cross examine all the prosecution witnesses 
through a Pleader subject, however, to the 
condition that he will have to bear the 
expenses of re-calling those witnesses; com- 
pare Lockley v. Emperor (1) and Indar Rai 
v. Emperor (2). [A] 

G. R. D. Order accordingly. 


(1) 5 Ind. Cas. 408; 37 O. 236; 14 C. W. N. 280; 11 
©. L. J, 418; 11 Or, L. J. 128. 

(2) 55 Ind. Cas. 345; 43 M. 411; 11 L. W. 130; (1926) 
M. W. N. 137; 38 M. D. J. 209; 21 Cr. L. J. 297; 20 
M. L. J. 289. 


SIND JUDICIAL COMMIS- 
à>. SIONER’S COURT. 
AARIMINAL APPEAL No, 44 or 1926. 
November 17, 1926. 
Present:—Mr, Percival, J. C., and Mr, 
Rupchand Bilaram, A. J. C. 
HAJI SAMO or HAJI RANO~— 
ACCUSED—APPELLANT 
VETSUS 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 120B, 420—Con- 
spiracy—Circumsiantial evidence, sufficiency of—Con-~ 
spiracy for unlawful object—Charge, requisites of— 
Defective charge—Irregularity—Cheating—Innocent 
agent, deception by—Deception implied from conduct. 

A charge for conspiracy may be established either 
by direct eviderfce of an agreement between the 


conspirators which is hardly ever adduced, or it may’ 


be established by evidence from which the Court may 
raise a presumption of a common concerted plan to 
carry out an unlawful design. [p. 460, col. 1; A] 
Emperor v. Annappa Bharamgauda (6), Birendra 
Kumar Ghose v. Emperor (7); Superintendent and 
Remembrancer of mau Affairs, Bengal yv. Monmohan 
Bou (8), Harsha Nath Ghatterjee vı Emperor (9), Jume 
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Allarakhio v, Emperor (10) and Kishanchand v. Em. 
peror (L1), relied upon. 4 3 

The gist of the offence of criminal conspiracy is 
the agreement itself and where the object of the 
agreement isto doan unlawful act and not to do a 
lawful act by an unlawful means, it is sufficient to 
specify the unlawful object without specifying the 
means adopted by all or any of the conspirators to 
gain that object. [p. 460, col. 2: B] 

R. v. Gill (12) and Taylor v. Reg. (13, relied upon. 

Deception may be practised by representation made 
through an innocent agent and more so through a 
co-conspirator. It is not necessary that deception 
should be by express words and it may be by con- 
duct or implied in the nature of the transaction 
itself. [p.461, col. 2; ©] 

R. v. Butcher (14), R. v. Copeland (15), R. v. Kerri- 
gan (16). and Khoda Bux v. Bakeya Mundari (17), 
relied upon. 

The fact that a charge for conspiracy does not specify 
the persons who were parties to the conspiracy is a 
mere irregularity which can be cured by s. 537 of the 
Criminal Procedure Code. [p. 462, col. 2; D] í 

Criminal appeal against the conviction 
and sentence passed by the Additional Ses- 
sions Judge, Hyderabad, Sind. 

Mr. Motiram Idanmal, for the Appel- 
lant. 

Mr. T. G. Elphinston, Public Prosecutor, 


for the Crown. 


JUDGMENT.—In this case the accused 
Haji Samo was put on his trial before the 
Additional Sessions Judge, Hyderabad on 
the following two charges:— 

Firstly that he alongwith others on or 
about 17th day of February, 1925, at Palh’s 
village, cheated Dodo Kakepoto of Rs. 750 
by making a false representation that 
the woman Musammat Virbai was un- 
married, and thereby committed an offence 
punishable under s. 420, Indian Penal Code. 

Secondly, that between the 12th and 17th 
February, 1925, he joined inthe conspiracy 
to cheat Dodo and thereby committed an 
offence punishable unders. 120 B, Indian 
Penal Code. 

He was convicted of the second charge 
and sentenced to two years: rigorous im- 
prisonment and a fine of Rs. 1,000 of 
which, if recovered Rs. 750 were ordered 
to be paid to Dodo, s 

The case as disclosed by the prosecution 
evidence was somewhat as follows:— 

One Manohar, a young Hindu woman of 
Ahmedabad who had lost her husband 
about 4 years ago was living at Bombay in 
the Vanita Visram Ashram or the Hindu 
widow's home. There she came to 
know one Karo Kutchi and his so-called 
wife Bachi who were both Muhammadans.. 
These two persons appear .to have been 
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members of a professional gang who decoy 
young women for sale and appear to have 
taken up their lodging near the Ashram for 
the purpose of carrying on their nefarious 
trade. In January, 1925, they managed 
tö induce Manohar to leave the Ashram 
and accompany them to Karachi where 
‘the whole party lodged in the Bhatia 
Ashram, Karo and Bachi pretending to be 
‘ Hindus. Though thereis no reliable evi- 
dence, it is likely that at Bombay also 
. they had personated themselves as Hindus. 
At. Karachi Manohar got ill and wished to 
go back to Bombay. On the pretext that 
shé was being taken back home, she was 
taken by train to Hyderabad where the 
party was joined by one Wali Mahomed 
another member of their gang. From 
_Hyderabad she was taken to Mirpurkhas 
a Railway Station on the Bombay line 
where she was firat lodged in the house 
of one Konji Kutchi, probably a Hindu, 


for 2 or 3 days and thence shifted to: 


.the house of ‘one Jurio Mussalman, It 
is said that at the house of Jurio the 
present accused joined Kanji's party and 
arranged for the sale of the woman to 
Dodo a Muhammadan rustic living in the 
interior. She was then drugged and taken 
„by cart to Mirpurkhas Station and, there- 
. from, by train to Khadro a side way Rail- 
way Station on the Sind Light Railway 
and thence taken to Palla village where 

Dodo resided and whereon the 17th of 
February she was sold for Rs. 750 
representing to him that she was an un- 
married Muhammadan girl and the sister 
of Karo. At that time two deeds were pur- 
ported to have been executed. One of 
them is executed by Karo himself. It 
contains recitals that the girl was one 
Virbai, daughter of Bhuro Samo Mussal- 
man by caste resident of Manro in Bhuj 
Territory; that she had not been -married 
before and was being given in marriage 
by her brother Karo. This deed was 
attested inter alia by the accused. The 
other deed purports to have been executed 
by the girl herself and bears the attes- 
tation of some of the witnesses to the 
first. deed but not the attestation of the 
accused. 

, For about three months Manohar lived a 
miserable life. in the house of Dodo. She 
is said to have been kept under strict 
surveillance and her movements were con- 


trolled.” On: the 29th. of april, while re-` 


turning from the well where she had gone 
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to fetch water, she casually meta Hindu 
named Dewan and attempted to inform 
him. of what had happened to her but as 
she did not know Sindhi she could not 
made herself understood and, therefore, 
wrote and handed over to him a slip of 
paper (Ex. 5) in Guzeratti which is as 
follows :— 

“Manohar Lalchand. I was living in 
Vanita Visram at Bombay. Brokers have 
brought me from there. Help me. If you 
take me with you, I shall come.. So much.” 

This slipled tothe Police investigation 
and to her rescue. 

On being questioned, Dodo stated to the 
Police that he had bought the girl for 
Rs. 750 on the representations made 
to him by Karo and the accused that she 
was an unmarried Muhammadan girl and 
that he had paid Rs. 750 for her on 
such representations, that he did not know 
Karo but knew the accused whose assur- 
ance he had accepted. Karo and Bachi 
are absconding and havenot been traced 
so far. The accused alone has been put on 
his trial and has been convicted by the 
Sessions Court. It might be stated here 
that the girl though considerably over 18 
years of age looked so young in outward 
appearance that she was taken by the 
Police to be under 18 years and the pro- 
ceedings were, therefore, launched by them 
in the first instance under s. 366, Indian 
Penal Code, which were subsequently alter- 
ed to those under the present section. The 
accused has denied that he was a party 
to theremoval of Manohar from Khadro 
to Palla village and that he negotiated 
for her sale to Dodo. He has attempted 
to explain his presence at the time of the 
alleged sale or marriage and his attestation 
to the deed by stating that on that day he 
had been to that village for the sale of 
his own mare and as he happened tobeat 
Dodo’s house when the girl was being sold 
he attested the deed like other witnesses at 
the request of Dodo. 

This defence has no foundation in fact, 
It appears from the evidence of Dodo that 
the accused had proposed the sale of the 
girl 2 or 3 days before she was brought to 
his village and that he was one of the 
party who brought the girl to the village, 
This finds ample support with evidence 
of Manohar who likewise speaks of her 
Being drugged and removed from Mirpur- 
khas after the accused had informed Karo 
that be had ‘arranged forthe sale, Ibis 
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again hardly unlikely that Dodo should 
have parted with such a large sum of 
money for marrying a stranger girl alleged 
to be a Samo by caste without the assur- 
ance of a person known to him that he 
was not being deceived. The accused is 
a Samo by caste, He was known to Dodo 
and he isthe first and the only attesting 
witness to the deed who is not related to 
Dodo: We think that the learned Sessions 
Judge was right in holding that the ac- 
cused was onè of the party who passed 
off the girl to Dodo by representing her to 
be unmarried and a Mussalman. 


The learned Pleader for the accused has 
raised several objections against the valid- 
ity of the conviction. He has urged that 
the proof of the negotiations for sale of 
the girl by the accused and his presence 
at the barter were insufficient to prove 
the charge of conspiracy, that there should 
have been express evidence of the agree- 
ment to cheat, that the means used by the 
conspirators in inducing Dodo to part with 
the money andthe persons who had con- 
spired to gain should have been specified 
inthe charge. He has further strenuously 
contended that the means specified in the 
first charge was the representation made 
to Dodo that the girl was unmarried and 
assuming that this was also the representa- 
tion alleged against the accused as part of 


the 2nd charge, there was no proof that: 


the accused had made any such representa- 
tion. 

We think that there is no substance in 
any of these pleas. 

[A] It has been repeatedly laid down 
that a charge for conspiracy may be 
established either by direct evidence of an 
agreement between the conspirators, which, 
as observed by Earle, J. ia R. v. Duffield 
(1) is hardly ever adduced, or it may be 
est@blished by evidence of circumstances 
from which the Court may raice a presump- 
tion of a common concerted plan to carry 
out the unlawful design. [A] R. v. Parsons 


(2), R. v. Murdhy (8), R. v. Brisac 
(4), Mulcahy v. Queen (5) Emperor v., 
Annappa Bharamgauda (6), Birendra 


1) heres 5 Cox. C. O. 404. 
o (1762) 1 BL W. 392: 96 E. R. 222. 
(3) (1838) 8 C. & P. 297. 
(4) (1803) 4 Hast 164 at p. 171, 102 E. R. 792; 7 
. R. R. 551 ; 
5) (1868) 3 H. L. 306 at g 317. 
l b Y Bem, L, R. 347; 6 On L J, ` 33; g 
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Kumar Ghose v. Emperor (7), Superin- 
tendent and Remembrancer of Legal Affairs, 
Bengal v. Mon Mohan Roy (8), Harsha 
Nath Chatterjee v. Emperor (9), Jumo 
Allarakhio v. Emperor (10) and Kishanchand 
v. Emperor (11). The circumstances in 
which the girl was brought down to Mir-. 
purkhas and the conduct ofthe accused 
were more than ample to draw a presump- 
tion of conspiracy against him. It is 
equally clear that there was no obligation 
on the Crown to specify in the charge the 
means used by the conspirators for gaining 
their unlawful object. [B] The gist of the 
offence of criminal conspiracy is the agree 
ment itself, and where the object of the 
agreement is to do an unlawful act and 
not to do a lawful act by an unlawful 
means it is sufficient to specify the unlaw- 
ful object without specifying the means 
adopted by all or any of the conspirators’ to 
gain that object. [B] In R.v. Gill (12) the 
defendants were found guilty upon an in- 
dictment charging them with conspiracy 
“by diverse false pretences and subtle 
means and devices” to obtain money, and 
it was held, on motion in arrest of judg- 
ment, that, the gist of the offence being 
conspiracy, it was sufficient to state that 
fact and its object, and not necessary to 
set out the specific pretences, Abbott, 
C. J., said: “The indictment appears to 
me sufficient. The gist of the offence is 
the conspiracy: and although the nature 
of every offence must be laid with ‘reason- 
able certainty so as to apprise the defend- 
ant of the charge, yet I think that it is 
sufficiently done by the present indict- 
ment. It is objected that the particular 
means and devices are not stated. ‘It is, 
however, possible to conceive that persons 
might meet together, and might determine 
and resolve that they would, by some trick 
and device, cheat and defraud another, 
without having at that time fixed and 
settled what the particular means aad de- 
vices should be. Such a meeting and reso- 


(7) 7 Ind. Cas. 359; 37 O. 467; 14 CO. W. N. 1114; 11 
Or. L. J, 453. 

(8) 35 Ind. Cas. 999; 20 OC. W. N. 292 at p. 294; 17 
Or, L. J. 439. 

(9) 26 Ind. Cas. 313; 42 O. 1153; 16 Cr. L. J. 9; 21 
C. L. J. 201; 19 C. W. N. 706. e 
010) 31 Ind. Cas. 649; 9 S. L. R; 223; 17 Or, L. J. 


(11) 92 Ind. Oas. 419; 20 S. L. R. 18; 27 Or. L. J. 
243: A. I R. 1926 Sind 171. 
pD (1818) 2 B. & Ald. 204; 90 R, R. 407; 106 E- 
an OR R 
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lution would nevertheless constitute an 
offence. If, therefore, a case may be rea- 
sonably suggested in which the matters 
here’ charged would, if there were nothing 
more, be an offence against the law, it is 
impossible, as it seems to me, to conclude 
that the law should require the particular 
means to be set forth. The offence of 
conspiracy may be complete, although the 
particular means are not -settled and ro- 


. solved on at the time of the conspiracy. I 


think, therefore, that no sufficient ground 


-has been stated for arresting ‘the judg- 


ment.” Bayley, J., said: “I am of the 
same opinion. When parties have once 
agreed to cheat a particular person of his 
monies, although they may not then have 


, fixed on any means for that purpose, the 
. offence of conspiracy is complete...... Ib is, 


therefore, not necessary to state the means 
at all in the indictment, it being quite 
sufficient to charge the defendants with 
the illegal conspiracy, which is of itself 
an indictable offence.” The judgment of 
Halroyd, J., was to the same effect. 

These observations have been referred to 
with approval in Taylor v. Reg. (13), and, in 


. my opinion, equally apply to a charge of 


conspiracy to cheat under s. 120-B, Indian 
Penal Code, 

In the present case, however, the ac- 
cused had clear notice of at least one of 
the false pretences which was said to have 
been employed in furtherance of the con- 
spiracy to cheat Dodo. The two charges 
cannot but be read together and it was 
clearly stated in the first charge that the 
‘girl had been represented to be unmarried. 
This representation was indubitably an 
important factor which operated on the 


-mind of Dodo in parting with such a 
.large'sum of money. It may fairly be 


presumed that Dodo would not have been 
prepared to go through the form of marriage 
with an unknown girl and to run the risk 
of losing his money and being prosecuted 
for bigamy unless he was given the assurance 
that she was unmarried. 

The learned Pleader has relied on certain 
answers given by the prosecution witnesses 
in their cross-examination which go to 
show that it was Karo who expressly made 
that representation to the accused. We 


fave no doubt that these answers were 
given by the prosecution witnesses from 


a desire to save the accused. Most of the 
(13) (1895) 1 Q. B. 25; 6t L, J. M. O. 11; 15 R. 


86; 71 L.T, 571; 43 W, R. 24; 18 Cox. 0, O. 45. 


HAJI SAMO 9, EMPBROR. 


461 


witnesses were cross-examined after Dodo 
and the accusad -had requested for the 
permission to compound the case and their 
request had. been rejected, Apart from 
this, there was no obligation on the 
Crown to prove that the accused had 
made the representation either expressly 
or by himself. 

[C]. Deception may be practised by re- 
presentation made through an innocent 
agent [R. v.¢Butcher (11)] and so more 
through a co-conspirator. 

Itis also not necessary that deception 
should be by express words and it may be 
by conduct orimpliedin the nature of the 
transaction: itself. [C] 

In R. v. Copeland (15) where the defend- 
ant had obtained money from a woman 
under the threat of an action for breach 
of promise of marriage, he being in fact a 
married man already, an indictment laying 
as the false pretence that he was entitled 
to maintain an action against her for 
breach of promise of marriage was held 
to be good, the threat conveyed by him 
of the action for breach of* promise of 
marriage being suggestive >f the fact that 
he was not a married man. In R. v 
Kerrigan (16) wherein presence of P, K 
represented to B that he had a quantity 
of good tobacco and induced B to buy 
some, and P afterwards delivered to B two 
bales purporting to be tobacco but con- 
taining rubbish, and recovered the price, 
K was held to have been rightly convieted 
on an indictment charging him with 
obtaining money from B by deceit. 

In Khoda Bux v. Bakeya Mundari (17) 
the complainant intending to discharge a 
zerpeshgt mortgage for Rs. 60 paid to 
the accused Rs. 59 in full settlement 
of that particular claim, so informed him 
at the time of payment and asked for the 
return of the relative document. The 
accused received the money and instedd of 
handing over to the complainant the 
relative document duly discharged offered 
to return to bim another document which 
was executed by the complainant and 8 
others in respect of a simple money debt. 
Pargiter and Woodroffe, JJ.,.held that 

(14) (1858) 8 Cox. O. O. 77; Bell 6; 28 L.J. M. Q. 
14; 4 Jur. (x. s.) 1155; 7 W. R. 38; 32 L.T. (0,5) 
110; 22 J. P. 739; 169 E. R. 1145. 

(15) (1842) Cor. & M. 516. 

(16) (1863) 9 Cox. O. O. 441; L. & O. 383; 33 L, J, 
.C. 71; 91L. T. 843; 12 W, R. 416; 3 N. R, 609; 23 
J. P. 164; 169 E. R. 1440. 4 
vg (17) 32 O. 941; 9 O, W, N, 1006; 2 Or, L, J, 764, 
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the accused had by his conduct in accept- 


“ing the money with full knowledge of the 


purpose for which it was being paid, led 
the complainant to believe that he would 
accept it onthe terms on which it was 
offered and that this amounted to a false 
representation. In the present case the 
accused had permitted Karo to make the 
representation in his presence that the 
girl was unmarried, and which representa- 
tion he knewor must have knownif he 
had applied his mind to it to be untrue. 
He not only failed to disabuse Dodo on 
that point though he knew that Dodo 
was relying upon his assurance and not 
on that of Karo whom he did not know 
before, but he went further and attested 
the deed. The conduct of the accused 
was not only evidence of the agreement 
between the two conspirators to cheat but 
evidence against the accused of cheating 
under the first count and for which he could 
as well have been convicted. 

Again the criticism by the learned 
Pleader of the evidence of the girl is hardly 
relevant to the issue. 

It: is, no doubt, true that the version 
given by Manohar in the Sessions. Court 
of her being in a state of semi-unconscious- 
ness at the time of her barter is an im- 
provement upon her first statement to the 
Police which shows that she was drugged 
when she was being transported from 


- Mirpurkhas to Khadro we are inclined 


' Sessions Court. 


to believe that the statement made by 
her tothe Police is more probable than 
her subsequent statement made in the 
Though according to the 
Medical evidence she was considerably 


‘over 18 years of age, she was young and 


inexperienced and had fallen into the 
clutches of evil persons. Very probably 
she was induced to leave Bombay in the 
hope that she would be married to a 
Hindu. However depraved she may have 


"got in the company of Karo it is not likely 


that she could have been a consenting 


‘party to be taken off to theinterior and 


“to be sold toa Muhammadan rustic, that 


she may lead a life of misery with him. 
And itis highly probable that she was 


_drugged before she was taken into the 


interior and once when she was there, 
she was silenced by threats that her life 
will be put to-an end to, if she went 


‘eounter to the, wishes of her custodian. 


Her silence at the time of the barter is, in 
pur opinion, due more to her fears than to 
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any conspiracy on her part to cheat Dodo. 
The fact that she did not sign the deed 
purporting to beher deed is more due to 
the ignorance of her' custodians that she 
knew how to read and write and to her- 
being asked to put her thumb mark than 
to any preconcerted act of hers in collusion 
with the others. Her being a co-conspirator 
with others assuming it to be true agaiù 
does not help the accused out of his 
guilt which relates to the deception practis- . 
ed on Dodo and not on the girl herself. 
It has been urged that the fact: that 
Manohar could not speak Sindhi should 
have put Dodo on guard and that it may, 
therefore, be presumed that Dodo knew 
that the girl was not a Mussalman and 
that she was not unmarried. But this plea 
is sufficiently met by thefact that in the 
deed executed by Karo she is described 
as a Muhammadan of Bhuj and not of Sind. 
This recital was sufficient to put Dodo off 
his guard who was made to believe that 
the girl was a Kutchi Mussalman and not 
a Sindhi. There isalso the further fact 
that if Dodo suspected the girl to have 
been decoyed by the accused or that Karo 
was not her brother itis not likely that he 
would. have parted with such a large sum 
of money as Rs. 750, Yet we have it 
clearly proved by evidence even from the 
admission of the accused himself that 
Dodo did give Rs. 750 and nothing less, 
[D] With regard to the plea that the 
charge was deféctive in so far asit did 
not specify the persons who were parties to 
the conspiracy; this plea is again sufficiently 
cured by the provisions of s. 537, Oriminal 
Procedure Code. Throughout the pro- 
ceedings the accused had clear notice that 
at least one of the co-conspirators was the 
abseonding Karo. The accused has in no 
way been prejudiced by the alleged 
defect, if any, in the charge. [D] Not- 
withstanding the very able argument of 
the learned Pleader forthe accused weare 
not convinced that the accused has not 
been rightly convicted of the charge under 
8. 120-B, Indian Penal Code. The appeal, 
therefore, fails, : 
With regard to the question of sentence, 
we are inclined to accept the learned 
Pleader’s arguments that the sentence of 
fine of Rs, 1,000-U 0 in addition to the two 
years’ rigorous imprisonment is much too 
severe and that as the accused cannot pay 
such a heavy fine it means his detention 
in prison for afurther period of 12 months, 
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Of the fine if recovered Rs. 750 have 
been ordered to be paid to Dodo. We 
are not aware if Dodo received any money 
from the accused preliminary to his agreeing 
‘to compound the case with the accused 
or not. If he did he cannot get the amount 
twice over. Under any circumstances he 
has his ordinary remedy against the 
accused. -We, therefore, think that the 
fine may well be reduced by the amount 
which, if recovered, is payable to Dodo. 

We accordingly confirm the sentence of 
imprisonment but reduce the fine to 
Rs. 250 only and direct that in default 
of payment of fine he should undergo fur- 
ther rigorous imprisonment of six months. 

In the end we wish to draw the atten- 

tion of the Committing Magistrate to the 
extreme desirability of dating the deposi- 
tion of witnesses as they. are recorded. A 
good deal of the time of this Court was 
wasted in ascertaining whether the examina- 
tion-in-chief and the cross examination of 
each of the witnesses had been recorded on 
the same day or on different dates and in find- 
ing out if the answers given by the prusecu- 
tion witnesses in cross-examination were 
‘due to anything having transpired. be- 
tween the time, which had intervened. It 
was only after a fortuitous reference to 
the diary of the case that it was discovered 
that the examination-in-chief of most of 
the witnesses had been recorded some 
days before their cross-examination and 
that in the interval the parties had 
attempted to compromise the case. This to 
a certain extent accounted for favourable 
answers being given in cross-examination. 
The dating by the learned Magistrate of 
‘parts of the depositions only was mislead- 
ing. We trust that the learned Magistrate 
will be more careful in future and will 
see that the depositions recorded by him 
‘on different dates are properly dated. 
P. B. A. Sentence reduced, 
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123—Security proceedings—Suspect undergoing impri- 
sonment or imprisoned before expiry of time Jor 
furnishing security—-Detention of accused—Procedure. 

lf on the date-an order is passed under s. 118, 
Criminal Procedure Code the suspect is undergoing 
imprisonment for a substantive offence, the provi- 
sions of cl. (1) of s. 120 come into operation and the 
period of security does not commence till the sus- 
pect has served out his substantive sentence of im- 
prisonment. The proper procedure under the cir- 
cumstances would be that the Magistrate should not 
pass the order for detention of the suspect under 
s. 123 at once but postpone further proceedings 
under that section till the suspect has served out 
his period of sentence for the substantive offence. 
[p. 463, col. 2; p. 464, col. 1; A] 

Empercr v. Nana Ramji Shinde (1), followed. 

Tf, on the other hand, on the date of the order under 
s. 118, Criminal Procedure Code the suspect is not 
under-going imprisonment for a substantive offence 
and the Magistrate grants him time to furnish sec- 
urity, and before the expiry of that time the sus- 
pect is convicted of a substantive offence and sen- 
tenced to imprisonment, the Magistrate should pro- 
ceed to pass an order of detention under s. 193 and 
his detention would then ipso facto run concurrently 
with the substantive sentence which the suspect is 
undergoing. |p. 464, col t; B.] 

Emperor v. Ahmed (2) followed. 

Reference by the District 
Karachi. 

Mr. T.G. Elphinston Public Prosecutor, 
for the Crown, 


JUDGMENT.--We are afraid the effect 
of the provisions of ss. 120 and 128, Crimi- 
nal Procedure Code, is being often mis- 
conceived by the lower Magistracy resulting 
in constant references being made to us. 
We have three such references on board 
to-day. [A] The procedure which a Magis- 
trate should adopt before ordering the 
‘detention of asuspect for failing to furnish 
the required security is simple enough, If 
on the date of the order passed under s. 
118 of the Code the suspect is undergoing 
imprisonment for a substantive offence, the 
provisions of cl. (1) of s. 120 come into 
operation and the period of security does 
not commence till the suspect has served 
out his substantive sentence of imprison- 
ment. He has time. to furnish the re- 
quired security up to the date on which the 
period of the security would commence and, 
therefore, till the expiry of such period no 
order for his detention in prisonfor failyre 
io comply with the order under s. 118 čan 
legitimately be passed. The proper pro- 
cedure under the circumstances would be 
that indicated in Emperor v. Nana Kamji 
Shinde (1). The Magistrate should not pass 


the order for detention of the suspect under 
(1) 97 Ind. Cas. 747; 28 Bom. L. R, 1038; 27 Cr. L, J, 
1163; A. I. R. 1926 Bom, 545, 


Magistrate, 
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s. 123 atonce but postpone further pro- 
ceedings under that section till the suspect 
has served cutths period of sentence for 
the substantive offence. [A] And in order 
to secure the attendance of the suspect in 
Court on the date of his release the Magis- 
trate should request the Jail authorities to 
inform of she probable date on which the 
suspect is to be released after serving his 
substantive sentence and to intimate to 
them thatthe suspect is tobe produced 
before the Court on that day in connection 
with the further proceedings under s. 123, 
Oriminal Pracedure Code, unless before that 
date he has furnished the required security. 
The Magistrate should take such further 
precautions ashe considers desirable to 
sacure the attendance of the suspect before 
him on that date orsuch other date on 
which he may fix the hearing. 

[B] If onthe date of order under s. 118 
the suspect is not undergoing imprison- 
ment for a substantive offence his case 


does not fall within the purview of cl. (1) 


ofs. 120. Ifon that date the suspect asks 
for time to furnish the required security, 
it is open to the Magistrate to inquire from 
the Police authorities whether the suspect 
is undergoing a trial for a substantive 
offence, and if so, ib isopento him to re- 
fuse to grant any time for furnishing the 
required security and to take immediate 
action under s. 123 of the Code. If, how- 
ever, the Magistrate does not make the 
necessary inquiry, or on making the neces- 
sary enquiry he does not get any definite 
information, and in the exercise of his 
discretion he grants time to the suspect 
to furnish security, and before the expiry 
of that time the suspect is convicted of 
2 substantive offence and sentenced to im- 
prisonment, then in view of the recent 
Full Bench ruling of our Court in Emperor 
v. Ahmed (2) neither cl. (1) nor el. (2) of s. 
120 applies. In that case the Magistrate 
should proceed to pass an order under s, 
128 which provides for immediate deten- 
tion in prison of the suspect till he fur- 
-nishes the required security. This deten- 
tion would ipso facto run concurrently with 
the substantive sentence which the suspect 
-is undergoing. [B] In order to avoid any 
doubt being raised as to the question whe- 
ther the two sentences are torun coneur- 
rently the Magistrate will be well advised 
‘to give express direction .on that point 


_ (2) 96 Ind, Oas. 113; A. I.R. 1926 Sind 273; 27 Or, 
"L, J. 865; 20 S, L, R. 163, 
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which he is even otherwise competent to 
do under the provisions ofs. 397 of the 
Code which, as now recently amended, 
treats the detention of a suspect unders. 
123 as sentences of imprisonment, If these ' 
instructions are followed there will be no 
occasion for such constant references to this 
Court. | 

In view of the above remarks,.we allow 
Reference No, 265 of 1926, Crown v.. 
Saidu, as in this’ case'the order under 
s. 118 was made on the 24th of July, 
1926, and time was granted tothe suspect 
to furnish security up to 26th of ‘August, 
1926, It was.during that interval that the 
suspect was convicted of a substantive 
offence and sentenced to rigorous imprison- 
ment for 12 months. The proper order in 
this cage is that the period of his detention 
under s. 123 is to run concurrently with the 
period of his substantive sentence and wé 
order accordingly, ' . 

In Criminal Reference No. 268 of 1826, 
the suspect Lashkaran and Ali Murad had 
both been convicted of substantive offences 
and sentenced to imprisonment before the 
order passed under s. 118. And we accord- 
ingly set aside the order ' passed by the ' 
learned Magistrate under s. 123 and order 
that he should communicate with the Jail 
authorities to intimate to him when Lash- 
karan and Ali Murad are likely to be 
released from prison, and that he- should 
make proper arrangements for the atlend- 
ance of the suspect in Court on that date 
or such other subsequent date which he 
may fix for further proceedings unders. 123 
unless before such date the two suspects 
furnish the required security. : 

In Criminal Reference No. 270 of 1926 
again we find that the order unders. 118 
is dated the 4th of February, 1926. The 
suspect was convicted of a substantive of- 
fence and sentenced to imprisonment on the 
26th of February, 1926. The time allowed, 
to him for furnishing security expired on 
the 2nd of March, 1926. Under the circum- 
stances the period of his detention under 
s. 123 willrun concurrently with his sen- 
tence for the substantive offence. We 
accordingly allow the reference and order 
that the suspect be detained in Jail for that 
period unless he gives the required security 
before that date. 


ALN. A. Order accordingly. 
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RANGOON HIGH COURT. 
CRIMINAL REFERENCE No. 161 oF 1926. 
December 6, 1926. i 

Present:— Justice Sir Benjamin Herbert 

Heald, KT.. and Mr. Justice Maung Ba. 
-U HTIN GYAW AND oTHERS—APPELLANTS 

h VETSUS 
EMPEROR— RESPONDENT. ; 

Criminal Procedure Code (Act V of 1898), ss. 162, 
476—Stdtement made to Police Officer, whether can be 
uséd in proceedings under s. 476—Rangoon Appellate 
Side Rules, r. 12—Reference, legality of. 

Section 162 of the Code of Criminal Procedure 
does not prohibit the use of statements, made by any 
person to a Police Officer in the course of an inves- 
tigation under Ch. XIV of that Code, in proceedings 
under s. 476 of the Code, in cases where the alleged 
offence which is under consideration in the proceed- 
ings under s. 476 was not under investigation at 
the time when the statements were made. [p. 469, 
col. 1; A] 

Rule 12 of the Appellate Side Rules (Rangoon High 
Court) allows a Judge to refer only such questions 
of law as actually arise in the case. [p. 468, col. 1; B] 

Criminal reference arising out of Crimi- 
nal Appeal No. 1375 of 1926. 


ORDER OF REFERENCE. 
Cunliffe, J.—These appeals are from 
an order uf the Additional Sessions Judge, 
Mr. J. P. Doyle, sitting specially at Myaung- 
mya, by which he directed the lst appel- 
lant, Maung Htin Gyaw, to stand his trial 
for conspiracy under ss. 211 and 193 of the 
Indian Penal Code. The remaining appel- 
_lants, six in number, are complained of 
in relation to offences under s. 120 (a), 
read with ss. 194 and 109, Indian Penal 
Oode. Two of the appellants were released 
on bail, but the remaining, at the com- 
mencement of this appeal, were in cus- 

tody. ; 
The learned Sessions Judge made this 


complaint after hearing and dismissing a- 


charge of murder made against two per- 
sons, Maung Po Sein and Maung Po Chein. 
The complaint was made by virtue of the 
provisions of s. 476 of the Code of Criminal 
Procedure. 

It does not seem necessary to detail the 
facts leading up to this action on the 
part of the learned Sessions Judge in great 
detail, but they must be referred to short- 
ly. Atthe beginning of the year 1924, an 
old and rich Burman, by name U Po Thet, 
died at Wakema. A dispute at once arose 
concerning his estate. On the one hand, 
Maung Po Sein and Maung Po Chein, his 
nephews claimed rights over the estate, 


and, on the other hand, the Ist appellant,” 


U Htin Gyaw, and his son also made 
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claims. A civil action is, I have been in- 
formed, pending between these two parties. 
A number of prosecutions were instituted 
by U Htin Gyaw against Maung Po Sein 
and Maung Po Chein both before and 
after the old man’s death. ‘There was 
some retaliation on the part of Maung Po 
Sein and Maung Po Chien in like manner 
against U Htin Gyaw. These cross-attacks 
culminated in a charge of murder being 
brought against Maung Po Sein and Maung 
Po Chein by U Htin Gyaw before a Magis- 
trate at Myaungmya. After somewhat 
lengthy investigation, this charge was 
dismissed. U Htin Gyaw then applied to 
this Court under s. 439 in revision. His 
application was admitted by Mr, Justice 
Duckworth in Chambers. The hearing of 
the matter was before Mr. Justice Otter 
in open Court, both sides being represented, 
Mr: Justice Otter ordered the re-arrest of 
Maung Po Sein and Maung Po Chein and 
they were committed to stand their trial 
by him on the capital charge before the 
Sessions Judge. Mr. Justice Otter refused 
them bail, but owing to circumstances 
which I do not pretend to understand, 
bail was subsequently applied for at 
Myaungmya and the Magistrate who heard 
the application, on the direction, it is said, 
of the Commissioner of Bassein, permitted 
these two men to be released on bail some 
substantial time before the hearing of 
the case. Ifthe facts referred to in res- 
pect of this interference of the Commis- 
sioner of Bassein are correct I am of 
the opinion that such an interference ought 
never to have been made in the face of 
Mr. Justice Otter’s order. It may have 
been that new facts came into the’ pos- 
session of the authorities, and the course 
of the trial for murder rather suggests 
that new facts did come into their posges- 
sion. Nevertheless, these new facts should 
have been placed before the Judge of 
this Oourt who dealt with the question of 
bail and afresh application should have 
been made to him. 

The evidence of the prosecution in their 
two first witnesses as to thé death of Po 
Thet was so inconclusive that the prosecus 
tion asked leave to withdraw the cases, 


` It should be said that the alleged cause 


of Po Thet’s death was poisoning by means 
of dhatura, The learned Sessions Judge, 
however refused to accede to the prosecu-~ 
tion’s request to withdraw.. The remainder 
of the prosecution witnesses were heard, 
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and as a result he acquitted Maung Po 
Chein and Maung Po Sein of the charge 
brought against them. He then proceeded 
to call upon seven of the prosecution 
witnesses, headed by U Htin Gyaw, to show 
cause ‘why a complaint should not be made 
‘against them for making a false case and 
abetting the making of a false case and 
for giving false evidence. His judgment 
in the substantive trial refers both in its 
body and in its annexures to the various 
earlier criminal cases between U Htin 
Gyaw and Maung Po Chein and Maung 
‘Po Sein. I can find no record that the 
proceedings in these cases were ever proved 
‘at the substantive trial and when the 
time came for the procedure under s. 476, 
the learned Judge went on to rely not only 
upon these proceedings but also on the 
various information given to the Police 
in the earlier prosecutions. So, indeed, 
had the Magistrate who had originally 
dismissed them urder charge against Maung 
Po Ohein and Maung Po Sein on a prima 
facie basis. It was contended before me 
by Counsel for the appellants that any 
reference to Police proceedings was inad- 
missible in such acase. The Government 
Advocate argued the contrary. It seems 
to me most desirable that this matter, 
which in my view is of far reaching im- 
portance, should be decided by a Full 
Bench. Without having heard the full 
arguments on the point and without hav- 
ing considered the question exhaustively, 
I think that on anordinary construction 
of s. 162 such evidence is inadmissible from 
_ the wording of the section. If, however, 
` I am wrong in this view, it seems to me 
that it is very desirable to have the opinion 
of a Full Bench upon this point, which I 
believe to be a novel one, 

Accordingly, I make the following refer- 
ence: (1) May a statement made to a 
Police-Officer in the course of his investi- 
gation in one case be used, considered, 
or putin evidence against accused persons 
in any other separate trials or proceedings 
whether directly or indirectly or in no 
way connected with the trial in which that 
statement was originally made? : 

(2) If not, does the fact that the separate 
proceeding is not a substantive criminal 
trial but a preliminary investigation under 
gB. 476 of the Code of Criminal Procedure, 
in any way alter the application of the 
` general principle? © i 
. I may addethat it was admitted by the 
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Crown (and certainly this was the view 
I had formed) that the learned Sessions 
Judge bad for the most part based bis 
prima facie case against the appellants 
on such informaticn as is contemplated by - 
s. 162. 

Mr. A. Eggar, Government Advocate, for 
the Crown. 

Mr. Mc Donnell, for the Appellants. 
NT R TEN DIVISION 

Heald and Maung Ba, dJ.—In 
Trial No. 22 of 1926, of the Court of Session, 
Myaungmya, the Additional Sessions Judge 
acquitted the two accused persons, Po 
Chein and Po Sein, and called on a num- 
ber of persons, who had given evidence 
for the prosecution at the trial in the 
Sessions Court, to show cause why he 
should mot take action against them 
under the provisions cf s. 476 of the Code 
of Criminal Procedure in respect of offen- 
ces alleged to have been committed by 
them in orin relation to the trial. 

The Additional Judge seems to have 
opened a number of proceedings which by 
some neglect have not been sent to this 
Court. 

In one the appellant, Htin Gyaw, was 


‘called on to show cause why a complaint 


should not be made against him in respect 
of the offence of making a false charge 
with intent to injure, the said offence 
being alleged to have ‘been committed 
by him in or in relation to the Sessions 
trial, 

In another the same Htin Gyaw was 
called on to show cause why a complaint 
should not be made against him in respect 
of the offence of giving false evidence, 
alleged to have been committed by him 
in or in relation to the same Sessions 
trial. : 

In a third the same Htin Gyaw, and 
the appellants Ma Te, Po Tun, Po Myit, 
Tun Sein, Ma Thet Yon, Po Thaung, San 
Pe and Po U, were called on to show 
cause why a complaint should not be made . 
against them for offences of giving false 
evidence, abetting the giving of false evi- 
dence, ond conspiring to give false evi- 
dence, alleged to have been committed 
by them in orin relation to the same Ses- 
sions trial. 

In a fourth Ma Twe was called on to 
show cause why a complaint should not be 


“made against her for giving false evidence. 


in orin relation to the Sessions trial, 
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In a fifth a Sub-Inspector of Police, Po 
Kyan, was called on to show cause why a 
complaint should not be made against him 
for giving false evidence in or in relation 
to the Sessions trial. ` 

‘In the first case the Additional Judge 
recorded his ‘opinion that-Htin Gyaw had 
falsely charged Po Chein and Po Sein with 
murder and had thereby committed an 
offence under the second part of s. 211 of 
the Indian Penal Code. + 
. In the second he recorded that in his 
opinion certain statements in Htin Gyaw’s 
evidence, read with that evidence as a 
whole and with, the evidence of the other 
witnesses, were prima facie false and dis- 
closed an offence under s. 193 of the Indian 
Penal Code. j 

In the third he said that the reasons 
for making a complaint against the nine 
persons concerned would be found in his 
judgment in the Sessions trial. 

‘Io the fourth he said that he was satis- 
fied that there was a prima facie case 
against Ma Twe under s. 163 of the Indian 
Penal Code. 

In the fifth he said similarly that he was 
satisfied that there was a prima facie case 
against Po Kyan under s. 193. 

As a result of these findings he filed three 
complaints .before the District Magistrate 
of Myaungmya. i 

In one he accused Htin Gyaw of offences 
under ås. 211 and -193 of the Indian Penal 
Code, and he also accused Htin Gyaw, Ma 
Te, Po Tun, Po Myit, Tun Sein, Ma Thet 
Yon, Po Thaung, San Pe and Po U of 
conspiracy to give false evidence and to 
abet the giving of false evidence in the 
Sessions trial, offences punishaBle under 
8. 194 read with ss. 120-A and 109 of the 
Code. , : 

In another he accused Ma Two of making 
certain false statements, which he specified 
at the Sessions trial, and as regards one 
of those statements he said that its falsity 
would be seen by examining the papers 
. in connection with the investigation of a 
poisoning charge which was brought by 
Po Thet against Po Sein, and was the 
subject of Criminal Regular Trial No. 100 
of 1923 in the Oourt of the Special Power 
Magistrate of Myaungmya. 

In the third he accused Po Kyan of 
giving false evidence in the Sessions trial 
and said that the falsity of the statement, 
which he specified, was clear from the 
evidence of one Thet Hnan, given in a 
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case in which Po Chein prosecuted Htin 
Gyaw and Po Kyan and a number of others 
for house trespass, and in which Thet 
Hnan was called as a witness for the 
defence, that case being Criminal Regular 
Trial No. 23 of 1924 of the Court of the first 
Additional Magistrate of Wakema. 

Htin Gyaw has filed appeals. under the 
provisions of s. 476-B of the Code of 
Criminal Procedure against the orders 
passed by the Additional Judge under 
s. 476 in the first two of the live cases 
mentioned above, and has also filed a third 
appeal jointly with the rest of the persons 
accused along.with him in the third of 
those cases, 

Ma Twe and Po Kyan have also filed 
separate appeals against the orders in 
the cases in which they were concern- 
ed. 

The grounds of appeal in Htin Gyaw’'s 
two separate appeals were that there was 
no justification for the Additional Judge’s 
order, that Htin Gyaw’s application for 
revision in the High Court would not lay 
him open to prosecution under s. 211, 
and that there was nothing to show that 
his evidence was false, 

The main grounds of appeal in the joint 
appeal were that there was no legal evi- 
dence on which the charges could be based 
and that the Additional Judge's order was 
based on statements recorded by the Police 
which he had admitted in evidence con- 
trary to the provisions of s. 162 of the Code 
of Criminal Procedure. 

In Ma Twe's appeal the ground was taken 
that the record of her statement to the 
Police couldnot be considered as a basis 
for a finding that the evidence which she 
gave in Court was false. 

Po Kyan's ground of appeal was merely 
that there was no evidence that his state. 
ment was false, 4 : 

The ‘learned Judge of this Court by 
whom the appeals were heard recorded 
that it was contended beforehim by Coun- 
sel for the appellants that any reference 
to Police proceedings was inadmissible in 
cases under s. 476 of the Code, and that the 
Government Advocate argued the contrary. 
The learned Judge then made the following 
references, presumably under r. 12 of the 
Appellate Side Rules of Procedure : 

(1) May a statement made to a Police 
Officer in the course of his investigation 
in one case be used, considered or putin 
evidence against accused persons in any 
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other separate trials or proceedings whether 
directly or indirectly orin no way connect- 
ed with thetrialin which that statement 
was originally made ? 

(2) If not, does the fact that the separate 
proceeding isnot a substantive trial but 
a preliminary investigation unders, 476 of 
the Code of Criminal Procedure in any 
way alter the applicatian of the general 
principle? 

-It seems clear that the terms of these re- 
ferences are unduly wide. [B] Rule 12 
allowed the learned Judge to refer only 
such questions of law as arose in the appeals 
before him.[B] No question.whether state- 
ments made to Police Officers can be used 
in separate trials or in any proceedings 
other than proceedinga under s. 476 of the 
Code arose inthe appeals, and the only 
statements made to the Police about which 
any question could arise in the appeals 
were the particular statements which the 
Judge of the Oourt of Session is alleged 
to as used in his proceedings under s 
47 

The learned Advocate for the defence 
says that the Additional Judge based cer- 
tain of the orders which he made under 
the provisions of s, 476 on his judgment 
in the Sessions case, that in the trial of that 
case andin his judgment therein he dis- 
regarded the provisions ofs. 162 of the Code 
and in contravention of those provisions 
used statements which had been made to 
the Police not only in the investigation of 
that case but also in the investigation of 
other cases between the parties, that’ be- 
cause those statements were used in con- 
traveniion of the provisions of s. 162 they 
were not legal evidence at the Sessions 
trial, and that because they were not legal 
` evidence they were not matters which could 
be taken into consideration in proceedings 
under s. 476 of the Code. 

The learned Government Advocate on the 
other hand says that there is nothing in 
g. 162 of the Code to prevent a Magistrate 
or Judge from using, for the purpose of 
finding whether or not an inquiry should 
be made into “an alleged offence of giving 
or conspiring to give or abetting the giving 
of false evidence, statements which were 
made to the Police in the investigation of 
the alleged offences of murder or abetment 
of murder or in the investigation of any 
other offences except the offences of giving 
or conspiring to give or abetting the giving 
of. false evidence. He goes further and 
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asks us to decide that there is nothing in 
s. 162 of the Code which prohibits the use 
of statements, made to the Police in the 
investigation of the offence of murder or 
abetment of murder or in the investigation 
of any offences other than those of giving 
or conspiring to give or abetting the giv- 
ing of false evidence, at the trial for the 
alleged offences connected with the giving 
of false evidence,and heasks usto give a 
decision to that effect. 

It is clear that such a decision would be 
beyond. the scope ofthe questions referred 
to us, and that all that we can decide in 
this case is whether the Additional Judge 
was entitled to consider such statements 
to the Police as he did consider in his pro- 
ceedings under s. 476. 

A question then arises as to what state- 
ments made to the Police the Additional 
Judge did consider in his proceedings 
under s. 476: On this point the learned. 
Judge’s order of reference throws no light. 
The ‘only direct reference in the Additional 
Judge's order under s. 476 to statements 
made to the Police was in the order with 
regard to Ma Twe. The statements there 
mentioned were recorded by the Policein 
the investigation of the case which was the 
subject of Criminal Regular Trial No. 100 
of 1923, mentioned above, and could not 
possibly be excluded from consideration 
by the provisions of s.162 which says mere- 
ly that statements made to the Police in 
the course of an investigation shall not be 
used at an enquiry or trial in respect of 
any offence which was under investigation 
at the time when such statements were 
made. The present alleged offences con- 
nected with the giving of false evidence 
were certainly not under investigation at 
the time when Ma Twe's statements to the 
Police were made in the course of the in- 
vestigation into the alleged offence of poi- 
soning, and, therefore, there is nothing in 
the terms of s. 162 to prevent their use for 
the purpose of finding whether or not it is 
expedient in the interests of justice that a 
complaint should be made under the pro- 
visions of s, 476. 

Appellants’ learned Advocate contends 
that the finding mentioned in s. 476 must 
be based on legally admissible evidence, 
and goes on .to argue that because certain 
evidence which the Additional Judge ad- 
mitted during the Sessions trial was in- 
admissible for the purposes of that trial 
by. reason of the provisions of s, 162; that 
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evidence must be inadmissible as a basis for 
‘finding under s.476. There is nothing in 
the wording of s, 476 to support that view. 
‘The section says that when a Court is of 
Opinion thatit is expedient in the inter- 
ests of justice that an enquiry should be 
made into anoffence which appears to have 
been. committed in or in relation to a pro- 
ceeding in that Court, such Court may, 
after such enquiry if any as it thinks 
necessary, record a finding to that effect 
and make acomplaint. Thereis thus no 
necessity for any enquiry and the Court 
can come to its finding on any materials 
which are before it. There is nothing in 
either s. 162 or s,476 which exeludes from 
those materials statements made to the 
Police in the investigation of alleged 
offences other than the particular offence 
which is under consideration in the pro- 
ceedings under s. 476, and even if those 
statements were inadmissible in the pro- 
ceedings in orin relation to which that 
offence was committed it would not follow 
that they are inadmissible’ and cannot be 
‘considered in proceedings under s. 476. 

-. We, therefore, answer the reference, so 
far as itarises in the present appeals, as 
-follows:— : 

[A] “ Section 162 of the Code of Criminal 
Procedure does not prohibit the use of 
statements, made by any person to a Police 
Officer in the course of an investigation 
under Chapter XIV of that Code,in proceed- 
ings under s. 476 of the Code, in cases 
where the alleged offence which is under 
consideration in the proceedings under s. 
476 was not under ‘investigation at the 
-time when the statements were made.” [A] 

_ We note that we do not intend this 
answer to beread as involving a decision 
of the question whether statements made 
to the Police in an investigation under 
Chaptar XIV of the Code in respect of one 
alleged offence can be used at an inquiry. 
or trial in respect of a different offence 
which happened to be separately under in- 
vestigation at the time when the statement 
was made. All that we desire to say is 
that the wording of s. 162 does not pro- 
hibit the use of statements made to the 


Police in the course of an investigation 


under Chapter XIV in cases where the 
offence, whichis the subject-matter of the 
enquiry, was not under investigation at 
. the time when the statement was made, 
and that, therefore, in the particular cases 
with which these appeals deal,. the .provie 
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sions of s. 162 of the Code cannot be read 
as prohibiting the use of statements, made 
to the Police in the course of the investi- 
gation of other offences, in the proceedings 
under s. 476 of the Code in respect ofal- 
leged offences which were not under inves- 
tigation at the time when the statements 
to the Police were made. 
A. N. A. Reference answered accordingly. 


ALLAHABAD HIGH COURT, 
ORIMINAL REFERENCE No. 16 or 1927. 
January 25, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
ATA HUSAIN AND oTsaErRs—-APPLICANTS 
versus 

LATIF HUSAIN-—Oppostre Party. 

Criminal Procedure Code (Act V of 1898), s. 145 
(j)—‘Forcible and wrongful dispossession’, meaning of 
—Inquiry under s. 145, scope of—-Right to possession, a 
matter for the Civil Court. 

Where the tenants of a village refuse to pay rent 
to the lawful Lambardar and willingly pay the rent 
to another, the Lambardar cannot be held to have 
been ‘forcibly and wrongfully’ dispossessed and s. 
145 (4) of the Criminal Procedure Code cannot be 
applied to the case. [p.470, col. 2; A] 

In a proceeding under s. 145 of the Criminal Pro- 
cedure Code, the enquiry is limited to “the fact of 
actual possession of the subject of dispute,” by the 
parties, and this enquiry is to be without reference 
to the merits or the claims of any such parties to a 
right to possess the subject of dispute. In view of 
the imperative provisions of s. 145 (4) of the Crimi- 
nal Procedure Code the question as to which of the 
parties has aright to possess the subject of dispute 
is irrelevant in an enquiry under s. 145 of the Code. 
Lp. 470, col. 2; p, 471, col 1; B] 

Wrongful dispossession is not necessarily forcible 
dis possession. [p. 471, col. 1; C] 

Criminal reference made by the Sessions 
Judge, Cawnpore, dated the 14th of Decem- 
ber. 1926. . 

Messrs. G. W. Dillon and Saila Nath 
Mukerji, for the Applicants. 


Dr. M. L. Agarwala, for the Opposite 
P 


arty. 

JUDGMENT.— On the 20th of January, 
1927,in ignorance of the fact that the 
parties were represented by Counsel in 
this Court, I, after going through the 
judgment of the learned Sessions Judge, 
accepted the reference made by him and 
actually signed my order of that date. 
After I had signed that order but before it 
was sealed, it was brought to my notice 
that the parties were 
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represented by Counsel, and accordingly I- 
directed the case to be put on the days list 
with a view to enable the Counsel for the 
parties to argue the matter. After hearing 
the learned Counsel for the parties, I am 
still ofopinion that on the findings of fact 
arrived at by the learned Magistrate, the 
view taken by the learned Sessions Judge 
is perfectly correct. 

The village in dispute, viz., village Bania- 
para Mahraj is wagf property and its 
income is devoted to charitable and 
religious purposes. Ata Husain is mutwallt 
of eight-annas and Abbas Ali, Mubarak Ali, 
and Bibi Amiran are mutwallis of two-annas 
eight-pies each. Abbas Ali’ alone was 
appointed Lambardar of the entire village, 
and has been a Lambardar for some years. 
It appears’that thé relations between Abbas 
Ali and the tenants of the village became 
strained, and eventually the tenants, in the 
beginning of 1925, submitted a joint 
application to. the Collector of Cawnpore, 
complaining against the high-handed 
actions of the Lambardar and requested the 
Collector to enquire into his conduct. A 
Tehsildar was required by the Collector to 
enquire into the allegations made in the 
petition, and he submitted a report on the 
20th of December, 1925, to the effect that 
Shiva Gobind Tewari karinda of Abbas Ali 
“was really committing excesses over the 
tenants and that the tenants were not 
willing to pay rents to him”, Eventually 
Abbas Ali, in pursuance ofa direction given 
to him, executed -a mukhtarnama on the 2nd 
February, 1926, in favour of Shiva Gobind 
Tewari in order to clothe him. with a legal 
authority to collect rents from the tenants. 

The proceedings under ‘s, 145 of 
the Criminal Procedure Code, that have 
giveo rise to this reference, were initiated 
on the application of Khwaja Latif Husain 
Mykhtar-i-am of Abbas Ali on the 3rd of 
May, 192s. 
application were, that, notwithstanding the 
fact that Abbas Ali was the Lambardar, 
men of Ata Husain had gone to the village 
and were collecting rents and were roaming 
about armed inthe village, and as such 
there was an apprehension of the breach of 
the peace. On this application the learned 
Magistrate passed an orderon the 8th of 

- May, 1926, attaching the subject of dispute 
under s. 145 (4) of ‘the Criminal Procedure 
Code, 

Both the parties, viz, Abbas Ali and 

Ate Husain put in written statements of 
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their respective claims as respect the fact 
of actual possession of the subject of 
dispute. : 

The learned Magistrate observed in the 
course of his judgment that “there is no 
doubt that the whole tenantry of Baniapara 
Mahraj is up against the-Lambardar, so 
much so that Syed Abbas Ali could not find 
practically asingle witness from the village 
who could depose in his favour. On the 
other hand, the number of witnesses on the 
other side who came from ithe village was 
legion......It may be that long mismanage- 
ment and neglect of the tenantry and their 
rights has brought about this united affront 
against the well-established Lambardarof the 
village. It has been ‘a bloodless revelution' 
as the learned Counsel for Syed Ata Husain. > 
put it.” [A] A perusal of the judgment of 
the learned Magistrate leaves no room for 
doubt, that because of the strained relations 
between Abbas Aliand the tenants of the 
village, the latter willingly, without the 
show or use of any force on the part of Ata 
Husain, began to pay rent tohim. But the 
learned Magistrate in view of the decisions 
in the matter of Sarbananda Basu Mozumdar 
v. Pran Sankar Roy Chowdhari (1) and 
Ram Dai v. Parbati (2) held, that notwith- 
standing the payment of rent by the tenants 
to Ata Husain, the ouster of Abbas Ali 
must be deemed to have been illegal and 
he is entitled to the possession of the 
village, inasmuch as, in his capacity ofa 
Lambardar, he has the right to collect rents 
and is responsible forthe payment of land 
revenue to Government. 

The learned Sessions Judge was:of 
opinion, that on the facts found by the 
learned Magistrate, it cannot be held tbat 
Abbas Ali was “forcibly and wrongfully 
dispossessed” and the proviso to cl. (4) 
of s. 145 of the Criminal Procedure Code 
had no application to the case. 

As Ihave already said Iagree with the 
view taken by the learned Sessions Judge. 
[A] [B] In a proceeding under s. 145 cf the 
Criminal Procedure Code, the enquiry i 
limited to “the fact of actual possessicn of 
the subject of dispute” by the parties, and 
this enquiry isto be without reference to 
the merits or the claims of any such parties 
to aright to possess the subject of dispute. 
In view of the imperative provisions of 
s. 145 (4) of the Criminal Procedure Code 
it appears to me, that the question as to 

(1) 


16 O. 627, 
(2) A, W N. (1890) 178; 
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which of the parties has a right to possess 
the subject of dispute is irrelevant in an 
enquiry under s. 145 of the Code.[B] The 
proceedings under s, 145 of the Criminal 
Procedure Code are of a summary nature, 
and are taken with a view to preventa 
breach of the peace, and questions of title 
are not intended to come before a Magis- 
trate for decision under that section, and 
examination of questions of title is within 
the exclusive jurisdiction of the Civil Court. 
This being so the learned Magistrate had 
to confine his attention to the question as 
to which party was in possession of 
the village in dispute, irrespective of the 
title of either party to collect rents from the 
tenants. [C] It is undoubtedly a fact that 
Abbas .Ali as a Lambardar is entitled to 
collect rents from the tenants, but if Ata 
Husain has succeeded in collecting rents 
from the tenants because thé latter willing- 
ly began to pay, the rents to him, it cannot 
be said that Ata Husain has “forcibly” dis- 
possessed Abbas Ali. Ata Husain may 
have wrongfully dispossessed Abbas Ali. 
but he has certainly not done so forcibly.[C] 

The view that I take of the scope of the 
proviso to s. 145 (4) of the Criminal Pro- 
cedure Code is in keeping with the view 
taken in the caseof H. V. Low and Company, 
Iamited v. Maharaja Sir Manindra Chandra 
Nandy (3). Ifthe view taken by me is at 
variance with the decision in Sarbananda 
Basu Mozumdar v. Pran Sankar Roy Chau- 
dhri (1), L, for the reasons given above, am, 
with all respect, unable to agree with that 
decision. 

The point that arises for consideration in 
the present case was not the point decided 
in the case of Ram Devi v. Parbati (2). In 
that case the property in dispute was at- 
tached by a Magistrate under s. 146 of the 
Criminal Procedure Code and not in accord- 
ance with s. 145 (4) of the Oriminal Pro- 
cedure Code and this Court held that “for 
the purposes of s. 148 of the Criminal Pro- 
cedure Code it must be taken” that the 
Lambardar was in possession. The order 
under s. 146 of the Code of. Criminal Pro- 
cedure, attaching the property in dispute 

was attacked by both the Lambardar and 
` by the person who claimed to have actually 
collected the rents from the tenants. It 
does not appear from the report of the case 
that it was found in that case, that rent 
had actually been collected by any person 


(3) 84 Ind. Cas. 382; 3 Pat. 809; A. I Ri 1925 Pat. 
83} 20 Or, L, Ji 268, 
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other than the Lambardar, and this Court 
held that the lambardar, being the person 
who has to collect the rentfrom the rent- 
payers, must be treated as the party in 
possession and as such an order under 
a. 146 of the Oriminal Procedure Code was 
not called for, and the property attached 
must be made over to the Lambardar. 

For the reasons given above I accept the 


-reference made by the learned Sessions 


Judge, and setting aside the order of the 
learned Magistrate dated the 24th of Sep- 
tember, 1926, declare that Ata Husain is 
entitled to remain in possession of the 
village in dispute until evicted therefrom 
in due course of law. 


ALN, A. Reference accepted, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminau Bart APPLICATION No. 273 

or 1926. e 
November 1, 1926. 
Present:—Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J.C. 
MAHOMED ABDUL MAJID—Appuicant 
VETSUS 


EMPEROR —RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 387, 
497 (5), 498—Approver—Bail, power of Court to grant 
—Statutes, interpretation of—Jurisdiction of Superior 
Court, ousting of. 

Per Percival, J. C.—Section 337 of the Criminal 
Procedure Code is a special section dealing with 
approvers and controls the general s. 498 and a Court 
is not competent to release an approver on bail. [p. 
472, col. 1; A} 

Per Rupchand, A. J. C.—Section 337 (3) only pro- 
vides that the approver shall be detained by the 
Magistrate granting the pardon and it only controls 
the powers of such Magistrate to grant bail and not 
those of a superior Court. This clause does not 
mean that an accomplice whois in custody when he 
obtains pardon must be detained in prison ngr does 
it imply the negative that he shall uot be released 
from custody. But the discretionary powers of the 
Court to grant bail to approvers must be very 
sparingly exercised. [p. 472, col. 1; p. 473, col 2; B] 

It igs a cardinal principle of interpretation of 
Statutes that the construction which produces the 
greatest harmony and the least inconsistency between. 
different parts of the same Statute should prevail 
and this rule equally applies where the Court is 
called upon to examine if the general words employed 
in any one part of the Statute were not intended to 
be ae without some limitation.” [p. 472, cols. 1 
&2;, C 5 

Attorney-General v. Sillem (1) and Cox v. Hakes (2), 
relied upon, 

. Jurisdiction vestad in a superior Gourt is not tp’ 
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be ousted except by express language in or obvious 
oo a Bi from the provisions of a Statute. [p. 473, 
col. 2; : 
J acobs v. Brett (3), Oram v. Brearey (4) and Chad- 
wick v. Ball (5), relied upon. . 


Application for bail by an accused who 
was tendered pardon by the District Magis- 
trate, Nawabshah, and to whom bail was 
refused by the Assistant Sessions Judge, 
Hyderabad (Sind). ; 

Mr. Nadirbeg Mirza, for the „Applicant. 

Mr. T. G. Elphinston, Public Prosecutor, 


for the Crown. a 
i ORDER. 


. Percival, J. C.—Thisis an application 
against the order of the Additional Sessions 
Judge refusing bail to one: Mahomed . who 
was an approverin acase against certain 
persons under s. 489 A, B,O and Dof the 
Indian Penal Code. 

[A] Thelearned Additional Sessions Judge 
rejected the application on two grounds 
that he has no power to grant bailin view 
of s. 337 of the Criminal Procedure Code, 
and that, apart from the question of his 
power, he did not consider that bail should 
be granted in this case. 

My own view is that the opinion ex- 
pressed. by the Additional Sessions Judge 
is correct, and that s.337 of the Criminal 
Procedure Code which is a special section 
dealing with approvers controls the general 
s. 498. [A]. But, apartfrom the question 
of thepower of releasing the approver on 
bail in such a case, on the merits also I 
agree with the Additional Sessions Judge 
in thinking that there is no sufficient reason 
to release the approver on bail in this 
case, 

I would, therefore, dismiss this appli- 


cation. 
JUDGMENT. 

Ruvechand, A. J. C.—Clause 3 of s. 
337, Criminal Procedure Code, reads as 
follows:— 

“Such person, unless he is already on bail, 
shall be detained ın custody until the termi- 
nation of the trial.” 

[B] I think I shall not be doing violence 
to the language used in this clause ifI say 
that it provides that the approver shall be 
detained by the Magistrate granting the 
pardon, and that it only controls the 
powers of such Magistrate to grant bail 
and not those of a superior Court. [B] 

[C] It is one of the cardinal principles of 
interpretation of Statutes that the construc- 
tion which produces the greatest harmon 

-Bnd the least inconsistency between differs 
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ent parts of thesame Statute should pré- 
vail: Attorney-General y. Sillem (1).. This 
rule equally applies where the Court is 
called upon to examineif the general words 
employed in any one part of the Statute 
were not intended to be applied without 
some limitation, Cox v. Hakes (D. [C] If 
cl. 3 is interpreted in the manner suggested 
by me itis consistent with the provisions 
not only of s. 498 but also of cl. (5) of s. 
497 of the Code which provide for granting 
and cancellation of bail by superior Courts. 
At the same time it appears to me to be 
more consistent with the avowed intention 
of the Legislature than otherwise. The 
object with which cl. 3 is enacted is not far 
to seek. According to the English practiee 
an accomplice is permitted to give evidence 
in the hope of a pardon and, therefore, so 
long as he has nut given his evidence he 
continues to be an accused person. Accord- 
ing to the Code as provided in cls. land 2 
of this section the accomplice gets his 
pardon as a condition precedent to his 
giving evidence which is, however, liable 
to subsequent forfeiture if the accomplice 
misbehaves and fails to give true evidence.. 
Therefore, so long as he has not misbehaved 
he ceases to be an accused person. It 
follows that in the absence of any express 
provision in that behalf an accomplice is 
entitled to his immediate release as soon as 
he has got his pardon. 

Now it is indisputable that the uncondi- 
tional release of an accomplice before the - 
termination of a trialis attended with serious 
risks, and is such as is likely to frustrate 
the very object of his being pardoned. Not 
only is he likely to abscond and not appear 
when he is wanted, but there is every fear 
of his being tampered with and of his 
tampering with other prosecution evidence. 
Unless, therefore, special circumstances 
exist for his being released on bail or his 
continuing to remain on bailif he has 
already been released, it is but just and 
proper that he should remain in custody. 
It is with that object in view and not with 
the express purpose of overriding the pro- 
visions of granting bail contained in Chap. 
XXXIX of the Code, that cl. 3 has, in my. 
opinion, been enacted Itis a corollary to 
els. Land 2 cfs. 327, and purports to enable 


(1) (1863) 33 L. J. Ex, 92 atp. 111; 2 H? & C. 431; 
159 E. R. 178. 
(2) (1890) 15 A.O. 506 at p. 529; 60 L. J. Q. B. 


Y. +89; 63 L. T; 392; 39° WR, 145; 17 Cox. 0, O. 158; 


84d, P, 886, 
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the’ Magistrate granting a pardon to detain 
the accomplice in custody notwithstanding 
his pardon, 

It, however, expressly provides that the 
fact that the’ accomplice has turned an 
approver shall not ipso facto mean the 
cancellation of his bail-bond if heis on 
bail. ‘Whether such bail should be sub- 
sequently cancelled or not has been left 
untouched. And, in my opinion, this clause 
goes no further and does’ not deal either 
with the question whether the accomplice 
may not be released on bail by a superior 
Court subsequent to the grant of pardon 
under s. 498 or that if he is on bail that he 
may not be detained by order of the superior 
Court under s. 497, cl. (5). Clause (3) is an 
affirmative clause and- though the use of 
the word “shall” is primarily obligatory, 
it is less significantly imperative than the 
expression “must.” And I am not prepared 
to hold thst this clause means that an 
accomplice who is in custody when he 
obtains his pardon must be detained in 
prison or that itimplies the negative that 
he shall not be released from custody. If 
that was the intention of the Legislature, 
it should have béen so expressed. I can 
also find nothing inthis clause orin any 
other provisions of the Code to suggest that 
the Legislature wished to favour accom- 
plices who were on bail before their pardon 
or to place themon a better footing than 
those who had not got such pardon. If the 
admission of guilt puts an end to the 
privilege of being permitted toremain on 
bail it equally applies to both, and if 
special circumstances- exist which make it 
highly improbable that an accomplice will 
not abscond or be tampered with and entitle 
one,who was released on bail before his 
pardon to continue on bail, there is no 
reason why the same circumstances should 
not enure for the benefit of another who 
has unfortunately remained in custody up 
to the time of his pardon. If an extreme 
example is taken of an approver who is 
so dangerously ill that the only chance of 
his getting better is his being entrusted to 
the care of his near and dear relations, 
I can see no reason why he should be 
detained in custody resultingin the serious 
loss to the Crown of his evidence by 
death 
_ Itis, therefore, more consistent than not 
that cl. (3) should be interpreted as ob- 
ligatory only.on the Magistrate granting 
the pardon requiring. him to: detain the ao- 
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complice in custody and as in no way affect- 
ing the powers of the superior Courts. 

[D] This interpretation has this further 
advantage of being in conformity with the 
tule of interpretation that the jurisdiction 
vested in a superior Court is not to be 
ousted except by express language in or 
obvious inference from the provisions of a 
Statute: Jacobs v. Brett (3), Oram v. Brearey 
(4), Chadwick v. Ball (5) [D]. If the alter- 
native interpretation be accepted and it 
be held that cl. (8) is a special provision 
providing for bail in the case cf approvers 
and, therefore, overrides the general pro- 
visions of bail contained in Chap. XXXIX 
then in that case it may fairly be argued 
that s. 497 cl. (5) has also likewise no 
application and an approver, therefore, who 
was on bail beforehe got the pardon can- 
not be re-arrested or detained in custody 
though it be found that there was every risk 
of his absconding and the security given by 
him was either insufficient or had been 
withdrawn. 

For these reasons J respectfully disagree 
with the learned Judicial Commissioner 
as to the legal effect of cl. (3) of s. 337 
though on the merits of this application 
I entirely agree. [B]The discretionary 
powers of this Court to grant bail to 
approvers cannot butbe sparingly exercised. 
Approvers should, as far as possible, be 
kept out of temptation either of absconding 
or of being induced to resile from their 
admissions. Though by admission of their 
guilt they escape punishment, it is no un- 
bearable hardship on them if they are 
detainedin custody pending the trial of 
their co-accomplices, [B] The approver in 
the present-case has made out no grounds 
whatsoever for his release. 

I, therefore, concur that this application 
should be dismissed. 


P.B A Application dismissed. 
(3) (1875) 20 Eg. lat p. 6; 44 L. J. Ch. 877; 32 &. 
T. 522; 23 W. R. 556. 


(4) (1877) 2 Ex. D. 346 at p. 348; 46 L, J. Ex. 481; 
36 L. T. 475; 25 W. R. 695. 
5 (1885) 14 Q. Q. B. D. 855 atp. 858; 54 L. J. Q. B. 
; 5 A 
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ALLAHABAD HIGH COURT. 
ORIMINAL Rererence No, 735 oF 1926. 
February 4, 1927. 

Present:—Mr. Justice Boys. 
ISMAIL AND orHERS—APPLICANTS 

: versus 
EMPEROR—Opposits-Party. 
Criminal Procedure Code (Act V of 1898), s. 260— 
Summary trial-- Destruction of notes of evidence, 
whether vitiates trial—Public Gambling Act (III of 
1867), s. 3—‘Common gaming house — Instrument of 
gaming'-—Satta gambling—Paper used, whether instru- 


ment of gaming. , À h | 
A Magistrates action in destroying his notes of a 


summary trial is not an illegality vitiating the trial. 


[p. 474, cols. 1 & 2; Al. , 
Satish Chandra Mitra v. Emperor (1), dissented 


from. 

Mantoo Tewari v. Emperor (2), followed. 

Where ‘Satta’ gambling is going on the bits of 
paper on which the figures are written are instru- 
ments of gaming. [p. 474, col. 2; B] 

Atma Ram v. Emperor (3), explained and followed. 

In order to convict a person for keeping a common 
gaming house it is not necessary to prove that profit 
was certain to result, a mere expectation of profit 
being quite sufficient. [p. 475, col. 1; c] 

Crimina] reference made by the Sessions 
Judge, Meerut, dated the 22nd of Septem- 
ber, 1926. | 

Mr. Kamuda Prasad, for the Applicants. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.—In this case the Magis- 
trate has convicted two persons, Ismail and 
Ibrahim, for keeping a common gaming 
house, and one Behari for gaming in that 
common gaming house. The facts found 
are that ashop and ahouse belonged to 
Ismail and Ibrahlm jointly, that when the 
shop was raided “satta” papers were 
found, and when the house was raided 
advertisements of the “satta” gambling 
wore found and accounts of the “satta” 
gambling. In theshop was Ismail who 
was writing ona bit of paper; in the house 
was Ibrahim. Both men declared that the 
papers found were waste paper. There 
can beno doubt on the facts as found by 
the Magistrate that they were not waste 
papers but were memoranda of “satta 
gambling and that the two men, Ismail 
and Ibrahim, were jointly carrying onthe 
gambling business. The learned Sessions 
Judge has referred this case on several 

rounds, firstly, on the strength of a Calcutta 
decision reportedas Satish Chandra Mitra v. 
Emperor (1). [A]He has held that the Magis- 


(1) 61 Ind, Cas: 846; 48 ©, 280) 32 ©. L. J, 451; 29 
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trate's action in destroying his “notes” of 
the summary trial was illegal. This is not 
so according to the view of this Court, 
though the learned. Judge could not be 
expected to be aware ofthe ruling which 
has so far asIcan ascertain not yet been 
actually reported. It is Mantoo Tewari v. 
Emperor (2) in which a judgment delivered 
by me onthe 22nd of October, 1926, was 
on October 28th, 1926, approved on reference 
to a Division Bench by the Acting Chief 
Justice, Sir Cecil Walsh and Mr. Justice 
Banerji. There was, therefore, nothing 
illegal in this case in the Magistrate 
destroying his notes. [A] 

Next, ‘the learned Judge has held that 
the papers found were not instruments of 
gaming and he hasso held on the authority 
of the. Full Bench case, Atma Ram v. 
Emperor (3). Ido not so read the decision 
in Atma Ram's case (3). [B] The learned 
Judges held that where “satta” gambling 
was going on, the bits of paper rolled up 
in a ball on which the figures were written 


“were instruments of gaming.[B] At page254* 


of the report they say: “It is quite clear 
that these balls of paper were instruments of 
gaming.” There is no substantial difference 
between the papers used in that case and 
the papers found in the house of Ismail | 
in this case. So far then the case quoted 
would support the learned Magistrate's 
finding. It is clear that in Atmaram’s 
case (3) the Court had no doubt about the 
question whether such papers were instru- 
ments of gaming. 

Next, the learned Judge suggests that 
it was necessary to establish that the 
making of a profit was certain, and he 
holds this on the authority also of the 
same case to which Ihave already referred, 
that of Atma Ram v. Emperor (3). The 
question referred to the Full Bench in 
that case wasas to the interpretation of 
the words “for the profit or gain of the 
person” 1 e., whether the words “for the 
profit’ necessitated proof that profit was 
certain to result or whether it was sufficient 
that the instruments were used in the hope 
of profit. But that question was not decided 
by the Full Bench because it found that in 
the particular case profit was certain to 
result and, therefore, in any event the parti- 

(2) 99 Ind. Cas, 225; L. R. 8 A. 12 Or; 28 Or. L. 
J. 97; AI. R. 1927 All. 124. 


(3) 81 Ind. Cas. 488; 22 A.-L. J. 249: 46 A. 447; AL . 
I. R. 1924 All. 338; 25 Or. L. J. 902; L. R. 5 A. 38 


Or, E. Bt : _ “ys : 
"Page of 22 A, Ly, Jen (Ba): i NG 
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cular case came within the more strict 
interpretation, assuming that interpretation 
was the correct one. The narrower inter- 
pretation was not held to be in fact the 
correct one. [CG] If I had to decide the point 
Ishould unhesitatingly hold that it was 
not necessary to prove that profit was 
certain to result. In my opinion a mere 
expectation of profit would suffice. I 
further note that sucha case as this comes 
‘within the first definition of “common gam- 
ing house” in the United Provinces Public 
Gambling (Amendment) Act, I of 1925, 
in which the phrase “for the profit or gain” 
does not appear. [C] . 

In view of what I have said above I see 
no reason to differentiate between the cases 
of Ismail and Ibrahim. 

As regards Behari the finding of fact is 
stated by the learned Sessions Judge and 
I see no reason to interfere with it. 

The result is that I decline to accept the 
reference. The convictions will be maintain- 
éd and the papers returned. 

ALN. A, 


PATNA HIGH COURT. 
Criminat Revision No. 32 or 1927. . 
February 25, 1927. 

Present :—Mr. Justice Kulwant Sahay. 
HAREKRISHNA MAHTAB AND OTAERS— 
AccusED—PETITIONERS 
Versus 
EMPERGR—Obpposirs Parry. 

Police Act (V of 1861), ss. 80 (2), 32—Notifica- 
tion by Superintendent of Police requiring license to 
organise or promote procession—Procession without 
license—Persons joining procession, whether guilty— 
Criminal Procedure Code (Act V of 1898), s. 127. 

The mere fact of joining in a procession which 
is promoted or organised by other persons would 
not amount toa disobedience of a notice under s. 30 
(2) of the Police Act prohibiting persons from orga- 
nising or promoting processions without a license and 


does not, therefore, render a person guilty of an’ 


offence under s. 32 of the Act. [p 476, col. 1; A] 

The procedure to be adopted in cases where 
such order is. disobeyed is as provided ins. 127 of the 
Code of Criminal. Procedure, namely, to order the 
procession to disperse and when such an order is 
made it is the duty of the members of the proces- 
sion or the assembly to disperse accordingly, and if 
such an order to disperse is disobeyed then every 
member of the procession or the assembly would 
be guilty of being member of an unlawful assembly 
ae ne punishable under the Penal Code, [p, 476, 
sal $; Bi 
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Application against an order of the 
Sessions Judge, Outtack, dated the 9th 
November, 1926, affirming that of the 
Special Magistrate, First Class, Balasore 
dated the 13th September, 1926. 

Messrs, S. Sinha,H. L. Nandkeolyar and 
G. P. Das, for the Petitioners. 

Mr. C. M. Agarwalla, Assistant Govern- 
ment Advocate, for the Opposite-Party. 

JUDGMENT. —The fourteen peti- 
tioners along with three others were 
placed upon their trial for an offence under 
s8. 32 of Act V of 1861 ; two of them were 
acquitted and fifteen were convicted. Out 
of these fifteen convicted persons one, 
namely, Krishna Rana, has not come up in 
revision to this Court. The fourteen peti- 
tioners who were convicted under s. 32 were 
sentenced to pay a fine of Rs. 25 each. 
There was an application under s. 435, Cri- 
minal Procedure Code, against the convic- 
tion, but the learned Sessions Judge dis- 
missed it summarily. 

The facts are shortly these. Ona Police 
report the District Magistrate passed an 
order on the 27th April, 1926, directing 
the issue of general and special notices 
directing all persons intending to organize 
or promote any procession or assembly in 
the town of Balasore to apply for a license. 
In compliance with this order of the Dis- 
trict Magistrate, the Superintendent of 
Police issued a notification on the 27th 
April, 1926, in the following terms :— 

“ Whereas it appears from the report of 
Sub-Inspector of Police, Balasore, dated 


. 26th April, 1926, endorsed by the Inspector 


of Police, Sadar, that a strained communal 
feeling between the Muhammadans and the 
Hindus living within the Municipal area 
las arisen and that to take a procession 
through the town of Balasore uncontrolled 
is likely to cause a breach of the peace 
and that whereas I am satisfied that in the 
circumstances alleged that there has been 
a tendency to start a procession or assemb- 
ly without applying for a license, it is here- 
by ordered by genernl or special notices 
that all persons intending to organise or 
promote any such procession shall apply 


for a license as laid down tnder s. 30 of 


Act V of 1861.” f 

15 has been found by the Magistrate that 
this notice was duly promulgated and pub- 
lished It appears that on the Ist of June, 
1926, a large procession consisting of about 
3000 persons passed through the main 
atresia of Balasore carrying flags, singing 
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songs and playing music. Admittedly no 
license was taken out for this procession, 
The procession, however, passed through 
the streets and ultimately came near the 
town Police Station. The head constable 
in charge inquired if any license had been 
taken out and was informed by the accus- 
ed Krishna Rana that no license had been 
taken out. Nothing untoward seems to 
have happened and.the procession passed 
off. The Police, however, submitted a 
report to the Sub-Divisional Magistrate 
against the accused persons and asked for 
their prosecution under s. 32 of the Police 
Act. The result was that the present peti- 
tioners and the other accused persons were 
placed upon their trial before a Special 
Magistrate. The learned Magistrate laid 
down the following points for considera- 
tion :— 

First, the question as to whether the no- 
tice under s. 30 (2) of Act V of 1861 was 
issued ; secondly, whether the notice was 


duly promulgated and, thirdly, whether the. 


accused persons did form a procession in 
disregard of the notice. 

He found that the notices were’ duly 
issued and promulgated. As regards the 
third point, the finding of the learned Magis- 
trate was that there was a procession on 
thé Ist June, 1926, as in fact was admitted 
by the accused. The learned Magistrate 
then observes as follows: “The only ques- 
tion which has to be considered, there- 
fore, is which of the accused persons took 
part in it.” He then considered the evi- 


dence and found that all the accused per-. 


sons except the two named by him took 
part in the procession in disregard of the 
general notice issued by the Superintend- 
ent of Police under fs. 30 (2) of the Police 
Act. Upon this finding he has convicted 
the petitioners under s,.32 of the Act.. 
Now, s. 30 (2) of the Police Act provides 
that a District Superintendent of Police 
may ‘on being satisfied that it is intended 
by any persons or class of persons to con- 
vene or collect an assembly in any such 
road, street or thoroughfare, or to 
form a procession which would, in the 


judgment of the Magistrate of the District, . 


or of the sub-division ofa district, if un- 
controlled, be likely to cause a breach of the 
_ peace, require by general or special notice 
that the persons convening or collecting 
such assembly or directing or promoting 
such procession shall apply fora license.” 
The notice issued in the present case was. 
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in accordance with the provisions of cl 
(2) of s. 30 of the Act. Now, the notice pro: 
hibited all persons intending to organise 
or promote any procession from doing so 
without applying for a license. There is 
no evidence and no finding in the present 
case that the present petitioners had any- 
thing to do with the organising or promot- 
ing of the procession. The learned Magis- 
trate appears tobe under the impression 
that joining in the procession would amount 
to a disobedience of the order promulgated 
by the District Superintendent of Police. 
There he is clearly wrong. The order 
simply prohibited people from organizing or 
promoting a procession without taking out 
a license. The petitioners did not orga- 
nize or promote the procession. In any 
event there is no such finding in the judg- 
ment of the Magistrate. [A] Themere fact 
of joining in a procession which was promot- 
ed or organized by other persons would 
not amount to a disobedience of the order of 
the Superintendent of Police. [A] [B] The 
procedure to be adopted in cases where the 
order ofthe Superintendent of Police is 
disobeyed is as provided in s. 127 of the 
Code of Criminal Procedure, namely, to 
order the procession to disperse, and when 
such an order is made it is the duty of the 
members of the procession or the assemb- 
ly to disperse accordingly ; and, if such an 
order to disperse is disobeyed ; then every 
member of the procession or the assembly 
would be guilty of being member of an 
unlawful assembly and will be punishable 
under the provisions of the Indian Penal 
Code. {B] But persons who join a procession 
which has been organised or promoted with- 
out a license as required by the notification 
cannot be guilty of an offence under s. 32 of 
the Police Act. 

The learned Assistant Government Advo- 
cate has referred to the passage in the 
judgment of the Magistrate where it is 
stated that the accused persons deliberate- 
ly disobeyed the order issued under s. 30 
(2) of Act V of 1861 and that, therefore, 
they are.guilty of an offence under s. 32 of 
the Act and argues that this amounts to 
a finding that the petitioners were guilty 
of organizing or promoting the procession 
without a license. In my opinion the learned 
Magistrate had no intention of coming 
to that finding. In fact, he laid it down 
in the judgment that the only question for 
him to consider was as to which of the per- 
sone took part in the procession and upon, 
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the finding that the present petitioners 
did take part in the procession he. came 
to the conclusion that they disobeyed the 
order of the Superintendent .of Police. 
This is clearly wrong, and the conviction 
of. the petitioners nnder s. 32 of the Police 
Act cannot be sustained. f 

The conviction is setaside and the fines, 
if paid, will be refunded. | 

H. K.P. Conviction set aside. 


RANGOON HIGH COURT. 
Criminal Revision No. 845-B or 1926. 
; July 28, 1926. 
Present: —Justice Sir Benjamin Herbert 
f ' Heald, Kr. 
MANI KARKI AND OTHERS— 
; ` APPLICANTS 
versus 


. EMPEROR— RESPONDENT. 

, Penal Code (Act XLV of 1860), s. 9?—Person bound 
to arrest offender—Offender trying to escape—Right of 
private defence, extent of. 

Ifan offender resists arrest and attempts to escape 


a person who is bound by law to assist in arresting- 


the offender and in preventing his escape is entitled 
to use all means necessary to effect the arrest sbort 
of cnusing death. [p.478, col. 1; A] 

-Even drunken men are entitled to the protection of 


the law but if they break the law and attack either the . 


person or the property of the people, any member of 
the public is entitled to exercise the right of private 


defence provided that he does no more larm than the : 


necessities of private defence require. [p. 478, col. 1; B] 
Oriminal revision being review of the 
order of the Head Quarters Magistrate, 
Insein in Oriminal Regular No, 25 of 1926. 
. .JUDGMENT.—The two applicants are 
Gurkha night watchmen employed by the 
Kamayut Defence Committee to keep order 
in the town at night. They are both re- 
tired Military Policemen of excellent 
chararcter. They have been convicted of 
causing hurt to one Nga Sein and sen- 


tenced to a fine of Rs. 25 and to one: 


year’s rigorous imprisonment under ss. 323 
and 326 of the Indian Penal Code res- 
pectively. 


The facts of the case are that Nga Sein- 


who is a youth of 19, and his employee 
Nga Ka who is 18, had been drinking 
and ‘created a disturbance at the shop of 
one Nanu because he refused to supply 
them with more drink, Their story is. that 
Nanu pushed them out of his shop, as of 
course, he had a perfect right to do, since 
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they were drunk and disorderly, that 
while they were talking to Nanu, which 
means, of course, while they were abusing 
him, another Indian, Tikai Singh, came 
up and struck Nga Sein with a stick, that 
then the two Gurkha watchmen came and 
one struck Nga Sein with a stick and the 
other cut him with a kukri. 

There can be no doubt that Nga Sein 
did get beaten and cut, but it seems clear 
that he was asking for trouble and that 
his story of what happened is not the 
whole truth. It is quite certain that the 
two Burmans were very drunk and very 
disorderly. * * * Maung Kyaw who: 
is Sub-Inspector of Railway Police says 
that Nanu came and complained to him 
that Nga Sein had assaulted his man and 
smashed things at his shop. Then Nga 
Sein and another ‘Burman came io his 
houseand asked where Nanu was. Nga 
Sein was armed with a clasp knife anda 
bottle andthe other Burman with a plate 
and apiece of plank. Nga Sein fell off 
afoot bridge into the ditch and the other 
Burman with him took a bamboo from the 
bridge and they went off. About ten minutes 
later he heard a Police whistle blown 
and cries of “thief.” He went out and saw 
Nga Sein being taken away under arrest. 
He is quite sure that Nga Sein was drunk as 
he could neither walk nor talk properly 
and after his fall into the ditch he was 
covered with mud and water. Mr. Subnis, 
the senior clerk in the office of the Govern- 
ment Examiner of Railway Accounts, who 
livesat Kamayut and is the Secretary of 
the Kamayut Defence Committee says that 
at about 10 o'clock that night the two 
Gurkha night watchmen came and report- 
ed to him that two or three drunken Bur- 
mans were molesting people on the road. 
He told them to go and report to Me. 
Lazarus the Ten House Gaung. Mr. Lazarus, 
the Ten House Gaung of West Kamayut, 
says thatthe two. Gurkhascame and told 
him that they were sent by Mr. Subnis to 


report that two Burmans were creating a 


disturbance and to ask him to. go and see 
for himself. He went with them and 
found two Burmans at Nanu’s shop. One 
of the Burmans wags breaking the door of 
the shop. Heturned his lamp on them 
and one of them ran away. He went and 
got hold of the other man, who was covered 
with mudand wet through. He told the 
man that he would take him tothe Head- 


-man’s house for being drunk aml breaking 
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Nanu’s door but Nga Sein refused to go. 
He then told the two Gurkhas to arrest 
Nga Sein and take him to the Headman’s 
house. They arrested himand soon after- 
wards one of the Gurkhas reported to 
him that Nga Sein had tried to assault 
him. He took Nga Sein under arrest to the 
Headman who told him to take him to the 
Police Station. Then a number of Bur- 
mans, men and women, came and took 
Nga Sein away saying they wanted to take 
him to the Hospital. 

All this evidence given by respectable 
witnesses shows the story told by Nga Sein 
and Nga Ka was false. It proves that 
they were drunk and were creating a 
serious disturbance and that when the Ten 
House Gaung whoisa Police Officer attempt- 
ed to arrest Nga Sein he resisted arrest. 
[B] It is true that even {drunken men are 
entitled to the protection ofthe law but 
if they break the law and attack either the 
person or the property of the peopte any 
member of the public is entitled to exercise 
theright of private defence provided that 
he does no more harm than the necessities 
of private defence require. [B] [A] In this 
case the two Gurkhas were bound by law to 
assist the Ten House Gaung in arresting 
Nga Sein andin preventing his escape and 
if Nga Sein resisted arrest or attempted to 
escape were entitled to use all means 
necessary to effect the arrest, short, of course, 
of killing him. [A] Nga Sein was armed and 
was violent and in the circumstances of 
. the case I am not prepared to hold that the 
applicant, Ramlal Limbu, exceeded his 
rights in giving him a cut on the hip with 
his kukri and if the other applicant, Mani 
Karki, struck Nga Sein as he is alleged to 
have done he certainly did not exceed his 
rights. | . 

hset aside the conviction and sentence in 
the case of each of the accused and I acquit 
them. 

The applicant, Ramlal Limbu, will be re- 
leased forthwith so far as this case is con- 
cerned and the fine which has been paid 
by Mani Karki will be refunded. 

I note that the Sessions Judge dealt 
with the appeal very perfunctofily, l 

A N.A. Convicition set aside. 
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CALCUTTA HIGH COURT. 
CriminaL Revision No. 1012 oF 1926. 
November 25, 1926. 

Present :—Sir George Olaus Rankin, KT., 
Chief Justice, and Justice Sir Charu 
Chunder Ghose, Kr, 

SAJJAD MIRZA AND ANOTHER—ACCUSED— 

PETITIONERS 
versus 
EMPEROR—Opposire-Party 

Criminal Procedure Code (Act V of 1898), s. 162— 
Asking questions in contravention of. s. 162, whether 
vitiates trial—Absence of prejudice, effect of. 

There is nothing in s. 162 or in the nature of the 
subject-matter dealt with by the section to warrant 
the view that a breach of the provisions of the 
section, however slight, is sufficient to vitiate a trial. 
Apart from the question of real prejudic®, therefore, 
it is of no avail in revision for a petitioner merely to 
show that during the course of the trial certain 
witnesses were cross-examined with reference to state- 
ments made by them to the Police in the course of 
investigation under s. 161, Or. P. O., contrary to the 
provisions of s. 162. [p. 479, col. 1; A] 

Criminal revision against an order of 
the Sessions Judge, Malda, dated the 13th 
September, 1926, affirming that of the 
Sub- Divisional Magistrate, Malda, dated the 
Ist November, 1926. i 

"Mr. B.C. Chatterjee and Babu Narendra 
Nath Chatterjee, for the Petitioners. 
JUDGMENT. 

Rankin, C. J.—This Rule was obtain- 
ed on the single ground that in the course 
of the trial contrary to s. 162 of the 
Criminal Procedure Code certain witnesses, 
namely, prosecution witnesses Nos. 2, 7 
and 10 and Court witnesses Nos. 2 
and 3 had been cross-examined with refer- 
ence to statements made by them to the 
Police in the course of the investigation 
under s. 161 of the Criminal Procedure 
Code, 

It turns out that as regards the Gourt 
witnesses Nos. 2 and 3 they were not cross- 
examined contrary to s. 162 so far as 
can be ascertained at all. With reference 
to the prosecution witness No, 2 he was 
disbelieved altogether, and the learned 
Judge has in no way relied upon him nor 
is it suggested that there was anything 
in the evidence of the prosecution witness 
No. Zon which the defence could rely as 
proving this defence story. With regard to 
the witnesses Nos, 7 and 10 it appears that 
these witnesses were treated ‘as hostile 
witnesses. They came into the witness 
box and said that they were not present 
at the scene of:the occurrence at all, which 
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was the case for the defence. The defence 
did not suggest that they were present ät 
the scene of the occurrence or that they 
could have given positive evidence. The 
| evidence of these witnesses has been re- 
jected in toto. In these circumstances it 
isreasonably clear that there has been no 
prejudice whatever to the defence even if 
one takes it that one or more of the ques- 
tions put to the witnesses contravenes s. 162. 
[A] I cannot say too emphatically that if 
there is to be any notion that the smallest 
breach of s.162is to be.regarded as en- 
tirely vitiating ‘any trial I dissent from 
the notion altogether. In my judgment 
there is nothing at all-in the section or in 
the nature of the subject-matter dealt with 
by, the section to warrant that belief. The 
purpose of s. 162 is to amend for the 
purpose of Criminal trials certain section 
in the Evidence Act which states what 
evidence is. admissible and inadmiesible 
in certain circumstances. It is quite 
true that apart from s, 167 of the Evi- 
dence Act it would be open to a person 
accused to complain for the purpose of 
B. 537 of the Criminal Procedure Code 
that he has been. prejudiced, e g., before 
the Jury by certain questions contrary to 
s. 162 being admitted and allowed to be 


answered. Apart from question of real 
prejudice it does not seem to me 
that it is of any avail in revision for 


a petitioner merely to show that out of 
the numerous questions and answers put 
in the course of the trial one or more 
of them is contrary to s. 162. [A] That sec- 
tion is very difficult to apply and it will 
constantly happen, I am afraid, that 
breaches of section may take place some- 
times harmful, sometimes harmless, but 
always objectionable. But the question in 
revision is one of such technicality as to 
enable the trial to be upset when it is 
clear that there has been no prejudice to 
the accused. 

For these reasons [ think this Rule must 
be discharged. 

Cc. C. Ghose, J.—I agree, 

AN. A i Rule discharged. 
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PATNA HIGH COURT. 
Jory Rererence No, Lor 1927, 
February 22, 1927. 
-Present :—Mr. Justice Adami 
and Mr. Justice Scroope. 
EMPEROR— PROSECUTOR 
VETSUS 
KARU GWALA— ACCUSED. 

Criminal trial—First Information lodged by aceus- 
ed—Accused in Police custody for 58 hours—Confes- 
sion after Police custody subsequenthy retracted, whether 
acceptable. 

-The accused himself gave the First Information in 

a case practically without any delay at all on the 
morning after the night in which the offence had 
taken place. There he had given an entirely difer- 
ent account of what had happened that night, from 
the one given by him in his confession after he had 
remained for 58 hours in the Police custody and 
under arrest for about 24 hours: 

Held, that it was impossible to dissociate this con- 
fession from his long period in Police custody and the 
hope that he would Le made an approver, circumstances 
being black against him as he was the last man seen 
in the company of the deceased and a confession 
made under such circumstances which is subsequently 
retracted cannot be made the basis for a conviction 
for murder. [p. 480, col. 2; A] e 


Criminal revision from an order of 
the Sessions Judge, Patna, dated the 15th 
and 23rd December, 1926, vide his letter 
No. 2018 XI-I. 

The Assistant Government Advocate for 
the Crown. 

Mr. Janak Kishore, for the Accused, 


JUDGMENT. 

Seroope, J.—Thisis a reference under 
s. 307 of the Code of Criminal Procedure 
by the Sessions Judge of Patna. The accused 
Karu Gawala was charged under s. 302 of the 
Indian Penal Code with having murderedone 
Sahebzada Singh of Raghopur, in Bakhtiar- 
pur Police Station between the village 
Dumauli and Harnauth on the Bakhtiarpur 
Bihar road and he was also charged with 
abetment of murder and robbery in that he 
helped one Birbal Dusadh to rob and 
murder.Sahebzada Singh. Birbal was also 
tried on charges ofrobbery and murder of 
the said Sahebzada; and the Jury by a 
majority of five to two, found them both 
not guilty. The Sessions Judge of Patna 
has accepted the verdict in Fhe case of 
Birbal but has disagreed with the verdict 
in respect of Karu holding that itis per- 
verse, and that Karu was guilty both of 
robbery and murder; he has accordingly 
referred the case to this Court. 

The grounds of reference are set forth 


` in his charge to the Jury. The sum and 


substance of the case for the,prosecution 
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is that the deceased Sahebzada Singh and 
his cousin Sitaram had a joint business in 
bamboos and that .the accused Karu, who 
was formerly a trolly-man on the Railway, 
entered the service of Sitaram last Chait 
or Baisakh as acartman. On 12th June 
last Sahebzada set out to sell bamboos 
taking his own cart and two carts of Sita- 
ram.: Dahu Mushar and Karu Gwala drove 
those. two carts; Sahebzada and his son, 
Jagat Narain Singh, were in Sahebzada’s 
cart, and there was also a fourth cart be- 
_ longing to one Sukhdeo Singh in the 
party. They disposed of the bamboos at 
various places and by the time they left 
Bihar on their homeward journey to Ragho- 
pur on the evening of the 19th June, only 
Sahebzada Singh and Karu Gwala were 
left each driving a cart and the former had 
with him Rs, 163-3-0 as sale-proceeds, uten- 
sils, a quilt anda basket. Jagat had left 
the party at Bihar to accompany Sitaram 
Singh who.was going toa barat in Gaya 
District ; Dahu and Sukhdeo had gone back 
to Raghopur. From Bihar the party went 
north to Shahpur and Bhagan Bigha, and 
there is direct -evidence showing their 
movements as far as the latter village. 

As to what happened subsequently after 
leaving Bhagan Bigha, wehave to rely on 
Karu’s confession which was recorded on 
the 22nd June, by a First Class Magistrate 
at Barh. According to this confession, 
Karu met the other accused Birbal on the 
evening in question at village Shahpur 
which is about half a mile south of Bhagan 
Bigha ; Birbal made some enquiries from 
him, as to whether he had got his pay from 
Sahebzada;-.on Karu saying he had not 
got it, Birbal advised himto rob and kill 
Sahebzada and to tell the people of Ragho- 
pur when he arrived there that the cart 
had been stopped by robbers who had 
murdered Sahebzada and taken his money. 
Having primed Karu with the details of a 
story on these lines Birbal joined the carts 
at a bridge north of Bhagan Bigha station 
and got on to Karu's cart, whilst Sahebzada 
Singh was sleeping on the other cart, 
Having gone’ some distance, they got down 
from their cart and Birbal got-on to Saheb- 
zada's cart, and tried to throttle Sahebzada. 
Whilst he was doing so, he called out to 
Karu -that Sahebzada had recognized them 


and that there was nothing for it now but. 


to kill him. Karu then got on the cart 
and held Sahebzada’s hand while Birbal 
choked him., The latter then took the money 
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bag from Sahebzada’s waist and told Karu 
to go to the Thana and lodge a complaint 
of robbery. Karu agreed todo this. Bir- 
bal also took away the utensils on Sahab- 
zada's cart and set out saying he would 
go home via Misi where his father-in-law 
resided. Karu accompanied him. Close 
to the Harnaut Station Birbal sent him 
back to give an alarm which he did at 
Ropaspur south of Harnaut and next morn- - 
ing hemet the chaukidar of Murhari, who 
took him to Bakhtiarpur Police Station, 
where he lodged information. 

The case against Karu then turns entire- 
ly on his confession made on 22nd June, 
in the afternoon. The accused retracted 
the confession in thelower Court and again 
in the Sessions Judge's Court saying that 
he had been induced by the Police to make 
it, l 

A remarkable feature about this care is 
that it was the accused himself who gave 
the First Information in the case practi- 
cally without any delay at all. It was record- 
ed at Bam, at Bakhtiarpur Police Sta- 
tion in the morning after the murder, and 
there Karu gave an, entirely different ac- 
count of what had happened that night. 
He there stated that when they were driv- 
ing their carts on the Bibar Bakhtiarpur 
road in front of Murhari village six men 
arméd with lathis accosted them, made 
him get down from the cart.and held him, 
whilst three men attacked Sahebzada Singh 
and robbed and murdered him and also 
took away two rupees which Karu had with 
him, < 
[A] Now, if Karu hada hand in the murder, 
then the prompt and detailed nature of the 
First Information Report shows that he was 
a criminal of considerable resource and 
coolness, yet, if the confession is to be ac- 
cepted, we find that a couple of days later’ 
he loses his nerve entirely and makes a 
clean breast of the whole affair; there is 
no indication from the prosecution as to 
what led him to do so, On the other hand 
it is not disputed that he was 58 hours 
in the custody of the Police and under 
arrest for about 24 hours. It is impossible 
in my opinion, to dissociate this confes- 
sion from his long period in Police custody ` 
and thehope that he would be made an 
approver ; circumstances, it must be remem- 
bered were black against him as he was the 
last man seen in the company of Saheb- 
zada [A] 

[His Lordship then referred to the other 
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circumstances of the case and then conclud- 
ed as follows :—j 

The result then is, that I find that the 
- difficulties in accepting this retracted con- 
fession on which the whole case must 
tura. are too great and J am bound to say 
that on a careful consideration of the whole 
of the evidence I do not consider that the 
verdict of the Jury is perverse or unwar- 
ranted or even. involves an opinion that a 
prudent man would not give having regard 
to all the facts and circumstances of this 
case, The reference cannot, thérefore, be 
accepted and must be. discharged, and the 
accused must be acquitted and released at 
once. 

Adami, J.—I agree. 


B. K. P. „Order accordin gly. 





CALCUTTA HIGH COURT. 
“ORI MINAL ArrEAaL No. 588 oF 1926. 
December 3, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. ; 
KASEM ALI—Accussp—AprELLANT 
Versus 
EMPEROR— RESPONDENT, 

„Penal Code (Act:XLV. of 1860), s. 120-B—Conspiracy 
between two persons—Acquittal of one and conviction 
of the other, legality of. 

Where two’ persons are accused of a conspiracy 
“between themselves under s. 120-B of the Penal Code, 
and one of them is acquitted, the other cannot be con- 
victed of. that conspiracy. [p. 482, col. 1; AJ > 

Oriminal-appeal against. the order of the 
Sessions Judge, Buckergunge, dated the 
30th, June, 1926. 

-Babus Subodh Ranjan Das Gupta and 
Khitish Chandra ` Ghattak, for the Appel- 
lant, 

Mr.-Khundkar, for-the Crown. 

J UDGMENT. 

Gregory, J.—This is an sami: by 
one Kasem Ali who was tried before a 
Jury in the Court ofthe Sessions Judge of 
Buckergunge and convicted and sentenced 
under s. 12U-B, Indian Penal Code. 

The facts of the case may bestated briefly 
in view of the circumstances under which 
we consider it necessary to interfere with 
the, conviction and sentence of the accused. 
The facts are shortly these:. -It would 
appear according to-the prosecution. that 
there was ill-feeling on the part of the 
accused Kasem towards Kagal Sardar his 
tincle- the deceased ‘on account: of Kagal 
wishing to sell his properties and so “de: 


al 
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prive the accused ‘Kasem of them, bv 
reason of a misunderstanding that had 
arisen between them. The accused Kasem 
was living in the same Bari .as his uncle 
and the case is that on the 10th February, 
1926, the deceased Kagal Sardar whose 
murder i is, the subj ect of one of the charges, 
was sleeping in the eastern hut while his 
wife Sherjan Bibi slept in the western 
hut. .One Jamila the wife of the accused 
Kasem Alislept in-the southern hut. The 
case for the prosecution .was that the 
accused Kasem Ali himself was not in the 
house that night .but he had gone to 
Barisal. ,On the following morning it was 
discovered by Jamila otherwise called Kuti: 
that .both Kagal Sardar and his wife Sher- 
jan Bibi,were lying dead in.their’ huts. 
The evidence shows that the death of both 
was due to strangulation. The two accused, 
namely, one Elemaddi and the present 
appellant Kasem Ali were put on their 
trial in the Sessions Court on the follow- 
ing charges the character of which will be 
referred to hereafter. The charge against 
Elemaddi was one of a crimirfal conspi- 
racy under s. 120-B, to commit the murder 
of Kagal .Sardar and his wife Sherjan 
Bibi, another charge against the same 
accused ,was under s. 302, Indian Penal 
Code, in-respect of the. murder, of . Kagal 
Sardar. The charge against Kasem Ali 
the -present appellant .was only ‘under 
s. 120-B, Indian Penal Code, The verdict 
of the Jury as against Elemaddi was one 
of guilty by .a majority of 3, to 4. of the 
charge under.s. 1¥0-B, Indian Penal Code, 
and of not.guilty on the charge under 
s. 302, Indian Penal Code. As against 
Kasem Ali the present, appellant the verdict 
was one of guilty of the charge under 
s. 120-B; -Indian Penal Code, by a majority 
of 8 to. 1. In consequence.of the verdict 
of guilty against Elemaddi.of the charge 
under s. 120-B the Sessions Judge was nôt 
satisfied with the propriety of it and he 
made a reference under s. 307, Criminal 
Procedure Code, to this. Court and the 
ground of the reference was that there 


“was no proper.corroboration of the evi- 


dence of one Menajuddi who’ was called 
as a witness for the Crown and that, there« 
fore, the conviction under s. 120. B, Indian 
Penal Code, . was not proper in’ his case, 
Apparently his view was upheld and. 
Elemaddi on that reference was. acquitted 
in respect, of the charge under s, 120-B, 
Indian Penal. Code. The effect of this jg 
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this—that the present appellant was left 
convicted of an offence under s. 120-B, 
Indian Penal Code, and it is against this 
conviction that he has preferred the present 
appeal, 
` [A] The charge under s. 120-B, Indian 
Penal Oode, against the two persons 
Hlemaddi and the present appellant appears 
to us to bea charge of a conspiracy between 
themselves to murder Kagal Sardar and his 
wife Sherjan Bibi. It does not appear to 
us that itis a charge of conspiracy be- 
tween themselves and other persons. It 
is not stated that there were other parties 
known or unknown to the conspiracy, and 
it would appear from the grounds of com- 
mitment that the Committing Magistrate 
regarded the conspiracy as one between 
Kasem Ali and the other accused Elemaddi. 
In this view of the matter the objection 
taken by the appellant is that taking the 
charge against the two accused persons on 
.trial to be one of conspiracy between them- 
selves when one of them, namely, Elemaddi 
was acquitted of that charge, the other 
accused Kasem Ali the appellant cannot 
be convicted of that conspiracy. [A] Mr. 
Khundkar for the Crown agrees that the 
charge as drawn up is capable of being 
read as we construe it; but “he contends 
that it was the case for the prosecution 
supported by evidence that the conspiracy 
was one not confined to the two accused 
on trial only but extended to other parties 
also, We donot think, having regard to 
“the charge as drawn that effect can be 
given to that argument. Neither can it 
be baid fairly that the accused would not 
be prejudiced if, as contended by the 
Crown, an extended reading were given to 
the charge. 

On our construction of the charge the 
appellant was not called upon to meet any 
égse other than the one we have indicated. 

On these considerations it appears to 
us that the objection raised by the appel- 
lant is fatal to the conviction, and it is 
unnecessary to consider any of the other 
objections which have been raised by the 
learned Pleader who has appeared for the 
appellant. . | 

This being so, the conviction of and the 
sentence passed on the present appellant 
must be set aside and the appellant ac- 
quitted. . 

Cuming, J.—I agree. 

Appeal allowed: 


CANA ‘Conviction set aside. 
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OUDH CHIEF COURT. 
CRIMINAL REFERENCE No, 11 oF 1927. 
March 29, 1927. 

Present :—Sir Louis Stuart, Kr., 
Chief Judge and Mr. Justice Hasan. 
PAIGHAMBAR—Acotszp—APppLloant 


Versus 
EMPEROR turovan BHAGWAN. 
` -— OPPOSITE- PARTY. 

Criminal Procedure Code (Act V of 1898), s. 250 
—Compensation—Magistrate's jurisdiction to award 
compensation, whether confined to summons cases. 

An order for compensation under s. 250 of the 
Criminal Procedure Code can be passed not only in 
summons cases but also in warrant cases. [p. 482, 
col. 2; p 483, col. 1; Al 

Harihar Dat v. Maksud Ali (1), distinguished. 


Reference made by the Magistrate, First 
ere Bahraich, dated the 8th December, 
1926. 4 


Mr. M. H. Husain, for the Applicant. 
Mr. H. K. Ghosh, Government Pleader, 
for the Opposite Party. 


JUDGMENT.—This is a reference 
from the learned Additional Sessions Judge 
of Bahraich raising the following point, 
Mr. Salik Ram Singh, a Magistrate of the 
First Class in Bahraich, tried a certain Bhag- 
wan Din on a charge under s. 384, Indian 
Penal Code, for having committed extor- 
tion. In his judgment he acquitted the 
accused and finding that the complaint 
against him was false and vexatious, -he 
ordered the complainant to show’ cause 
why’he‘should not pay Bhagwan Din Rs. 50 
compensation under the provisions of s..250 
of the Code of Criminal Procedure. [A] The 
learned Additional Sessions Judge has 
referred the matter to us on the ground 
that this order is illegal inasmuch as the 
provisions of s. 250 of the Code of Criminal 
Procedure only permit compensation to be 
paid to accused persons if they have been 
discharged or acquitted in summons cases, 
He based this view upon the authority 
ofa decision of a Single Judge of the 
Allahabad High Court in Harihar Dat 
v. Maksud Ali (1). This decision has, 
however, no application to the facts of the 
present case. It is only to the effect that 
where a complaint is made to a Magistrate 
relating to several offences, some of which 


(1) 91 Ind. Oas. 38; 48 A. 166; L. R. 6 A. 188 Or; 
Hn L. J. 1056; 27 Or. L. J, 6; A. I. R. 1926 All, 
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are exclusively triable by a Court of 
Session, and the Magistrate discharges the 
accused under s. 209 of the Code of Cri- 
minal Procedure he is not empowered to 
pass an order for compensation under s, 250 
of the Code. We are not called upon to 
decide upon the correctness of this pro- 
position for it isnot the proposition before 
us. In this case Bhagwan Din was charged 
under s. 384 of the Indian Penal Code, an 
offenee which is triable by a Court of 
Session, a Presidency Magistrate or a 
Magistrate of the First or Second Class. 
The offence was triable by Mr. Salik Ram 
Singh and the provisions of s. 250 have 
application. Here Bhagwan Din had been 
accused before Mr, Salik Ram Singh of an 
offence triable by Mr. Salik Ram Singh 
and Mr, Salik Ram Singh had acquitted 
him and was of opinion that the accusation 
against him was false and vexatious. It 
is immaterial whether the case was triable 
as a summons case or aS a warrant case. 
The section makes no distinction between 
either. [A]In order to justify the order it is 
necessary to show, as has been sbown here, 
that the person in question had been ac- 
cused of an offence triable by the Magis- 
trate. The offence was triable by the 
Magistrate. It has to be shown that the 
person had-been discharged or acquitted. 
Bhagwan Din had been acquitted, In 
these circumstances the order was an 
order which the Magistrate had jurisdic- 
tion to pass. We accordingly refuse to 
interfere and return the papers. 
GE ` Reference returned. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION No. 1169 
oF 1926. 
March 3, 1927. 
Present:—Mr. Justice Fforde and 
$ Mr. Justice Addison. 
LEKAL AND OTHERS— ACOUSED— 
PETITIONERS 
` Versus 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Ge V of 1898), s. 850— 
‘ransfer of case—Trial de novo—Couri's duty to 
re-summon witnesses, extent of—Death of witness— 
Procedure—Dying declaration—Evidence Act (I of 
1872), s. 33. : 
The general provisions of s. 33, Evidence Act, are 
in no way affected by s. 350, Criminal Procedure 
(ode. [p. 484, col. 1; A] 
“Sahib Din v. Emperor (1), dissented from. 
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Under s, 350, Criminal Procedure Oode, on the trans- 
fer of a case the duty of the Court to re-summon the 
witnesses for a trial de novo on the desire of the 
accused only extends to re-summoning witnesses 'that 
are available. Therefore, where on a trial de novo 
in consequence of a transfer, the Court, finding that 
8 witness is dead gets his evidence in the first judi- 
cial proceeding proved and re-summons the other 
witnesses, the procedure adopted is strictly in ac- 

cordance with law. [p- 483, col. 4; p. 484, col. 1; B] 
Petition for revision of the order. of the 
Sessions Judge, Ludhiana, dated the 16th 
June, 1926, affirming that of the Magistrate, 
First Class, Ludhiana, dated the 10th May, 


ORDER. 

Coldstream, J.—(October 6, 1926),— 
The only point argued is that the con- 
viction is mainly based on the dying 
declaration of Gulzara which, according 
to the principle apparently enunciated at 
lines 27 to 32 page 126 in 3 Lahore 115 
[Sahib Din v. Emperor (1)] ought not to 
have been admitted, These obiter words in 
that ruling do seem to imply that the 
provisions of s, 33 of the Evidence Act 
can, be nullified by a transfer and de novo 
hearing. I think that the matter is one 
for consideration by a Division Bench. 

Admitted.’ As the review involves a point 
of law of some importance the revision 
should be heard by a Division Bench. 

Mr. Durga Das, for Lala Moti Sagar, R, 
B., for the Petitioners. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Fforde, J.—There appears to be some 
confusion about this reference. It is alleg- 
ed by the learned Judge who referred it 
that the only point argued before him was 
that the conviction was mainly based upon 
the dying delearation of one Gulzara, In 
point of fact the learned Appellate Judge 
has stated thatit is not necessary to dis- 
cuss whether this statement was admissible 
or not, though he was of opinion that it 
was admissible under the provisions of s. 
32 of the Evidence Act. But what he has 
admitted isthe statement made by Gul- 
zara, before the first Magistrate who tried 
the case, [B] When the case was heard de 
novo by the Magistrate to, whom it had 
been transferred Gulzara was dead and the 
evidence which he had given in the first 
judicial proceeding was proved and relied 
upon by the learned Magistrate to whom 

(1) 66 Ind. Cas, 826; 3 Lah, 115 at p. 126; 23 Cr, 


L. J. 330; A. I. R, 1922 Lah, 49; 4 U, P.L, R, (Lah). 
50 10 P, W. R. 1922 Or. 
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the case had been transferred. The peti- 
tioner in the trial before the learned Magis- 
trate had asked in accordance with the 
provisions of s. 350 of the Criminal Pro- 
cedure Code, that the witnesses who had 
given evidence against him in the first 
‘Judicial proceeding should be re-summoned 
and re-heard. As the witness Gulzara 
was dead it is obvious that he could not be 
re-summoned, The other available wit- 
nesses were re-summoned and their evidence 
was ‘re-taken; the procedure adopted has 
been strictly in accordance with law. |B] The 
authorities cited have no bearing on this 
matter whatsoever. I am quite unable to 
follow the reasoning of Chevis, J., in Sahib 
Din:v. Emperor (1). [A] The general provi- 
sions of s, 33 of the Indian Evidence Act are 
in no way affected by s. 350 of the Criminal 
Procedure Code. [A] 

These petitions are quite unsustainable 
and must be rejected. 


Addison,.J.—I agree. 
R,L Petitions rejected. 


OUDH CHIEF COURT. 
“ORIMINAL APPEAL No. 143 or 1927. 
April .8, 1927. 
Present:—Sir Louis Stuart, Kr, 
Chief Judge and Mr. Justice Raza. 

SHEO:PRASAD—Acoosep —APPELLANT 

ee as versus 
EMPEROR—Obppositz-Party. 

Murder—Offence not premeditated— Transportation 
for life, 

Where the offence of murder is not premeditated 
a sentence of- transportation. for life is quite justified, 

Appeal against the order of the Second 
Additional Sessions Judge, .Unao, dated 
the 12th February, 1927. | 

Mr. R.F. Bahadurji, for the Appellant. 

Mr. H. K. Ghosh, Government Advocate, 
for the Crown. $ 

JUDGMENT. —W.e -agree with the 
finding of the learned Sessions. Judge as 
to the facts, It'is shortly as follows: Sita 
Ram deceased and.Sheo Prasad appellant 
were neighbours living next door to one 
another in the village of Langlesra, Unao 
District. Both are Brahmans. Sheo Prasad 
jg-a man of about -45. Sita Kam deceased 
-was a man of about 60. At the back of 
their houses there is a narrow lane. Both 
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were returning from a bathing fair on 
the Ganges in bullock carts. Sita Ram's 
bullock cart wasin front. It stopped for 
its occupants to descend and blocked Sheo 
Prasad's bullock cart. Sheo Prasad abused 
Sita Ram. Sita Ram abused Sheo Prasad. 
Sheo Prasad, Chait Ram and Sripal pressed 
on Sita Ram. Sheo Prasad had a spear. 
Chait Ram had a pole axe and Sripal had 
a lathi. Sita Ram had nothing with which 
to defend himself. He backed away. As 
he backed away the appellant Sheo Prasad 
revereed his spear and using it as a lathi 
struck Sita Ram a violent blow over the 
head which had the reeult of fracturing 
his skull and killing him on the spot. 
We find the offence to be the offence of 
murder. The learned Sessions Judge has 
rightly refused to pass a capital sentence 
taking into account the’ circumstance that 
the crime was not preméditated, The 
case is a very similar case to the case of 
Suraj Prasad v. Emperor (1). It is, how- 
ever, undoubtedly a case of murder and 
we cannot -under the law reduce the sen- 
tence. We dismies this appeal. 

G. H. i Appeal dismissed, 

(1) 95 Ind. Oas. 286; 30, W. N, 451; 27 Or. L. J. 
766; 13 O. L, J. 646. 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No, 396 or 1926. 
December 20, 1926. 
Present:—Mr. Justice Wallace. 

M. A. KALEEK alias JAMES COOPER 

— ACCUSEB— Å PPELLANT 
versus 
EMPEROR—REsponpDENT. 

Criminal Procedure Code (Act V of 1898), ss. 177, 179 
—Penal Code (Act XLV of 1860), s. 415—Value payable 
parcel sent from. Madras to Hyderabad—Payment of 
money and delivery of parcel at Hyderabad—Parcel 
not containing goods—Cheating—Offence, where coma 
mitted—Delivery whether complete at Hyderabad— 
Madras Court, jurisdiction of, to try offence. h 

The delivery contemplated by s. 415, Penal Code, is 
‘delivery to any. person,’ a phrase which will include 
even an agent for the purpose of delivery. [p. 4&5, 
col.1; A) 

The accused sent from Madras.e value payable 
parcel to. the complainant at Hyderabad in conse- 
quence of an order by the complainant for some tea. 
The complainant paid the value payable amount, took 
delivery of the parcel. which on opening was found 
to contain only saw-dust. Ina trial on a charge of 
cheating preferred. by the complainant against. the 
accused in Madras; 
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Held, that the deceit and the delivery of parcel in 
‘consequence of the deceit were complete when the 
.money was handed over to the Post Office at Hyder- 
abad, and the subsequent delivery by the Post Office 
to the accused at Madras was not a necessary in- 
gredient of the offence, and’ the-offence having been 
committed wholly at Hyderabad, the Madras Court 
had no-jurisdiction whatever to try the offence. [p. 
485, cols. 1 & 2; B] 

Krishnamachart.v. Shaw Wallace & Cò. (1), dis- 
tinguished. i 


Appeal against the order of the Court of 
‘the Chief Presidency Magistrate, Egmore, 
in Case No. 1445 of the Calendar for 1926. 

Mr. F. S. Vaz, for the Appellant. 

The Crown Prosecutor on behalf of the 
Orown. i 

JUDGMENT.—The first point raised 
‘in the appeal is that the Madras Court had 
no jurisdiction. The facts, for the purpose 
of the argument, are that accused sent 

‘from Madras by value payable parcel to 
P. W. No. 3 at Hyderabad, in consequence 
_of an order by P. W. No. 3 to him for four 
boxes of tea, four boxes of which P. W. 
No. 3 got delivery at Hyderabad on payment 
ofthe value payable amount of Rs. 168 
and that when P. W. No. 3 opened the 
boxes he found they contained saw dust. 
‘Thus in consequence of the false represen- 
tation made by accused that he was sending 
four boxes of tea, P. W. No. 3 was deceived 
and thereby induced to pay over the value 
payable amount to the Post Office for pay- 
ment to accused.. It is urged for appellant 
-that the delivery of the money in conse- 
quence of the deceit was wholly in Hyder- 
abad. The Crown Prosecutor contends that 
the delivery was not complete until the Post 
‘Office handed. the money to accused at 
Madras, I do not think the latter contention 
is: sound. [A] The delivery contemplated 
by s. 415, Indian Penal Code, is ‘delivery to 
any person’,a phrase which will include 
even an agent for the purpose of delivery if 
the Post Office can, vis-a-vis P. W. No. 3, be 
deemed such an agent. [A] [B] So far as P. 
“W. No, 3 was concerned, the deceit and deli- 
very in consequence of the deceipt were 
complete when the money was handed over 
to.the Post Office, and the subsequent 
delivery by the Post-Office to accused was 
not a necessary ingredientof the offence. The 
offence was complete without that second 
delivery. Section 179, Criminal Procedure 
Code, will not then, according to the ruling 
of this Court in Krishnamachari v. Shaw 
Wallace & Co. (1), cover’ the case. The 


(1) 29 Ind. Cas. 331; (1915) M. W. N. 418; 13 M. L. 
T. 25; 29 M. L. J. 178; 16 Or. L. J. 491; 39 M, 576, 
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offence was completely committed in Hyder- 
abad and the Madras Court has, therefore, 
no jurisdiction. [B] I arrive at this conclu- 
sion with relustance as the point was never 
taken in the lower Court. But it follows that 
the conviction: cannot stand and must be 
and is hereby set aside and the sentence 
cancelled, Appellant will be-set at liberty, 

The proceedings are quashed for want of 
jurisdiction. Itis open to the authorities 
to take any fresh action they may be advis- 
ed to take. 


v. N. V, Accused acquitted. 


` . 
OUDH CHIEF COURT. 
CRIMINAL Arpzat No. 98 or 1927. 
Maren 14, 1927. a 
Present:— Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
BASHIR AND OTHERS— ACOUSED— APPELLANTS 
versus e 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 149, SL6—Unlaw- 
ful assembly to cause injury to any Hindu-— One 
of the members stabbing a Hindu—Some members 
armed with knives to the knowledge of the others— 
Nature of offence committed by members of the as- 
sembly. 

Where the members of an unlawful assembly whose 
object is to cause injury to any Hindu who at the time 
is unfortunate enough to be singled out, single out a 
Hindu as the object of the attack and- one of their 
number stabs him, a certain number of them being 
armed with knives to the knowledge of the others, 
the stabbing would be an offence committed by a 
member of the unlawful assembly by inflicting the 
injury in prosecution of the common object of the 
assembly and as all the members composing the 
assembly must be held to have known that such an 
offence was likely to be committed in the prosecution 
of the object they all are constructively guilty of the 
offence under s. 326 of the Indian Penal Code. [p. 
488, col. 2;A] | : 

Appeal against the order of the Segsions 
Judge, Lucknow, dated the 4th January, 


1927. , 
Mr. St. G. Jackson, for the Appellants. 
Mr. R. F. Bahadurji, Special Counsel and 
Mr. G. H. Thomas, Government Advocate, 
for the Crown. 5 


JUDGMENT.—Bashir, Nazir, Chuttan, 
Mohammad Tahir and Ghulam Husain have 
been convicted by the learned Sessions 
Judge of Lucknow on charges under ss. 
326 and 149 of the Indian Penal Code. 
Bashir has been sentenced to transportas, 
tion for life. The remainder have been 


‘sentenced to ten years’ rigorous imprisop-, 


AEG 
ment each. They appeal. The convictions 
arose in respect of occurrences which took 
place in Lucknow City on the 2nd of June, 
1926, between 6 Pr. m. and 7p. m. These 
occurrences have been detailed by the 
learned Sessions Judge in a careful and 
elaborate judgment. We have been taken 
through the facts closely by the learned 
Senior Counsel who has very efficiently 
represented the appellants in this appeal. 
We are satisfied that the learned Sessions 
Judge has appreciated correctly what hap- 
pened on that day. There were during 
that period an unfortunate estrangement 
of feeling in certain parts of Lucknow 
City between certain of the Muhammadan 
and certain of the Hindu inhabitants. The 
atmosphere was such that a small incident 
was liable to provoke an outburst of vio- 
lence which, as on this occasion, had serious 
results. It is proved to our satisfaction 
that the. discovery ofa corpseof deceased 
Muhammadan in Lueknow Oity on the lst 
June, 1926, bad given rise to rumours that 
he had been murdered by Hindus and that 
certain persons had endeavoured to use 
' this incident to inflame the feelings of 
Muhdmmadans against Hindus. The de- 
ceased man had been described as a martyr 
and the whole of the Muhammadan com- 
munity had been called on by certain 
persons to take part in his funeral proces- 
sion. That procession has taken place on 
the night of the Ist June, 1926. It is 
proved that on the 2nd June, : 1926, at 
about 6 P.M. groups of Muhammadans had 
collected at a portion of the Sanitary Road, 

Lucknow, which is known as the Maulvi- 
ganj Chaurah, Some of these Muhamma- 
dans were armed with lathis, others had 
knives. They had collected in a manner 
which was a menace and were clearly ina 
mood in’ which some of them were ready 
to commit violence against Hindus. A: 
man drove from the Aminabad direction 
.of the Sanitary Road down to Rakabganj 
shouting that rioting had commenced in 
Aminabad and upon this attacks were 
made by certain Muhammadans upon 
certain Hindus. An unfortunate Hindu 
called Mendai Lal who was pushing 

an empty thela was attacked and stab- 
bed and died in consequence. We are 
not, however, in this appeal concerned 
with that occurrence. The occurrences 
“with which we are concerned are the attack 
upon, andthe death asa result of the in- 
juries receivedin the attack of 6 Sunar 
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called Mahabir, a resident of Rahimabad, 
a small town afew miles out of Lucknow, 
who, undoubtedly, met his death that eyen- 
ing. It appears that Mahabir had come 
to Lueknow to see afair and was staying 
in Lucknow fora few days. On the 2nd 
June, he and Babu Lal (P. W. No. 41), 
another Sunar of Rahimabad, who had 
also come to Lucknow, went to Aminabad 
to make some purchases. They were com- 


‘ing back from Aminabad along the Sani- 


tary Road towards Rakabganj when hear- 
ing an alarm that there was rioting they 
began torun. They were attacked. Babu 
Lal escaped with slight injuries but Maha- 
bir was stabbed in the back and died asa 
result. He received other injuries’ also. 
It was pressed strongly before the Sessions 
Judge in argument and again upon appeal 
that the prosecution witnesses had deposed 
deliberately to Mahabir having been at- 
tacked in a place where, as a matter of 
fact, he had not been attacked and had 
concealed the truth as to theplace or places 
where he had received his injuries. The 
two divergent stories can be understood 
by an examination of the plan which has 
been prepared by the learned Sessions 
Judge. According to the evidence for the ` 
prosecution Mahabir was seton by certain 
persons with lathis and knives in the 
Sanitary Road and there received the knife 
wound in his back which was the main 
cause of his death. In wild panic he ran 
up a lane in the direction of Golaganj 
pursued by certain persons who continued 
to strike and maltreat him. His pursuers 
followed him to where a lane known as the 
Kachcha Hata lane joins the Golaganj 
lane. There they left him. He went on, 
rested for a little and finally staggered 
near an orphanage in the Golaganj lane 
where he fell down unable to move. The 
distance he ran from the place where he 
was first attacked to the orphanage was 
about 24 furlongs. This is the case for 
the prosecution. According to the defence 
he was setonand attackedat a place fur- 
ther east in the Sanitary Road and turned 
up the Kachcha-Hata lane and it was in, 
the Kachcha-Hata lane that he received his 
injuries. If the theory of the defence 
is accepted it is clear that the witnesses, 
whom the Sessions Judge believed and 
whose evidence- establishes the complicity 
of the appellants in the attack did not, as 
a matter of fact, see Mababir attacked. 
We are, however, satisfied that the prosecu- 
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tion has giva a correct account of the at- 
tack upon Mahabir, The defence theory is 
based upon a statement made by Mahabir 
which has been rightly proved asa dying 
deposition and upon certain statements of 
Babu Lal and ‘certain other points. But 
we are unable to find that there is any- 
thing disclosed in this evidence to establish 
the defence theory. Mahabir's statement 
is very clear that he was attacked. in 
Maulviganj and that he then made his way 
up the Golaganj lane. Attempts were 
made toshow that when he said that he 
had been attacked in Maulviganj he must 
have been taken to mean that he was at- 
tacked within the Municipal limits of 
Maulviganj near a Police Chauki; but 


there is no justification whatever for that - 


criticism. Great stress was laid by the 
defence upon the deposition of Police Oon- 
stable Sadhu Ram (P. W. No. 14) who found 
Mababir lying in front of the orphanage. 
Sadhu Ram was not very clear as to whe- 
ther Mahabir told him that he had been 
attacked near a Pan-shop which was ad- 
mittedly in the Sanitary Road or near a 
Tari-shop which was at the corner of the 
Golaganj and Kochcha-Hata lanes. 
the recollection of Sadhu Ram in no way 
can be taken to detract from the value of 


the clear statement of Mahabir that he was’ 


first attacked in Maulviganj or from’ the 
evidence of Babu Lal, which we find abso- 
lutely credible, to the effect that not only 
was Mahabir attacked in Maulviganj but 
that he was seen to be bleeding in Maulvi- 
ganj. From the nature of the injuries 
discovered on Mahabir's dead body it is 
clear that if blood was seen on him in 
Maulviganj he had been stabbed in Maulvi- 
ganj and inasmuch as it is the case for 
the prosecution that certain of his assailants 
pursued him as far as the corner 
ofthe Golaganj and Kachcha-Hata lanes 
where the Tari-shop is and there left him, 
if he had made a reference to Police Con- 
stable Sadhu Ram connecting his attack 
with the Tari-shop he would not have been 
incorrect for it was at the Tari-shop that his 
assailants eventually desisted from molest- 
ing him. Babu Lal was subjected to across- 
examination which proved naturally dis- 
concerting to a man unacquainted with the 
neighbourbood, the exact distances and the 
exact description of the houses in the 
Sanitary Road and got considerably confus- 
ed in:a foolish attempt to be exact, Consider- 


ing that Babu Lal is nota resident of Luck- 
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now and had only been on a visit in Lucknow - 
for two days when the occurrence took place 
and that assoon as he got into this par- 
ticular locality he was set upon and attacked 
by various people, the attempt to tie him 
down to exact details was not likely to 


assist in the discovery of the truth. We 


accept the view taken by the learned Ses- 


` sions Judge that Babu Lal was an honest 


and truthful witness who had rather vague 
ideas as to places and distances, and, we 
find that there is absolutely nothing in his 
evidence to discredit the theory that the 
attack upon Mahabir took place between 
the commencement - of the Kaclicha-Hata 
lane and the commencement of the Gola- 
ganj lane in what is known as the Maulvi-: 
ganj Chauraha close to a mosque and' 
that he first ran on towards the west and’ - 
then turned up the Golaganj lane. The: 

learned Counsel for the appellants, who put 
the arguments in favour of the defence: 
view as well as they could be put, has failed 
to shake the prosecution evidence as to the 
place where the attack upon Mahabir com- 
menced. From the evidence òf Babu Lal 
itis clear to our mind that Mahabir was 
stabbed before he ran into the Golaganj 
lane. The learned Sessions Judge has 
exercised great caution in his findings 
upon the prosecution evidence and has 
refused to attach any credit to the 
evidence of Ram Lal (P. W. No. 17) and 
Chhanga (P. W. No. 36), We consider that 
he has been unduly sceptical in respect of 
the evidence of these two witnesses. But 
the point is not of great importance as there 
is a mass of other evidence against the 
appellants. Inthis Golaganj lane resided 
many of the witnesses whose evidence tells 
against the appellants. These witnesses are 
Hindus and when the attacks upon the 
Hindus commenced they very wisely got 
inside their houses and closed the doors 
but several of the persons who todk 

this course looked through the windows 

and as it was still day light they were able 
to see the termination of the attack upon 
Mahabir. One of these witnesses is Ram 
Bharose the Head Olerk of the Lucknow 
District Board. He is P. W. Nô. 1. He with 
Tulshi Ram (P. W. No. 3) and Mansa Ram 
(P. W. No 4)all reside on the same pre- 
mises. They had all collected together in 

a baleony looking on to the Golaganj lane 
and they saw distinctly Mahabir running 


up the lane with the shirt drenched with. . 


blood pursued by certain persons who were 
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maltreating him. Upon the evidence of 
these witnesses alone the «appellants are 
proved to have taken part in the attack, 
All the appellants lived in the neighbour- 
hood.and were well known to these wit- 
nesses, The learned Counsel forthe appel- 
lants has argued that the evidence of .these 
witnesses should not he accepted and has 
pointed out that Ram Bharose himself was 
not actuated by any friendly feeling towards 
Muhammadans. 
were shaken in cross-examination. They 
were in a very good position to identify. 
these persons and they all knew them he- 
fore. The fact that Ram Bharose had no 
particular reason to likethe Muhammadans 
of the neighbourhood is not a sufficient 
cause for discrediting his evidence. He 
< wasnot broken down in any way in cross: 
examination. The evidence of Tulshi Ram 
and Mansa Ram hasalso not been discre- 
dited in cross-examination. But this is 
not the only evidence. There is the evi- 
dence of a man called Puttu Lal (P.W. No. 5) 
who was walking inthe lane. When the 


disturbance’ took place he ran into a small, 


temple, closed the door and looked out of 
the window. He also saw the occurrence 
and was also able to make a valuable 
identification. His evidence was not shaken 
in cross-examination. There is further the 
evidence of Chandrika and Avadh Bihari 
who are both orderlies in Courts. They 
were in a house in Golaganj and were 
looking through the windows and made 
important identifications. Their evidence 
was not shaken in cross-examination. There 
was the evidence of several other wit- 
nesses tothe sameeffect. We have heard 
criticisms upon this evidence of the learned 
Counsel for the appellants, It is unneces- 
sary to take those criticisms in detail. It 
is sufficient to note that he had notover- 
looked any possible’ point of criticism and 
after hearing his criticisms and examin- 
ing the evidence we have come to the 
conclusion that the. evidence of these 
witnesses is correct. Further as against 
Bashir there isthe evidence that he made 
a confession which establishes his guilt 
absolutely. He has been unable to explain 
away his confession to our satisfaction. 
Upon this evidence we find that Mahabir 
‘was stabbed by some person whose identity 
we are unable to ascertain in the Maulviganj 
Chauraha close to the mosque, that he 
. ran down the Golaganj lane. pursued by 
certain persons and that all the appellants 
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were persons who took part in the pursuit. 
We find that as they pursued Mahabir 
they proceeded to maltreat him further 
and we find that as the result of the 
injuries which he received Mahabir died. 
We canonly draw this conclusion from 
the fact that they were following this man 
who had been stabbed in this manner. 
This is the conclusion. [A] They were 
members of an unlawful assembly whose 
object was to cause injury to any Hindu- 
who at the time had been unfortunate 
enough to be singled outas the object of 
their attack: They singled out Mahabir 
as the object of the attack and oneof their 
number stabbed him. As a certain number 
of persons were armed with knives to the’ 
knowledge of the others and as stabbing 
was an offence which was committed by 
amember of the unlawful assembly, who 
inflicted the injury in prosecution of the 
common object of: the assembly, and as 
further all the members composing: the 
assembly must be found to have known that 
such an offence was likely to be committed 
in the prosecution of the object all the 
appellants are constructively guilty of the 
offence under s. 326 of the Indian Penal 
Code. [A] 

In respect ofthe question of sentences we 
see no reason to differ from the conclusions 
of the learned Sessions Judge. Bashir was 
the ring-leader and has been rightly sen- 
tenced to the maximum penalty allowed by 
the law. The sentences passed upon the 
other appellants are, in our opinion, not ex- 
cessive and we dismiss this appeal, 

G. H, Appeal dismissed, 


LAHORE HIGH COURT. 
Oxtminat APPEAL No, 1306 or 1926. 
March 4, 1927, 

Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Jai Lal 
ADAM KAHAN alias SARBULAND KHAN 
—ACOUSED—APPELLANT 
VETSUS 


EMPEROR— RESPONDENT. 
Evidence Act (I of 1872), s. 27—Fact discovered by 
information given by more than one accused, effect 


of. : 

Where a fact is discovered in consequence of in- 
formation received from one'of several persons charged 
with an offence and when others give like informa- 


_ tion, the fact should mot be treated as discovered from . 


:[101 1. ©. 1927}. 
the information of them all, but from the information 
of the'first. Tp. 490, col. 2; "A 


. Queen v. Ram Churn Chung (1) and Ram Singh v. 
Emperor (2), followed. 


Appeal from the order of the Sessions 
Judge, Jhelum, at Gujrat, dated the 2nd 
OctobeF,-1926. 

ate Nanwan Mal, for the Appellant. 

` Sundar Das, for the: Government 
ee for the Respondent. 


.JUDGMENT.—On the night between 
the Tih and 8th of December, 1925, a gang 
of Pathans forcibly entered the house of 
Devi Ditta, an arora of Mouza Sahnain the 
District of J helum, and committed dacoity 
there; and some of them in so committing 
the dacoity killed Bhagat Ram son: of 
Devi Ditta on the spot and caused serious 
injuries toDevi Ditta who succumbed to 
them on the 20th of December. Injuries 
were also caused to Musammat Viran Devi, 
wife of Devi Ditta, Musammat Maya Devi 
his daughter and other residents of the 
village who on hearing the outcries of the 
inmates of the house came to their assist- 
ance. 

With regard to the facta of dacoity 
there can be no manner of doubt. It has 
been proved by the testimony of the approv- 
er Mian Gul, Musammat Viran Devi, 
Musammat Maya Devi, Raghbir Singh 


servant of Devi Ditta, Guran Ditta and 
serval other residents of the village who as: 


has already been stated received injuries in 
the course of the dacoity. It has also been 
established by the statement made by Devi 
Ditta before a Magistrate immediately before 
his death and by the evidence of Musammat 
Viran Devi and Musammat Maya Devi that 
considerable property including ornaments 
and cash was taken away by the dacoits. 
The real question that-we have to determine 
is whether the participation of the appel- 
lants in the dacoity has been established. 
The approver, Mian Gul, has,in his evi- 
dence at the trial, givena description of the 
manner in which this crime’ was planned 
and committed. His statement has been 
quoted in extenso in the judgment of the 


learned Sessions Judge and we, no doubt, 


consider it unnecessary to repeat here. It is 
sufficient tosay that he has mentioned the 
five appellants as having taken part in the 
dacoity. What remains to be seenis whe- 
ther his testimony has been corroborated in 
material particulars áo faras each appeal is 
concerned. 


With regard to Said: ul-Umar it has been TE 
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established that. after his arrest he took 
the Sub-Inspector of Police to a khad near 
the village Nun in the Rawalpindi Dis- 
trict and pointed outa place which was 
dug up andstolen property was recovered 
therefrom. Similarly Sarbuland pointed 
out another place in the same khad from 
which stolen property was recovered. Awal 
Khan also is proved to have given informa- 
tion to the Police as a result of which 
stolen property was found buried in the 
khad. In addition to this several witness- 
es have identified these convicts as being 
present at the dacoity. 

The learned Sessions Judge has not 
relied upon this evidence of identification, 
We ourselves have not been able to discover 
any good reason why itshould be discarded. 
Itis proved that a lantern ,was burning in 
the room in which the inmates of the house 
were at the time of the dacoity, and also 
that the dacoits carried torches. The in- 
mates of the house and the villagers had, 
therefore,ample opportunity to recognise 
the offenders. It also appears that before 
the arrest of Mian Gula number of Pathans 
were brought to the village on suspicion 
and placed before the witnesses for identifi- 
cation but none of them were identified. 
When, however, the present appellants 
were placed before them they had no 
hesitation in identifying them. The learn- 
ed Sessions Judge has remarked that before 
the identification parades the accused were 
brought to the village Sahna during 
investigation, and, therefore, the witnesses 
had an opportunity to seethem. The Sub- 
Inspector of Police has, however, denied 
that these accused were taken to the 
village. He admits that only Mian Gul 
and his two companions who have been 
acquitted, were taken to the village for 
investigation. The other witnesses also, 
with the exception of Musammat Maya 
Devi deny that they saw any of the accused 
in the interval between the dacoity and the 
identification parades, Musammat Maya 
Devi, however, has stated that she saw the 
convicts in the village during the investiga- 
tion but she is a girl of 13 years of age 
and was probably referring to Mian Gul 
and his companions. Having regard to 
the definite evidence on the record we 
are of opinion that it is improbable that 
the witnesses saw the accused in the village 
during the investigation before the identifi- 
cation parades. Then the learned Sessions 
Judge.has remarked- that the accused were , 
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mixed up with some Pathan labourers whohad 
been brought from a neighbouring brick 
kila, the suggestion being that the witnes- 
ses could easily-distinguish the accused 
from the Pathan labourers. Thereis no 
material on the record in support of this 
suggestion. Moreover, other Pathans. also 
were present in the parades. A few dis- 
crepancies such as have happened in this 
casa between the identification by the 
witnesses at the parade and that at the 
trial do not, in our opinion, materially affect 
the value of their evidence. We are, there- 
fore, of opinion that the identification of 
the appellants by the witnesses is genuine 
and is good evidence in support of the 
testimony of the approver. | 
The learned Sessions Judge has relied 
upon the alleged discovery of stolen pro- 
perty made in pursuance of the information 
supplied by Shabru and Niazak as evidence 
corroborative of the testimony of the 
approver as against these appellants. 15 
appears that this property was buried in 
the khad in a*place which was first point- 
ed out by Said-ul-Umarin the absence of 
Shabru and Niazak and that these two 
prisoners were then brought up separately 
and pointed out the same place which was 
dug out and the property recovered. We 
ara unable to agree with the learned Judge 
in his view that the evidence as to informa- 
tion given by these convicts is admissible 
against them. Section 27 of the Indian 
Evidence Act, under which this evidence 
has been admitted, reads as follows: — 
“Provided that, when any fact is deposed 
to as discovered in consequence of informa- 
tion received from a paraon ac3used of any 
offence, in the custody of a Police Officer, 
so much of such information, whether it 


amounts toa confession or not, as relates - 


distinctly to the fact thereby discovered, 
may be proved.” 

The question is whether the fact of the 
stolen property having been buried in the 
place from where it was recovered was 
discovered in consequence of information 
received from Shabru and Niazak. It will 
be observed that only so much of the in- 
formation given by the appellants can be 
proved as ‘relates distinctly to the fact 
thereby discovered. The fact that the 
property was buried in a particular place 
was already known tothe Police asa result 

. of information given by Said-ul-Umar. It 
cannot, therefore, be held to have been 
discovered-as' a result of the - information 

LA 
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given by the two prisoners .concearned.’ 
[A] Where a fact is discovered in consequence 
of information received from one of several: 
persons charged with an offence and when 
others give like information the fact should 
not be treated as discovered from the 
information of them all, but from the 
information of the first, vide, Queen v. Ram 
Churn Chung (1). [A] The same view has. 
been taken in several cases in this Court. Re- 
ference may, for instance, be made to Ram 
Singh v. Emperor (2) and Budha v. Emperor 
(3). Weareof opinion that the evidence 
relating to the alleged recovery of stolen 
property as aresult of information given 
by Shabru and Niazak was not admissible 
against them, 

We have, therefore, to examine the evi- 
dence of the witnesses who profess to 
have identified these appellants at the 
time of dacoity. With regard to Shabru 
his presence is proved by the testimony of 
Musammat Maya Devi (P. W. No. 8), Ragh- 
bir Singh, (P. W. No. 9), Guran Ditta (P. W. 
No. 10), Shah Muhammad (P. W. No. 11), 
Tara Singh (P. W. No. 13) and Shah 
Muhammad (P. W. No. 15), all of whom 
identified him at the identilication parade 
as well. We consider that there is ample 
evidence against this appellant. 

With regari to Niaz Muhammad alias 
Niazak he has been identified by Guran 
Ditta (P. W. N. 10). The witness makes 
a definite statement that it was the result 
of a blow given by this accused that he 


“ received the injury on his head and fell 


down unconscious. The medical evidence 
shows that Guran Ditta had eight injuries 
on his persoa three of which were on the 
head. We have no reason to hold that 
under the circumstances Guran Ditta did 
not see and recognise his assailant or that 
he has falsely identified him at the trial. 
In our opinion the testimony of this witness 
is a sufficient corroboration of the evidence 
of Mian Gul approver. 

The result is that all the appellants are 
proved to have taken part in the dacoity 
in question and they have been rightly 
convicted unders, 396 ofthe Indian Penal 
Code. In view of the daring and brutal 
nature of the crime the penalty of death is 
the only appropriate sentence to be inflicted 


upon them. 

(1) 24 W. R. Or. 36. . 

(2) 34 Ind. Oas. 993; 7 P. R. 1916 Or; 35 P. W. R. 
1916 Or; 17 Or. L. J. 273. 

(3) 64 Ind. Cas. 502; 23 Cr. L. J. 22;.9 P. L. R. 
1922; A. I. R. 1922 Lah. 315, ` < f 
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We dismiss the appeal and confirm 


the sentence of death passed on each . 


convict, 


R. L, Appeal dismissed. 
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LAHORE HIGH COURT. 
URIMINAL APPEAL No. 724 op 1926. 
February 7, 1927. 

Present:—Mr. Justice Fforde and - 
Mr, Justice Addison. 
EMPHROR—PxosgcutTor 
versus 
FAS1H-UD-DIN AND orHers—AccusEp— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 284, 
289—Misjoinder of persons and charges—Joint trial— 
Illegality, : 

A was charged of three offences of theft under s. 

- 381 committed on the 2lst September, 28th Septem- 
ber and 16th October, 1924, respectively. B was also 
charged of having committed theft under s. 379 on 
the same dates. C was charged under s. 411, Indian 
Penal Code, for having received property alleged to 
have been stolen on the 17th of November. D was 
charged under s. 414, Indian Penal Code, for having 


voluntarily assisted in disposing of the property al- ° 


leged to have been stolen on the 2ist September. 
These persons were jointly tried and convicted: 

Held, that the joint trial and conviction were en- 
tirely illegal and that the whole proceedings should 
be zet aside. [A] , 

Criminal appeal from the order of the 
Magistrate, First Class, Delhi, dated the 
16th April, 1926. - ` 

Mr. Carden Noad, Government Advocate, 
for the Appellant. 


Dr. Nand Lal and Mr. Nanwan Mal, for: 


the Respondents. ` : 


JUDGMENT. 

Fforde, J.—This is an appeal by the 
Crown under the provisions of s. 417 of the 
Oriminal Procedure Code against the ac- 
quittal. of Fasih-ud-Din, Raja Ram, Mai 
Ditta and Shib Charan, who have been 
tried upon charges framed under ss. 381, 
379, 411 and 414 of the Indian Penal 
Code. ; 

The learned Government Advocate con- 
tends that the acquittal was wrongly had, 


being against overwhelming evidence of. 
guilt. The first point, which we are faced 


with, is that the four persons, who have 
been acquitted, have been tried in a 
manner not authorised by law, inasmuch 
as there has been both a misjoinder of 
charges.and of persons. 2 


That ‘there has bèen “a misjoinder “of id 
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persons there can be no doubt whatsoever. 


.HMasih-ud-Din was tried under s, 381, that 


is,of theft by a clerk or servant in posses- 
sion of property of his master, in respect of 
the property alleged to have been stolen 
on the 21st of September, 1924, and upon 
a second charge of property alleged to 
have been stolen on the 28th of September, 
1924, and uponathird charge of having 
stolen property on the 16th of October, 
1924. 

Raja Ram has been tried under the pro- 
visions of s. 379 ofhaving stolen property 
on the 21st of September, 1924, on the 28th 
of September and again on the 16th of 
October, 1924. 

Mai Ditta has been tried under the pro- 
visions of s.411, Indian Penal Oode, for 
having dishonestly received or retained 
property alleged to have been stolen on 
the 17th of November, 1924, and Shib 
Charan has been tried under the provi- 
sions of s. 414, Indian Penal Code, for 
having voluntarily assisted in, disposing 
of the property which is alleged to have 
beer stolen on the 2lst of September, 1924, 
It is not necessary to discuss the various 
sections of the Code of Criminal Procedure 
which prohibit the joinder of persons who 
have been charged with offences of these 
several kinds, 

[A] The trial is clearly an illegal one and 
accordingly the whole proceedings, in my 
judgment, must be set aside. [A] The appeal 
against the acquittal obviously cannot be 
entertained and must be dismissed. It is 
open to the Crown to take such further 
steps to bring the parties to trial as they 
may be advised. 

Dr. Nand Lal has urged that in view of 
the long time taken in prosecuting this 
illegal trial it would be a great hardship 
to his client to be put through a fresh 
ordeal. That, however, is not a matter 
upon which we can make any suggestion 
to the Crown. It is for the learned Govern- 
ment Advocate to give suchadvice in the 
circumstances as he may deem fit. 

Addison, J.—I concur. 

A. N. A. Appeal dismissed. 
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CUDH CHIEF COURT. 
ORIMINAL APPEAL No: 140 oF 1927. 

eee March 31, 1927. 

Present : --Sir Louis Stuart, KT., 
Chief Judge. 
MATHURA AND ANoTHER—ACOCUBED 

— APPELLANTS 
versus 

A EMPEROR—REsPoNDENT. 

Penal Code (Act XLV of 1860), ss. $95, 457—Charge 
under s. 895—Conviction under s. 457-—Conviction, 
whether legal—Criminal Procedure Code (Act V of 
1898), ss. 286, 237—~Identification as basis of 
conviction. 

It is not a correct proposition’ of law that identifica- 
tion evidence per se is a very unsafe basis for a con- 
viction. [p.492, col. 2; A] 

Din Dayal v. Emperor (1), dissented from. 

The circumstances of a case were such that it was 
open to the Crown to have charged’ the accused under 
ss. 457, 395 or 392 of the Penal Code. The accused 
were charged under s. 395 but convicted under s. 457 
although there was no fresh charge under the latter 
section: 

Held, that the conviction was not illegal in view 
of the provisions of ss. 236 and 237 of the- Criminal 
Procedure Code. [p. 493, col: 1; B] 

Begu v. Emperor (2), followed. 

Criminal appeal against the order passed 
by the Additional Sessions Judge, Kheri, 
on the 15th January, 1927. i 

Mr. Kedar Nath Tondan, for the Appel- 
lants. f 

Mr. H. K-Ghose, Government Pleader, for 
the Crown. f 

JUDGMENT.—The two apvellacts, 
with another man who has not appealed, 
were put on their trial before the learned 
Additional Sessions Judge of Kheri on a 
charge of dacoity under s. 395, Indian 
Penal Code. The learned Judge arrived 
at the conclusion that there had been that 
night an attack upon the house of the com- 
plainant, but that not as many as five 
persons had taken part in the attack. He 
found that the attack had taken the form 
ofe breaking into the house by night, that 
the house-breakers had emerged at the 
“game place at which they had entered and 
that they had, as a matter of fact, taken 
no property with them. After they emerg- 
ed from the house a fight took place 
between themselves and the villagers in 
which injuries were received on both sides. 
Jumman, the man who has not appealed 
was apprehended upon the spot. The 
learned Judge has,in my opinion, arrived 
at a correct conclusion as to what happen- 
ed that night in so far asthe nature of 
the, burglarious attack is concerned. Iam 
not convinced by his finding that less than 
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five persons took part in that attack; but 
it is sufficient for the purpose of this case 
to note that there was such an attack upon 
the house and it remains to be considered 
whether the two appellants took part in it. 
They were very clearly identified by per- 
sons who were undoubtedly present on the 
spot as having taken part in the attack. 
They were picked out ofa crowd in the 
jail in circumstances which, in my opinion, 
preclude all reasonable possibility of fraud 
or error. [A] The learned Counsel for the 
appellants, in support of his argument that 
in spite of these circumstances his clients 
ought to be acquitted, has referred me to a 
remark madein a decision of Din Dayal 
v. Emperor (1) in which the Judicial Com- 
missioner of Oudh at the time stated in 
1923 that, in his opinion, identification 
evidence by itself is a very unsafe basis for 
conviction. [A] The learned Counsel for 
the appellants was perfectly justified to use 
any argument that suited his case, but I 
wish emphatically to expresa my dissent 
from the doctrine enunciated, if the words 
are taken to mean, what they appear to 
mean, that evidence of identification 
is an unsafe basis for’ a conviction. 
In fairness to the learned Judge, who 
is stated to have arrived at this decision, 
it should be noted that he was probably 
reported incorrectly in a report - which, 
though an excellent unauthorised report, 
is nevertheless unauthorised. The remark 
in question had no bearing on the deci- 
sion of the appeal. The learned Judge 
acquitted the accused in ‘that. appeal not 
because identification evidence per se was 
an unsafe basis for conviction but because 
the particular evidence of identification in 
that case was unreliable. In so far, how- 
ever, as the evidence goes in this case [ 
am satisfied that the two appellants took 
part in the attack on the house. The learn- 
ed Sessions Judge holding, as he did, that 
less than five persons had taken part in 
the attack convicted the appellants under 
s. 457 of the Indian Penal Code without 
framing a charge against them. Their 
learned Counsel takes strong exception to. 
his action which he considers has vitiated 
the trial. Whatever may have been the 
previous view upon the subject, it is clear 
that the convictions cannot be set aside on 
this count. [B] According to the view taken 
by their Lordships of the Judicial Com- 


(1) 81 Ind. Oas. 949; 10 O. L. J. 3471; 90. & A. L., 
R.. 558; A. I, R. 1924 Oudh 295; 25 Cr, L. J. 1126: í 
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‘mittes in Begu v, Emperor (2) a decision 
at which their Lordships arrived about a 
year ago, they have held clearly that a 
case such as this falls under.s. 237 of the 
.Code of Criminal’ Procedure ‘and thatit is to 
bə regarded as a case mentioned in -s. 
236. -The circumstances of the case were 
that it was open to the Orown to charge 
the person accused either under-s. 457 or 
s. 395 ors. 392, -According to the Crown 
they had gone to the house in question 
being more than five in number with the 
intention of committing robbery and had 
broken into the house by night in order 
to commit robbery. Such being the case, 
although they had been charged with one 
offence and it appeared in evidence that 
they had committed s different offence for 
which they might be charged, it was not 
necessary to frame a separate charge in 
order to justify a conviction. [B] Ido not 
consider that the sentences passed are 
excessive. I, therefore, dismiss this appeal, 
GSH. Appeal dismissed. 
A. N. A. 
(2) 88 Ind. Cas.-3; 52 I. A. 191; 2 O. W. N. .447; 48 
M. L, J. 643; 410. L. J. 437; 27 Bom. L. R..707;.3 
Pat. L. R. 95 Cr.; A. I. R. 1925 P. C. 130; 6 Lah. 226; 


23 A. L. J. 636; (1925) M. W. N. 418; 26 Or. L, J, 
1059; 7 L, L. J. $24; 30 0. W.N. 581 (P. 0). 





LAHORE HIGH COURT. 

. ORIMINAL APPEAL. No. 984 or 1926. 
-December 23, 1926. 
Present:—Mr. Justice Zafar Ali. 
JAGAN NATH — Accusep—APPELLANT 
in. VETSUS f 

EMPEROR—RESPOND ENT. 

Evidence Act (I of 1872), s. 47—Opinion of person 
acquainted with handwriting, whether relevant—Filing 
deposition of witness in another case without examin- 
ing him, legality of—Penal Code (Act XLV of 1860), 
ss. 468, 47 1—Forgery—Intention to defraud—Presump- 
tion. 

The opinion of one acquainted with the handwriting 
of a person is relevant even.though he is not an 
expert. [p-495, col. 1; A] 

lt is illegal to place in the, record of a -case a copy 
-of a deposition of a living.person in another. case, 
and treat it as evidence,. without examining that per- 
son. [p. 495, col. 1; B] 

A forged at the instance of B and ‘delivered to B-a 
letter purporting to be signed by.the Governor of 
he Punjab to the officer in the North-Western Railway 
recommending that B may be given certain contracts. 
B delivered the letter to the officer with his appli- 
cation for getting the contracts: 

Held, that it might be presumed-under the circum- 
stances that A wrote the letter knowing that it will 
be used to defraud the officer and that A was guilty of 
eee o s. 468 of the Penal Code. [p. 495, cols. 
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Oriminal appeal from thé order of the 
District Magistrate, Ambala, dated the 14th 
July, 1926. 

Dr. Nand Lal, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.—The document in ques- 
tion in this case ie a letter purporting to 
have been written by Sir Malcolm Hailey, 
Governor of the Punjab. The case for the 
prosecution is that this letter isa forgery 
and that itwas forged by Sham Singh at 
the instance of Jagan Nath, They both 
have been tried together and convicted by 
the learned District Magistrate of Ambala 
the former of forgery under s., 468 of the 
Indian Penal Code, and the latter of abet- 
ting that offence as well as of using 
that letter as-genuine, and of making an 
attempt to cheat by means of it (ss. 468- 


“109, 471,-417-511, Indian Penal Code), Sham 


Singh has been sentenced to rigorous im- 
prisonment for three years and Jagan 
Nath to rigorous imprisonment for five 
years. They have appealed separately— 
each through Counsel, ° 

The facts that are incontrovertible may be 
summarised thug :— 

Jagan Nath belongs to Jhelum District, 
but there is documentary as well as oral 
evidence to show that he paid .visits to 
Ambala.and was on friendly terms with 
Sham Singh who was employed asa clerk 
in.the Ambala Cantonment. On the lst 
September, 1925, :at Slogar, Jagan Nath 
called on Colonel Watson, Divisional Super- 
intendent, North-Western Railway, and 
asked him for a vendor's. contract at 
Ambala and Saharanpur Railway Stations, 
and in the course of interview that he 
had with him, he in support of his request 
handed to him a closed envelope in which 
Colonel Watson found - the letter in ques- 
tion. The letter as well as the envelope is 
stamped with the words ‘'Governor’ 
Camp, Punjab.” The letter is marked. as 
Ex. P-A and the envelope as Ex. P-A-l, 
The letter runs as follows:— 

“Dear Major Watson:— 

“The bearer Jagan Nath is coming to see 
you about securing vendor's tontract .at 
Ambala and. Saharanpur Railway Stations. 
He comes ofa family which distinguished 
itself for its - loyalty to the British Govern- 
ment in old days. His grandfather Gulab 
Rai was an old.friend of mine, who undoubt- 
edly rendered ,great service:to the Govern- 
ment, both. in:1848 and.1857, He had been 
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blind for many years before his death and, 
therefore, was not able to press his claim as 
he otherwise would have. I promised Gulab 
Rai that I would see that after his death his 
services would not be forgotten. 

“Besides this Jagan Nath himself supplied 
417 recruits in the Great War, worked for 
more than two years in the Troop Comforts 
Fund without remuneration and rendered 
signal services during the Marshal Law 
days. He was also a great help in the 
Railway strike of 1920 and again recently 
in 1925, He has thus richly deserved of 
Government. I would deem it a personal 
favour if you could see your way to let him 
have the contract for the two stations as it 
would be some recompense for his meritori- 
ous Services. 

‘Yours sincerely, 
Sd. W. Malcolm Hailey.” 

The letter did not strike Colonel Watson 
favourable. He was, in the first place, 
surprised to receive a letter from the Gover- 
nor and secondly the letter afforded intrinsic 
evidence of not being genuine, as the Oolo- 
nel observed that the word “martial” that 
occurred in the letter was spelled as 
“marshal”. He put off Jagan Nath without 
a final refusal and sent the letter to the 
agent, North-Western Railway at Lahore. 
The Agent informed him that the letter 
was a forgery, The matter was then placed 
in the hands of the O, I, D. and Jagan 
nath was arrested onthe 14th February, 
1926. He had at that time in -his possession 
in a locked trunk, a typed copy of the 
remarks recorded by Mr. Silcock, Deputy 
Commissioner of Jhelum, on the 8th Janu- 
ary, about his grandfather Gulab Rai. 
This was a very important discovery to 
connect Jagan Nath with the forgery as 
several sentences which occur in this docu- 
ment were found embodied in the letter in 

uestion. These sentences are:—‘‘Gulab 
Rai had undoubtedly rendered great ser~ 
vices to Government both in 1848 and 1857, 
He had been blind for many years before 
his death, therefore, was not able to press 
his claims as he otherwise would have. I 
several times promised Gulab Rai that I 
would see that after his death his services 

“ would not be forgotten.” (See the letter P- 
A above). Further it was Jagan Nath who 
mentioned the name of Sham Singh to the 
Police andthe latter was accordingly got 
hold of, and on 13th February Mr. Nand Lal 
Manchanda, Magistrate, First Class, Lahore, 
required him to write af dictation, and 
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-dictated to him the letter P-A. in question. 
What Sham Singh thus wrote is marked as 
Ex. P.J, 

Now the questions for determination | are, 
(1) Is the letter P-A a forgery? (2) if it is, 
is it in the handwriting of Sham Sin gh? 
and (3) did Sham Singh write it at the 
instance of, or in conspiracy with, Jagan 
Nath ? or, in other words, was Jagan Nath 
aware that the letter was a forgery t ? and did 
he use it with that knowledge? 


Jagan Nath admitted that he did make 
over to Colonel Watson a closed envelope 
containing a letter, but his defence was 
that he had received the envelope from 
Shugan Ohand (P. W. No. 19) and did not 
know what was init, Shugan Ohand con- 
tradicted him, 


It is not denied that Colonel Watson's 
evidence established that the letter which 
the envelope contained was the letter Ex. 
P-A, and it is nobody's case that letter is 
a genuine document. Jagan Nath’s learn- 
ed Counsel Dr. Nand Lal, however, contend- 
ed that it had not been established by 
direct evidence that the letter was not in 
the handwriting of Sir Malcolm Hailey. 
The only evidence on this point is that of 
Khan Sahib Ikram-ul-Haq, Deputy Superin- 
tendent of Police, who deposed that he 
knew His Excellency the Governor’s hand- 
writing, and that the letter Ex, P-A was 
not in his handwriting, nor bore his 
signature, Such evidence may ordinarily 
be deemed inconclusive, but in the present 
case there is the further evidence that the 
letter is in the handwriting of Sham Singh 
and the case for the prosecution rests on 
that. In this connection there isin the first 
place, the opinion of Mr. Stott, Govern- 
ment Assistant Examiner ‘of Questioned 
Documents (P. W. No. 2) and secondly the 
testimony of Nand Lal (P. W. No. 10) who is 
an employee of Hargolal and was acquainted 
with the handwritingof Sham Singh because 
Sham Singh also had worked in Hargolal’s 
office for six monthsfrom April to October 
1924. Mr. Stott was of the opinion that the 
writer of the letter Ex. P-A. was the same aa 
wrote the letter Ex, P-J because thesa 
two exhibits agreed in respect of the fol 
lowing habits: 

(a) detailed design of letters, 

(b) location of shading in parallel strokes, 

(c) pen pressure, 

(d) pen presentation, 

(6) General style, 


x 
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(f) relative sizing and spacing of words 
and letters, and . 

(g) movement employed in writing, which 
is principally finger movement, ete. 

[A]The learned District Magistrate did not 
attach any value to the evidence of Nand 
Lal on the ground that he was not en 
expert, i. ena person skilled in questions 
as to identity of handwritings, but in doing 

‘so he lost sight of s. 47 of the Indian 
Evidence Act according to which the 
opinion ofone acquainted with the hand- 
writing of a person is also relevant. [A] But 
Nand Lal was, as a matter of fact, nota 
witness in this case,and he was never ex- 
amined in respect of the letter Ex. P-A. 
[B] A typed copy of his deposition inanother 
trial was placed on the record of this case, 

- and treated as evidence. This could not be 
legally done. ,B) I, therefore, exclude it 
from consideration, There remains, thus, the 
evidence of Mr. Stott only but on compar- 
ing Ex. P-A with Ex. P-J I come to 
the conclusion thatit is worthy of credit 
and can be safely relied upon. The two 
writings are so similar that even a layman 
could say-that they are in the hand of one 
and the same person. The finding of the 
Court below, therefore, that the ‘letter P- 
A is in the handwriting of Sham Singh 
is correct, 

Now, it is clear that the letter was written 

for the benefit of Jagan Nath, and the 
circumstance that certain sentences in the 
document Ex. P-B that was in the posses- 
sion of Jagan Nath were found embodied in 
the letter Ex. P-A shows that it was 
Jagan Nath who got that letter written by 
Sham Singh. Thus there can beno manner 
‘of doubt that the letter wasa forgery and 
an Jagan Nath used it knowing it to be 
such. 
' ' Dr. Nand Lal contended that even if the 
letter was written by Sham Singh it was 
not “a false document” within the purview 
of s. 464 of the Indian Penal Code, but 

there is no force in that contention. [C] A 
person is said to make a false document 
“who fraudulently makes a document with 
the intention of causing it to be believed 
that such document was made by a person 
by whom he knows thatit was not made,” 
and according to s. 25 of the Indian Penal 
Qode “a person is said to do a thing 
fraudulently if he does that thing with 
intent to defraud.” Now in the present case 

. the presumption is that Sham Singh wrote 
the letter knowing that it will be used to 
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defraud Colonel Watson. The letter was, 
therefore, a forgery and Sham Singh has been 
rightly convicted under s. 468 of the Penal 
Code, As regards Jagan Nath he was guilty 
of all the offences of which he has been con- 
victed because he used that document in 
order to cheat Colonel Watson. [C] 

As regards sentences, Dr. Nand Lal argues 
that Jagan Nath could not have been award- 
ed punishment severer than that inflicted 
on the principal offender Sham Singh. But 
it is obvious that Sham Singh was a tool in 
the hands of Jagan Nath and that he 
forged the document for the benefit of 
Jagan Nath. J, therefore, maintain the 
convictions and the sentences and dismiss 
the appeal. 

The two appellants were further accused 
of similar offences in respect of two other 
‘dccuments, but in the separate trial held 
in respect of those offences copies of the 
depositions of some of the witnesses ex- 
amined in this case were placed on the 
record of that case and treated as evidence, 
‘The learned Counsel for the Crown con- 
cedes that those witnesses" should have 
been examined afresh and that copies of 
the said depositions could not be used as 
evidence. I, therefore, set aside the con- 
victions and sentences in the other case 
and order that the appellants should be 
tried de novo for those other offences from 
the stage at which evidence was transferred 
from the record of this case. 

It may be observed here that the Public 
Prosecutor in the Court below does not 
appear to have discharged his duty pro- 
perly. 


ALN, A, Appeal dismissed, 


o 
MADRAS HIGH COURT. 
CrimINau Revision Oase No. 985 or 1926. 
(OrIMINAL Revision Partition No. 854 
oF 1926), 
December 21, 1926, 
Present:—Mr. Justice.Wallace, 
In re MARUTHAMUTHU KUDUMBAN 
—AccusEp No. 1—PErTITIONER. 
Criminal Procedure Code (Act V of 1898), ss. 162, 174 
—Statement in post mortem inquiry, whether state- 
ment to Police Officer—Post mortem certificate and 
inquest reports—Accused's right to copies. 
Statements made to a Police Officer in the course , 
of an investigation under s..174 Oriminal Procedure 
Code even though it is conducted in the presence of 
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two or morë respectable men are none-the-less state- 
ments, under s. 162,.Criminal Procedure Code, and 
the accused is, therefore, not entitled to copies thereof. 

In re Peramasami Pagudu (1), followed. 

When a Medical Officer is not examined at the 
beginning of a post mortem enquiry, a copy of the 
post mortem certificate ought.to be given to the 
accused for the purpose of enabling him to conduct 
his defence; similarly he should be given a copy of 
the inquest report (excluding statements made therein) 
when the investigating Police Officer is not examined 
at the beginning of the enquiry. 

Petition under ss._435 and 439 of the 
Code of Oriminal Procedure, 1848, praying 
the High Oourt to revise the order of the 
Stationary Sub-Magistrate, Periakulam, 
,dated the 13th December, 1926, and made 
in R. C. No. 20 of 1926. 

Mr. F. S. Vaz, for the Petitioner. 

Mr. K. N. Ganapathy, for the Public Pro- 
secutor, for the Crown. 

ORDER.-—The investigation under.s. 
174 of the Code of Oriminal Procedure is 
made by the Police Officer, and the state- 
ments are, therefore, statements made to 
a Police Officer “in the course of an in- 
vestigation under this Chapter ° under s. 
162 of the Code of Criminal Procedure. 
The fact thatthe inquest is held in the 
presence of two or more respectable in- 
habitants does not render the statements 
taken there any-the-less statements .made 
to a Police. Officer. Such statements are, 
therefore, not public documents of which 
accused is entitled to a copy and the pro- 
cedure which governs the grant of copies 
of statements under.s. 162 of the, Oode of 
Criminal Procedure. governs also the grant 
po Aa of statements: made at the in- 

uest, ` 

The latest ruling of this Court on .this 
subject is reported in In re Paramasami 
Pagudu (1). 

As to the post-mortem certificate I can 
gee no objection to the grant of a copy of 
that and in practice I think that when the 
Medical Officer is not examined at the 
beginning of the enquiry, a copy of the 
post-mortem certificate ought to be given 
to the accused for the purpose of enabling 
him to conduct his defence. The same 
remark will apply to the inquest report 
(excluding statements made therein) when 
the investigating Police Officer is not ex- 
amined at the beginning of the enquiry. 

With these remarks the petition is dis- 
missed. 

V.N. V. Petition dismissed. 

. (1) 91 Ind, Cas. 532; 22 L, W. 784; 27 Or. L. J, 

100; A. I. R, (1926) Mad, 183, 
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Judge are correct. 
that Aung Doe did bring 4,000 viss of 
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RANGOON HIGH COURT. 
Criminat Revision No. 868 B or 1926. 
August 12, 1926. 
Present:—Mr. Justice Chari. 

NGA YOK OH AND orakrs—Accuszp— 
APPLICANTS 

_ versus 
EMPEROR —RESPONDENT. 

Burma Salt Act (Ii of 1917), s. 9 (c)—Rules under 
the Act, rr. 41, 42—Unauthorised ‘removal’ of salt, 
whether illegal. i ; 

The unauthorised removal of salt is illegal. under 
the provisions of rr. 41 and 42 of the rules under the 
Burma Salt Act. | i 


Criminal revision being review of the 
order of the District Magistrate, Tavoy, in 
anna Appeals Nos. 115 and 116 of 
1926. 

Mr. M. Donnell, for the Applicants. 

ORDER.—In this case the accused 
were convicted under ss, 9(c) and 14 and 
8.9 (c) of the Salt Act and sentenced to 
pay fines. Their appeal was dismissed by 
the Sessions Judge and they have come 
to this Court in revision. On the facts, I 
feel no doubt that the findings of the 
Trial Magistrate, confirmed by the Sessions 
There is no doubt 


salt and that he had a pass for only 2,000 
viss. Mg Myat Nu’s story that the extra 
salt was bought by him is absurd. 

The. only points. of law argued are firstly 
that there is nothing in the Act or. the 


rules which make the-‘‘removal” of salt 


illegal. Rules 41 and 42 do by implication 
make the removal of salt without. a-pags 
illegal. ‘It’ is also argued that the. prose- 


.cution has not discharged the burden that 


lay on it of ‚proving that the removal is 
illegal, The prosecution clearly have dis- 
charged the burden by showing that Aung 
Doe brought 4,000 vies of salt with a pass 
for 2,000 viss. The burden is then. shifted 


.to the. defence to give a satisfactory ex- 


planation of the unauthorised removal of 
the surplus salt. This the defence. has 
failed to discharge. 

I see no reason to interfere with the 
conviction and sentence and I accordingly 
dismiss this application. ie 

AON, As Application. dismissed, 
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ALLAHABAD HIGH COURT. 
Sroonp Civin APPEAL No. 1509 or 1925. 
i February 24, 1927. 
Present:—Mr. Justice Lindsay and Mr. 
Justice Sulaiman. 
JADUNANDAN RAI—PLAINTIFF 
—APPELLANT 


versus 
BINDESHRI RAI AND ANOTHER — 


DEFENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 12 (3)—Pre- 
emption by relationship—Four degrees, to be counted 
from common ancestor—Common ancestor to be in- 
cluded. 

In counting the four degrees from the common 
ancestor under sub-s. (3) of s. 12 of the Agra Pre-emp- 


` tion Act, the common ancestor himself should be ° 


counted as the first degree. [p. 497, col. 2; A] 

. The measure of four degrees mentioned in sub-s. (3) 
ofs. 19 of the Agra Pre-emption Act does not apply to 
the relationship existing between the pre-emptor and 


the vendor but refers to the degree of relationship from - 


the common ancestor. [p. 497, col. 2; B] 

Second appeal from a decree of the Sub- 
ordinate Judge, Gorakhpur, dated the 30th 
May, 1925. 

Dr.M Waliullah and Mr. Shiva Prasad 
Sinha, for the Appellant. 

Messrs. P. L. Banerji and N. Upadhiya, 
for the Respondents. 


JUDGMENT.—The plaintiff is the 
appellantin this case and his suit for pres- 
emption has been dismissed. It is not denied 
that the plaintiff Jadunandan, is related to 
the vendor Musammat Sundra for they are 
both descended from a common ancestor 
named Ram Dat. ; 

The plaintiff's case, however, has failed 
in the Courts below on the ground that he 
is more than four degrees removed from 
the common ancestor according to the rule 
which is laid down in s. 12 (3) of the Agra 
Pra-emption Act. A reference to the 
pedigree which is set out in the judgment 
of the trial Court shows that the plaintiff 
is the great-great-grandson of Ram Dat 
and Musammat Sundra the vender isthe 
great-granddaughter of Ram Dat. | 

Itis by no means easy to interpret the 


sub-s. (3) of 8.12 of the Preemption Act. 


But after giving the matter our best con- 
sideration we are of opinion that in this case 
the plaintiff's claim for pre-emption must 
fail. 

“It appears tous that sub-s. (3) of s. 12 
provides for a scheme of preference in 
favour of relations of the vendor, that is to 
Bay, those connected with him by descent 
from a common ancestor. Any relation 
who claims preference on this ground must 
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in the first place show that he and the 
vendor are descended from a common 
ancestor. 

But all descendants from the common 
ancestor are not given a right of preference. 


- Under sub-s. (3) the right is limited: it is 


provided ciearly that no one “removed by 
more than four degrees including the com- 


_ mon ancestor" shall be entitled to pre-emp- 


tion as against other persons of the same 
class. [A] It seems to follow, therefore, from. 
this that the right of preference on the 
basis of relationship consisting in descent 
from a common ancestor is strictly confined 
within the limits indicated and, therefore, 
any person who wishes to establish a right 
of preference under sub-s (3). must show 
that he is not further removed than four 
degrees from the common ancestor and in 
counting the degreesit is necessary that 
the common ancestor himself should be 
counted as the first degree. Ordinarily, 
perhaps, that would not be so, but we 
have to give effect to the words which we 
find in sub-s. (3) “including the common 
ancestor'-and, therefore, we think that in 
estimating the distance of four degrees the 
commen ancestor himself is reckoned as 
the first degree.[A] Applying this principle 
to the pedigree now before us the calcula- 
tion works out as follows:—Ram Dat first 
degree, Mulho second degree, Perbhu Rai 
third degree, Musammat Phulehra fourth 
degree and Jadunandan plaintiff fifth 
degree. Jadunandan is, therefore, more than 
four degrees removed from Ram Dat accord- 
ing to the scheme of counting laid down 
in sub-s, (3) of s. 12, 

[B] It has been argued that the measure of 
four degrees mentioned in sub-s. (3) of s. 12 
should be applied to the relationship 
between the vendor and the pre-emptor. 
That argument was put forward in an earlier 
case heard by the Pre-emption Bench 8. A. 
No. 141 of 1925 decided on the 30th of June 
1926. It washeldin that case that the measure 
of four degrees could not, on the language of 
suh-s, (3), be applied to any relationship 
existing between the pre-emptor and the 
vendor; and obviously jf that argument 
were accepted the rightof preference which 
sub-s, (3) was intended tosecure would be 
very much restricted. [B] It is further to be 
noticed that in counting the degrees of 
relationship between the plaintiff pre- 
emptor and the vendor the comriogn ances- 
tor would necessarily be included and in 
that case there would have been no need 
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for the words “including the commen 
ancestor” which are to befound in sub-s. (3). 

The plaintiff, therefore, was not entitled 
to pre-emption and the appeal fails and is 
dismissed with costs including in this 
Court fees on the higher scale. 

ALN. A. Appeal dismissed 
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MADRAS HIGH COURT. 
Seconp Orvit APPEAL No. 942 oF 1923. 
December 6, 1926. 

Present :—Mr. Justice Waller, 

RAJA VENKATAR MAYYA—PLAINTIFF— 
APPELLANT 
VETSUS 
KAMISETTI GATTAYYA, MINOR, BY 
MOTHER AND GUARDIAN DURGAMMA AND 
OTHERS— DEFENDANTS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59— 
Mortgage-deed—Aitestation, question of, whether can 
be raised in appeal—Proof of handwriting of deceased 
attestors—Presumption of due attestation, 

In a suit on a mortgage, an objection that the 
mortgage was not duly attested should not be allowed 
to be taken for the first time in the Appellate Court, 
[p. 498, cols. 1 & 2; AJ 

Rangaswamy Ayyangar v. Veeraraghavachary (1), 
followed. f 

Where the handwriting of the attesting witnesses 
who are dead has been proved there is a presump- 
tion in the absence of rebutting evidence that they 
actually witnessed the execution of the deed. [p. 
499, col. 1. 

Uttam Singh v. Hukam Singh- (2), followed. 


Second appeal against the deeree of the 
District Court, Anantapur, in A. S. No. 48 
of 1922, preferred against that of the Dis- 
trict Munsif, Gooty in O. S. No. 746 of 1920. 

Mr..S. Ranganadha Atyar, for the Appel- 
lant. 

Mr. K. Krishnaswami Atyangar, for the 
Respondents. . 

JUDGMENT. —The learned District 
Judge allowed the appeal of the defendants 
Nos. 2 and 3 and reversed the decision of the 
District Munsif on the sole ground that the 
plaintiff's mortgage was not duly attested, 
although the defendants admitted in para. 4 
of their written statement that Balasube- 
rayudu executed it and although there 
was no issue directly on this point of 
attestation and that the plaintifi’s attention 
was not called to the necessity of his 
proving that the attestors to the mort- 

. gage document saw the executant signing. 

[A]{t was held by a Bench of this Court in 

Rangaswamy Ayyangar vy. Veeraraghavachary 
e. 
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(1) that such an objection should not be 
allowed to be taken tor the first time in the 
Appellate Court. [A] lhere was, however, an 
issue here (Issue No.2) whether the plaintiff's 
mortgage was valid and binding on de- 
fendants Nos. 2and 3; and upon this issue the 
District Munsif considered the question 
as to validity of the attestation and decided 
it in plaintiti’s favour as tbe writer of the 
document had seen the mortgagor sign and, 
his statement thatthe attesting witnesses 
did not sign in his presence was not believed. 
It does not follow from this statement, even 
if it is true, that the attestors did not see 


. the mortgagor sign. lf they were present on 


the spot they may have seen the mortgagor 
sign, andif the writer signed first, as he 
says he did, he may have left the place 
before their signatures were taken. The 
writer does not say they ‘were not at 
all present when the document was exe- 
cuted. 

The attestors are both said to be now 
dead. Section 69 of Evidence Act provides 
for the manner of proving documents when 
the attestors are dead. As there was no 
clear issue in the first Court upon the point 
‘of attestation the plaintiff must now be 
given an opportunity of examining any 
witnesses who can prove the signature of 
the attesting witnesses, and the defendants 
will be permitted to adduce rebutting evi- 
dence if they have any. 

After this evidence has been recorded the 
District Judge should record a fresh find- 
ing upon the question whether the plaint 
mortgage was auly attested. 

As his judgment indicates that he is in- 
clined to difier.from the District Munsif on 
the question whether the transaction was 
not a colourable one got up to defeat a 
prior mortgagee, which was the defence put 
forward in para. 4 of the written statement of 
defendants Nos. 2 and 3, the District Judge 
will also record a finding upon this ques- 
tion upon the evidence on record. 

Two months for finding and 1U days for 
objections. 

Intcompliance with the above order the 
District Judge of Anantapur submitted 
the following ° 

FINDING,—(1) Whether the plaint 
mortgage was duly attested? 

(2) Whether the mortgage was not 4 


(1) 76 Ind. Cas. 1003; 46 M. L. J. 56; 18 L. W. 620; 
(1923) M. W. N. 789; 33 M. L. T. 73; A. L R.1924 
Mad. 513, : 


[160i r. 0. 1927] 


colourable one got up to defeat a prior 
‘mortgagee? i 

All things considered, I am of opinion 
that the attestors did witness the execution 
and that the deed was properly attested. 
The attestation was not disputed in the 
written statement. This issue is, therefore, 
foundin the affirmative. 

2nd Issue:—In the absence of reliable 
evidence to show that the mortgage under 
Ex. A was without consideration, I do not 
consider that the probabilities of the case 
warrant my coming to a conclusion that Ex. 
A was not intended to convey what is 
purported to convey. It is accordingly found 
that the transaction was not a colourable 
one got up to defeat a prior mortgagee. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issues 
referred by this Oourtfor trial, the Court 
delivered the following 

JUDGMENT.—I accept the findings. 
Allthe parties to thedocument are dead, 
but one and it has been found that he 
gave false evidence. [B] The handwriting of 
the attestators has been proved and the pre- 
sumption, in the absence of rebutting 
evidence, is that they actually witnessed the 
execution of the deed. Vide, Uttam Singh 
v. Hukam Singh (2). [B] 

The second appeal is allowed with costs in 
this and in the lower Appellate Court. 


v. N. V. Appeal allowed. 
(2) 38 Ind. Cas. 651; 39 A. 112; 15 A. L. J. 167. 


ALLAHABAD HIGH COURT. 
Sitconp Civic APPEAL No. 1750 or 1925. 
February 25, 1927. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

SYED MOHAMMAD—Ptawwtire— 
APPELLANT 
versus 
JAILTUL BIBI AND OTHERS— DEFENDANTS 

RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s, 12(8), scope of 
=4Pre-emption by right of relationship — Four degrees, 
calculation of. 4 | 

Section 12 (3) of the Agra Pre-emption Act is not 
confined in its application to cases where rival suits 
ara brought by various pre-emptors, but applies also 
toa cise where a suit is brought by one of them 
claiming preferential right by Sep another. É 

Iswar Datt Upadhihya v. Mahesh Dutt Upadkiya 
(D. followed, 
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The four degrees for purposes of right to pre- 
emption by relationship has to be counted from the 
common ancestor and not from the vendor and in 
counting those degrees the common ancestor has to 
be included. 


Jadunandan Rai v. Bindeshri Rai (2), followed. 

Second appeal from the decree of the 
District Judge, Azamgarh, dated the lith 
September, 1925. 

Mr. P. L. Banerji, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emption 
under the Agra Pre-emption Act. The 
plaintiff is the great-grandson of Saiyed 
Ahmad Alithe common ancestor and the 
vendor is his great-granddaughter. The 
plaintiff claimed preference on the ground 
that he was a relation of the vendor, where- 
as the vendee was net related to him. The 
Courts below have disallowed the plaintiff's 
claim onthe ground thats. 12 (3) is not 
applicable to this case but only applies to 
cases where there are rival suits brought 
by various pre-emptors. This view has 
not been accepted by this Court*in several 
cases. We may mention the case of Ishwar 
Datt Upadhiya v. Mahesh Datt Upadhiya 
(1). The plaintiff is, therefore, entitled to 
claim preference if he is related to the 
vendor and not removed from the common 
ancestor by more than four degrees. In 
Jadunandan Rai v, Bindeshri Rai (2) it was 
held by this Bench that the four degrees 
were tobe counted from the common an- 
cestor and not from the vendor and that in 
counting those degrees the common ancestor 
has to beincluded. In the present case the 
pre-emptor being the great-grandson of the 
common ancestor is just within four degrees 
from the common ancestor including him, 
The plaintiff, therefore, has clearly a pre- 
ferential right of pre-emption. No other. 
question arises in this case, and the amount 


` of consideration was not disputed. It whe 


Rs. 2,034. 

We accordingly allow the appeal, set 
aside the decree of the,Court below and deeree 
the plaintiff's claim for pre-emption on 
payment of Rs. 2,084 within two months 
from this date. If the amount is paid 
within the time allowed the plaintiff wil) 
have his costsin all Courts including in 
this Court fees on the higher-scale If the 
amount is not so paid his suit shall stand 


(1) 89 Ind. Gas, 114: 23 A. L. J. 862; A. I, R. logy 
All. 747; L. R. 6 A. 451 Qiv.; 47 A. 910. 
(2) 101 Ind. Cas. 497, 
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. dismissed with costs in all Courts includ- 
ing in this Court fees on the higher scale. 
AON. A. Appeal allowed. 


PATNA HIGH COURT. 
Crvin Revision No. 576 or 1926. 

i March 7, 1927. 

Present:—Mr. Justice Kulwant Sahay. 
JADU SINGH AND OTHERS—PLAINTIFFS— 
PETITIONERS 
versus 
SANT SINGH AND oTAERS—DEFENDANTS— 

` OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Act injuring numerous persons—Suit by one of the 
persons injured in his individual capacity, maintain- 
ability of—Representative suit, whether necessary. 

Order I, r. 8, of the Oode of Civil Procedure is only 
an enabling rule. lt does not debar a person from 
maintaining a suit in his own right although the act 
complained of has injured not only the plaintiff but also 
other parsons. Ifit can be shown that the rights of 
‘the plaintiff have been infringed, the plaintiff cannot 
‘be forcad to bring a suit in a representative capacity 
in order to represent all the persons whose rights 
have been infringed. [p. 501, col. 1; A] 

The plaintiffs asserted in their plaint that they as 
well as other persons were entitled to have their 
lands irrigated through a particular plot and asked 


for a notice under O. I, r. 8, Civil Procedure Code, - 


‘but took no further steps to have the notices issued 
and the defendants also did not object to the suit pro- 
ceeding without the issue of notices both parties treat- 
ing the suit as an ordinary suit and not as one of a re- 
presentative character: 

Held, that there was nothing in law to prevent the 
Court from giving such relief to the plaintiffs as 
they may be found entitled to upon the facts found 

‘or proved and that it was not necessary to order a 
de novo trial in the presence of all the persons in- 
terested after issuing notice under O. I, r. 8 of the 
Givil Procedure Code. |p. 501, col. 2; B] i 

Civil revision from an order of the 
Additional Subordinate Judge, Arrah, re- 
versing that of the Additional Munsif, 
“rrah, dated the 16th July, 1923. ` 

Mr, B. P. Sinha, for the Petitioners. 

- Messrs. P. Deyal, S. Noorul Hasan, B. 
p. .Varma and Rajeswari Prasad, for the 
Opposite Party. te 

JUODGMENT.—The petitioners as 
plaintiffs instituted a suitin the Court of 
the Mansi at Arrah for a declaration that 
the Survey Plot No. 323 was a karha or 
water-passage and that the plaintiffs and: 
certain other tenants of the village had a 
right to irrigate their lands from water 
through Plot No. 323 and thatthe defend- 
‘ants who had amalgamated the land in 

' Plot No. 328 with their fields had no right 
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to do.so. In paras. 8 and 9 of the 
plaint there were indications to the effect 
that the suit was instituted as a representa- 
tive suit not only on behalf of the plaintiffs 
themselves but also on behalf of other 
tenants who were entitled to have their 
lands irrigated through Plot No. 323. 
There was a prayer for issue of notices 
under O. I, r.8 of the Code of Civil Pro- 
cedure. The defendants Nos.1 to 7 who 
were also tenants in the village claimed 
the Plot No. 323 as part of their holdings. 
and denied that it was a karha and that 
the plaintifs or any other tenant had a 
right to irrigate their lands through Plot 
No. 323. They also asserted that no notice 
under O. I, r. 8 was necessary. 

The learned Munsif raised various issues. 
The first two issues ran thus: “(1) Has the 
plaintiff any locus standi to maintain the 
suit? (2). Is the suit as framed tenable.” 
After considering the other issues relating 
to the merits of the case and deciding them 
in favour of the plaintiffs, the learned 
Munsif took up the Issues Nos. land 2 
and he held that'the plaintiffs bad a right 
to maintain the suit since they had suffered 
special loss by the action of the defendants 
Nos, 1 to 6 who had changed the Survey Plot 
No. 323 froma karha intoa kasht plot in 
the year 1923, on which there was a criminal 
case between the parties. It was argued 
before him by the defendants that the suit 
should have proceeded under O. 1,7. 8 
of the Oode as it was first contemplated 
by the plaintiffs. It appears that, although 
the necessary costs had been paid by the 
plaintiffs, the. notices under. O. I, r. 8 
had not been issued and the suit proceed» 
ed as an ordinary suit and not as a represen- 
tative suit and the parties appear to have 
raised no objection. It appears, however that 
in the course of argument an objection was 
taken on behalf of the defendants that the 
suit should have proceeded as a represent- 
ative suit. The learned Munsif observed 
that although the proper course would 
have been to proceed with the suit as a 
representative suit, yet the suit had been 
tried as if it was. not one under Order I, 
r.8 of the Code of Civil Procedure, and 
as no objection appears to have been taken 
to this procedure until the time of the 
argument, the learned Munsif disallowed ` 
the defendants’ objection and he made a 
decree in favour ofthe plaintiffs. 

The defendants preferred an appeal before 
the Subordinate Judge, The learned Sub. - 
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ordinate Judge on the merits found that 
the plaintiffs were entitled: to succeed. He 
found that Plot No, 393: was a karha and 
nota part of the holdingofdefendants Nos.1 
to7. He also found that the suit was’ not 
barred by limitation; but he felt certain 
difficulties in disposing of the suit on 
account of the provisions of Order I, rule 8 
not being complied with. He: referred to 

_the statement contained in para. 9 of 
the plaint and he was of opinion that it was 
the duty of the. Court to issue the notices 
under O. I, r..8 of the Oode, and as 
the Court had failed to do this, he set 
aside the decree of the Munsif and sent the 
case back to him in order to issue the 
notices under O. I, r. 8, and to hold ade 
novo trial of the suit. 

Against this order of remand the plaintiffs 
have come up in revision to this Court. Ta 
my opinion the learned Subordinate Judge 
has acted illegally in the exercise of hisjuris- 
diction in ordering a remand in the present 
case, Both the Courts have found on the me- 
rits that the plaintiffs are entitled to irrigate 
their lands which are Plots Nos. 117 to 122 
through the karha in Plot No. 323. It has 
also been found that the rights of the 
plaintiffs have been infringed by the action 


of the defendants Nos. 1 to 7. On these find- ` ` 


ings it is clear that a decree could have been 
made‘in favour of the plaintiffs themselves 
without a decree being made in general 
terms in favour of all the tenants who were 
‘interested in having their lands irrigated 
through Plot No. 323. [A] Order [, r. 8, is 
only an enabling rule. It does not debar a 
person from maintaining a'suit in his own 
right although the act complained of injures 
not only the plaintiffs but also other 
persons. If it can be shown that the 
rights,ofthe plaintiffs have been infringed, 
the plaintifs cannot be forced to bring a 
suit in arepresentative capacity in order 
to represent all the persons whose rights 
have been infringed. [A] It is true that in 
the plaint the plaintitis did assert that they 
as well asother persons whose lands were 
situated tothe north of the karha_ were 
entitled to have their lands irrigated from 
the water passing through the karha plot 
No. 323, and they did ask for a notice under 


O. I, r. 8; but they took no further steps to’ 


have the notices issued and the defendants 
did not object to the suit proceeding 
without the issue of notices. As was observ- 
ed by the Munsif both parties treated the 
suit as an ordinary suit and nota- suit of 
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a representative character. [B] Under the 
circumstances the suit-could not be defeated 
in so far as the rights of the plaintiffs. 
were concerned and there is nothing in 
law to prevent the Court from giving such 
reliefs to the plaintiffs as they may be 
found to be entitled'to upon the facts found 
or proved. Inthe present case upon the 
findings it seems that the plaintiffs are 


- entitled to a declaration that they have the 


right to irrigate their lands from the water 
passing through the karha No. 323, and 
it was not necessary to order a de novo 
trial in the presence of all the persons 
interested after issuing notice under O. I, 
r. 8 of the Code. [B] The order of remand 
is, therefore, bad in law. 

The order must, therefore, be set aside 
and the case remanded to the learned Sub- 
ordinate Judge to dispose of the appeal 
according to law. The petitioners are 
entitled to their costs: hearing fee two 
gold mohurs. 

B. K. P, ‘Order set aside, 


ALLAHABAD HIGH COURT. 
Ssconp O1vie APPEBAL No. 18€0 or 1925. 
February 18, 1927. 
Present :—-Mr. Justice Ashworth and 
- Mr. Justice Iqbal Ahmad. 
AMAR SINGH AND aNnoTrHex—Degrenpanta 
—APPELLANT 
Versus 
GOBIND RAM AND ANOTHER—-PLAINTIFES- 
AND SUNDAR LAL—Devrenpant— 
RESPONDENTS. ` 
Agra Tenancy Act (II of. 1901), ss. 164, 199 (8)— 
Decision of title under s. 199 (8), whether operates as 
res judicata—Partition proceedings—Declaration of 
title of one claimant, effect of—U. P. Land Revenue 


+ Act (III of 1901), ss. 111, 112, 11,—Res judicata— 


Conflicting decrees—Later decree prevails—Co-sharers 
— Adverse possession—Mere receipt of rent of shamilat 
land by Lambardar, whether constitutes adverse pos- 
session—Transfer of share in principal patti—Share 
in shamilat, whether passes. 

A decision of a Revenue Oourt under s. 199 (3) of 
the Agra Tenancy Act operates as a decision by a 
Civil Court for purposes of res judicata. [p. 202, cel, 
2; p. 503, col. 1; A] 

An order in partition proceedings declaring the 
right of a party to a portion of skamilat land amounts 
to a decision under s. 111 (1) (ò of the U. P. Land 
Revenue Act having the effect of a decree of a Civil 
Court under s. 112 of the Actand will operate as 
res judicata. [p. 503, col. 1; BI N. 

Where there are two decrees operating as ‘reg 
judicata, one as against the plaintiffs and one ,as 
against the defendants, the later decres prevailg ovey 

r e 4 
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the earlier inasmuch as it shuts out the considera- 
tion of the earlier decree. [p. 503, col. 1; C] 
Dambar Singh v Munawar Ali Khan (3), followed. 
: Receipt by a Lambardar, who is himself a co-sharer 
in the principal patti, of rent in respect of the shami- 
lat patti, fur more than 12 years cannot operate as 
adverse possession of the shamilat patti, inasmuch as 
his possession of the shamilat patti would be posses- 
sion not only on behalf of himself but on behalf of 
the other co-sharers in the principal patti also. [p. 
503, col. 2: D] 
_ The interest of the co-sharersin the shamilat patti 
is merely appurtenant to their respective interest in 
the principal pattis and as such would pass along 
“with the interest in those pattis where these are 
transferred irrespective of any specific mention in 
the sale-deed of the sale of the appurtenant interest. 
[p. 503, col. 2; E] 


Second appeal from a decree of the Sub- 
ordinate Judge, Muttra, dated the 5th 
October 1925, 

i Mr. Saila Nath Mukerji, for the Appel- 
ant. 

Mr. N. P. Asthana, for the Respondents. 


JUDGMENT.—This second appeal by 
the defendants arises out of a suit brought 
by the plaintiff-respondents for a declara- 
tion of their proprietary title in respect of 
933 acres of land out of 50 acres in a 
certain khata. The plaintiffs based their 
title on the fact that previous to the year 
_ 1900 they were zemindars and had a share 
in two other khatas and also a correspond~ 
ing share in this particular khata, which 
was ashamilat khata. They admitted that 
` the defendants had purchased .a fraction of 
their rights in the other khatas but main- 
tained that at the auction-sale there was no 
mention of a purchase of land or share in 
the shamilat khata, They also maintained 
that the defendants in 1914 had sued them 
as the lambardars for a share of profits in 
the shamilat khata in dispute and that in 
that case the Revenue Oourt had decided 
against the defendants and that this deci- 
sion of the Revenue Court operated as res 
jydicata in the present case. A third reason 
for their claim being allowed was that they 
had been in adverse possession of the land 
in suit for 12 years as against the defend- 
ants, if the latter could be held to have 
er a any title by the auction sale of 
1900. 

The trial Court, namely, the Munsif of 
Muttra decided:—(1) That the defendants 
had acquired a title in the shamilat patti 
by: reason of their purchase of an interest 
in the principal khatas; 

(2) that the plaintiffs could not be held 
to have been in adverse possession of the 
-Jand in suit, becguse they were Lambardars 
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and because they were co-sharers still to 
some extent in the principal khatas even 
after the anction-sale; and 

Then he proceeded to consider a plea of 
the defendants that by reason of an order 
passed in December 1924, the question of 
title in the land was res judicata against 
the plaintiffs and decided thas this order of 
the partition Court could not be regarded 
as res judicata as against the plaintiffs. In 
view, however, of the first two findings he 
dismissed the plaintiffs’ suit. On appeal, the 
Subordinate Judge of Muttra came to no 
decision on the question whetherthe defend- 
ants acquired an interest in the shamilat 
khata by reason of the auction-sale in 1800. 
He held that the Revenue Court decree 
under s. 164 operated as res judicata in 
favour of the plaintiffs. He agreed with 
the trial Court that the order of the parti- 
tion Court, dated the 9th of December 1924, 
did not operate as res judicata as against 
the plaintiffs. Lastly be held that the 
plaintiffs had made out their plea of adverse 
possession for more than 12 years. 

[A] The decree of the Revenue Court in 
the case by the defendants against the 
plaintiffs for their share of profits under 
s. 164 does operate as negativing the title of 


- the defendants in the khata in dispute. We 


find that the Revenue Court purported to 
determine the question of title on the 
ground that the defendants were not record- 
ed as co-sharers. In other words, it decided 
the question of title under cl. (3) of s. 199 of 
the Tenancy Act. Now it is immaterial 
whether that Court was right in holding 
that the fact of the present defendants 
being recorded as co-sharers in the princi- 
pal pattis amounted to their being recorded 
as co-sharers for the purpose of land in the 
shamilat patti or not. The Court was entitl- 
ed to interpret the village papers and to 


“take the view that the defendants were 


not recorded co-sharers, In pursuance of . 
this view, it was entitled to determine the 
question of title under s. 199 (3) of the 
Tenancy Act. No appeal was filed against 
its decision. Consequently, that decision 
is final, The question is whether it can 
operate as res judicata in this case. It has 
been consistently held by this Court that a 


. decision of a Revenue Court under s. 199 


(3) of the Tenancy Act operates as a deci- 
sion by a Civil Court for the purpose of res 
judicata. The present suit is within the 
jurisdiction of a’ Munsif, namely, the Civil 
Court of the lowest jurisdiction, If the 
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Revenue Court is for the purposes of res 


judicata to be treated as a Oivil Oourt, it 
must be deemed to have decided the matter 
as a Munsif at least. It must, therefore, be 
held to have been competent to decide the 
present suit. Asan authority for this we 
need only mention the cases of Jhamola 
Kunwar v. Hanwant Singh (1) and Babu 
Mal v. Sundar Lal (2). [A] : 

[B] As regards the order of the partition 
Court we are unable to agree with the lower 
Courts that this order does not operate as 
res judicata in favour of the defendants. 
This order was as follows:—“The sale-deed 
shows that shamilat was also sold. The 
applicant should seek his remedy from 
Civil Court: Objection is rejected”. The 
partition Court after passing this order pro- 
ceeded to prepare the lots and to submit the 
partition proceeding referred to in s. 114 of 
the Land Revenue Act to the Collector. 
It could not have done this, if the order 
quoted above was intended by the Court 
to be a reference of the parties to the Civil 
Court under s. 111 (I) (b) of the Land 
Revenue Act. The order clearly states that 
the shamilat was also sold and this clearly 
amounts to a declaration of the title of the 
auction-purchaser in the shamilat land. The 
decision, therefore, contained in the order 
quoted amounts to a decision under s. 111 (1) 
(c). It, therefore, had the effect of a decree 
of a Civil Court in virtue of s. 112 of the 
Land Revenue Act. The reference in the 
order to a remedy in the Civil Court must 
mean by way of appeal, There was no 
appeal against this decision and it has be- 
come final. It, therefore, operates as res 
judicata against the plaintiffs in the same 
way as the decree in s. 164 case operated 
against the defendants. [B] 

[C] The situation is, therefore, that we 
have two decrees operating as res judicata; 
one as against the plaintiffs and one as 
against the defendants. We are of the 
opinion that in such a case it is the later 
decree that must prevail over the former, 
because the later decree shuts out considera- 
tion of the former. As an authority for 
‘this we would mention the case of Dambar 
Singh v. Munawar Ali Khan (3). We, 
therefore, consider that the lower Appellate 
Court was wrong in deciding the present 


(1) 66 Ind. Cas. 915; 20 A. L J. 340 A. I. R. 1922 All. 
95 & 129; 4 U. P. L. R. (A) 113. 

‘aig Ind. Oas. 155; 21 A. L. J. 330; A. I. R. 1924 
(3) 80 Ind. Oas. 775; 37 A, 531; 13 A. L, J. 764, 
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case in favour of the plaintiffs on the ground 
of res judicata. [C] 

[D] As regards the plea of adverse pos- 
session set up by the plaintiffs the lower 
Appellate Court has allowed the plea on the 
ground that the plaintiffs.have been receiv- 
ing rent in respect of the shamilat patti for 
more than 12 years. No receipt, however, 
of the rent could operate as adverse posses- 
sion for the reasons set forth by the trial 
Court, The plaintiffs were both Lambardars 
and as such agents forthe other co-sharers. 
They were also themselves co-sharers in the 
prineipal pattis and any possession of them 
of the shamilat pattis would be possession 


not only on behalf of themselves but on 


behalf of the other co-sharers in the prin- 
cipal pattis. [D] In view of the above 
findings it is not necessary for us to decide 
whether the auction sale in 1900 did operate 
to vest in the defendants an interest in the 
shamilat patti. We are, however, of opin- 
ion that it did so. [E] The interest of the 
co-sharers in the shamilat patti was merely 
appurtenant to their respective interest in 
the principal pattis and as such would pass 
along with the interest of the plaintiff in 
those pattis transferred to the defendants by 
the auction-sale, irrespective of any specific 
mention in the sale-deed of the sale of the 
appurtenant interest. [E] 

For the above reasons we allow this appeal 
and restore the decree of the trial Court, 


The appellants will get their costs through- 
out. : 


A. N. A. Appeal allowed. 


OUDH CHIEF COURT. 
First CIVIL APPEAL No. 69 or 1926. 
March 24, 1927, é 
Present:—Sir Louis Stuart, KT., Chief 
Judge and Mr. Justice Hasan. ° 
Raja RAGHURAJ SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
WALI MOHAMMAD AND orzers— 
PLAINTIFFS—RESPONDENTS, 

Jurisdiction——Cutting of jungle “wood in possession 
of under-proprietor by superior proprietor—Damages 
—Claim, whether maintainable in Civil Court—Oudh 
Rent Act (XXII of 1586), s. 108, cl. 9 (e). 

Where damages are caused by the cutting of jungle 
wood in the possession of the under-proprietor by 
the superior proprietor and the act of cutting is treat- 
ed by the former as an act of dispossession, the 
claim for damages lies in the Rent Court under’ 
c}. 9 (e) of s. 108, Oudh Rent Act. [p. 504, col. 2; Aj 


504 
Appeal against a decree of the Sub- 


ordinate Judge, Gonda, dated the 16th 
March, 1926. 
Messrs, Aditya Prasad and Mahabir 


Prasad, for the Appellants. 

Mr. H. Husain, for Mr, M. Wasim, for the 
Respondents. 

JUDGMENT.—This is the defendants’ 
appeal from the decree of the Subordinate 
z aes of Gonda, dated the 16th of March, 


The suit out of which this appeal arises. 


was laid for three reliefs by. the plaintiffs 
against the defendants. 
(1) A decree for possession of four plots 


of jungle land Nos. 274-7, 274-6, 274-8 and- 


274, out ofalarge area of Sakhu jungle 
No. 274 measuring 44 acres of land situate 
in village Surehwa, Pargana Mankapur, 
District Ganda. , 

(2) A declaration to the effect that the 
plaintifs were the owners in under-pro- 
prietary right and in possession of the 
jungle No. 274, and , 

(3) A decree for Rs, 1,500 as damages. 

The ground of the claim for these reliefs 
as stated in the plaint, is that the plaint- 
iffs are under-proprietors of the village 
Surehwa and also ofjungle No. 274 includ- 
ed therein; that the defendants-appellants 
had cut wood from the four plots of the 
jungle specified above in January 1925 
and had thus dispossessed the plaintiffs 
therefrom. It was further alleged that the 
defendant No 1, thatis, the superior pro- 
prietor ofthe village, was also trying to 
take possession of the rest of the jungle 
and was denying the plaintiffs’ title thereto. 
Several defences were raised to this claim 
but now in appeal we are only concerned 
with one. This defence was to the effect 
that the reliefs, for which the suit was 
laid, could not be granted by the Civil 
Court as cognizance of theclaim in respect 
of them was barred by the provisions of s. 
108 of the Oudh Rent Act of 1886. 

Before proceeding any further we may 
mention that the learned Counsel for the 
appellants also, though faint heartedly, 
urged the pleas raised in grounds4 and 
5 of the grounds mentioned in the memo- 
randum of appeal to this Court, but as he 
did not press them we do not think it is 
necessary forus to give any decision. If 
we were called upon to decide those points 
we would certainly decide them against the 
` appellants. 

-On the plea of want of jurisdiction the 
. 
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opinion of the learned Subordinate Judge 
is that the relief as to recovery of posses- 
sion was certainly barred and he, there- 
fore, refused to grant that relief. He was 
further of opinion that the Civil Court 
was competent to grant the relief relating 
to the declaration of title as well as the 
relief for the recovery of damages. He 
accordingly granted both these two reliefs 
to the plaintifs. In appeal it is argued 
that the learned Subordinate Judge has 
erred inthis behalf. 

As regards the relief as to declaration of 
title we are clearly of opinion that the 
learned Subordinate Judge is right. In 


para. 3 ofthe plaint, the plaintiffs clearly. 


alleged that the defendant No. 1 had by 
his acts and words denied the plaintifi’s 
title to the jungle in question. The de- 
fendant admitted that he had cut the trees 
of the four plotsin suit. He also pleaded 
title in himself as regards the entire 
jungle. On this state of the pleadings 
there is no doubt in our mind that the 
relief of declaration as to title was open 
to the plaintiffs and it was rightly granted 
by the Court below. 

[A] Now remains the question of jurisdic- 
tion as regards the relief for damages. 
According to the allegations in the- plaint 
there can be no question that the act of 
cutting the wood from the four plots 
which have been specified in the begin- 
ning of this judgment, was treated by the 
plaintiffs as an act of dispossession and 
the relief for possession was clearly found- 
ed on that act. This being so the suit, 
as brought, was one for possession on 
account of the illegal ejectment of an 
under-proprietor by the landlord, and as 
such was cognizable by the Rent Court 
and its cognizance by the Civil Court was 
barred by the provisions of cl. 10 of s, 108 
of the Oudh Rent Act of 1886, and this 
is the opinion of the learned Subordinate 


Judge himself. This being so it follows ` 
that the claim for damages is equally . 


barred under cl. 9 (c) of the same section. 


The damages in this case were clearly ; 


caused according to the allegations in the 
plaint, by the same act of cutting the 
wood which had resulted in the disposses- 
sion of the plaintiffs. |, We are, therefore, of 
opinion that the relief for damages could 
not be granted by the Court below. [A] 

We accordingly allow this appeal in so 
far that we dismiss the plaintiffs’ suit in 
respect of the relief for damages, with pro- 


2 
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portionate costs in both Courts and main- 
tain the rest of the decree of the lower 
Court with proportionate costs in favour of 
the plaintiffs in both the Courts. 

The plaintiffs filed cross-objections but 
at the hearing. of the appeal they were not 
pressed. They are therefore, dismissed. 
We make no order as to costs in respect of 
these cross-objections. 

G. E. - Appeal partly allowed 





ALLAHABAD HIGH COURT. 

SEconp Civiu APPBaL No. 1587 or 1924. 

. February 21, 1927. 
Present :—Mr. Justice Boys and 
Mr. Justice Kendall. 
Pandit LACHHMI NARAIN ACHARY 
— DEFENDANT—APPELLANT 
versus 
MITTHU BHAGAT AND oTHERS— 
PLaINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 78, O. 
XXXIV, r., 18—Mortgage-decree—Sale—Surplus sale- 
proceeds—Payment to subsequent incumbrancer without 
consent of mortgagor, legality of. | 

The Civil Procedure Code does not contemplate that 
surplus assets after an auction-sale held under a 
mortgage-decres should be paid out to a subsequent 
incimbrancer otherwise than with the consent of the 
mortgagor and they cannot be paid over to the subse- 
quent incumbrancer, if the mortgagor challenges the 
existence or the validity of the incumbrance or any 
portion thereof, at any rate where these matters have 
not beendetermined in the prior proceedings. [p. 
506, col. 1; AJ < 

Where there isa contest as regards the disposal 
of surplus sale-proceeds, a contest which his not been 
decided in the suit or the execution proceedings the 
Court should refer the parties to a civil suit, [p. 506, 
col. 2; B] 

Bakhtawar Lal v. Baru Mal (1), followed. . 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the 10th 
July, 1924. 

Mr, A. P. Pandey, for the Appellant. 

Mr. Janaki Prasad, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal in a suit praying for a decree for 
Rs, 638 against the defendant on the 
allegation that the defendant had wrong- 
ly obtained payment of Rs. 623-8-0 out 
of the surplus resulting from an auction- 
sale in execution ofa decree on a simple 
mortgage obtained by the defendant 
against the plaintiff. 

On behalf of a joint family certain 
property was made the subject of a simple 
mortgage in favour of the present appel- 
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lant, Lachmi Narain, on the 9th of July, 
1903, for asum of Rs. 550. This was 
followed by two similar subsequent mort- 
gages in favour of the same mortgagee 
on the 26th of November, 1906, and the 
2ist of December, 1906, for sums of Rs. 175 
and Rs. 554 respectively. 

The mortgagee Lachmi Narain brought 
a suit for sale on his first mortgage of 
the 9th of July 1903, and brought the 
property to sale. It fetched Rs. 1,800. 
Only Rs. 1,176-8-0 was due on this first 
mortgage, There: was, therefore, a surplus of 
Rs. 623-8-0 which in ordinary circumstances 
the mortgagor would have been entitled 
to have paid over tohim. The mortgagee 
had throughout these proceedings made no 
mention ofthe two later mortgages in his 
favour. When, however, he saw that there 
was asurplus available he put in an applica- 
tion, asking that itmight be paidovertohim 
in satisfaction of, so far as it would go, his 
later mortgages, The mortgagor objected 
but despite his objections the claim was 
allowed—the order giving the money to 
the mortgagee purporting to be passed 
under s. 73 of the Code of Civil Procedure 
and being dated the 29th of September, 
1922. Two days later, the mortgagee with- 
drew the money. 

The members of the joint family, re- 
presented by the plaintiffs here, feeling 
aggrieved by this order, and having not 
appealed against it, filed the present suit 
claiming a refund of the Rs. 623-80 and 
interest thereon Rs. 14-8-0. The plaintiffs 
alleged that the order unders. 73 of the 
Code of Civil Procedure was without 
jurisdiction, that the two later mortgage- 
debts were time-barred, and that no con- 
sideration passed. These three points 
were, of course, challenged, and further 
the defendant pleaded that “the Plaintiffs 
are not at all competent to sue.” Tho 
trial Court dismissed the suit holding the 
order purporting to be unders. 73 to be 
legal and that the later mortgages were 
not time-barred and that there was con- 
sideration. It did not frame any special 
issue as to whether the plaintifis were 
competent to sue, 

The plaintifis appealed and the lower 
Appellate Court, without deciding any other 
point, held that the two later mortgages 
were time-barred, the endorsements on 
them being not satisfactorily proved, and 
it decreed thesuit. The defendant mort- 
gagee comes to this Court in appeal, 
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It was contended before us that the 
order of the first Court was a legal order 
within the provisions of s.73 of the Code 
of Civil Procedure (but this was not press- 
ed); that if it did not come within that 
section, it came atleast within the spirit 
of it; that it was a proper order under 
O. XXXIV, r. 13; that the finding of limi- 
tation was so unreasonable as to justify 
this Court in interfering with it; and, 
finally, that whether the order was valid 
or invalid, the plaintiffs were not compe- 
tent to sue. The defendant mortgagee, 
appellant here, is in effect asking us to 
hold that the plaintiffs have no remedy 
either by appeal or separate suit, even 
-if they had been wrongfully deprived of 
their money. 

To consider first the applicability of 
s, 73, and O. XXXIV, r. 13:— 

[A] In our opinion, the scheme of the 
Code itselfindicates thatitisnot contemplat- 
-ed that surplus assets after an auction-sale 
should be paid out to a subsequent in- 
cumbrancer otherwise than with the consent 
of the mortgagor, thatis to say, that the 
surplus cannot be paid over to the sub- 
sequent incumbrancer, if the mortgagor 
challenges the existence or the validity 
of the incumbrance or any portion there- 
of, at any rate where these matters have 
not been determined in the prior proceed- 
ings. [A] 

- The framers of the Code would appear 

to have considered it futile to give a 
Court permission to pay over a surplus to 
a subsequent incumbrancer, where a 
mortgagor is a consenting party to such 
payment and does not challenge the exist- 
ence or validity of subsequent incum- 
brance or any part thereof Clearly, any 
provision permitting the Court to do so 
would be superfluous. There are, however, 
two cases in which there might be claim- 
ants in regard to whom it was desirable 
to give some directions. First, with a 
view to stopping unnecessary litigation, 
provision was made ins. 73 for the case 
of other claimants against the assets of 
the judgment debtor who had already 
obtained decrees. A second case to be 
provided for was where there was a prior 
mortgagee, and that special case is pro- 
vided for in O. XXXIV, rr. 12 and 13. 
This latter case is appropriately dealt with 
in the order which specifically deals 
with suits relating to mortgages, for it 
can only aise in a mortgage suit. On 
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the other hand, the provision for decree- 
holders coming in may arise in other kinds 
of suits, and, therefore, properly finds its 
place in the body of the Code. 

Neither s. 73 nor O. XXXIV, r. 13, are 
applicable to the present case, which is 
the simple one of whether or not a sub- 
sequent incumbrancer is to be paid out 
of the surplus assets arising from the 
auction-sale. 

[B] In a case like the present, where there 
was a contest as to the disposal of the 
surplus—a contest which had not been 
determined in the suit or in the execu- 
tion proceedings there is no provision for | 
what might actually, though not in name 
‘become a prolonged civil suit; and the 
Court of first instance, and in this we 
agree with Mr. Justice P. ©. Banerji's 
views in Bakhtawar Lal v. Baru Mal (1), 
should have referred the claimants to a 
civil suit. [B] 

Ifa civil suit was the proper course to 
be followed in the first instance, it is clear 
that the aggrieved party,if an order has 
in fact been improperly passed against 
him will, having no right of appeal, have 
his remedy in a civil suit. 

Holding, as we do, that the plaintiff has 
a right to sue, the rest is concluded by 
the finding on the facts by the lower 
Appellate Oourt that the later mortgages 
were barred by limitation. The Court 
exercised a judicial discretion in weighing 
the evidence in regard to the endorsements 
of the payment of interest, and its finding 
is not open to attack in second appeal. 

= appeal i is dismissed with costs. 

Appeal dismissed. 
@ N i L. J. 492; A. W. N. (1907) 201. 





PATNA BIGH COURT. 
MISCELLANEOUS JUDICIAL Case No. 42 
oF 1927. 

March 22, 1927. 

Present:—Sir Dawscn Miller, Kr., 
Chief Justice and Mr. Justice 
Kulwant Sahay. 

DHATURI SINGH—APPELLANT 
yersus 
Babu KEDAR NATH GOENKA AND 

; OTHERS — RESPONDENTS. 

Suits Valuation Act (VII of 1887), s. 8—Valuation 
a suit—Arbitrary valuation for jurisdiction, legality 
of. 
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_In view of the provisions of s. 8 of the Suits Valua- 

tion Act which provides that the valuation of a 
suit for purposes of jurisdiction and Court-fee shall 
be the same, a plaintiff cannot give one valuation for 
purposes of Court-fees and another valuation which 
is purely arbitrary for purposes of jurisdiction. [p. 
507, col. 1; A] 

A party is not entitled where the valuation of a 
suit can be correctly ascertained to put a purely 
fancy value on the suit for purposes of jurisdietion. 
[p. 507, col. 2; B] 

Mr. S. Dayal, for the Appellant, 


JUDGMENT.—The appellant in this 
case isin the unfortunate position of hav- 
ing had his memorandum of appeal re- 
jected by the learned District Judge on the 
ground that he had no jurisdiction to hear 
the appeal and when he presented his 
memorandum of appeal in the High Court 
the learned Registrar decided that the 
High Court had no jurisdiction to hear 
the appeal but that the proper Court was 
the District Court and the matter has 
been referred to this Bench for final 
orders. The case stands thus. [A] The 
plaintiffs brought a suit against the appel- 
lant claiming arrears of rent which were 
valued at Rs. 3,593-10-9. In the same suit 
they claimed an enhancement of rent and 
under the Court Fees Act the valuation 
of such a claim is based upon the amount 
of one year’s rent, in this case Rs, 718-11-9. 
The total amount claimed, therefore, was 
Rs. 4,312-6-6 which amount we are inform- 
ed was actually stated in the plaint for 
the purpose of estimating the Court-fee. 
In the same document, however, the value 
of the suit was stated to be Rs, 5,100 for 
the purposes of jurisdiction. It is quite 
clear that the plaintiffs in the suit were 
wrong in giving one valuation for the pur- 
pose of Court-fees and another valuation 
which appears to be a purely arbitrary 
valuation for the purposes of jurisdiction. 
It is provided in s. 8 of the Suits Valua- 
tion Act that valuation for the purposes 
of jurisdiction and Court-fee shall be the 
same. [A] The learned District Judge when 
the matter went before him merely re- 
ferred to the fact that the suit had been 
valued for the purposes of jurisdiction at 
Rs, 5,100 and if that were right it was 
clear that he had no jurisdiction to hear 
the appeal but. that the High Court was 
the proper tribunal. When the matter 
came before this Court, and the appellant 
who was the defendant had no option in 
the matter, the Registrar pointed out that 
the proper valuation both for the purposes 
of jurisdiction and for the purposes of 
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Court-fee was the lower valuation, namely 
Rs. 4,312-6-€ and that in these circum- 
stances the proper Court was the Court. 
of the District Judge and not this Court. 
The matter has been referred to us and 
we think that the learned Registrar was 
right in the conclusion at which he arriv- 
ed. [B] A party is not entitled, where the 
valuation. of the suit can be correctly 
ascertained as in this case, to put a purely 
fancy value on the suit for the purpose 
of jurisdiction.[B] Where the value can be 
ascertained as in this case he cannot 
enhance the value merely for the purpose 
of jurisdiction. The result is that we 
must return this memorandum of ap- 
peal for presentation in the proper Court 
which is the Court of the District Judge 
and at the same time we must set aside 
the order of the District Judge dated the 
21st January, 1927, refusing to try the 
case on the ground that he had no juris- 
diction. 


ALN, A. Order accordingly. 


ALLAHABAD HIGH COURT. 
Szoonp Orvin APPEAL No, 1571 oF 1994, 
February 23, 1927. 
Present:—Mr. Justice Mukerji and 
Mr, Justice Ashworth. 
Musammat TAMIZ BANO— 
DrFENDANT—APPBLLANT 
VETSUS 
NAND KISHORE AND ANOTHER— 
—PLAINTIFFS— RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908), ss. 2 (11), 58 
—Suit against legal representative—Plea that there 
are no assets, when to be enquired into—Decree against 
assets without deciding plea, validity of. . 

Per Mukerji, J—-Where a creditor brings a suit 
against the legal representatives of his deceased debtor, 
the question whether the legal representatives are or 
are not in possession of any assets of the deceased need 
not be tried before the passing of a decree againat 
the assets of the deceased, and it is neither lawful 
nor expedient to throw out the suit altogether simply 
because one of the legal representatives alleges and 
seeks to prove that no assets are available. [p. 508, 
col. 2; p. 509, col. 1; A] 

Per Ashworth, J. (Contra)—A person sued for a 
debt as legal representative can resist the suit either 
on the plea that,as the deceased left no assets, he can 
have no legal representative, since the expression has 
reference to some estate and does not mean merely 
a relation who would have been the heir if any pro- 
perty had been left, or again on the plea that he has 
duly applied all the assets available or proved to be 
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available and, therefore, where the legal representa- 
tive pleads that he has no assets of the deceased 
the Court is bound to decide the question before 
passing a decree against the legal representative. [p. 
510, col, 2; p. 511, col. 1; B] 

' Second appeal from. a decree of the Ad- 
ditional Subordinate Judge, Meerut, dated 
the 20th October, 1924. 

i Syed Muhammad Husain, for the Appel- 
ant, 

Mr. K. C. Mital, for the Respondents. 

JUDGMENT. 

Mukerji, J.—The facts involved in 
this appeal are briefly these. A certain 
person, Abdul Qayum, whose heirs-at-law 
the defendants are, borrowed, on a bond, 
on the 16th of March, 1921, a sum of Rs. 300 
from the plaintiffs. He having died before 
the institution of the suit, it was filed 
against his heirs. Among the heirs was 
the original appellant to this Court Musam- 
mat Tamiz Bano who was a widow of the 
deceased andis since dead. She denied 
the execution of the bond by her late hus- 
band and said that, on the death of her 
husband Abdul Qayum, her dower of 
Rs. 25,000 was due to her and that consequ- 
ently the remaining heirs of Abdul Qayum 
sold his property to her in lieu of her dower. 
She didnot say exactly what the effect of 
her defence was, but clearly she contem- 
plated that the suit could uot be main- 
tained as no property of Abdul Qayum was 
left in the possession of his heirs. 

The other defendants did: not contest the 

suit. : 
The Munsif decreed the suit. He did 
not come to any very definite finding as 
to the allegation of sale in lieu of dower. 
He said “I am not inclined to hold that the 
debt of Rs. 25,000 had been proved. There 
is nothing to prevent the plaintiff from 
proceeding against the property at present 
in the- hands of the contending defendants 
as assets of Abdul Qayum.” On appeal 
the learned Subordinate Judge doubted 
that the transfer was really a genuine trans- 
action but he said that he was not going to 
decide what was Musammat Tamiz Bano’'s 
dower and he dismissed the appeal. 

In this Court, it is said thatthe lower 
Appellate Court should have come to a 
clear decision as regards the alleged trans- 


. fer in lieu of dower and that no decree 


could be passed against the original appel- 
lant Musammat Tamiz Bano'so long as it 
was not proved that she was in possession of 
any asset of her husband. I might mention 
here that Musgmmat Tamiz Bano having 
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died pending the appeal some of the ori- 
ginal defendants are now prosecuting the 
appeal as her heir. 

[A]lt appears to methat the question whe- - 
ther the legal representatives of a deceased . 
debtor are or are notin possession of any 
asset of the deceased need not be tried at 
the present stage of the litigation. When 
a deceased debtor dies a suit has to be. 
brought against his legal representative. 
For this proposition no authority need be 
quoted. The expression ‘legal representa- 
tive’ has now been defined in the Civil 
Procedure Code in s. 2, cl. 11 as fol- 
lows: ‘“Legal representative’ means a per- 
son who...representsthe estate of adeceased 
person and includes any person who inter- 
meddles with the estateof the deceased, 
and, where a party sues or is sued, in a 
representative character the person on 


whom the estate devolves onthe death of 


the party so suing or sued.” It will -be 
noticed that where a party is sued in a: 
representative character the legal repre- 
sentative is the person on whom the estate 
devolves. It is not necessary for his 
character as legal representative that he 
should be in possession of any property of 
the deceased. All that is necessary is that 
he should be a person on whom the estate 
would devolve. It is only when a third 
party intermeddles with the estate of a 
deceased person that he can be treated as 
a legal representative and it is then alone 
that the question of possession arises. In 
this view it was not necessary for the 
plaintiffs to say as they did in para, 2 of 
the plaint, that the defendants Nos.1 to 5 
were in possession of any property left by 
the deceased Abdul Qayum. 

The same conclusion may be drawn from 
an examination of s. 52 of the Civil Proce- 
dure Code. That section saysthat where a 
decree is passed against a party as the 
legal representative of a deceased person 
and the decree is for payment of money 
out of the property of the deceased it may be 
executed by attachment and sale of any such 
property. Further, itsays where no such pro- 
perty remains in the possession of the judg- 
ment-debtor and he fails to satisfy the Court 
that Hehas duly applied such property he 
wonld be liable to the extent of the pro-- 
perty as to which he has failed to satisfy 
the Court. The section shows that there 
may be a decree passed against the legal 
representative of a deceased person without 
showing that the legal representative left 
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any property and the legal: representative 
got that property. A suitmay be brought 
against the legal representative of a de- 
ceased person even aiter such a person has 
duly applied the property he inherited and 
has, therefore, ceased to be further liable 
for payment of any debt. A creditor has 
a perfect right to obtain a decree for his 
debt and then to find out how he would 
realise it. .Till he has obtained his decree 
he cannot seek any remedy to enforce 
payment. His remedy to enforce a decree 
for money is indicated by s. 52. 
remedy is by attachment and sale of an 
asset of the deceased debtor. When an 
application for attachment is made it is 
open tc the legal representative to prove 
either that the property sought to be 
attached is not the property of the de- 
ceased or that he has sufficiently accounted 
for such property of the deceased as came 
into his possession, But in any case till 
a decree has been obtained by the creditor, 


he has no remedy. The same view was. 


taken in Girdharlal Krishnavalabh v. Bai- 
shiv (|) and Lallu Bhagvan v, Tribhuvan 
Motiram (2) under the Oode of Civil Proce- 
dure of 1582. | i 

Ia the circumstances I think the lower 
Appellate Court was right in not deciding 
the question of sale in lieuof dower. The 
stage for any such decision has not arisen. 
Even if there be no immoveable property 
left, such as may be taken in execution of 
the decree, the plaintiffs,if they be armed 
with a decree, might seek out, in the course 
of 12 years within which they can-execute 
the decree under the law, any moveable pro- 
perty that may still be available. Iam 
strongly of opinion that it is neither lawful 
nor expedient to throw out the suit alto- 
gether simply because one of the legal 
representatives alleges and seeks to prove 
that no assets are available, [A] 

In this view of the case the appeal must 
fail as no other point has been urged. I 
would dismiss the appeal with costs. 

Ashworth, J.—I concur in the finding 
but not with the reasons of my learned 
brother. This second appeal arises out of 
a suit brought by therespondents against 
three persons the present appellant Musam- 
mat Tamiz Bano widow of Abdul Qayum, 
and his two sons as legal representatives of 
Abdul Qayum on a bond-débtof Rs. 300. 
There was an allegation in the plaint that 

(1) 8B. 309; 4 Ind, Dec. (x. s.) 580. 

. (2) 13B. 653; 7 Ind, Dec, (w. s.) 432. 
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they were in possession of the property 
left by Abdul Qayum. Only the widow 
defended the suit and her main plea, the 
only one: with which we are concerned in 
this appeal, was that the whole of the 
assets of Abdul Qayum were used by her- 
self and the two other defendants to pay her 


‘her dower-debt. 


Both the lower Courts held that this dis- 
posal of the assets was designed to defeat 
the creditors including the plaintiffs. The 
trial Court doubted the existence of any 
dower-debt and the lower Appellate Court 
the existence of one of this magnitude. 
They decreed the suit against all three 
appellants as against “the assets of K. Abdul 
Qayum and at present in the hands. of the 
widow defendant.” 

In this second appeal the pleas pressed 
are that the lower Courts should have come 
to aclear finding as to the existence and 
amount of the dower-debt and that the suit 
should have been dismissed if the dower- 
debt exceeded the assets, since the defend- 
ants were entitled to use the assets for 
satisfaction of the dower-debt. 

The first question, therefore, to decide in 
this appeal is whether the defendants, aa 
legal representatives of the deceased Abdul 
Qayum were entitled to use his assets 
to pay the defendant widow, her dower 
if proved. Therecan, in my opinion, be no 
doubt that they were. In English Law 
the widow would possess this right of retains 
er, and the other two defendants this right 
of preference. The law is stated in Jenk's 
Digest_of English Law (ist Edition), paras. 
2165 and 2166 pages 1378 and 1379 and sup- 
ported byreference to numerous authorities, 
In Stephen's Commentaries, First Edition, 
Vol. II, pages 65land 652 theright of retainer 
is based on theconsideration “that a personal 
representative in his personal capacity could 
not sue himself at law in his representa- 
tive capacity and that it would be hard that 
this difficulty should deprive him of the 
natural advantages of his possession.” The 
right of preference (pages 652 and 653 ibid) 
is said to have arisen thus: “Inasmuch ag 
any creditor of the deceased could sue the 
personal representative and get judgment 
from him, unless the representative was in 
a position to plead ‘plene administravit the 
only remedy ofthe representative at Com- 
mon Law wasto pay the debt and avoid 
further consequences. Andif he could do, 
that after action was brought, was he bound 
to wait (if he was satisfied of the genuine» 
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ness of the debt) until action was brought 
and costs incurred. Thus, it is said, the 
personal representative acquired his pecu- 
liar right, which is obviously liable to 
abuse and collusion. These considerations 
apply equally in India. Indeed the right of 
preference is the natural consequence of a 
legal representative possessing the pri- 
vileges of the deceased, and the right of 
retainer isonlya form of the right of pre- 
ference, I would refer to the following 
Indian cases in support ofthis view. Cf. 
Seth Kastur Chand v. Mangal Sen (3) and 
Haji Saboo Sidick v. Ally Muhomed (4) 
and Veerasokkaraju v. Papiah (5). I hold, 
therefore, that legal representatives in the 
possession ofassets (not being executors or 
- administrators appointed by or subject to 
an administration order of a Court) may 
show preference in the payment of debts 
and may retaina debt due to themselves. 
With this view my learned brother agrees, 
1 understand, although he considered that 
the question did not arise in the suit. 

[B]The nex} question is whether by reason 
of such retainer and preference the defend- 
ants were entitled to resist the suit on the 
ground of ‘plene administravit or to use 
the language of s. 52 (2) of the Oivil Pro- 
cedure Code on the ground of having al- 
ready duly applied such property of the 
deceased as is proved to have come into 
their possession.” I have not been able to 
find any decision in India on the point. 
My learned brother would reply in the 
negative. It is not that he denies that the 
plea of \‘plene administravit” may be a 
good plea by which to resist execution 
against the assets in the hands of the 
defendants, but he thinks that this plea 
can only be raised in execution proceedings 
and notin a suit against a legal representa- 
tive. For this view he relies on the langu- 
ageaf the definition of “legalrepresentative 
contained in s. 2 (11) of the Civil Procedure 
Code and on the provisions of s. 52 of the 
Code. They are as follows. 

Section 2 (11) :— | 

“(Tegal representative’ means a person who 
in law represents the estate of a deceased 
person, and includes any person who inter- 
meddles with the estate of the deceased 
and, where a party sues or 1s sued, in a re- 
presentative character the person on whom 
the estate devolves on the | death of 
. the party 80 suing or sued. 

. 1895. 

6 ni R 1135; 30 B. 270. 
(5) 26 M. 792; 18 M. L. J. 258, 
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Section 52:—‘‘(1)° Where a decree is pass- 
ed against a party as the legal representa- 
tive of a deceased person, and the decree is 
for the payment of money out of the proper- 
ty of the deceased, it may be executed by 
the attachment and sale of any such pro- 
perty. 

“(2) Where no such property remains in 
the possession of the judgment-debtor and 
he fails to satisfy the Court that he has duly 
applied such property ofthe deceased as 
is proved to have come into his possession, 
the decree may be executed against the 
judgment-debtor to the extent of the pro- 
perty in respect of which he has failed so 
to satisfy the Court in the same manner 
as if the decree had been against him per- 
sonally.” 

His argument is that; under the defini- 
tion the legal representative of a party 
sued in a representative character is de- 
scribed as “the person on whom the 
estate devolves” without any such qualify- 
ing words as “unless he has duly applied 
the estate.” No doubt a legal representa- 
tive is such, irrespective of whether at the 
moment of suit he isin possession of or is 
likely to acquire any assets, and under 
O. XXII, r. 4 he ‘can be brought on the 
record. It does not follow that there is any 
right to a decree against every legal re- 
presentative, or that he cannot plead due 
application of all the assets of the deceas- 
ed. Asto s. 52 the argument appears to 
be as follows. The section provides for the 
plea of due application of the assets i. e., 
of plene administravit being taken in exe- 
cution proceedings, Therefore, it must be 
inferred that it cannot be taken at an earlier 
stage, namely, in the suit, 

In English Law the plea of plene ad- 
ministravit could certainly be raised by a 
legal representative sued on a debt due 
from the deceased. In Jenk’s Digest of 
English Law First Edition, page 1369, para. 
3253 it is stated: — 

“The liability of the personal representa- 
tive, as such, to pay the debts or legacies of 
the deceased is prima facie limited to the 
amount of the assets which he has received 
or which but for his wilful default he 
might have received. And a plea that he 
has fully administered the assets is, if prov- 
ed, a defence to any claim by a creditor or a 
legatee. The liability of the heir, devisee or 
special occupant is similarly limited. And 
in Oxenham v. Clapp (6) the plea of having 

(6) (1831) 2 B. & Ad. 209; 9 D, J. K, B. (o. s.) 229 
109 E. R., 1158, 
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fully administered was allowed even to “an 
executor de son tort”. Is this plea to be 
denied toa legal representative in India 
merely on the ground that while s.52 of 
the Civil Procedure Code  sepcifically 
permits it to a legal representative in 
-execution proceedings, there is no section 
of any Indian Aet which either specifically 
or by implication, provides for the plea 
being taken in the course of the suit on 
the debt? To hold this would be straining 
beyond all measure the maxim of “unius 
inclusio alterius exelusio est.” The fact 
that the plea of “plene administravit” can 
be taken in execution proceedings when 
events justifying such a plea may have 
occurred subsequent to the decree is no 
reason why it cannot be taken in the suit 
as a reason for no decree being passed. 
No doubt there is a presumption that a 
person who has come into the possession 
of any assets still has, or will have assets 
to meet the claim; but this presumption 
arises from the burden of proving the con- 
trary being on him as the person with 
special knowledge of the administration. 
But the presumption is one of fact and 
can be rebutted by evidence of due applica- 
tion of all the available assets. Take the 
case of un executor who has wound up an 
estate after advertisement for claims. Is a 
decree to be passed against him merely 
because he is legal representative? 
. Indeed it would appear that a person 
sued for a debt as legal representative can 
resist the suit eitheron the plea that as 
the deceased left no asseis,he can have no 
legal representative (since the expression 
has reference to some estate and does not 
mean merely a relation who would have 
“ been the heir if any property had been left) 
or again on the plea that he has duly applied. 
all the assets available or proved to be avail- 
able. [B] 

My conclusion then is that the lower 
Courts were bound to decide the question 
whether the defendants had duly applied 
the assets that had come into their hands, 
and this required a decision as to the fact 
and amount of the dower-debt. 

Now I think that the trial Court intended 
to find as a fact that there was no dower- 
debt proved, and the lower Appellate 
Court that no dower-debt of a specific 
amount was proved, which comes to the 
same thing. Thisis a finding of fact by 
which we are bound in second appeal. 

The suit was, therefore, rightly decreed; 
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butas the defendants were held to hava 
had assets and to have wrongly applied 
them, the decree should have beena per- 
sonal decree against them, jointly and 
severally, as they all admit a share of the 
assets excluding the debt claimed. [See 
Nathu Ram Sivijt Sett v. Kutti Haji (7) 
and Mihi Lal v. Babu Lal (8).] The decree 
as it stands is wrong as it restricts the 
plaintiffs to execution against the assets 
of K. Abdul Qayum; but as no appeal has 
been filed by the plaintiffs it must be 
deemed that they are satisfied with the 
decree against the assets. I, therefore, 
concur in dismissing the appeal with costs. 

By the Court.—The appeal is dis- 
missed with costs. 

Appeal dismissed, 


A. N. A. 
-© (7) 20 M. 446; 7 Ind. Dec. (N. s.) 316. 


(8) 77 Ind. Oas. 306; A. I. R. 1922 Oudh 200. 





l PATNA HIGH COURT. 

APPEALS FROM APPELLaT«# DECREES Nos, 717 

to 720 oF 1924. - 
February 9, 1927. 
Présettt:—Mr. Justice Adami and 
Mr. Justice Scroope. 
In Nos. 718 anD 720 or 1924, 
DIP NARAYAN SINGH—APPELLANT 
versus 
BHIM MANDAL AND OTHERS— RESPONDENTS, 
In Nos. 717 AND 719 oF 1924. 
DIP NARAYAN SINGH—APPELLANT 
VETSUS 
NATHU LAL MISRA AND OTHERS— 
RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 8 (9), 80 (b)— 
‘Holding’—Khata number, whether single holding— 
Nagdi, bhaoli and belagan plots in same khata 
number—Nagdi rent, whether can be enhanced. 

Ordinarily where a holding consists of both nagi 
and bhaoli lands, the landlord cannot institute a 
suit under s. 30 (b) of the Bengal Tenancy Act for 
enhancement of the nagdi rents. [p. 512, col. 1; A] 

Tt has been the practice and custom of Settlement 
Officers to show a separate tenancy for a holding 
under a single khata number. A khata number will 
Pal consist of more than one holding. [p. 512, col, 
2: B g 

The fact that a khata number consists of nagdi, 
bhaoli and belagan plots, and that the total area of 
these plots is separately mentioned and the total 
cash rental of the nagdi plots is shown does not 
create a separate holding as to each of these kinds 
of plots. [p-512, col. 2; CJ, 

Appeals from a decision of the Additional 
SubordinateJudge,Bhagalpur, dated the llth 
March, and 13th March, 1924, respectively, 

s 


§12 
affirming that of the Munsif, Banka, dated 
the 10th May and 28th May, 1923, respect- 
ively. 

Messrs. N. C. Sinha, and Siveshwar 
Dayal, for the Appellant. 

Mr. Nurul Hussain, for.the Respondents. 

JUDGMENT. 

Adami, J.—These four second appeals 
have been heard together with the consent 
of the parties. They arise out .of four 
suits in each of which'the plaintiff sought 
for enhancement of rent under s. 30, cl. 
(b) of the Bengal Tenancy Act on the 
ground of rise in prices of staple food 
crops with regard to the nagdi lands in a 
holding in each of the suits. 

The Courts below have found that the 
holding in eachofthe suits wasa holding 


consisung of both nagdi and bhaoli lands. 


and held that this being so, the plaintiff 
was not entitled to seek for enhancement of 
rent with regard to the nagdi portion of 
a holding for which both bhaoliand nagdi 
rents were payable and the Courts below 
in each spit have dismissed the case. 

TA] Mr. Naresh Chandra Sinha has 
admitted that ordinarily where a holding 
consists of both nagdiand bhaoli lands, the 
landlord cannot institute the suit under 
s. 30 (b) of ths Bengal Tenancy Act for 
enhancement of the nagdi rents, but he 
contends that the present cases differ from 
the case ofa simple holding consisting of 
both nagdi and bhaoli lands. [A] He 
has put before us the khatian in respect 
of the lands covered in Suit No. 42 of 1923. 


In that khatian the khata number is 288 - 


and itshows that the khata contains 24 
plots for which nagdi rent is payable, six 
plots for which bhaoli rent is payable 
and five plots which are shown in the 
‘khatian as belagan. The khatian 
that thearea of the nagdi lands is 34°64 
acres and of the bhaoli lands 4°22 acres. 
He contends that in the cases such as 
the present ones the lands comprised under 
the khata No. 288 do not comprise one hold- 
ing but that the magdi lands in that 
khata are one holding, the bhaolt lands 
another and the belagan lands another. 
He lays stress on the point that there 
are belagan lands separately recorded in 
that khatian. | : . 
Now a holding according to the definition 
means a parcel or parcels of land held by 
a raiyat and forming the subject of a 
separate tenancy. In the khatian the names 
pi. the tenants are given as- being tenants 
e 
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of all the plots mentioned in the khatian 
and the khata No. 288. The receipts pro- . 
duced show that for khata No. 288 nagdi and 
bhaolt rents are entered, and in fact in the 
Schedule to the Bengal Tenancy Act the 
form of receipt shows that each receipt is 
a receipt fora holding. At the head of the 
receipt are the words “Particulars of the 
Holding” and under those particulars are 
shown first nagdi and then bhaoli lands. 

In the plaints in the suits the plaintiff 
in para, 2 states that the defendants’ 
“holding” hasbeen recorded in khata No 288, 
[B] The plaintiff dees not describe the 
khato, No. 283 as consistingof more than the 
one holding and in fact it has been the 
practice and custom of Settlement Officers 
to show a separate tenancy for a holding, 
under a single khata number; a khata 
number will never consist of more than one 
holding [B] [C] In the khatian noseparate 
rent is shown for each of the plots given but 
the total cash rental is given for those 
plots which pay nagdi rent. The bhaolt 
rent could not, of course, be stated because 
it depends on the produce of each year. 
The fact thatthe nagdi area is specially 
mentioned does not point to the nagdi lands 
forming a separate holding. [C] The entry 
of belagan lands cannot help the appellant 
for the belagan lands will obviously. be 
lands which are homestead or are unsuitable 
for cultivation. 

For the respondents Mr. Nurul Hussain 
has observed that the question before the 
lower Courts was whether all the lands 
formed one holding or not, and the Courts 
have found that they do form one holding 
and he urges that this is a finding of 
fact. He points out, too, that if there are 
separate holdings, the plaintiff would have . 
been able toshow these by the production 
of laggit and other papers and the plaint- 
iff has not produced any such papers. | 

In my mind, the findings of the lower 
Courts were quite correct and they point 
to the various plots under one khata 
number in each of the suits forming one 
holding and asthey form oneholding the 
plaintiff was not entitled to claim an 
enhancement of the cash rents, since the 
holding consisted both of bhaoli and nagdi 
lands. . 

The appeals are dismissed with costs, 
There will be one set of costs which will be 
paid by the appellant. ` 

Scroope, J.—I agree. 

ANAL. Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
First Orvie APPEAL No. 310 or 1923. 
February 23, 1927. 
’Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Dalal. 


. DARBARI LAL AND ANoTHER—PLAINTIFEFS 


APPELLANTS 
f VETSUS 
MAHBUB ALI MIAN AND orazrs— 
DerenpDANts—RgsPoN DENTS. 

Fraud—Collusive decree, whether can be impeached 

by party to it—Contract Act (IX of 1872), s. iL0— 
Principal and surety—Subrogation—Payment in full 
of creditor, necessity of. 
_A person who permits @ collusive decree to be 
passed against him, and his representatives-in-interest 
eannot, subsequently assert as-against a party to the 
decree that the decree was collusive and, therefore, 
invalid although it may be open toa creditor to.do so. 
[p. 518, col. 2; p. 514, col. 1:.A] 

A surety who does not pay the whole of the in- 
debtedness that existed between the creditor and 
the principal debtor, but @ part only, is not entitled 
to step into the shoes of the creditor and claim all 
the rights which the creditor had against the debtor 


under s. 140 of the Contract Act. [p. 514, col. 1; B]- 


First appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur, dated the 
17th April, 1923. 

Dr. K.N. Katju and Mr. M, N. Raina, for 
the Appellants. a ` 

Mr, Mukhtar Ahmad, for the Respondents, 

JUDGMENT .—This was a suit brought 


-in the Court.cf the Subordinate Judge of 


Shahjahanpur, to enforce a mortgage of the 
16th of January, 1913, executed by the wife 
‘and sons of one Khurshed Ali Mian, de- 
ceased. The plaintifis also alleged that 
they had preferential right to the payment 
of the moneys secured by their mortgage in 
priority to one Rani Barkatunnissa: ` 

The learned Subordinate Judge decided 
that the mortgage .was effective in-so far 
‘ag it. concerned. the share of the wife and of 
the two major sons, defendants: Nos. 1 and 
2, He also held with regard to Rani Barkat- 
unnissa that she stood on an equal footing 
as regards her advances with. the plaintiffs, 
The plaintifis appealed from this decision, 
and the ground they took is that as between 
Khurshed Ali Mian and Musammat Latit- 
unnissa, his wife, Latifunnissa was the 
owner of the entire property, and as such 
was competent to mortgage it, They alleg- 
ed the further ground that the sons and 
daughters were not competent-to question 
the.validity of an award and decree now 
about to be mentioned. ee 

In the year 1896. Khurshed Ali Mian was 


:the,owner of the property in dispute, He 


Was in embarrasced).citcumstances, and by 


33 
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arrangement with his wife she put forward 
a claim to her dower. The matter was sub- 
mitted to arbitration, and under the terms 
of the award the immoveable property, the 
subject-matter of thie suit was transferred 
to her in extinguishment of her claim to 
dower. This award was ‘dated the 6th of 
July, 1896. On the 18th of August of tha 
game year a decree in terms of the award 
was passed by the Subordinate Court, and 
mutation in favour of the wife followed. 
Lalta Prasad was a creditor. He did not 
believe in the genuineness of these proceed- 
ings and commenced a suit for a declara- 
tion that they were in fraud of creditors; 
and on the 6th of May, 1897, obtained a 
decree. -On the 20th of November, 1897, the 
husband and wife joined in a mortgage to 
Lalta Prasad, and again on the 14th of June 
they executed asimple mortgage for Rs. 3,000 
in favour of Darbari Lal, the present plaint- 
if. On the 10th of August, 1899,:they 
executed a second mortgage in favour of 
Lalta Prasad. Khurshed Ali Mian died in 
1905, and in October 1906 a” considerable 
sum of money being outstanding, Rani 
Barkatunnissa became surety and paid off 
all the moneys due under the three mort- 
gages with the exception of Rs. 12,500 due 
to Lalta Prasad, and Rs. 1,500 due to Darbari 
Lal.. The mortgage in suit was created to 
pay off these two sums. | 

Two points arise inthis appeal. If we 
ate of 6pinion that as between Khurshed 
Ali Mian and Latifunnissa the latter was 
the owner ofthe ehtire property by virtue 
of the decree of the 18th of August, 1896, 
collusive though it was, then the plaintiff is 
entitled to succeed as against the only two 
respondents who are appearing. They are 
respectively Musammat Hasina Begam and 
Musammat Farmudi Begam. The appellants 
assert that this statement is a correct, re- 
presentation of the law and further that 
the two appéllant daughters cannot question 
the validity of the decree passed in favour 
of their mother against their father. We 
are of opinion that both these points are 
‘well-founded, and we have been guided to 


‘that decision by the principles laid down in 


the case of Chenvirappa v. Puttappa (1). 
[A] We are of opinion that once Khurshed 
Ali Mian permitted a decree to be passed 
against him, in so far as he and his re- 


‘presentatives were concerned, he was not 


thereafter able as against his wife, to assert 
sa. 11 B. 708; 12 Ind. Jur, 102; 6 Ind, Dec, (x. 8) 
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the invalidity of such decree. That decree 
was, however, open to be impeached _ by 2 
creditor; and it was as we have said, in 
fact, successfully impeached. In our opinion 
the legal effect of the decree was as between 
husband and wife to invest in the wife the 
property mentioned in the award, and in 
the terms of the award. It follows from 
that that she had a right to execute the 
mortgage in suit in the year 1913. Weare, 
therefore, of opinion that on this point the 
appeal succeeds. [A] f 
Now as regards the position of Rani 
Barkatunnisss, it is unfortunate that she 
is not represented in this appeal. But even 
if she were, we are of opinion that no 
authority could have been cited to us which 
would support the decisicn of the Sub- 
ordinate Judge, or destroy the contention 
. of the plaintiffs that in the circumstances 
of the case their mortgage is entitled to 
priority. The point is a very short one. 
Musammat Barkatunnissa in the year 1406 
stood surety. She thereby acquired certain 
‘well-known’ rights. One of such rights 
incidental to the position of a surety, is that 
“if the surety is called upon to pay the 
principal's debt and does, in fact, pay the 
whole of it, the surety is entitled to step 
into the shoes of the creditor, and to have 
for his own benefit any rights which the 
creditcr happens to have against the debtor. 
Section 140 of Act IX of 1872 makes it 
perfectly clear that these rights accrue to a 
surety when the surety has done “all” that he 
was liable todo, [B] Now in this case it is 
conceded that Rani Barkatunnissa did not 
“pay the whole of the indebtedness that exist- 
“| ed between the creditor and the principal 
debtor, but a part only, and, therefore, she 
“was nothing more than a creditor having a 
claim upon the principal debtor, She 
acquired none of therights of either Lalta 
Prasad or Darbari Lal under any of the 
documents in question. Therefore, the 
‘plaintiffs’ rights acquired by them under 
the mortgage of the 16th of January, 1913, 
took, in our opinion, priority over the claims 
of Rani Barkatunnissa.[B]| In this respect 
also. we think the appeal succeeds, 

We, therefore, modify the decree of the 
lower Court and decree the claim as prayed. 
We give to the plaintiff the costs of the 

` appeal in so far as they relate to the issues 
raised by the respondents Nos. 5 and 8 to- 
gether with fees in this Court on the higher 


` seale 
ANA ‘a Deeree modified, 
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MADRAS HIGH COURT. 
Civin Revision Petirion No. 149 or 1926. 
November 23, 1926. 

Present :—Mr. Justice Curgenven, 
PITCHAIKALA MANGAMMA— 
Derenpant No. |— PETITIONER 


~ versus 
NALLAMATI PEDA AMMANNA— 
, PLAINTIFFE— RESPONDENT, 

Limitation Act (IK of 1908), s. 12 (4), Sch. I. , Art. 158 
— Civil Procedure Code (Act V of 1908), s. 115—A ppli- 
cation to set aside award—Omission to exclude time 
taken in obtaining copy—Dismissal of application— 
Erroneous decision on question of limitation—Revi- 
sion—Interference— Jurisdiction. 

Where an application to set aside an award was 
made more than 10 days after the award was filed 
and the Court wrongly failed to exclude under s. 
12 (4), Limitation Act, the time taken in obtaining 
the copy of the award and dismissed the application 
as being out of time: 

Held, that there was merely an erroneous decision 
upon a question of limitation which did not afford 
ground for the exercise by the High Court of its 
powers of revision under s. 115, Civil Procedure 
Code. [p. 515, col. 2; AJ 

Kappuswami Iyengar v. Narayana Iyengar (8), 
Kuppusamy Aiyangar v. Narayana Aiyangar (7), Bibi 
Zainab v. Paras Nath (5%, Ramgopal Shoonjhoowalla 
v. Joharmall Khemka (3) and Amir Hassan Khan v 
Sheo Bakhsh Singh (2), followed. 

British India Steam Navigation Co. v, Sharafally 
(9) and Sundaram v. Mamsa Mavuthar (10), distin- 
guished. 

The term ‘jurisdiction’ in s. 115, Civil Procedura 
Code, is used in the ordinary sense, that is, a jurisdic- 
tion local, pecuniary, personal or with reference to the 
subject-matter of the suit. [p. 515, col. 1; B] 

Shew Prosad Bungshidhur v, Ram Chunder Haribux 


(1), relied on. 
Petition, under s. 115 of Act V of 1908, 


and s. 107 of the Government of India Act,” 


praying the ‘High Court to revise the de- 
cree of the Court of the Subordinate J udge, 
Ellore, in O. 8. No. 115 of 1922. 
Mr. P. Somasundaram, for the Petitioner. 
Mr. V. Govindachari, for the Respondents. 
JUDGMENT.—In the suit out of 
which this Civil Revision Petition arises 
an award was filed, and the lst defendant 


. applied tohavetheaward setaside. Thelearn- 
.ed Subordinate Judge has found that this ` 


application wasmade more than 10 days after 
the award was filed, and that it was, there- 
fore, out of date. In coming to this con- 
culsion, he has failed to apply the provi- 
sion in s. 12 (4) of the Limitation Act that 
in computing limitation for this purpose 
the time requisite for obtaining a copy of 
the award shall be excluded. It is admit- 
ted that, if this be done, the lst defend- 
ant's application would be within time. 

I think it is clear that the learned 
Subordinate Judge's decision - consisted-in 
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a failure to realise that the time taken to 
Procure a copy was arélevant factor, and 
not, as the petitioner here has endeavoured 
to agree, that he merely overlooked the cir- 
cumstance that four days were so occupied, 
His error, in other words, was an error in 
f applying the Law of Limitation, and not 
an erroneous omission to consider facts 
which, upon the view which he should 
have taken of the law, ought to have been 
considered. The question for me first to de- 
cide is, therefore, whether the dismissal of a 
claim on the grounds that it is time-barred 
amounts to a failure to exercise a jurisdic- 
tion with which the Court is vested, so 
thats. 115. Civil Procedure Code, will enable 
the order to be rsvised. 

[B]The meaning of the word “jurisdiction” 
inthis section has “been considered by Wood- 
roffe, J., in Shew Prosad Bungshidhur v. 
Ram Chunder Hairbux (1). The term, ac- 
cording to one! view, he says “is here 
used in the ordinary sense, that is a jurisdic- 
tion local, pecuniary, personal or with refer- 
ence to the subject-matter of the suit.” 
Tke other view is that, “the term may 
mean the legal authority of a Court to do 
certain things, namely, to make a particular 
order in acase over which it hasjurisdiction 
in the sense stated. The learned Judge 
expresses a preference for the former 
construction, and it appears to me that it 
is this!construction which forms the basis of 
a large preponderance of the decisions upon 
this point.[B] To accept the alternative 
construction, andtohold, for instance, that 
a Court which dismisses a claim as time- 
barred fails to exercise a jurisdiction vest- 
edinit by law, would entail the position 
that wherever a Court allows or rejects a 
claim upon an erroneous view of law it 


acts in excess of, or. in defect of, its 
jurisdiction and its decision would be 
open to revision, The distinction is 


brought out when we consider the appro- 
priate procedure. A Court which denies 
that it has jurisdiction to try a suit 
#eturns the plaint. If it admits jurisdiction, 
it. proceeds to record a decision, Whatever 
the issues between the parties, if the Court 
has jurisdiction to decide them no question 
of jurisdiction arises out of the manner of the 
decision. And in the former case, unlike the 
latter, no issue can become res judicata, 


This is in accordance with the view of 
the Judicial Oommittee in Amir Hassan 


(1) 23 Ind, Cas, 977; 41.0, 323, 
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Khan v.Sheo Bakhsh Singh (2) and that 
decision has been followed in a large 
number of cases in this country [Ramgopal 
Jhoonjhoowalla v. Joharmall Khemka (8), 
Jhotu Lal Ghose v.Ganouri Sahu (4), Bibi 
Zainab v. Paras Nath (5) and Sundar Singh 
v. Doru Shankar (6).] In this Court I may 
refer to Kuppusamy Aiyangar v. Nara- 
yana Aiyangar (7) decided by Hannay, J., 
whose view was accepted by a Bench 
of the Letters Patent Appeal [Kuppu- 
swami Iyengar v. Narayana Iyengar 
(8)]. A contrary view, it is said was 
taken by Spencer and Venkatasubba Rao, JJ. 
in the British India Steam Navigation Co. 
v. Sharafally (9). The question that 
arose there related to the rejection as time- 
barred by the Presidency Small Cause Court 
of an application for re-trial of a Small 
Oause suit and Spencer, J., who alone dis- 
cussed the point, based his conclusion on 
the ground that the decision if it had been 
erroneous, would have involved a refusal 
by the Court to deal with a petition made 
to it. In this he followed the Full Bench 
rulingin Sundaram v. Mamsa Mavuthar (10) 
where again there was a refusal to deal 
witha petition on the ground that the 
petitioner had not the right to apply. Such 
cases are, [ think, clearly distinguishable 
from such one as the present, where the 
application is entertained and dismissed as 
out of time. [A] No other case decided by a 
‘Bench of this Court has been cited in which 
it has been held that an erroneous de- 
cision upon a question of limitation or 
upon any question of a like nature, affords 
ground for the exercise of revisional 
powers. [A] Iconclude accordingly that the 
Civil Revision Petition must be dismissed 
pour I a a it with costs. 
Petition dismissed. 


‘oy in Ò. 6; 111. A. 237; 4 Sar. P. O. J. 559; Ratique 
and Jackson's P. C. No. '83; 5 Ind. Dec. (N. 8.), 760 


g 15 Ind. Oas. 547; 39 O. 473. 
4) 46 Ind. Oas. 176; 3 P. L. J. 376, 

© (5) 75 Ind. Cas. 430; 2 Pat. 800; 4 P. L. T. 491; 1 
Pat. L. R, 361; A. I R. 1924 Pat 

(6) 20 A. 78; A. W. N. (1897) Tas. 1y Ind, Dec. (N. 8.) 


NU 25 Ind, Cas. 647; 16 M. L. PR. 438; 1 L. W. 
5. 


8) 32 Ind. Oas. 3; 19 M. L. T. 24; 3L. W. 36. 
9) 70 Ind. Oas. 888; 46 M. 938; 44 M. 
17 L. W. 705; A. L R. 1923 Mad, 485. 
(10) 63 Ind. Oas. 937; 44 M, 554; 40 M, L. J. 497; 
13L. W, 498; 29 M, L, T. 269; (ise!) M W. N, 272 
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ALLAHABAD HIGH COURT. | 
Frest Givi APPEAL No. 139 oF 1924, 
February 24, 1927. 
Present:—Mr. Justice Mukerji, and 
Mr. Justice Ashworth. 

Kunwar MUHAMMAD KARAMAT ALI 

KHAN-—PLAINTIFE— APPELLANT 
JA {versus 
GANESHI LAL AND anoTHeR—DEFENDANTS 
~—RESPONDENTS. 

Mortgage—Usufructuary mortgage and lease to mort- 
gagor, whether separate transactions—Sutt for rent, 
maintainability of—Res judicata—Decree for rent— 
Relationship of landlord and tenant, whether can 
subsequently be denied. 

A previous decree for arrears of rent operates as 
res judicata and debars the parties from pleading in 
asubsequent suit for rent that the relationship of 
landlord and tenant did not exist between the parties. 
[p. 516, col. 2; p. 517, cols.1 & 2; A 

A father with his adult and minor sons executed a 
mortgage of their zemindari property with possession. 
On the same day the father and his adult son executed 
a counter-part of a lease relating to the property. 
There was a condition in the. lease that the lessees 
may be ejected in case of breach of covenants in the 
‘lease, There was further no provision in the mortgage- 
deed entitling the mortgagee to re-call his money. In 
‘a suit for rent on the lease: 

Held, thatthe mortgage and lease were separate 
transactions, thatthe lease was not merely a method 
of recovering interest and that the suit for rent was 
maintainable. [p. 516, col. 2; p 517, cols. 1 & 2; B] 


First appeal from the decree of the As- 
sistant Collector, First Class, Muttra, dated 
the 15th January, 1924. 

Mr. N. P. Asthana, for the Appellant. . 

__ Dr, K. N. Katju and Mr. Panna Lal, for 
the Respondents. 


: _ JUDGMENT. 

Mukerji; J.—This appeal arises out of 
&suit for arrears of rent for the years 1328 
to 1330 F, under the following circum- 
Btances, 

The defendants-respondents are father 
and son. The defendant No. 1 as the 
fathér of two minor sons of his and the 
defendant No. 2as an adult son mortgag- 
ed their zemindari property to the appel- 
lant's father Kunwar Latafat Ali Khan. 
This was on the 10th of May, 1913. The 
defendant alone (without the minor sons 
of the defendant No. 1) executed on the 
same day, 10th of May, 1913, a counter- 
part ofa lease (kubuliyat) by which they 
purported to take over the mortgaged pro- 
perty under a lease and agreed to pay a 
certain. amount of rent. ‘Subsequently on 
the 20th of September, 1915, the original 
mortgagors, father and sons, borrowed a 
further sum of money from the same mort- 
gagee and gave a mortgage-deed, On the 
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same day, the two defendants agreed, by 
a document, to pay enhanced rent, the 
amount added being the amount due as 
interest on the money subsequently bor- 
rowed. When the appellant brought bis 
suit for arrears of rent, one of the pleas 
taken up was that the two transactions 
or rather the several transactions of mort- 
gages and kabuliyats formed a consolidated 
simple mortgage and the plaintiff's remedy 
was by a suit for recovery of interest or 
principal and interest, as the case might 
be, and not by asuit for arrears of rent. 

[A] The plaintiff put forward a plea that 
his father had previously obtained a decree 
for arrears of rent and that decree operated | 
as res judicata. The learned Assistant 
Collector who heard the suit framed seve- 
ral issues and by a very short judgment 
decided that the several transactions form- 
eda simple mortgage and that the ex 
parte decree could not operate as. res judi- 
cata. 

In this Court it has been contended for 
the appellant that the defence was barred 
as resjudicata and further, on the merits, 
the suit for arrears of rent should have 
succeeded. 

_ On the first point, it was argued on be- 
half of the respondents that thé question 
of res judicata could be decided only after 
the appeal has been decided on the merits. 
It was urged that if the first suit was 
not cognizable by the Revenue Court the 
second suit was also not cognizable by 
the Revenué Court. In my opihiên this 
contention is not right. Both the suits 
‘were for arrears of rent and as such both 
were cognizable by thé Revenue Court. The 
defendants, no doubt, sought to get the suit 
‘dismissed on the plea that no relation of 
landlord and tenant subsisted between the 
parties. This was really a question of fact. 
If it had been held in the first suit that 
no such relation existed, the suit would 
have been dismissed on the finding, but 
not because the suit, as brought, was not 
cognizable by the Revenue Court. The 
ex parte judgment of the Revenue Court 
established that the relationship of land- 
lord and tenant does exist between the 
present parties. In my opinion the former 
judgment does operate as res judicata. [A] 

[B] On the merits too, I am of opinion 
that the appellant is entitled to succeed. I 
have already mentioned that the mortga- 
gors and the lessees are not identical, The 
mortgagors included two minors while the 
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mortgagors. The mortgagee might very 


“well have chosen particular persons out, of 


‘the-mortgagors as the persons to whom he 
would let out the property. i 

The second point to be noticed is that 
there isa right reserved by the. mortgagee 
to eject the lessees in the case ofa breach 
by them ofany of the conditions of the 


lease. Thus, although, to start with, the ` 


lease and the mortgage were to be contem- 
poraneous, it was .open to the mortgagee to 
rescind the lease and to take over pos- 
session of the leased property in the case 
of a breach of any of the covenants contain- 
ed in the lease, — : 

The third point is that the mortgage- 
deeds do not contain -any stipulation by 
which the mortgagee couldre-call his money. 
Ifall the four transactions specified above 
formed but-one simple mortgage, one would 
expect that the:mortgagee would be entitl- 
ed to ask for hismoney and interest. But 
no such provision.has been pointed out. 


` Iti is clear, therefore, that the mortgage was 


an usufructuary one and nothing but an 
usufructuary one. That being so, the mort- 
gagee was entitled to be in possession and 
it cannot be said that the lease was merely 
amethod of recovering the interest and 
the lease should be treated as a part of 
the mortgage. There is nothing in the 
law which may prevent an usufructuary 
mortgagee from entering into any arrange- 
ment which might facilitate the recovery 
of what he might consider to be a reason- 
able return for his money. One of the 
methods usually adopted is the leasing out 
of the mortgaged property either to third 
parties or to the mortgagor himeelf. [B] 

As regards the two cases quoted in the 
judgment of the Court below, they were 
decided on the particular documents be- 
fore the learned Judges and I do not pro- 
pose to consider the termsof the documents 
considered there. 

I would, therefore, allow the appeal, set 
aside the decree of the Court below and 
remand the suit to it for decision on the 
merits. I would direct that the costs here 
and the costs in the Court below should be 
costs in the cause. 

Ashworth, J.—I concur in the above 
finding. [A]I agree with the reasons for 
holding that a previous suit for arrears of 
rent operated as res judicata and debarred 
the respondents from pleading that the rela- 
tienghip in present suit ef landholder and 
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lessees are only the adults among the 


tenant did not exist.[A] [B] As to second 
plea thatthe suit was bad because in effect 


it was a suit by a.mortgagee for interest 


and nota suit by a landholder for rent, 
it appears to me impossible to deny a 
usufructuary mortgagee the right to 
lease the mortgaged land to the mort- 
gagor and by so doing to bring what 
under a simple mortgage would have 
been interest into the category of rent. He 
could lease toa third party and why not’ 
to the mortgagor? In the decisions relied 
upon bythe lower Oourt[Baghelin v.Mathura 
Prasad (1) and Altaf Ali Khan vy. Lalta 
Prasad (2)] the facts were different. There 
the mortgagee was given a right to realise 
under the mortgage the whole interest on 
the mortgage loan. -He was also given the 
right to realise this interest as rent under 
a contemporaneous lease. The former pro- 
vision was inconsistent with the latter, 
for it was inconsistent with the mort- 
gagee being given a right of occupation 
which he could pass back to the mortgagor 
by a lease. There could not have been an 
intention that the mortgagee should at the 
same time have a right of occupation in, 
lieu of interest and a right to interest. 
There was thus an ambiguity in the mort- 
gage-deeds which the Courts avoided by 
ignoring the provision as to occupation by 
the mortgagee, in view of the fact that the 
apparent right of occupation was contra- 
dicted by a stipulation in the form ofa 
colourable lease that the mortgagor should 
continue occupation. The deeds were, 
therefore, construed as simple mortgage- 
deeds, In the present case the right of the 
mortgagee to recover interest was confined 
to the contingency of the profits on the 
lands realised by means of a lease to the 
mortgagor not reaching a certain ambunt, 
The mortgagee before claiming any interest 
under the mortgage would be bound toshow 
that he had done everything that he could 
to realise profits up to the amounts stated, 
He would thus be bound to show that he 
had taken full advantage of the lease given 
to the mortgagee. In the present case, 
therefore, the mortgagee had not only a 
right to sue on the lease but was bound to 
do so[B] The decision referred to, if rightly 
construed; appears to me to be no authority 
for holding that a’ usufructuary mortgagee 


(1) 4 A. 430; A. W. N. (1882) 71; 2 Ind. Dec. (x. 8.) 
af 19 A. 496) A. W, Ni (1897) 128; 9 Inds Dees (N, 6.) 
dd 5 
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cannot at the time of mortgage (i. e, in 
the same transaction), lease to the mort- 
gagor the land, occupation of which is being 
transferred to him (the mortgagee) under 
- the mortgage, or for. holding that. where 
the object of the lease’ is merely to facilitate 
collection of what would have been interest 
(and not rent) if the mortgage had not 
been usufructuary, the lease will be in-, 
operative. 
` By the Court.—We allow the 
` appeal, set aside the decree of the Court 
below and remand the suit to it for 
disposal of the remaining issues. Oosts 
here.and hitherto will abide the result. 
ASN. A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Ssconp Crviu Aperats Nos, 1503 AND 
1504 or 1925, 

6 February 24, 1927. 
£ Present:—Mr. Justice Lindsay and 
Mr, Justice Sulaiman. 
Musammat CHUNMUN KUARI— 

DEFENDANT—APPELLANT 


versus : 
JAGOTBALI AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Pre-emption—Suits by rival claimants—Dismissal of 
one suit-—-Omission to appeal—Res judicata—Arazidar, 
whether co-sharer—Property of less value accepted by 
vendee at higher valuation—Pre-emption amount, 

Where suits for pre-emption are instituted by rival 
pre-emptors, the fact that neither the vendees nor the 

‘rival pre-emptors appeal against a decree dismissing 
a suit by one of the rival pre-emptors does not debar 
them from appealing against the decrees passed in 
their suits. [p. 519, cole. 1 & 2; A] 

Zaharia v. Debia (1), distinguished. 

The particular class of proprietor called, in the 
District of Gorakhpur, an arazidar is nota co-sharer 
and will not, therefore, come within the provisions of 
a wajib-ul-arz relating to the pre-emptive rights of 
co-sharers. [p. 519, col. 2; p. 520, col. 1; B] 

Surwan .Prasad v. Basdeo Narain Singh (2), 
followed. -. z 

Where property, is accepted by the vendee at a 
higher valuation iņ satisfaction of a decretal debt 
for a higher amount due to him from the vendor, a 
pre-emptor is not entitled to have the property on 
payment ofits real value alone. He must. satisfy the 
decree of the vendee to the same extent as the vendee 
was prepared to treat the decree as satisfied by the 
sale. [p. 520, col.1; C] 

Second appeal from the decree of the 
Subordinate Judge, : Gorakhpur, dated the 


14th April, 1925. 
Mr. Baleshwart Prasad, for the Appel- 


lant. _. 
“Ma, P. ba; Banerji, for the Respondents, : 
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JUDGMENT .—This litigation has had 
a chequered history. It arose.out of a 
sale which was carried out on the 16th of 
June, 1920. The sale was of property in 
three villages in the Gorakhpur District 
and the vendors were persons against whom 
a decree for sale on a mortgage had been 
obtained. The property was sold on the 
date above mentioned to the decree- holders, 
two ladies, named, Musammat Ohunmun 
Kunwar and Musammat Murat Kunwar, 
and in the sale-deed it was stated that 
although the actual value of the property 
sold was not more than Rs, 1,000, never- 
theless as an act of grace the purchasers 
were willing to give the vendors credit for 
the sum of Rs. 1,500 in part satisfaction ef 
the decree existing against the vendors at 
that time which was on the point of execu- 
tion. 

Three suits were brought to pre-empt 
this sale. The first of them was. brought 
by Jagatbali and others (Suit No. 243 of, 
1921), A month later two other suits were 
filed respectively by Basant Lal and Dhanpat 
Lal; Basant Lal’s suit was No, 316 of 1921 
and Dhanpat Lal’s suit was No. 320 of 1921. 
All these three cases were consolidated and 
tried together in a Court of the Munsif. 
The result was that the suit of Basant Lal 
No. 316 of 1921 was dismissed altogether. - 
He thereupon disappeared from the litiga- 
tion for he did not appeal. As regards the 
other two suits the Munsif gave a sort of 
consolidated decree. He was of opinion 
that Jagatbali and others, the plaintiffs in 
Suit No. 243 of 1921, had a better right to 
pre-emption than the plaintiff Dhanpat Lal 
in Suit No. 320 of 1921, although Dhanpat 
Lal, he found, had also a better right to 
take the property than the vendees. He 
gave a decree providing that Jagatbali and 
his co plaintiffs should, in the first in- 
stance, exercise theirright to pre-empt. In 
default of Jagatbali and his co-plaintiffs’ 
exercising their right he declared that 
Jagatbali and others and the rival pre- 
emptor Dhanpat Lal should be entitled to 
preempt in equal share each depositing 
one-half of the pre-emption money, and 
in default of Jagatbali and his co- plaint- 
ifs’ depositing their half share Dhanpat 
Lal was to be entitled to pre-empt the 
whole, 


_ Another dispute in the Court of first 
instance was regarding the amount of.the 
sale consideration, The Munsif was of 
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opinion that the real consideration was 
only Rs. 1,000. 

After the suit had been decided in the 
Munsif's Court there were two appeals to 
the Oourt of the District Judge. Musammat 
Chunmun Kunwar and her co-vendee ap- 
pealed against the decree'in Suit No. 243 
of 1921, that is to say, the suit in which 
Jagatbali and others were plaintiffs. Mu- 
sammat Chunmun Kunwar and her co-pur- 
chaser did not appeal against thé decree 
in Suit No. 320 of 1921 in which Dhanpat 
Lal was the plaintiff. : 

Dhanpat Lal, on the other hand, appealed 
against the decree passed in his own Suit 
No. 320 of 1921 but he failed to appeal 
against the decree in Suit No. 243 of 1921 
in which Jagatbali and others were the 
plaintiffs and he, Dhanpat.Lal, was arrayed 
as a defendant, 

These appeals were tried out in the Court 
of the Additional Subordinate Judge of 
Gorakhpur. Second appeals were preferred 
against his decisions and by a judgment 
of the lst of December, 1924, a Bench of 
this Court set aside the decisions. of the 
lower Appellate Court and sent the two 
opps back for re-trialin accordance with 
aw. 


[A] Those appeals have been re-tried 


‘though perhaps it would be difficult to say 


that the re-trial had been in accordance with 
law. And now we have these two Appeals 
Nos. 1503 and 1504 of 1925 before us. What 
has been decided at this time in thelower 
Appellate Ccurt is that both the appeals 
were barred by the principle of res judicata, 
The lower Appellate Court has decided the 
case on what appears to us to be a very 
extraordinary ground. We have recited 
above that there were three rival suits for 
pre-emption and that one of them, the suit 
of Basant Lal No. 316 of 1921, was dis- 
missed. It was held that Basant Lal had 
no right of pre-emption. The Judge of 
the lower Appellate Courtseems to think 
that, because neither the vendees nor the 
rival pre-emptor Dhanpat Lal appealed 
against the decree in the suit which was 
brought by Basant Lal and which was dis- 
missed, their appeals were barred by the 
principle of res judicata, In his judgment 
the learned Judge of the Court below refers 
to the principle laid dowa in Zaharia v. 
Debia (L). Ia ouropinion that principle 
could not be applied so as to defeat the 


(1) 7 Ind, Oas, 156;:7 A, Tan J, 861; 33 A, 5L. 
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appeals which wera before the Court below 
on the principle of res judicata. Basant 
Lal has passed outof the litigation alto- 
gether and there is no longer any question 
of any rivalry between him and the other 
two sets of pre-emptors, and no question, 
certainly, between him and the vendeeg 
Musammat Chunmun and her co-pure 
chaser. [A] 

We have to consider each case separately. 
Musammat Chunmun Kunwar, as we have 
said, appealed against the decree in Suit 
No. 243 of 1921, that is to say, the suit in 
which Jagatbali and others succeeded. We 
are of opinion that there was nothing in 
the history of this litigation to prevent 
Musammat Chunmun’s appeal being heard 
as against Jagatbali. It is quite true that 
she did not appeal against the decree 
which was passed in the suit of Dhanpat 
Lal, Suit No. 320 of 1921, and, therefore, no 
question of any rights as between Musammat 
Chunmun and Dhanpat Lal can now be 
agitated. As between these parties all 
matters are clearly res judicata. As regards 
Dhanpat Lal, he appealed only against the 
decree in his own suit and he did not 
appeal against the decree in Suit No 243 
of 1921 which declared that Jagatbali had 
a superior right of pre-emption to him. 
We think, therefore, that Dhanpat Lal can- 
not any longer be held to agitate any 
question as between himself and Jagatbali. 

Having arrived at this conclusion we how 
take up in the first instance Second Appeal 
No. 1504 of 1925, that isto say, the appeal 
of Musammat Chunmun Kunwar. In order 
to save a further re-trial of the case we have 
decided, after going through the record 
which is before us, to decide this appeal 
finally on the merits. 

Musammat Chunmun Kunwar and an- 
other were the purchasers. They put up 
the defence that there was no custom of 
pre-emption which entitled Jagatbali and 
his co-plaintiffs to preempt. Jagatbali had 


-set up a right of pre-emption in two out 


of the three villages in which the property - 
sold is situate. He was unable to establish 
acustom of preemption existing in the 
third village. The wajib-ul arz was pro- 
duced and the Court of first instance, in 
our opinion, rightly found that Jagatbali 
had proved the existence of a right of pre- 
emption in two out of the three villages. | 
[B] Another plea which was raised by the 
vendees was that even if a custom of pre- 
emption was found to exist then Jagatbali 
. 
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and his co-plaintiffs had no better right to 
_ take the property than the vendees them- 
selves. It is admitted before us that Jagat- 
- bali and his co-plaintiffs are co-sharers in 
the two villages in which the custom 
obtains, The two vendees are only what is 
` called “arazidars”. In the case reported in 
Surwan Prasad v. Basdeo Narain Singh (2) 
jt was held that “the particular class of 
proprietor called, in the District of Gorakh- 
pur, an arazidar is not a co-sharer and 
will not, therefore, come within the pro- 
visions of a wajib-ul-arz relating to the 
pre-emptive rights of co-sharers.” 

Applying that principle to the case before 
us it is clear that the vendees in this case 
cannot set up any right of pre-emption as 
against Jagatbali and his co-plaintifis who 
are co-sharers. We find, therefore, that 
Jagatbali and his co-plaintifis were entitled 
to pre-emption. [B] 

[C] The only other matter to be consider- 
ed is what was the proper consideration 
for the sale. We donot. agree with the 
Court of first.instance that the sale con- 
sideration was Rs. 1,000 only. When it is 
borne in mind that the vendees had a 
decree against the vendors for a sum in 
excess of Rs, 1,500 and that the decree- 
holders were willing to take over the pro- 
perty in suit at a valuation of Rs.1,500 in 
satisfaction or, at any rate, reduction, of 
the decretal debt, we are not prepared to 
say that Jagatbali and his co-plaintifis 
are entitled to have thisproperty at Rs.1,000, 
although as a matter of fact, it may be 
the case that the property is not worth 
more than Rs. 1,000. Any person who wants 
to take the property from the vendees must 
satisfy the decree of the vendees to the 
game extent as the vendees were prepared 
to treat the sale as satisfied and so we 
hold that the proper consideration is 
Rs, 1,560.[C} This sum has to be distribut- 
edover the two villages in which the right 
of pre-emption exists, and applying the 
ratio which was adopted in the trial Court 
we find thatthe price which Jagatbali and 
his co-plaintifis in Suit No. 243 of 1921 are 
liable to pay is a sum of Rs. 924. So much 
for Second Appeal No, 1504 of 1925, . 

As for Appeal No. 1503 of 1¥25 (that is 
the second appeal of Dhanpat Lal) it is 
not competent inasmuch as Dhanpat Lal 
failed to appeal against the decree which 
was passed in favour of Jagatbali and 
° (2) 74 Ind. Oas. 124; 45 A. 237; 21 A D.. J. 65; A L 
2 1923 All, 139; 
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othersin Suit No. 243 of 1921. The result, 
therefore, is that we dismiss Second Appeal: 
No. 1503 of 1925 with costs to the respond- 
ents including fees on the higher scale, 

As for Second Appeal No. 1504 it is allow-. 
ed in part. We vary the decree for pre-emp- 
tion whieh has been passed, in this way; 
namely, that we decree the claim for pre- 
emption of Jagatbaliand others in Suit No. 
243 of 1921 on condition of their paying a 
sum of Rs, 924 within eight weeks from the 
date of this Court's decree. If this money is 
deposited within the time limited the suit 
will be decreed with costs in all Courts 
including in this Court fees on the higher 
scale. In case the money is not deposited 
within the time limited then the suit 
(No, 243 of 1921) will stand dismissed with 
costs in all Courts including in this Court 
fees on the higher scale. 

A. N, A. Decree accordingly, 





LAHORE HIGH COURT. 
GiviIL Revision PRTITION No. 85 or 1927. 
January 30, 1927. 
Present:—Mr. Justice Dalip. Singh. 
` JHANDA—PETITIONER 

, versus 
MUHAMMAD ISMAIL—DEORER-HOLDER 
AND MUZAFAR ALI—Jtpement-Destor 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151, O, 
XXI, rr. 90, 92—Order under inherent power, whether 
appealable—Appeal, conversion of, into revision— 
Intending purchaser applying for setting aside sale— 
Sale set aside by executing Court—Interference on 
appeal by District Judge, legality of. 

An order under s. 151, Civil Procedure Code, is not 
appealable nor is an order under O. XXI, r. 92, open to 
second appeal. fp. 521, col. 1; A] 

Where no appeal is competent, High Court may 
treat an appealas a revision. [p. 521, col. 2; 8] 

A judgment-debtor’s property was ordered to be 
sold on 3rd May. On the 6th May, one J put in an 
application that there had been no sale on the 3rd, 
but it took place on the 4th and that he was prepared 
to buy the property at a much higher price. The 
Court allowed another auction and J purchased the 
property at a much higher price. On appeal the 
District Judge set aside the sale in favour of J hold- 
ing that he had no interest within the meaning of O. 
XXI, r. 90 to have the first sale set aside. 

Held, that if the word ‘interest’ did not caver the 
case of an intending purchaser, then the Court must 
be taken to have acted under s. 151 and not under 
O. XXI, r. 92 and as such no appeal lay to the Dis- 
trict Judge and his order, therefore, could not stand. 
If, on the other hand, the applicant's interests were 
afiected within the meaning of the phrase in O, KAT, 
r, DO then the Gourt was wrong. in holding that he 
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had no such interests and that, therefore, in either 
ease the District Judge's order was wrong. [p. 521, 
col. 2; ©] : 


Petition for revision, of the order of the 


District Judge, Sialkot, dated the 29th 
June, 1926. 
Lala Mool Chand, R. B., for the Petitioner. 
“Mr. Akbar Ali, for the Respondents. 


JUDGMENT.—In execution of a 
decree against a minor judgment-debtora 
house belonging to the judgment-debtor 
was ordered to be sold on the 3rd May, 1926, 
' at 10 o'clock, On the 6th May one Jhanda 
put in an application to the Court stating 
that-he was an intending auction-purchaser 
but that no auction had been held on the 
3rd May at all, that subsequently he had 
learnt that there had been auction on the 
4th May, 1926, that the property had been 
sold.at this auction for Rs. 2,950 and that 
he himself was willing to pay Rs. 3,400. 
He suggested that the auction had been 
improperly held and personally benefited 
some persons, The Court called for the 
report of the auctioneer, held that the sale 
had taken place on the 4th andnot on the 
ard, set aside the sale and directed a re-sale 
on the 9th. On the 9thit appears that the 
property was sold to Jhanda for Rs. 7,000. 
The Court had given no notice to the first 
auction-purchaser but proceeded to act on 
the application of Jhanda and the auction- 
eer's report. .The auction-purchaser then 
appealed to. the learned District Judge, 
The learned District Judge held that the 
Court has purported to act under O. 
XXI, r. 92 as shown by the trend of its 
judgment and that the application was 
under O. XXI, r. 90, because its con- 
tents conveyed that idea. He then held 
that Jhanda had no interest to enable 
. him to apply under O. XXI, r. 90, and 
he, therefore, accepted the appeal and 
confirmed this sale in favour of the first 
auction-purchaser the appellant before him, 
Jhanda has appealed to this Court. 

[A] A ‘preliminary objection is taken by 
Counsel for the respondent that no appeal 
lies, He contends that if the order of 
the Court was under O. XXI, r. 92, then 
nogsecond appeal lies to this Court and 
that ifthe order of the Court was under 
s. 151, then also nosecond appeal lies to this 
Court. The learned Counsel for the ap- 
pellant concedes that this isso but urges 
that the appeal should be treated as a 
revision. [A] He contends that the Oourt is 
wrong: im. holding that the application 
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0, XXI, r. 90 or that 
the order of the Court was under 
O. XXI, r. 92 and that, therefore, the 
order must be taken to have been made 
under s. 151 and, therefore, no appeal lay to 
the District Judge. In the alternative 
he contends that the word “interest” in 
O. XXI, r. 90 is wide enough to cover the 
case of an intending auction-purchaser. 
It seems tome that there is force in his 
contention, There is nothing in the appli- 
cation orin the order to show that the 
trial Court purported to act under 
O. XXI, r. 92, because I am unable to see 
how the trend of the judgment would 
have been different if it had purported to act 
under s, 151. [C] If, therefore, it is correct 
thatthe word “interest” doesnot apply to 
the case of intending auction-purchaser it 
must be taken that the Court acted under 
s. 151 and not under O. XXI, r. 92. If, 
on the other hand, the applicant's in- 
terests were affected within the meaning 
of the phrase in O. XXI, r. 90 then the 
Court was wrong in holding that he had 
no such interests. In either event the 
order passed in appeal cannot stand. [0] 

I, therefore, accept this revision but I find 
that the auction-purchaser the respondent 
here was never given a chance to make 
good any contention he might have had to 
raise as to the proper conduct of the sale. 
lt was necessary to give him notice before 
proceeding to act on the application of 
Jhanda. [B]I, therefore, treating this appeal 
as a revision, accept it and remand the case 
to the trial Court to determine after giving 
noticé to the respondent-auction- purchaser 
whether thesale was properly heldor not.[B] 
The Qourt will also decide the point as to 
whether Jhanda is applying under 
O. XXI, r. 90 or under s. 151 and what 
section if any it purports to act under 
and also whether s. 151 applies to the case 
Ialso set aside the order of the 
trial Court confirming the sale in favour 
of Jhanda. The Oourt will also give 
notice to the judgment debtor and his 
guardian ad litem to enquire if they wish 
to abide by the compromise in the Appel- 
late Court in the present circumstances, 
Appeal accepted: 


R. L. Case remanded. 
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OUDH CHIEF COURT. 
Seconp Orvit APPEALS Nos. 284 AND 

| 312 oF 1926. 

February 3, 1927. | 
Present:—Sir Louis Stuart, KT., Chief 
Judge and Mr. Justice Raza. 
“GAJODHAR LAL—DEFENDANT— 
APPELLANT 

VETSUS . 
SECRETARY, HUSAINABAD TRUST, - 
HUSAINABAD, LUCKNOW AND ANOTHER 
—PLAINTIFFS— RESPONDENTS, 
Res judicata—'Directly and substantially im issue’ 
—‘Finally heard and decided'—Finding upon issue 
not necessary for decision, whether operates as res 


judicata, : a 
: When a matter directly and substantially in’ issue 


i suit has been directly and substan- 
Pe ja ta a previous suit and has been finally 
heard and decided between the same parties, the 
issue cannot be re-opened in a subsequent suit not- 
withstanding the fact that the previous suit could 
have been decided independently of the decision 
upon that issue. [p. 523, col. 1; A] ; 

Appeal against the order of the First 
Additional Subordinate Judge, Lucknow, 
dated the 2nd March, 1926, the judgment 
and decree of the Second Additional Sub- 
Judge, Lucknow, dated the 24th April, 
1926, modifying that of the Munsif, North 
Lucknow. , 

Messrs. A. P. Sen, S.N. Roy and Sailen 
Roy, for the Appellant. 

Mr. H. C. Dutt, for the Respondents. 


JUDGMENT.—The suit out of which 
these two appeals arise was a suit brought 
by the Husainabad Trust and another to 
eject Gajodhar Lal from the possession of a 
certain shop and Baradam in Lucknow 
City. The facts may be stated very shortly. 
The land upon which these shops and 
Baradari stand was formerly the property 
of a lady called Nawab Wazir Begam and 
at some period prior to.1899 it was oc- 
cupied by Jhabbu Lal deceased the father 
of Gajodhar Lal as her tenant. In the 
year 1919 Nawab Wazir Begam issued a 
notice to Gajodhar Lal (whose father 
Jhabbu Lal had then died) calling on him 
to pay rent at Rs. 60 a year if he wished to 
remain -in possession of the premises. He 
continued in possession and she subse- 
quently instituted a suit against him, not for 
ejectment but for four months’ arrears of 
rent calculated at Rs.60 a month. That 
suit was heard and decided by Pandit Tika 
Ram Misra then Additional Munsif of 
Lucknow. His decision is dated 2lst Feb- 
ruary, 1920, and is Ex. A-2 upon the record. 
He decided in that suitin the frst place 
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that the notice issued by Nawab Wazir ` 
Begam was nota valid notice inlaw. He, 
found that the rent previously paid by 
Gajodhar Lal was Rs. 30 a month and he- 
gave a decree in favour of the plaintiff for 
Rs. 120 at the rate of Rs. 30 a month. He’ 
decided other matters to which we shall 
advert later. Subsequently Nawab Wazir 
Begam created a wakf and appointed the 
Husainabad Trust as mutawalii of the wakf. 
The Husainabad Trust has over the head 
of Gajodhar Lal given a lease of these pre- 
mises to a certain Mirza Mohammad Askari 
and hasissued a notice of ejectment against 
Gajodhar Lal, As Gajodhar Lal refused 
to give up the premises in question the 
Husainabad Trust and Mirza Mohammad 
Askari sued to eject him in the Court of 
the Munsif of North Lucknow. The Munsif 
of North Lucknow decreed the suit absolute- 
ly and ordered his ejectment. He appeal- 
ed. His appeal was heard by the Additional 
Subordinate Judge, Lucknow, who upheld 
his ejectment but modified the decree by 
directing that Gajodhar Lal would be 
permitted to remove the materials standing 
upon the site if he,wished to do so. 
Gajodhar Lal has appealed against the 
decree as it stands in Appeal No. 284 and - 
the plaintiffs have appealed against that 
portion of the decree which permits him to 
take away the materials in Appeal No. 312. 
Both the Courts below have decided that 
certain portions of the decision of Pandit 
Tika Ram do not operate as res judicata ` 
in the present matter. The decision of 
these two appeals, in our opinion, can take 
place upon a finding upon this point alone. 
We donot consider that the Courts below 
have taken a right view on this point. 
When Nawab Wazir Begam sued Gajodhar 
Lal for Rs, 120 for arrears of rent Gajodhar 
Lal objected in the first place that the 
notice had not the legal effect of increas- 
ing his rent from Rs. 30 to Rs. 60 a month 
but he also took the position that the 
structures upon the site had been made by 
Jhabbu Lal, his father, with his own money ` 
and that he was entitled to occupy those 
structures for ever upon a reasonable rent 
and that, until a Court had decided what . 
was a reasonable rent the rent of Rs. 30 a 
month could not be enhanced by the plaint- 
iffs. Pandit Tika Ram Misra, undoubtedly 
decided that the notice was invalid but 
upon the other points he found that Jhabbu 
Lal had made the constructions standing 
upon the site at his own expense in 
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1899 with the consent of Nawab Wazir 
Begam, that Nawab Wazir Begam was not 
entitled to enhance the rent at her own 
will and that although she would be en- 
titled to come to a Court of Law and ask the 
Court of Law to enhance the rent no en- 
hancement could take place until it had 
been made by sucha Court. He further 
held that as Nawab Wazir Begam had 
consented to the making of these construc- 
tions many years before, she was precluded 
from ‘ejecting Gajodhar Lal without pay- 
ment of compensation. The Courts below 
have found that the decision on these 
points does not operate as res judicata be- 
tween the parties. We consider that they 
were-in.error. The issues are directly and 
substantially in issue in the present suit, 
They were directly and substantially in 
issue in the former suit. The former suit 
was, between Gajodhar Prasad himself and 
between Nawab Wazir Begam through 
whom the present plaintifis claim. The 
litigation was under the same title. The 
Court which tried the former suit was com- 
petent to try the subsequent suit. The 
matters had been alleged by one party and 
denied by the other. The ground upon 
which the Courts’ below would hold that 
the matter was not covered by the law of 
res judicata is that in view of the deter- 
mination of Pandit Tika Ram Misra that 
the notice was not valid it was: unneces- 
sary for the Court to go into the other 
points raised. There may have been some 
authority for such a view in the past and 
some countenance to it will be found in 
. Lezat-unnissa Begam v. Kaniz Fatima Begam 
(1). [A] But the law, inouropinion, upon this 
point must now be taken to be that when 
a matter directly and substantially in issue 
in a subsequent suit has been directly 
and substantially in issue in a previous suit 
and has been finally heard and decided 
between the same parties the issue cannot 
be re opened in a subsequent suit notwith- 
standing the fact that the previous suit 
could have been decided independently of 
the decision upon that issue.[A] We say this 
in view of the remarks of their Lordships 
of the Judicial Committee in Midnapur 
Zamindary Co., Lid. v. Naresh Narayan 
Roy (2). In that decision of their Lordships 

(1) 36 Ind. Cas. 643; 19 O. O. 68; 3 O. L. J. 677. 

(2) 80 Ind. Cas. 827; 51 I. A. 293; A.I. R. 1924 P. 
O. 144; 26 Bom. L. R. 651; 47 M. L. J. 23; 51 0. 631; 
35 M. L. T. 169; (1924) M. W. N. 723; 29 ©. W. N. 
34; 20 L.W. 770; L. R. 5 A. (P. 0.) 137; 23 A.L. J 
76; 3 Pat, L. R, 194; 6 P.L, T, 750 (P. O). 
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(which is of 1924) the following deci- 
sion* of the Calcutta High Oourt was 
approved (page 301f): “It was centended 
before us that whatever the appellants 
might have donein this respect, the issue 
in fact was not a necessary or proper one 
to be tried in that suit, and that it is open 
to usto say so. But we must see first 
whether this Court adjudged otherwise; 
that is, whether this Court having the 
question before its mind decided that the 
issue did arise. If so, that decision would 
be as much res judicata as the final deter- 
mination of the issue on the merits,” We 
must remember further what was the posi- 
tion of the parties in the previous case, 
Gajodhar Lal, when Nawab Wazir Begam 
was endeavouring to obtain enhanced rent 
from him, took the position in the first place 
that, she had not adopted a legal method 
of enhancing the rent, and that the notice 
that she issued to him was invalid, but he 
also.took the position that it was not within 
her power to enhance his rent at all and 
that the enhancement could ‘only be made 
by a Court. He had aright to have both 
questions decided and in order to have 
them decided it was necessary to decide 


‘the question of fact as to whether his father 


had or had not made the constructions upon 
the site at his own expense and with the 
consent of Nawab WazirBegam. He had 
further a right to have decided the tenure 
upon which he was holding the property 
and once those points were decided in that 
suit the question was set at rest and could 
not be re-opened in a subsequent litigation. 
Taking this view the decision here can 
only be that the Husainabad Trust had no 
right to attempt to eject Gajodhar Lal in 
the manner in which they have sought to 
eject him. It may be open to them inthe 
future should they so desire, to come into 
Court and ask either that Gajodhar Lad’s 
rent should be enhanced by the Court or 
that Gajodhar Lal should restore the build- 
ings to them upon the payment of proper 
compensation. It is urged by the learned 
Counsel for the plaintiffs that the latter 
action has been already taken but we do 
not consider thatit has been taken. We 
consider that the plaintiffs attempted to 
eject Gajodhar Lal without paying him any 
compensation, that they denied strenuously 
all along their liability to pay him any 
compensation, and that they only added as 
See 63 Ind. Cas. 161—[Hd,] 
yPage of 51 I, A [Hd] 
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` an afterthought that if everything against 
them was decided they then might 
consider the question of paying him com- 
pensation. In any circumstances their suit 
would fail and it would be unnecessary to 
restore Gajodhar Lal to the possession of 
these premises. We consider that no useful 
purpose would be served while restoring 
Gajodhar Lal to the possession of these 
premises from continuing ourselves or 
through the Court below proceedings to 
determine the amount of compensation 
upon the payment of which by the plaint- 
iffs he may be subsequently ejected. From 
the manner in which the plaintiffs have 
conducted their case we consider that they 
are notentitled toany relief of the kind, 
It will be open to them, as we have already 
said, to institute a suit subsequently for 
theinerease of Gajodhar Lal’s rent or it 
will beopen to them, if they so wish, sub- 
sequently to tender to him compensation, 
and in event of his refusing to accept it, 
to bring the matter before a Court of Law 
as to the,terms upon which he can be 
ejected by the payment of compensation; 
but on the present proceedings they deserve 
no relief at all, We, therefore, direct that 


their suit stands dismissed and that the. 


plaintiffs pay their own costs and the costs 
of Gajodhar Lalin all Courts and in all 
proceedings. The result is that Appeal 
No. 284 is decreed and Appeal No. 312 ie 


dismissed. 


G. H. Appeal No. 284 allowed., 


Appeal No. 312 dismissed. 


ALLAHABAD HIGH COURT. 
Seconc Crviz Appaa No. 1052 oF 1926. 
February 28, 1927. 
Pregent:—Sir Grimwood Mears, Krt., Chief 

. Justice, and Mr. Justice Dalal. 
Tar MUNICIPAL BOARD or BENARES— 
i DEFENDANT—ÅPPELLANT 
VETSUS 
B. SHAMBHU NATH—PILAINTIFE— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), s. 16 
—Ordinary suit—Abandonment of portion of claim— 
Suit falling within cognizance of Small Cause Court 
Jurisdiction to proceed with trial—Return of plaint 
—Practice—Jurisdietion, plea of, may be raised at any 


stage. : ; 
Where through abandonment of portion of a claim 
a suit which was filed as an ordinary suit, becomes 
cognizable by a Small Cause Court, the Court in 
* which the suit was originally instituted ceases to 
| have jurisdistion to prosesd with the trial and 
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should, therefore, return the papers for presentation 
to the proper Court. [p. 525, col. 1; A] 

Section 16 of the Provincial Small Cause Courts 
Act is imperative and a suit cognizable by a Small 
Cause Court cannot be tried by any other Court havy- 
ing jurisdiction within the local limits of the juris- 
diction of the Court of Small Causes by which the 
suit is triable. [p. 525, col. 1; B] 

An objection to the jurisdiction must be taken by 
any Court, however late in the day it may be raised, 
if it happens that on the facts admitted or proved 
itis manifest that there is a defect of jurisdiction. 
[p. 525, col. 1; C] 

Second appeal from the decree of the 
Additional Subordinate Judge, Benares, 
dated the 22nd of February, 1926. 

Dr. K.N. Katju, for the Appellant. 

Messrs. P. L. Banerji and Shiva Prasad 


Sinha, for the Respondent. 


JUDGMENT?—On the 24th of March, 
1925 one Shambbu Nath sued the Municipal 
Board of Benares and one Babu Chandra Bal 
for damages laid at Rs. 1,440. This.amount 
was split into two sums of Rs, 440 and 
Rs. 1,000. Rs. 440 being the damages 
saidto have been sustained by an order 
whereby a certain balcony over a.footh-path 
was ordered to be removed by the Municipal 
Board; and Rs. 1,000 were the damages 
claimed by the plaintiff in respect. of alleged 
improper acts of the Municipal Board of 
Benares and by Babu Chandra Bal per- 
sonally. On the 24th of August, lyzo, the 
plaintiff made an application.by which he 
sought to be allowed to exempt Babu 
Chandra Bal-against whom he had made 
allegations of wrong doing. The Muasif, no 
doubt, accepted the application as an admis- 
sion on the part of the plaintiff that the 
allegations. against Chandra Bal were 
entirely groundless and allowed the appli- | 
cation. The plaintiff also asked that his 
claim for Rs. 1,000 damages should be 
struck out and that was done; and there- 
upon from the moment that the amendment 
was made, the claim ceased to be a claim 
for Rs. 1,440 and became a claim for Rs. 440. 
At this date, 24th of August, 1925, Babu 
Hanuman Prasad Verma was the Presiding 
Officer of the Small Cause Court, Benares 
with jurisdiction upto Rs. 500, and, in our 
opinion, it wasthe duty ofthe Court asa 
mecessary consequence of allowing the 
amendment at once to return the papers to 
the plaintiff with instructions to him to 
proceed in the Small Oause Oourt if he 
wished to continue the action in its then 
state.. The result of the matter in the 
Court of the Munsif was that the claim of 
Shambhu Nath was deereed for Re; 200 
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The Municipal Board appealed and we are 
told, although we have not gone into the 
matter, that the decision of the Additional 
Subordinate Judge seems to have been 
based upon the pleadings ae they existed 
before the amendment. Wedo not know 


how that may be and itis not material for . 


our decision to-day to discuss the question 
of either of the decisions arrived at by either 
Court, because, a point has been taken 
that the Munsif had no jurisdiction to enter 
upon the trial of this matter when once it 
` had been reducéd by amendment to aclaim 
for Rs. 440. [B] Section 16 of the Provincial 
Small Oause Courts Act, 1887, has been read 
to us and thé imperative nature of the 
terms of that section provides that a suit 
cognizable by a Court of Small Causes 
shall not be tried by any other Court 
having jurisdiction within the local limits 
ofthe jurisdiction of the Court of Small 
Causes by which the stiit is triable. [B] We 
think the objection of the Municipal Board 
at Benares a good one and that the objection 
to the jurisdiction which we are informed 
to-day aceording to Mr, Peary Lal Banerji 
is only an objettion to the decision on 
appéal of the Additional, Subordinate 


Judge, must névertheless by us be regard- - 


edasa matter affecting the jurisdiction of 
the Munsif and the objection must be 
given weight toin both Courts. In. the 
‘ease of Ram Lal-Har Gopal v. Kisan- 
chandra (1) there is a passage in the 
‘middle df page 393*, which lays down that 
[C] an objection to the jurisdiction must be 
‘taken by any Court, however late in the 
day it may be raised, if it happens that’ on 
‘the facts-admitted or proved it is manifest 
‘that there is a défect of jurisdiction. [C] 
[A] Thére was, ih ouropinion, adefect of juris- 
‘diction from the-24th of August, 1925, and 
‘the Munsif having thereafter entertained 
the case: we sweep asidé the decision of the 
Munsif aiid öf thé Additional Subordinate 
‘Judge and order that the plaint be returned 
to Babu Shambhu Nath for presentation 
46 a proper Court if he has not already 
‘had asufficiént ainount of litigation about 
this matter.[A] The costs of all thesé pro- 
ceedings will abide the result, if ho suit is 
instituted within one month, the matter is 
tó comé‘in-our list for decision ‘as to the 

(1) 83 Ind. Cas. 531; 22 A. L. J. 386; (1924) M. W. 
N. 79; A. I. R, 1924 P. O. 95;7 N.L. J. 62; 20 N. L. 


R. 33; 19L. W. 
628; 51 O. 361; 26 Bom. L. R. 586; 28 O. W. N. 977; 
511. A. 72; L. R. 5 A. (P. O.) 216 (P, 0). 


*Page of 22 A, L, J, [Hd] 
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question of costs before allowing him any 
costs and we shall require some explana- 
tion from the plaintiff as to the cireum- 
stances under which he made unfounded 
charges of fraud in the plaint as originally 
drawn. 


ALN. A. Decree set aside, 


—— 


MADRAS HIGH COURT, 
Civin MISCELLANEOUS Seconp APPRAL No, 145 
. oF 1924. 

March 23, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam, 
WORIUR COMMERCIAL BANK, 
Lro., By 1rs SECRETARY, SWAMI- 
NATHA PILLAI—Puaiwtirr— 
APPELLANT 
versus 
KAJA MAROOP SAHIB—Derenpantr 

f —RESPONDENT. ° 

Civil Procedure Code (Act V of 1908), s. 55 (4)—Surety 
bond—Surety undertaking to get judgment-debtor to 
file insolvency petition and to produce judgment- 
debtor—Omission to file insolvency petition—Surety, 
liability of. 

Where a surety executed a bond under s. 55 (4), 
-Civil Procedure Code, undertaking that the judg- 
ment-debtor would, within 30 days, apply to be ad- 
judicated insolvent and that heithe surety) would 
pete the judgment-debtor on the dates fixed for 

is production and that on failure to comply with 

either of those conditions, he would himself satisfy 
the decree: $ ; 
. Held, that where the petition in insolvency was not 
filed within one month the surety became liable, even 
though he produced the judgment-debtor when called 
upon and he could not plead -that he should be 
excused because only one of the undertakings was 
broken. [p. 526. col. 1; A] 

Muthyala Venkobanna v. Firm of Myachand-Vent- 
chand (4), Makanji Mavji v. Bhukhandas Naggrdaa 
(1), Dedhraj v. Mahabir Prasad (2) and Dharam Singh 
‘vy. Nand Singh (3), followed. 

Appeal against the order of the District 
Court, Trichinopoly, in A. S. No. 54 of 1924, 
dated the Sth August, 1924, preferred 
against that of the Court of the District 
Munsif, Trichinopoly, in E. A. No. 851 of 
1923, in O. S. No, 444 of 1918. , 

i Mr. N. Rajagopalàchari, for thé Appel- 
ant, 

Mr. A, ‘Srinivasa Iyengar, for the Ree 
spondent. 

JUDGMENT.—We are unable to 
agree with the decisions of the Courts be- 
low that the surety wag entitled to be disə 
charged, In his bond he made two under- 

fa 3 
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takings viz., (1) that the judgment-debtor 
would within 30 days apply to be adjudi- 
cated insolvent and (2) that he (the surety) 
would produce the judgment-debtor on the 

‘dates fixed for his production. He agreed 
‘that ona failure to comply with either of 
these conditions, he would himself satisfy 
the decree, His liability was not made to 
depend on the happening of the double 
event, viz., failure of the judgment-debtor 
to present an insolvency petition and 
failure of the surety to produce the judg- 
ment-debtor on the dates fixed. The 
security bond was in fact drawn up in 
accordance with the provisions of s. 55 (4) 
of the Civil Procedure Code, which pro- 
vides for the security being realised when 
there is any undertaking both to apply and 
. to appear and a failure to comply with both 
undertakings. 

The section has been so understood in the 
Oourtsof Bombay, Patna and Lahore [vide 
Makanji Mavji v. Bhukhandas Nagardas 
(1), Dedhraj v. Mahabir Prosad (2) and 
Dharam Singh v. Nand Singh (3) and by 
a Judge of this Court in Muthyala Ven- 
kobanna v. Firm of Myachand Venichand 
(4)]. [A] Under the circumstances when the 
petition in insolvency was not filed within 
one month the surety became liable, even 
though he produced the judgment-debtor 
when called upon, and he cannot plead that 
he should be excused because only one of 
the undertakings was broken. [A] 

The District Munsif's order discharging 
the surety andthe District Judge’s order 
on appeal confirming the same are set 
aside. The execution petition must be 
restored to file and the District Munsif 
will proceed to dispose of the plea of the 

` respondent that the decree-holder was res- 
ponsible for the delay in the filing of the 
insolvency petition. 

, Costs in the first Court will abide the 
result and will be provided in the final 
order. Costs in the lower Appellate Court 
and here will be borne by the respondent. g 

V. N. Y. Appeal allowed, 

(1) 86 Ind. Cas. 257; 48 B. 500; 26 Bom. L. R. 415; 
A. I. R. 1924 Bom. 428. 

(2) 57 Ind. Gas. 303; 5 P, L, J. 417; 1 P. L. T. 604; 
(4921) Pat. 19, 

(3) 78 Ind. Oas. 447; A. I, R. 1925 Lah, 170. 

1- (4) 86 Ind, Oas. 304; A. I, R. 1926 Mad, 286. 
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ALLAHABAD HIGH COURT. 
Execution SECOND OIVIL APPEAL No. 956 
oF 1926, 

February 24, 1927. 
Present:—Mr. Justiee Iqbal Ahmad. 
Musammat HAFIZAN AND OTHERS— 

DHORER-HOLDERS— APPELLANTS 


versus 
CHHAKKO LAL AND ANOTAER— 
JUDGMENT-DEBTORS— RESPONDENTS, 

Ex-proprietary tenant—Grove planted on ex-proprie- 
tary holding, whether can be attached and sold in 
oo ore i 

ve an na portion of a = 
holding, poke of tho nates of the a aya 
which it stands and as such cannot be attached 
and sold in execution. [A] 

Jugal v. Deoki Nandan (1), followed. 

Second appeal from the decree of the 
Additional Subordinate Judge, Farrukh- 
abad, dated the 23rd of February, 1926. 

Mr. N. C. Vaish, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT.—This is an execution 
second apeal by the desree-holders. They 
sought to attach certain groves in execu- 
tion of their decree against the judment- 
debtors. [A] The judgment-debtors objected 
to the attachment on the ground that the 
groves sought to be attached were on a 
portion of their ex-proprietary holding and 
as such were not saleable in execution of 
the decree. This objection was overruled 
by the learned Munsif but has been accept- 
ed by the lower Appellate Court. Itis . 
clear from the finding of the lower 
Appellate -Court that the trees sought 
to be attached and sold by the decree- 
holders are situate on a portion of the 
ex-proprietary holding of the judgment- 
debtors-respondents. The trees were plant- 
ed by the judgment-debtors or by their. 
ancestors on their sir land. In view of 
the Full Bench decision in Jugal v. Deoki 
Nandan (1) the judgment-debtors must 
be deemed to have the rights of an ex- 
proprietary tenant in the groves in dis- 
pute, In other words, the groves partake 
of the nature of the holding on which they 
stand, and as such cannot be attached and, 
sold in execution of the decree held by 
the appellants. [A] I dismiss the appeal 
with costs, | 

ALN, A. Appeal dismissed. 
mY 9 A. 88; A. W. N. (1886) 820; 5 Ind, Dec, (N. s.) 
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CALCUTTA HIGH COURT. 
Civin Revision Oase No. 991 or 1926. 
December 20, 1926. 

Present:—Mr. Justice Mukerji 
‘and Mr. Justice Graham. 
PRAVAT CHANDRA GIRI—PLAINTIFE 
— PETITIONER 
Versus 
: AMULYA CHANDRA BHADURI anp 
OTHERS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, O. I, 
r. 10—Addition and substitution of parties, principles 
relating to—Rent suit, conversion of, into suit for title 
—Revision from an order having force of decree. 

To bring a case under O. T, r. 10, Civil Procedure 
Code, it must be shown, first, that the action was 
commenced in the name of the original plaintiff by 


mistake and, secondly, that the substitution or addi- . 


tion is necessary for the determination of the real 
matter in dispute. [p. 528, col. 2; A] 

Asa general rule a plaintiff cannot be added 
without the consent of the existing plaintiffs. Such 
consent is all the more necessary in case of substitu- 
tion. p. 528, col. 2; Bj ` 


A third party ought not to be made a party to a` 


suit for rent soas to convert a simple suit for arrears 
of rent into one for the determination of title to the 
property in respect of which the rent is claimed. 
[p. 528, col, 2; p. 529, col. 1; C] | 

Lodai Mollah v. Kally Dass Roy (5) followed. 

Where no appeal has been preferred from an order 
under O. I, 1.19, Civil Procedure Code. the High Court 
is competent to interfere with it on revision side under 
sB. 115 of the Code. [p. 527, col. 2; p. 528, col. 1; D} 

Oivil revision against an order of the 
Munsif, First Court, at Ohinsurah, District 
Hooghly, dated the 4th March, 1926. 

Babus Brojolat Chakravarty,  Asita 
Ranjan Ghoshand Lalit Mohan Sanyal for 
the Petitioner. 

Babu. Dwarka Nath Chakravarti, Mr. 
Girija Prasanna Sanyal and Babu Jatindra 
Nath Sanyal, for the Opposite Party. 


JUDGMENT. 

Mukerji, J.—The petitionerin this Rule 
instituted a suit for rent in the first Court 
of the Munsif at Hooghly. Thesuit was 
for recovery of the rent for the years 1329 
to 1332. It wasalleged on behalf of the 
petitioner that he had patni talug in Mouza 
Jagannathpur and that defendants in the 
suit were tenants under him. The tenants 
appeared and filed a written statement 
alleging amongst other things that the 
plaintiff. was not entitled to a decree for 
rent as Mouza Jagannathpur was in the 
possession of the Receiver who had been 
appointed in respect of what is known 
asthe Tarakeswar -estate and that they 
had .already paid the rents which were 
‘due from them to the said Receiver. This 
allegation of the defendants was support- 
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ed by the Receiver who made an applica- 
tion to the Munsifon the l4th August, 
1926, praying to be added asa party to the 
suit. The Munsif rejected this application 
by an order dated the 16th August, 1926, 
and in the said order appears to have 
suggested that the Receiver might, if so 
advised, come in and prosecute the suit 
as the sole plaintiff therein. Thereafter 
on the 22nd August, 1926, the Receiver 
apparently acting on the suggestion afore- 
said made an application to the Court 
and the same was granted by an order 
passed on the 13th September, 19:6. By 
this order the Munsif directed that the 
Receiver should be made the sole plaintiff 
in the suitin the place of the original plaint- 
iff,namely, the petitioner and that the Re- 
ceiver should be allowed to prosecute the 
same. It is the validity of the order which 
has been questioned before usin this Rule 
which the petitioner has obtained. 

.[D] An objection in the nature of a pre- 
liminary objection has been taken before 
us, though atthe conclusion of the hearing 
of this Rule, on behalf of the tenants 
opposite party. It is substantially to the 
effect that the order that has been passed 
by the Munsifis one which comes within 
the purview of O.I,r.10 of the Code of 
Oivil Procedure and it has the effect of 
finally adjudicating upon the rights of the 
plaintiff and that, therefore, it should be 
treated as a decree within the meaning of 
s.2 of the Code of Civil Procedure and 
consequently an appeal would lie from this 
order. In support of this position reliance 
has been placed upon a decision of the 
Patna High Court in the case of Ramji 
Pandey v. Alaf Khan (1) and the case of 
Gangadhara Ramaraov. Surya Rao (2). In 
the former of these two cases in a suit 
for partition, on the application of -the 
plaintiff in that suit, certain defendants 
were dismissed from the suit and the suit 
as against these defendants was dismissed 
and it was held that the order dismissing 
the said defendants from the suit amounted 
to an adjudication of their rights in that 
suit against them and, therefore, it amount- 
ed to a decree. In the second of the 
aforesaid cases an order striking out a 
defendant from the array of the parties 
therein as an unnecessary party and dis» 
missing the suit as against him was held 

(1) 85 Ind. Cas. 90; 8 Pat. 859; A. I. R.1925 Pat, 
121; 6 P. L, T. 581. ` 

(2) 49 Ind. Cas. 835; 43 M. 219;-36 M, L.J 169; 9 
L. W. 329; 25 M. L, T. 184, < 
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to amount in effect to a decree. The 
reports of these two cases show that there 
was an adjudication on the question of the 
rights ofthe persons who were struck out 
from the suit and in that respect there is 
some distinction as between those cases on 
the one hand .and the case before us on 
the other; but, [am not of opinion that, even if 
the two cases to which I have referred be 
considered as not being distinguishable 
from the present one and even if it be 
conceded that the plaintiff could have 
waited till a proper decree was passed in 
the suit as against him and could then 
have preferred an appeal that the present 
application before us, in so far as it 
purports to be under s. 115 of the Code of 
Civil Procedure, is not maintainable. The 
position seems to be that no appeal in 
point of fact has been preferred to any 
Court against the decision passed by the 
learned Munsif, assuming for a moment 
that that decision may be regarded as 
amounting to a decree as against the 
plaintiff and that the appeal lay from it. 
I am clearly of opinion that this Court 
has jurisdiction in the present case by 
reason of #the provision of s. 115 of the 
Code to deal with the matter and now that 
the records arè before us, there is no reason 
why weshould not deal with it. The pre- 
liminary objection, therefore, in my opinion, 
must be overruled. [D] | 

Turning now to the merits of the case, 
two contentions have been urged before 
us in support of this Rule. The first one 
is to the effect that the learned Munsif 


has no jurisdiction to pass the order that - 


is complained of in this Rule and the 
second one is to the effect that in point of 
fact the’ Receiver was not appointed in 
respect of the petitioner's interest in the 
Moùza Jagannathpur. As regards the 
sacond contention reference has been made 
to the schedule appénded to.the plaint in 
the suit in which the Receiver was appoint- 
ed and from which it appears that the rent- 
free debuttur, lands in Mouza Jagannath- 
pur were the properties, amongst others, 
that formed the subject-matter of that suit. 
‘As against that, reliance has been placed 
on behalf of the opposite party upon the 
order appointing the Receiver. It is not 
possible upon the materials that are before 
us to pronounce a definite opinion on the 
-question ato whether the Receiver was 
‘or was not appointed: in respect of the 
putni interest in Mouza Jaggnnathpur which 
e 
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the plaintiff claims to be entitled to and 
on the strength of which interest he has 
instituted the present suit. But it does not 
appear to me to be necessary for the pur- 
poses ofthe present Rule to go into this 
question further and to attempt to arrive 
at a decision on it because I am of opinion 
that the order that has been passed by 
ihe Munsifin this caseand which is now 
complained of in the present Rule is one ` 
which cannot be supported upon any 
groùnd and isone of which the learned 
Munsif had no jurisdiction whatsoever to 
pass. As I have already stated the tenants 
opposite parties relied upon the provisions 
of O. I, r.10 of the Code for justifying the 
said order. I may mention here that the 
learned Vakil who has appeared on behalf 
of the Receiver has frankly conceded that 
the order cannot be justified by reference 
to any provision of law, Order I,r. 10 
corresponds to O. XVI, rr. 2, 11 and 39 of 
the English Rules of the Supreme Court 
of 1883. [A] To bring a case within sub- 
r. 1 ofr. 10 it must be shown, first, that ' 
the action wascommenced in the name 
of the original plaintiff by mistake and, 
second, that the substitution or addition is 
necessary for the determination of the real 
matter in dispute. [A] This clearly is not 
a casein which it can be said that there was 
a bona fide mistake on the part of the 
original plaintiff in having instituted a 
suit on his own ‘behalf, The sub-rule, 
therefore, clearly has no application to the 
present case. (By It is also‘cléar upon the 
authorities that asa general rule a plaint- 
iff cannot be added without the consent 
of the existing plaintifs, Emden v. Carte (3) 
Pennington v. Cayley (4) It is only reason- 
able to hold that such consent would be all 
the more necessary in the case of a substitua : 
tion. [B] The order, therefore, cannot be 
justified by reference to the provisions of 
O. I, r. 10 of the Uode of Civil Procedure 
and must accordingly be set aside. [C] The 
question then arises ‘as to whether we 


. should now pass an order upon the applica- 


tion of the Receiver that was filed on the 
14th August, 1926, praying to be added as 
a party tothe suit and allow him to be 
added as a co-defendant. The propriety 
of passing an order ‘to that effect has 
been pressed before us very forcibly by 


(3) (1881) 17 Oh. D. 169 on Appeal (1881) 17 Ch. D. 
168: 51 L.J. Oh. 41; 44 L, T636. l ; 

(4) (1912) 2 Oh. 236: 81 L. J. Ch. 522; 107 L. T, 
1156; 56S. J. 550 appeal from (1912) 106 L. T, 591e 
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the learned Vakil appearing on behalf of 
the Receiver and our attention has been 
drawn toan order which appears to have 
_ been passed by the District Judge upon 
the application of some persons, whether 
the present defendants were amongst them 
or -not does not very clearly appear, by 
which order the learned District dudge 
directed the rents in respect of Mouza 
Jagannathpur to be paid to the Receiver. 
We have carefully considered the circum- 
stances but we are clearly of the opinion 
that it would not be right to allow the 
Receiver to come in and be added as a 
party defendant in the suit and then 
raise questions of title which .ordinarily 
should be considered as foreign to a 
simple suit for rent. As has been laid down 
by this Courtin the well-known case of Lodai 
Mollah v. Kally Dass Roy (5) a thitd party 
ought not to be made a party toa suit for 
rent so as to convert a simple suit for arrears 
of rent into one for the determination of the 
title to the property in respect of which the 
rent is claimed. [C] It isclear to us that 
any defence which the Receiver would 
have been competent to take if he were 
made aco-defendant in the suit would be 
open tothe tenant defendants to take and 
it goes without saying that it will befor 
the plaintiff to prove his title to - recover 
the rent which was claimed in the suit, 
before he can get a decree therefor. 

For these reasons we are of opinion that 
thereareno grounds whatsoever which would 
justify us in allowing the Receiver to come 
in asa co-defendant in the present suit 
and we, therefore, refuse to pass any 
furthér order on the Receiver’s application 
of the 4th of August, 1926, which was 
rejected’ by the Munsif on the 10th August, 
- 1926. For the foregoing reasons we are 
of opinion that the Rule should be made 
absolute and we order accordingly. We 
direct that the name of the Receiver 
Amulya Chandra Bhaduri -which has been 
inserted inthe plaint asthe sole plaintiff 
should bestruck out andthe name of the 
original plaintiff Pravat Chandra Giri 
should be restored:as such. 

We decline to make any order as to costs 
in this Rule, 

Graham, J.—I agree. 

A. N.A, Rule made absolute. 


, (5) 8 O. 233; 10 O. L. R. 581; 4 Shome L. R. 275; 
4 Ind, Dec. (N. 8.) 152. 
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ALLAHABAD HIGH COURT. 


First APPEAL FROM ORDERNO. 51 oF 
1926: 


; December 16, 1926. 
Present :—Sir Cecil Henry Walsh, KT., 
Acting Chief Justice, and Mr. Justice 
sBanerji. 
ABDUL AZIZ KHAN—Appcicant 
versus 
NANHE KHAN—Oppostre Party. 


Guardian and minor—Appointment of guardian— 
Discretion—Father's right to custody unless unfit. | 

Although the appointment of a proper guardian is 
2 matter of discretion, the discretion has to be exer- 
cised on recognised principles and itis a recogniseé 
principle of law that a-father is entitled to th 
custody of his children unless he is found entirely 


t. 

Thain v. Taylor (1), followed. 

First appeal from an order of the District 
Judge, Agra, dated the 5th of December, 
1925, 

FACTS appear from the order of the 
District Judge which is given below: 

“The Naib-Tahsildar reports that this 
boy of 84 years should remain with Nanhe 
Khan, his mother’s father, whe has had 
charge of him since his daughter’s death 
five years ago. The mere fact that up to 
March, 1924, his father did send some 
money-orders for maintenance of the boy 
and that he has married for the third 
time are not sufficient reasons to send the 
boy to his father, who is working in Luck- 
now. The father is the legal guardian 
but the matter is for the discretion of the 
Court. I refuse the application.” 

Mr. M. N. Raina, for the Appellant. 

Dr. M, Waliulah, for the Respondent. 

J UDGMEN T.—In our opinion this ap- 
peal must succeed. The Judge is right 
in saying that it isa matter for his discre- 


-tion butit must bea judicial discretion, 


exercised upon recognised principles. The 
recognised principle is that a father is not 
only the natural guardian but has an it- 
alienable right unless there are overwhelm- 
ing circumstances to the contrary. The 
report of the Tahsildar does him great 
credit, But itis distinguished rather for 
goodness of heart than of head. There is 
hardly a reason which can be considered, 
adequate to overrule the right of the 
father. Itso happens thatan English Court 
of Appeal has recently decided the same 
point in almost precisely similarly circum- 
stances in Thain v. Taylor (1). The appeal 
must be allowed and the child restored 


1) (1926) Oh, 676; 135 L. T. 99; 95 L J, Ch 
298; 108.3 64, : 


530 
to the custody of the father. We think 
it better to direct that he, if he can, should 
go personally to take delivery of the 
child after giving 24 hours notice of bis 
intention todoso. If he is prevented by 
his duties, he can send one of his women 
folk with an order signed by him. The 
appeal is allowed andthe appellant must 
ak his costs including fees on the higher 
scale, ' 


A N, A Appeal allowed. 


CALCUTTA HIGH COURT. 

APPEALS FROM ORIGINAL Decrees Nos, 151 

AND 152 or 1924. 

August 18, 1925. 
Present:—Sir N. R. Chatterjea, KT., Ohief 

Justice and Mr. Justice Duval. 
RAY SATINDRA NATH CHOUDHURY 
—DEFRENDANT No. 2— 
$ APPELLANT 


VETSUus 
RAY JATINDRA NATH CHOUDHURY 
AND OTHE&S~—PLaINTIFFS— 
RESPONDENTS. 

Contract Act (IX of 1872), ss. 88, 45—Payment to 
one of several mortgagees—Discharge, nature of—Suit 
by a co-mortgagee for his share of debt. 

A mortgage-debt being one and indivisible, ordi- 
narily one of the mortgagees cannot enforce the mort- 
gage for his share of the debt. But where one of the 
mortgagees has received payment of the entire debt 
and hus thereby given a discharge of his share of 
the debt there is a severance of mortgagee’s interests 
and a, suit for his share of the mortgage-debt by the 
other mortgagee is competent. [p. 531, cols. 1 & 2; A] 

Payment to one of several mortgagees does not 
operate as a valid discharge of the entire debt, but 
operates as discharge only to the extent of the share 
of the mortgagee who receives the money. [p. 531, col. 
2; p. 532, col, 1; BI 

[Case-law discussed. | i 
e Appeal against a decree of the Addi- 
tional Bubordinate Judge, 24-Pargannas, 
dated the 22nd May 1924. 

Dr. Mitter, Mr. S. C. Mukherji and Babu 
Indu Bhusan Mukherji, for the Appellant. 

Dr. Rasak (with him Babu Gopendra Nath 
Das), for the Respondents. 


JUDGMENT.—These two appeals arise 
out of two suits upon mortgages. It ap- 
pears that one Khagendra mortgaged the 
eastern part-of the house (the property 
mortgaged) to the plaintiff Jatindra and 
his brother Satindra for Rs. 20,000 on the 
7th January, 1918. On the 30th September, 
4918, Surendra mortgaged the western 
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part to both Jatindra and Satindra for 
Rs. 20,000. 

On the 18th March, 1921, there was a deed 
of partition between the two brothers and 
their mother. The material portion so far 
as the present case is concerned runs as 
follows:—‘‘W henever any money on account 
of ij7mali (joint) money-lending business or 
decree be realised, the same being at the 
same time divided in two equal parts, the 
second party and third party (i.e, the two 
brothers) will get it in equal shares.” 


On the 27th April, 1922, both Surendra 
and Khagendra sold the equity of redemp- 
tion in the house to Satindra alone for 
Rs. 94,000 out of which Rs. 54,000 was due 
on the mortgages, the balance Rs. 40,000. 
being paid in cash. On the 13th May, 1922, 
Satindra gave notice to Jatindra through 
a solicitor that he holds the sum of 
Rs. 54,000 on the joint account of himself 
and Jatindra and that the same would 
be taken into account at the time of the 
adjustment of accounts of the joint estate, 
Jatindra did not give any reply to the 
notice, but Jatindra instituted these two 
suits on the 2nd June, 1922, one against 
the mortgagor Surendra for recovery of 
Rs. 13,305, being the principal and interest, 
and the other against the mortgagor Kha- 
gendra for recovery of Rs. 13,96<-8-0 (the 
principal and interest) due to him in his 
moiety share, Satindra being made the 
defendant No. 2 (pro forma) in each of the 
two suits, 


The defence of the mortgagor defendant 
in each suit inter alia was that the whole 
of the mortgage-debt had been paid off 
and there was full discharge of the mort- 
gage debt. The defendant No. 2 also 
pleaded that the whole mortgage-bond 
bad been fully paid off, that he was com- 
petent to give a valid discharge in respect 
of the entire mortgage-debt, that the deed 
of partition had aftiirmed such right, that 
the plaintiff had realised the full amounts 
due from money-debtors of the joint estate 
that the suit was not maintainable in its 
present form and that the plaintiff could 
not recover anything from the defendant 
No, 2 until there was an adjustment of 
accounts. There was a prayer for set-off 
of a sum of Rs. 36,500 representing the 
half share of certain sums alleged to have 
been taken by the plaintiff from the joint 
funds, but the defendant No. 2 having 
failed to pay Court-fee on the amount 
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claimed by way of set-off, the prayer was 
rejected, 

The Court below decreed the suits, and 
the defendant No. 2 has appealed to this 
Court, ' 

[A] The first question for consideration is 
` whether the suit by the plaintiff alone for 
recovery of his one-half share of the mort- 
gage-debt is maintainable. Reliance is 
placed upon the case of Sunitabala Debi v. 
Dhara Sundari Debi Chowdhurani (1), 
where it was held that upon a mortgage 
to two mortgagees to secure two separate 
sums the whole mortgaged property being 
conveyed to the mortgazeesas tenants-in- 
common and there being no covenant to 
_Te-pay to each separately, ifone mortgagee 

desires Te-payment, his co-mortgagee - not 
consenting to proceedings, his proper 
course is to sue fora mortgage-decree in 
respect of the whole sum secured, joining 
his co-mortgagee as a defendant. We do 
not think that the above case has any 
bearing upon the present one. No doubt, 
the mortgage-debt is one and indivisible 
and ordinarily one of the mortgagees can- 
not enforce the mortgage for his share of 
the debt. But, as stated above, the defend- 
ant No. 2 before the suit had informed 
the plaintiff through his solicitor that the 
entire mortgage debt had been realised 
by him from the morgagors (whether that 
was a valid discharge in respect of the 
plaintiff's share or not will be considered 
presently), but the receipt of the debt 
certainly operated as a discharge of the 
share of the defendant No. 2 and in the 
face of that admission of the defendant 
‘No. 2, the plaintiff could not sue for the 
entire mortgage-debt. The plaintiff in 
his plaint stated that “if according to the 
decision of the Court it is considered 
proper that Court-fees should be paid on 
the whole amount due to the plaintiff and 
the defendant No. 2 on the basis of. the 
mortgage-deed, then the plaintiff reserves 
prayer for amending the plaint and pay- 
ing the deficit Court-fees hereafter.” The 
defendant No. 2 did not raise any objec- 


tion on the ground that the suit could - 


mot be maintained for one-half of the 
mortgage-debt nor was any issue on that 
specie point raised. “In these circum- 
stances we do not think that the conten- 


ay n eo Oas. 131; 

. W. N. 297;37 M. L. J. 483; 17 A. D.J. 997; (1919) 
. W. N, 821; 22 Bom. L, R. 1;11 L, W, 227; 2U, P, 
(A R, (0) 2 (P. ©), ; 


K 


46 LA. 278; 47 O. 175; 24 
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tion of the appellant in this Court, that 
the suit cannot be maintained for the 
plaintiff's share of the debt, has any force. 
We may in this connection refer to the 
ease of Jauhari Singh v. Ganga Sahai (2). 
In that case certain property was mort- 
gaged by K to Band J. Then other pro- 
perty was mortgaged by G (K’s brother) 
also to B and J.. Subsequently K and G 
made a usufructuary mortgage of both 
properties in favour of B alone ostensibly 
in lieu of the former mortgages and 
B purported to give the mortgagors a dis- 
charge of those mortgages. The learned 
Judges observed that B could no longer 
put forward any claim against the mort- 
gagorsand so far as his interests were con- 
cerned there had been a severance of in- 
terests of the mortgagees and this had 
been effected with the consent of the 
mortgagors. They held that although the 
mortgagors consented to obtain a full 
discharge from B, the legal effect of that 
discharge was that it operated in respect 
of B’s own share only, so that in law the 
acts of the mortgagors and B amounted to 
a severance with the consentof the mort- 
gagors of the interest of the mortgagees, 
and that in these circumstances, it was 
competent toJ to sue the mortgagors for 
the recovery of his share in the mortgage- 
debts in respect of the two earlier mort- 
gages. [A]. 

[B|Thenext and the more important ques- 
tion is whether a payment to ene of several 
mortgagees operates as a valid discharge of 
the whole debt, 

Reliance is placed on behalf of the ape 
pellant upon s. 38 of the Contract Act, 
Wallace v. Kelsall (3) and certain decisions 
of the Indian Courts. 

Section 88 of the Contract Act provides 
that an offer to one of several joint pros 
misees has the same legal consequences as 
an offer to all of them. That, however, 
we think, deals with the question of an 
unaccepted offer and merely states that the 
same legal consequences will ensue on an 
offer made to one of several joint promisees 
as an offer to all of them. We agree with 
the observations made by White, O. J., 
in his dissentient judgment in the Full 
Bench case of Mannava Annapurnamma v. 


(2) 81 Ind. Oas. 107; 41 A. 631; 17 A. L. J. 731; 4 
P.L. R. (A) 71 


. P.L. R. (A) TL 
(3) (1840) 7M. & W. 264; 8 D. P.O. 841; 10L. & 
Ex. 12; 4 Jur, 1064; 151 E. R. 765; °$ RR, 707, 


532 
Uppala Akkaya (4): “It (s. 38) provides in 
effect thatall the joint promisees get the 
‘benefit of the legal consequences, whatever 
those consequences may be, of an offer, or 
a tender, to one of them. The section does 
not deal with thelegal consequences of an 
accepted tender, or of an accepted offer 
of performance, but with the legal con- 
sequences where a tender or offer has been 
made and the tender or offer has not been 
accepted. No doubt, the last paragraph of 
the section is general and is not restricted 
to an offer which has not been accepted, 
but apparently the Legislature were not 
contemplating the legal consequences of an 
offer which had been accepted but the 
legal consequences of an offer which has 
been refused. . I do not think we can infer 

‘from this enactment that the Legislature 
intended to lay down by implication that 
the acceptance of payment by one of several 
promisees operated as a discharge of the 
claims of the others.” [B] The offer. of a 
{money-debt does not operate to discharge 
the debt, Section 45 of the Act which deals 
with the right of joint premisees tc per- 
formance lays down that the right to claim 
performance of a promise by a person to 
two or more persons jointly rests, as be- 
tween him and them, with them during 
their joint lives. 

In Wallace v. Kelsall (3) an action was 
brought by three plaintifis for a joint de- 
mand; the defendant pleaded an accord 
and satisfaction with one of the plaintiffs 
by a part payment in cash and a set-off of 
a debt due trom that one to the defend- 
ant, and it was held that the plea was 
good. In the case of Steeds v. Steeds (5), 
however, to an action by two obligees of 
a common money bond the defendant plead- 
ed accord and satisfaction by delivery. of 
stock and goods to one of the plaintiffs. 
Wills, J., observed (page 541*): “The 
reason why the defenceis agood one at 
Jaw is that the two creditors are treated as 
having a jointinterest in the debt, with 
‘ita incident of survivorship, and the satis- 
faction to “one of the parties ofa joint 
demand’ due to himself and others puts 
an end to the joint demand, and he can- 
not afterwards, by joining the other par- 
ties with him as plaintiffs, recover the 


debt: ncr can a right of action be supposed 
(4) 19 Ind. Cas. 12; 36 M. 544; 13 M. L. T. 268; (1913) 
M. W. N. 328; 24 M. L. J. 333. 
(6) (1889) 22 Q. B. D. 537 at p. 541; 58 L. J. Q. B. 
1302; 60 L. T. 318; 37 W.R. 378. 
[Ed] 
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to exist which, if it existed, might sur- 
vive to the very person who had already 
anata full value: Wallace v. Kelsall 
3). 

“In equity, however, it would appear as 
if the general rule with regard to money 
lent by two persons to a third. was that 
they will prima facie be regarded as tenants- 
in-common, and notas joint tenants, both 
of the debt and of any security held for it; 
Petti v. Styward (6), Rigden v: Vallier (1) 
cited in the notes to Lake v. Craddock (8). 
‘Though they take -a joint security,’ says 
Lord Alvanley, M. R., ‘each means to lend 
his own money and to take back his own’: 
Morley v. Bird (9). Where a mortgage-debt 
has been paid to one of the mortgagees 
accordingly, it was held that the land was 
not discharged, and that the concurrence 
of the other mortgagees was necessary to 
make a good title: Matson v. Dennis (10). 
This is on the ground that the debt is held 


. by the two in common and not jointly, and 


the principle seems to us equally appli- 
cable whether the debt is secured by a 
mortgage or is merely the subject of a per- 
sonal contract. The principal right of a 
mortgagee is to the money, the estate in 
the land isonly an accessory to that right, 
It is obvious, however, that this proposition 
cannot be put higher than a presumption 
capable of being rebutted.” In Barber 
Maran v. Ramana Gounden(1]1) the sum due 
upon a mortgage was paid to one of the two 
mortgagees and he gave acquittance with- 
out the knowledge of the other mortgagee 
who brought a suit upon the mortgage. It 
appeared that there was no fraud on the 
part of the mortgagors and that the mort- 
gagee who received Payment was not the 
agent of the plaintiff on that behalf. The 
learned Judges held with reference to the 
provisions of s. #8 of the Contract Act, 
which were “consistent with the common 
law case of Wallace v. Kelsall (8),” that the 
mortgage had been discharged and that the 
plaintitt was not entitled to sue. The 


(6) (1631-32) Eq. Cas Abr, 290; 21 E. R. 1052. 
ae (1751) 2 Ves Sen. 252; 3 Atk. 731; 28 E. R 


x (1732) 1 Whit & Tudor L. C.5th Ed. 208; 2 

Whit & Tudor L. O, Tth Ed. 952; 3 P. Wms. 158; 24 
E. R. 1011. 

as’ (1798) 3 Ves. Jur. 631; 30 E. R. 1192; 4 R.R. 


rio (1864) 10 Sur, (N. s.) 461; 12 W. R. 596 and 926; 
101. T - BÍ; 4 De G.J &S. 345; M0 R.R. 349; 
sa ETA 461; 7 M Ind, 269; 7 Ind Oas. (N. s s) 


[101 I.C. 1927} 


learned Judges did not follow Steeds- v: 
Steeds (5), where-it was held that the state- 
ment of defence (payment to one of. the 
creditors satisfied.the debt) was good only: 
as regards the plaintiff who had been 


satisfied and as regards his share of the- 


debt. But the authority of Wallace, v. 
Kelsall (3) has been considerably shaken 
by the latter decision. in Powell v. Brod- 
hurst (12). In that case it was held that 
where mortgagees have advanced money 
on a joint account, payment to one of them 
during the other's lifetime, thougha good 
discharge of the debt at law, only discharges 
the security to the extent of the payee’s 


beneficial interest (if any), even though the. 


payee ultimately becomes the survivor in 
the joint account. 


So far as Indian Courts are concerned, 


we have been referred to Barber Maran v. 
Ramana Gounden (11), where a payment 
to a joint mortgagee was held to operate 
as a discharge of the entire mortgage. 
The correctness of the decision, however, 
was. doubted in several cases in, that Court: 
see Ahinsa Bibi v. Abdul Kader (13), Veera- 


sami Naicker y. Ibramsa Rowther (14) Rama-. 


sawmi v. Muniandi (15) and Sheikh Ibra- 
him v. Rama Aiyar (16). Butin the case 
‘of Mannava Annapurnamma v. Uppala 
Akkayya (4) it was held by the Full Bench, 
of that Court, Sankaran Nair and Sadasiva 
Ayyar, JJ. (White, O. J., dissenting) that 
one of several payees of a negotiable in- 
strument can give a valid discharge of the 
entire debt without the concurrence of 
the other payees. White, C. J., in his dis- 
sentient judgment after dealing with s. 38 
of.the Contract Act (see passage quoted 
above) observed :—"If weare unable to 
find an answer to the question within the 
four corners of the Contract Act, we keye to 
look to the general law and to see whether the 
rule of law,as laid down in Wallace v. Kelsall 
(3) applies or whether the rule or rather 


the presumption of equity on which Steeds- 


v. Steeds (6) was decided is to prevail. I 
think the equitable presumption applies, 


and I do not think this presumption is. 


(12) (1901) 2 Ch. 160: 70 L. J. Oh. 587; 84 L. T. 
620: 49 W. R. 532; 17 T. L. R. 501. 

(13).25 M. 26 at pp. 38, 39. 

soil) 2 ind. Cas. 200; 19 M. L. J. 221; 5M. L. T.- 


Pis) '5 Ind. Cas. 343; 20 ML. J. "709; 7 M. L. T. 253; 
(1910) M. W. N. 


` (16) 10 Ind. Cas “ink e? F t. 5 at p. 687; 21 M. L. 


J: 508; (1911) 1 M. W. N 
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noes ured by the provisions of the Contract 
ct. 

The Allahabad High Court in Bhup 
Singh Zain-wl-Abdin (17) took a view 
similar to that taken in Barber Maran v. 
Ramana Gounden (11). The learned Judges 
observed: “According to the terms of the 
instrument of the 3rd May, 1872, it is clear 
that therights ofthe two obligees: were joint 
and indivisible, and it cannot be denied 
that, in the absence of fraud, had the 
obligors, or either of them, paid the whole 
debt in cash to either of the obligees, such 
payment would have satisfied the bond, 
and could have been successfully pleaded i in 
answer to any suit brought upon it.” 

‘In a later case in that Court, Jauhari 
Singh v. Ganga Sahai (2) referred to above, 
however, the Court held that the 
legal effect of a discharge by one of 
the mortgagees . was that it operated 
only in respect of the share of the 
mortgagee who gave it. So far as this 
Court is concerned, it has never followed 
the principle enunciated in Barber Waran 
v. Ramana Gounden (11). In Harihar Per- 
shad v. Bhali Pershad (18) (a case of tort), 
it was pointed out that when a claim is 
on a money-bond to two or more obligees, 
the presumption at equity is that the 
obligees are tenants-in-common, and not 
joint tenants of the debt, with the conse- 
quence that the discharge by one obligee 
cannot beset up as defenceas against the 
other obligee suing for hisshare of the 
debt. In the case of Husainara Begum v. 
Rahmannessa Begum (19) the learned Judges 
observed that “payment to one of two joint 
mortgagees does not necessarily operate as 
a, discharge of the debt in so far as the 
other mortgagee is concerned. Equity 
presumes that several persons together 
making an advance upon the security ‘of a 
mortgage have separate interests in dhe 
money and accordingly withholds reliefs 
from the mortgagor when in disregard of 
the terms of the proviso for redemption he 
has madea payment to one mortgagee and 
not to both; Matson v. Dennis (10), Vickers 
v, Cowell (20), Smith v. Sibtherpe (21) and 


ay 9 A, 205; A. W. N. (1886) 279; 5 Ind. Dec. (xN. s.) 


Sig 6 ©. L. J. 383. 
(18) S Ind. Cas. 837; 38 O. 342 at pp. 349 350; 13 
J. 3. 


20 (1839) 1 Beav. 529; 8 L. J. (s. s.) Oh. 371; 3 
Jur. 864: 48 E. R. 1046; 49 R. R. 435 

Ge (1887) 34 Ch > 732; 56 L. J. Ch. 593; 56 L 

562; 35 W. R. 
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authority of Wallace v. Kelsall (3). In 
the case before ns we must apply the doc- 
trine 'rtated by Wills; J.. in Steeds v. Steeds 
(5), citing from Lord Alvanley. M. R. in 
Morely v. Bird (9), that although the mort- 
gageestake a joint security each means 
to lend his own money and to take back 
hisown. There is nothing to indicate that 
the intention of the parties was that each 
of the persons, in whose favour the mort- 
gage obligation was created. was a ereditor 
for the whole. Consequently, it cannot he 
vresumed that the payment to one would 
liberate the debtor against all the creditors: 
on theother hand, the presumption is that 
each was a creditor for his own share and 
could not give adischarge for the whole 
obligation; Sitaram Apaji Kode v. Shridhar 
Anant Prabhu (22) and Tamman Singh v. 
Lachhmin Kunwari (23). On principle as 
well as on authority, therefore, we must hold 
that in the case before us the appointment of 
one of the mortgagees as administrator to 
the estate of the mortgagor did not ex- 
tinguish the right of action of the mortgages 
other than the one who wasso appointed 
administrator and had assets in his hands 
sufficient to satisfy his share of the mort- 
gage-debt.” 

Following the above decision it was held 
in Umes Chandra Banerjee v. Dinabandhu 
Mahanti (24) that a payment made by a 
mortgagor to one of two joint mortgagees is 
nota good payment as against tbe other 
mortgagee. Thelearned Judges declined 
to follow the contrary opinion in Barber 
Maran v. Ramana Gounden (11) adopted by 
the majority of the Judges in Mannava 
Annapurnamma v. Uppala Akkayya (4) and 
observed that the dissent by White, O. J., 
enunciated the correct ruleon the subject. 
Lastly, in the case of Abdul Hakim v. 
Adyata Chandra Das (25) it was held that 
payment to one of several joint creditors 
does not necessarily operate asa discharge 
of the debt in so faras the other creditors 
are concerned, and that in the absence of 
any evidence or circumstances which would 
justify a contrary inference, it will be 
prefimed not withstanding the form cf the 
obligation that a debt due to a member 


* (29). 27 B: 292; 5 Bom. L. R. 91. > 
(23) 26 A. 318. 
. (24) 29 Ind. Cas. 956: 21 O. L. T. 570. 
' (25) 49 Ind. Cas, 63; 22 O. W. N, 1021, 
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Powell v, Brodhurst (12), which must be 
taken to fhave considerably shaken the- 
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of joint creditors is due to them in 
severalty. 

“A similar view has been taken in the 
Patna High Court [see Abbas v. Misri Lal 
(26) and Banamali Satpathi v. Talna Ram- 
hari Pattia (27) a case of one of the heirs 
of a mortgagee], though a contrary view 
was taken in the earlier case of Parbhu 
Ram Pandey v. Jhalo Kuer (28). In the 
Bombay High Conrt aleo the correctness 
of the decision in Barber Maran v. Ramana 
Gounden (11) was doubted, see Sitaram 
Apaji Kode v. Shridhar Anant Prabhu 
(22) a case of several heirs of a mortgagee. 
In Shrinivasdas Bavri v. .Meherbai (29) 
the question was whether a vendor had 
made out “a marketable titlefree from all 
reasonable doubts” which he had contract- 
ed to do by a written agreement, 
dated 18th October, 3913, to sell cer- 
tain land in Bombay. There had been a 
mortgage effected on the property on 26th’ 
April, 1892, in favour of his joint mort- 
gagees by an agreement of charge duly 
registered, and the deposit of the title 
deeds of the property with the mortgageea, 
To deduce a good title it became necessary 
to prove that the mortgage had been dis. 
charged. As proof of that fact the vendor 
produced a certified copy of a release, 
dated 30th September 1902, which hed 
been executed by only one of the joint 
mortgagees but which recited the death 
of the other mortgagee, the facts that his 
co-mortgagor was his sole heir and the 
redemption of the property from the equit- 
able charge created by the agreement of 
26th April, 1892, it was held (reversing the 
decisions of the Courisin India) that the 
recitals in the release were not evidence 
against the joint mortgagee and that the 
title contended for bad not been deduced. 
It isto be noticed that if release by one 
of the mortgagees operated as a valid 
discharge it would not be necessary to go 
into the question whether the release was 
evidence against the other mortgagee. 

The weight of authoritv in the Indian 
Court is against the appellant. 

It is contended, however, that whatever 


(26) 56 Ind. Cas. 403; 5 P. L. J. 376; 1 P. L. T. 339; 
(1921) Pat 86 
a 55 Ind. Cas. 841; 5 P. L. J. 151; 1 P. L. T, 


(28) 42 Ind. Cas. 408; 2 P. L. J, 520; (1917) Pat. 258; 
4P. L. W. 57. 

(29) 39 Ind. Cas. 627: 44 J.A. 26; 41 B, 300; 210, 
W. N. 558; 21 M.D. T. 236: 32 M. D. J. 175; 19 Bom., 
L. R. 151; (1917) M. W. N. 258; 25°C. L. J. 311 (P. O.) 
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view the subsequent English decisions 
might have taken, the Indian Contract Act 
in enacting s.38 adopted the view taken 
in Wallace v. Kelsall (3). But as pointed 
out by. White, CG. J., that section does not 
deal with the case of discharge of a debt 
and unless the section compels us to adopt 
the view contended for by the appellant, 
we think we should follow the equitable 
rule stated by Wills, J., in Steeds v, Steeds 
(5) citing from Lord Alvanley, M. R., in 
Morley v: Bird (9) that although the mort- 
gagees take a joint security, each means 
to lend his own money and to take back 
hisown, ` 

The mortgage-bond {in the original) 
makes it quite clear that the money was 
borrowed from both and the mortgagors 
agreed to pay both of them. The learned 
Subordinate Judge finds that the plea of 
payment in good faith cannot be enter- 
. tained. He points out that the mortgagors 
could not but have been fully aware of 
the great tension of feeling between the 
plaintiff and the defendant No. 2 at the 
time when they executed the kobala in 
favour of the latter, that in the kobala 
itself there are recitals clearly indicating 
that the mortgagors were fully aware of 
the severance of interest between the two 
brothers, and it was at their own peril 
that-they made payment ofthe mortgage- 
debt to the defendant No. 2 alone without 
any reference to the plaintiff.. There was 
a stipulation that if the mortgagors were 
in future made liable, the defendant 
No. 2 would be liable to compensate them. 
The mortgage-bonds were nót produced. 
In all these circumstances, we think that 
no question of payment in good faith can 
arise even if it is material. f 

It is contended that whatever the original 
intention might have been at the time 
the mortgage-deed was executed, each of 
the brothers was authorised to realise 
- debts from debtors under the deed of 
partition. The 8th paragraph which deals 
with the money-lending business runs as 
follows:— 

“That a duplicate list being prepared 
of the ijmali (joint) money-lending busi- 
nesses and decrees excluding the personal 
money-lending transaction of the parties, 
in the month of Chaitra 1327 B. S., one 
shall be kept with the second party and 
the other with the third party, the ijmalt 
(joint) deeds relating to the ijmali (joint) 
money-lending businesses shall be kept in 
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an ijmali (joint) safe in the custody of 
two amlas (officers), one authorised by the 
second party and another authorised by 
the third party; and the safe being kept 
under duplicate keys, one of the keys will 
be entrusted with the second party’s autho- 
rised amla (officer) -and the other key with 
the third party's authorised amla (officer). 
Whenever any money on account of ijmali 
(joint) money-lending business or decree 
be realised, the same being at the same 
time divided in two equal parts, the second 
party and third party will get it in equal 


- shares.” 


We do not see any indication in the 
deed of partition of any authority to either 
brother to realise debts separately. 

Duplicate lists were to be prepared of 
the joint money-lending business, one be- 
ing kept with each brother the joint deeds 
relating to the joint money-lending busi- 
ness to be kept in the custody of two 
amlas (officers), one authorised by each 
brother, under duplicate keys one to be 
kept with the officer of each brother. These 
provisions are inconsistent with the idea 
of each brother being authorised to realise 
debts without reference to the other. And 
lastly the provision that “whenever any 
money on account of the joint money- 
lending business or decree be realised, the 
same being at the same time divided in 
two equal parts, the two brothers would 
get it in equal shares,” contemplates re- 
alisation of debts jointly by the two 
brothers, as the money is to be divided 
forthwith. 

Having regard to the provisions of the 
mortgage-bond and the deed of partition 
we think that there is nothing to indicate 
that it was intended that each of the mort- 
gagees was a creditor for the whole. -It 
cannot, therefore, be presumed that the 
payment to one would liberate the debtor 
against all the .creditors; on the other 
hand, the presumption is that each was a 
creditor for his own share and could not 
give a discharge for the whole obligation. 

Lastly, it is contended that the plaintiff 
has realised some moneys due to the two 
brothers jointly, and the defendant claim- 
ed a set-off of Rs. 36,500. But he failed to 
pay the Court-fee upon the set-off claimed 
and no issue was accordingly raised upon 
the point. Any amount, however, which 
might have been realised by the defend- 
ant No. 2 would be taken into account 
at the time of adjustment of, accounts 
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between the two brothers. But there is no 


reason why the plaintiff should be driven’ 


to asuit for adjustment of accounts when 
ae Er entitled to his share of the mortgage- 
ebt. 

For all these reasons we think that the 
decision of the Court below is right, and 
these appeals must be dismissed with costs. 
The time for redemption is extended by 
three months from to-day. . 

R, Le Appeal dismissed. 


Teman aaa 


ALLAHABAD HIGH COURT. 
Seconp O1vin Appeau No. 1767 or 1924, 
February 25, 1927. 
_Present:—Sir Grimwood Mears, KT., 
QOhief Justice, and Mr, Justice Dalal. 

MATHRA PRASAD—PtatntTIFF 
APPELLANT 
versus 
Tur GREAT INDIAN PENINSULA 
RAILWAY COMPANY— DEFENDANT 
— RESPONDENT. 

Railways Act (IX of 1890), s. 72—Risk note B— 
Robbery from running train, whether includes theft 
—Omission to take precautions to prevent thefis— 
Wilful neglect. 

The expression ‘robbery from a running train’ in 
Risk Note B does not include a furtive theft. [p. 537, 
oO ied a Railway Company chooses year after year 
merely to seal waggons, if there have been repeated 
instances of theft and the sealing has been proved by 
those thefts to be inadequate, their continuance of that 
jnadequate method may show a neglect on their part 
amounting to a wilful and determined neglect not to 
avail themselves of any other measures that may be 
open. [p. 537, col. 1; B] 

B, N. W. Ry. v. Firm Manorath Bhagat Dhian 
Ram (1), Firm Balram Dass-Fakir_ Chand v. G. I. P. 
Ry. Co, (2) and Bindraban v. G. I. P. Ry. Co. (8), fol- 
lowed, 

Second appeal from a decree of the 
Digtrict Judge, Allahabad, dated the 26th 
May 1924. 

Dr. M. L. Agarwala and Mr. Hanuman 
Prasad Agarwala, for the Appellant. 

Mr. Ladli Prasad Zutshi, for the Re- 
spondent. 

JUDGMENT. —This is the appeal of 
Mathura Prasad, who having brought a suit 
against the Great Indian Peninsula Railway 
Company for the failure to deliver a bale 
of cloth alleged to be of the value of 
Rs. 1,529-12-6, lost his case both in the Court 
of first instance and on appeal before the 
District Judge. On the 26th of February 
1923 there was a decision in the Court of 
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the Judicial Commissioner of Oudh, which 
is very similar tothe case under appeal. 
The head-note stated that “there might 
be circumstances under which wilful 
neglect might be inferred from the fact 
that the steps taken to secure the goods 
against loss by thef; were inadequate”. 
Subsequent to the appeal by the District 
Judge which was decided on the 26th of 
May, 1924, three other decisions of 
importance have been  published—one 
reported in B. N.W. Railway v. Firm 
Manorath Bhagat Dhian Ram (1), secondly, 
the case of Firm Balram Das-Fakir Chand 
v. G. I. P. Ry. Co. (2) decided in March 1925 
and reported in Volume 47 I. L. R. 
Allahabad 724 and finally a Full Bench 
case decided on the 29th. April 1926 
Bindraban v. G. I. P. Ry. Co. (8): This case 
under appeal and all the four cases we 
have mentioned contain practically the same 
statements of fact, namely, goods consigned 
to with the Company who obtained the 
protection afforded by Risk note B, the goods 
put into a van secured only by sealing, the 
goods reported to be in a sealed van at one 
station, the sealing found to be broken at 
another and the goods missing. There are 
statements in these cases in which it was 
admitted that over a certain section of the 
line within a very few miles of the place 
where this theft in the case under appeal 


‘is alleged to have taken place, running 


train thefts were frequent. The facts ag 
proved in this case were extremely simple, 
namely, that goods alleged to be worth 
Rs. 1,529-12-6 were handed over on the 8th 
of November 1920 to the Railway Company, 
that the Railway Company gave an invoice 
No. 136 and the Railway receipt No. 2673- 
20 and that the consigner signed a Risk 
Note, form B. Then came the evidence of 
the guard of the train who stated that at 
one station called Hisvahal the seals were 
examined and found intact, but that at the 
next station Nandgaon the sealing of the 
particular waggon No. 6526 was found to 
be broken. Subsequent examination shows 
that the waggon which should have had 61 
packages in it hadin fact 60 only. No bale 
of cloth ever having been delivered to the 


(1) 84 Id. Oas. 794; 22 A. L. J.1085; L. R.6 A. 24 
Giv.; A. L R. 1995 All. 172. 

(2) 88 Ind. Cas, 559; 47 A. 724; L. R. 6 A. 340 Civ.; 
23 A. L. J. 645; A. I. R. 1925 All. 562. 

(3) 96 Ind. Cas, 1016; 24 A. L. J. 825; A. I. R. 1996 
All. 369, l 
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plaintiff, it may fairly be assumed that it 
was that bale which was stolen from the 
Railway. [A] By reason of the Full Bench 
decision of Bindraban v. G. I. P. Ry. Co. (8) 
we are bound to regard the expression 
‘robbery from a running train, as not in- 
eluding a furtive theft. [A] [B] The real 
point now to be considered is the same as 
was judicially determined in the four eases 
we have mentioned, namely, whether an 
abstention on the part of the Railway Com- 
pany as late as the year 1920 to avail them- 
selves of any mechanical device to keep out 
thieves, was not in the circumstances of: the 
thefts happening on the Railway wilful 
neglect on their part. If a Railway Company 
chooses year after year merely to seal 
waggons, the position may come to this 
that if there are repeated thefts and the 
sealing proved by those thefts to be inade- 
quate, their continuance of that inadequate 
method may show a neglect on their part 
amounting to a wilful and determined 
neglect not to avail themselves of any other 
measures that may be open. That is the 
governing principle in our opinion under 
which the Oudh Rohilkhand Railway Com- 
pany's case was decided by the Judicial 
Commissioner of Oudh and we are of 
opinion that the circumstances were such 
in the year 1920 as is shown by these cases 
and the evidence in this case that it was 
wilful neglect on the part of the Railway 
Company to consign goods on a journey 
from Bombay to Allahabad in a Railway 


waggon without any other protection afford- - 


ed to them than the mere sealing up. [B] 
In one of the reported cases it is said that 
since the year 1921 a practice has come of 
locking waggons. Whether that be so or 
not we are satisfied that in 1920 some 
provision offering far greater security than 
the mere sealing up was essentially neces- 
sary. Under these circumstances we are of 
opinion that the appeal must be allowed 
and that the plaintiff is entitled to recover 
the damages which the Court of first in- 
stance was prepared to give him, i e., 
Rs. 1,691, Rs. 1,546 being the value of the 
goods and Rs, 145 for loss of profit. He is 
also entitled to interest on that amount as 
-from the 8th of November 1920 down to 
payment. . 

We, therefore, give him a decree for 
Rs. 1,691 and interest at 6 per cent. there- 
on as from the 8th of November, 1920, down 
to payment, The plaintiff will have the 
costs of this appeal togéther with fees in 
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this Court on the higher scale and will, of 


. course, be entitled to have his costs in all 


the Courts. 
ALN, A. Appeal allawed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 251 
oF 1924. 

May 31, 1926. 

- Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Mr. Justice B. B Ghose. 
MOHINI MOHAN BANERJEE AND 
OTHERS—CLAIMANTS——A PPELLANTS 
VETSUS 
Tar SECRETARY or STATE ror INDIA 
In COUNCIL-—Opposits PARTY— 
RESPONDENT. 

Land Acquisition Act (I of 1894)—Valuation—Like- 
lihood of land being used as brick-field, whether a 
factor to be considered. 

Tn assessing the value of a land sought to be ac- 

uired under the Land Acquisition Act, the fact that 
there was a reasonable probability of its being used 
asa brick-field but for the acquisition ought to he 
taken into consideration, [p. 588, col. 1; A.) 


Appeal against a decree of the Addi- 
tional District Judge, Howrah, dated the 


` 9th June, 1924. 


Mr. Charu Chandra Biswas and Manin- 
dra Kumar Bose, for the Appellants. 

Babu Surendra Nath Guha, for the Re- 
spondent, 


JUDGMENT. 

Sanderson, C. J. —This is an appeal 
by the claimants Mohini Mohan Banerjee 
and others against the judgment of the 
learned Additional District Judge of . 
Hooghly, dated thé 9th of June 1924. 

The case arises out of certain land ac- 
quisition proceedings. The Collector made 
his award and upon the request of the 
claimants he made a reference to the learn- 
ed District Judge of Howrah. 

The land in question isa small piece— 
10 cottas 10 chittacks in area, and it is 
described in the Collector’s reference to the 
learned Judge as “brick-field” land. 

The claimants contended before the 
learned Additional District Judge that the 
valuation of the land should be taken on 
the basis that the land was “brick-field” or 
that there was a reasonable probability of 

-its being used as a “brick-field” but for the 
acquisition in question. | 

The learned Judge decided that the 
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claimants had not made out the case on 
which they relied and confirmed the award. 

There is no doubt that the plot of land 
which is No. 27 wasin the neighbourhood 
of lands which were used as brick-fields. 
There was some evidence that it had ac- 
tually been used as a brick-field; but that 
evidence the learned District Judge dis- 
carded. 

Consequently,in my judgment, this case 
must be decided upon the assumption that 
the finding, that the land has not been used 
as a brick-field, stands. f 


The ledrned Judge referred to the evi- - 


dence which was adduced. The elaim- 
ants stated that the land in question was 
of more value as “brick-field” land than 
certain other land which was half a mile 
away. I need not refer to that evidence; 
but when dealing with the reference of the 
Collector, the learned Judge said: “I can 
only suppose that the description of the 
land as such inthe land acquisition pro- 


ceedings was either a mistake orin loose - 


definition dye possibly to the fact that 
there were brick-fields in the vicinity and 
that some one employed in the proceedings 
thought that the land might be used as a 
brick- field.” 

With great respect tothe learned Judge, 
Iam not satisfied that he was entitled to 
dispose of the description which the Col- 
lector had applied to this land, in the 
manner in which he did. I understand 
that it was part of the duty of the Collector 
to view the land; and after such view the 
Oollector apparently came to the conclu- 
sion that this small plot was land which 
might in all reasonable probability and 
within a reasonable time be used as ‘‘brick- 
field” land. 

[A] I am of opinion that when the conclu- 
sion of the Collector is taken into consider- 
ation,in conjunction with the other evi- 
dence that has been adduced on behalf of 
the claimants, there was sufficient evidence 
to show that the claimants’ case was well- 
founded, namely, that there was a reason- 
able probability of the plot of land being 
used as a brick-field within a reasonable 
time, had it not been for the acquisition. [A] 

. The result is that, in my judgment, this 
appeal must succeed. 

There is no question as regards the ac- 
tual valuation becanse the learned Judge 
in his jndgment said that the rate to which 
‘the claimants would be entitled would be 
that which was awarded in the reported 
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case to which hereferred and the learned 
Advocate who appeared for the claimants 
stated that his clients, were willing to ac- 
cept that rate of Rs. 1,300 a bigha. It 
would be necessary, therefore, for the 
claimants and those representing the Sec- 
retary of State for India to make a calcula- . 
tion upon that basis and to mention the 
matter to this Court to-morrow morning 
in order that the actual amount which will 
be awarded to the claimants may be insert» 
ed in the decree. 
Ghose, J.—I agree. 


R. L. Appeal allowed. 


ee 


ALLAHABAD HIGH COURT. 

Second O1vin APPEAL No. 1486 oF 1925, 

; February 18,1927. 
Present:—Mr. Justice Lindsay and 
Mr Justice Sulaiman. 
JIWAN—PtaintirF—APPELLANT 
VETSUS 
MATRWA AND aNOTHER—DEFENDANTS -- 
RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss 19, 20 ~Vendee 
becoming co-sharer subsequent to institution of suit for 
pre-emption but before decree—Dismissal of surt— Costs. 

Where before the passing of a decree for pre-emp- 
tion, though after the institution of a suit for the 
same, the vendee acquires a share so as to become 
a co-sharer on the same footing as the plaintiff, the 
plaintiff loses his right of pre-emption. [p. 539, 
col. 2: A. 

Sultan v. Masitu (1), followed. 

In such cases, the Court may direct that the 
plaintiffs’ costs should be borne by the vendee. [p. 
539, col. 1; B.J . ` 

Second appeal from a decree of the Sub- 
ordinate Judge, Bulandshahr, dated the 
27th April, 1925. . 

Dr. N. C. Vaish, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emption. 
After the institution of the suit the vendees 
acquired shares in the village under two 
deeds of exchange and pleaded that they 
had thereby destroyed the plaintiff's right 
of preference. The plaintiff replied that 
those deeds of exchange were really ficti- 
tious. He instituted separate suits to pre- 
empt those deeds of exchange treating them 
as deeds of sale. It has been conceded 
before us that it has been finally held in 


.these other suits that the deeds of exchange 


were not deeds of sale and were genuine. 
The lower Appellate Court has accordingly 
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held that the defendants-vendees, by virtue 
of these deeds of exchange, have become 
co-sharers on the same footing with the 
plaintiff and that under s. 20 of the Agra 
Pre-emntion Act the plaintiff has no yrefer- 
ence. In our opinion the conclusion of the 
learned Subordinate Judge on this point is 
correct. [A] «Even apart from s. 20, it has 
been held by this Court in several cases that, 
when the vendee acquires his share before 
the passing of the decree so as to become 
a co-sharer on the same footing as the 
plaintiff. the plaintiff loses his right under 
8.19 of the Act [Vide, Sultan v. Masitu (1)1. 
[A] We may, however, add that the plaintiff 
was perfectly justified in bringing the suit 
as the defendants were strangers at that 
time and it was subsequent to the institu- 
tion of the suit that the defendants acquir- 
ed shares in the village. 

[B] We dismiss the plaintiff's suit but di- 
rect that the plaintiff’s costsin the trial Court 
should be borne by the defendants-vendees 
who will in that Court bear their own costs 
as well. [B] In the lower Appellate Court 
and in this Court the vendees will be entitl- 
ed to their coats asagainst the plaintiff. 
Costs in this Court will include fees on the 
higher scale. 

A.N. A. Appeal dismissed. 


(1) 96 Ind. Cas. 744; 24 A. L. J. 1003; A. I.R. 1926 
All. 749; 48 A. 689. 


CALCUTTA HIGH COURT 
CivIL Revision No. 1294 or 1926. 
January 17, 1927. 
Present:—Mr. Justice Panton and 
Mr. Justice Mallik. 

HASHIM IBRAHIM SALEJI AND oTHERS— 
PETITIONERS 

versus i 
Tus SECRETARY or STATE ror INDIA 
in COUNCIL AND OTHERS— 
Opposire Parry. 

Land Acquisition Act (I of 1894), ss. 18, 58—Civil 
Procedure Code (Act V of 1908), O.T, r. 10 (2)—Re- 
ference to Land Acquisition Judge—Parties, addition 
of, whether permissible—Reference as to wakf property 
—Trustee’s right to be impleaded party—A pplication 
by some of the trustees alone, maintainability of. 

In a reference under the Land Acquisition Act, 
whether the reference is one relating to valuation 
or apportionment, the addition of parties is under 
certain circumstances permissible. [p. 540, col. 2: A] 

Addition of parties does not in any case enlarge the 
| scope of enquiry in reference proceedings and, there- 
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fore, does not violate the principle that a Court. in 
hearing a reference under the Land Acquisition 
Act, can only deal with an objection which has heen 
referred toitand cannot go into any question raised 
for the first time by a party who had not referred 
any question or any objection to it under s. 18 of 
the Act. [p. 540, col. 2: B] 

Where the question referred under the Land Ac- 
quisition Act is the market value of a property 
which is wakf, it is open to any one ofthe body of 
the trustees to come forward and ask that he should 
be allowed to appear in the Court ofthe Judge and 
be permitted to place before the Conrt such mate- 
rial as he may have in his power to enable the Court 
to arrive at a proper decision as to the value of the 
trust property. [p. 541, col. 1: C] 

Rule against an order of the Additional 
District Judge. Howrah. 

Sir B. C. Mitter, Dr. Sarat Chandra 
Basak, Babu Bhupendra Kumar Ghose, for 
the Petitioners. 

Babus Dwarkanath Chakravarti, Suren- 
dra Nath Guha, Mr. Amarendra Nath Bose, 
Babus Satindra Nath Mukherjee and Pro- 
bodh Kumar Das, for the Opposite Party. 


JUDGMENT. 

Panton, J.—The qnestion in this Rule 
ia whether the learned Additional District 
Judge of Howrah should have joined the 
present petitioners as parties in the pro- 
ceeding resulting from a reference under 
s. 18 of the Land Acquisition Act. Tha 
ease related to the acquisition of acertain 
land which it is now admitted formed part 
ofa wakf estate. The declaration for its 
acquisition was made in the year 1918. 
and the second opposite party Ismail 
Ibrahim Saleji preferred a claim to the 
compensation money alleging that it waa 
his “ancestral purchased niskar land.” 
He appears to have been an undischarged 
insolvent, and in consequence of thia the 
Official Assignee was joined with him in 
the proceedingin the Court of the Collec- 
tor; and on the 24th Jannary, 1924: the 
award: was made by the Collector in the 
joint names of the opposite party No, 2 
and the Official Assignee. On the 99nd 
February, 1924, the Official Assignee affirm- 
ed to a petition to the effect that he had 
on investigation discovered that the 
property was in fact a wakf estate and 
that the’ present opposite party No. 2 
was not personally interested in it: he 
represented that he, as Official Assignee, 
had, therefore, no intereat in the matter 
and that he desired to withdraw from the 
proceeding. It so happened tbat this 
petition was not presented to the Collector 
until the 23rd December, 1924. In the 
meanwhile the present opposite party 
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‘No. 2 had presented a petition to the 
Collector in which he also stated that the 
property in question was owned and 
possessed by two wakf estates, namely, 
“Ibrahim Soloman & Company Wakf 
Estate” and “Ibrahim Saleji Wakf Estate,” 
and that he managed the property as 
one of the mutwallis of the two wakf 
estates, and asked that the Official 
Assignee’s name should be removed from 
the list of claimants. In the same peti- 
tion the opposite party No. 2 asked the 
Collector to make a reference to the Oivil 
Court ‘under s. 18 of the Act. That is 
the reference with which we are at present 
concerned. 

On the 27th July 1925 ‘other persons 
alleging themselves to be other mutwallis 
of the estate made a petition to the Addi- 
tional District Judge ef Hooghly asking 
that they should be joined as parties to 
the reference. It was then stated that as 
the result of litigation on the original 
side of this Court, a scheme had been 
settled under which this wakf estate was 
placed under the management of seven 
mutwallis. The present petitioners are 
four of the persons so appointed, The 
opposite party No. 2 is another. One is 
said to have retired from his mutwalli- 
ship, and the remaining one has appeared 
at the hearing of this Rule and has 
stated that he also has resigned his office 
and that he wishes to be discharged from 
we proceedings. He is opposite party 

3 


On the 10th September, 1925, the oppo- 
site party No. 2 made a petition to the 
Additional District Judge in which he 
objected to the addition of these parties 
to the proceeding and on the 16th December, 
1926, the learned Judge decided that he 
had ho jurisdiction to make any addition 
of parties. This is the order against which 
this Rule is directed. 

The first opposite party is the Secre- 
tary of State. On his behalf the learned 
senior Government Pleader states that he 
does not desire to take any part in these 
proceedings which relate only to the ques- 
tion as to who is to prosecute the claim to 
. additional compensation. 

The learned Counsel for the petitioners 
contends that under s. 53 of the Land 
Acquisition Act read along with O. T, 
r. 10 (2). C’vil Procedure Code, this Court, 
and indeed the Court of the District J udge, 
has jurisdiction to add parties, and he sup- 
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ports his argument by reference to certain 
cases of this Court, namely, Golap Khan, 
v. Bhola Nath Marik (1) and Dwarka Nath 
Sen v. Keshori Lal Gosain (2) He has referr- 
ed also to a decision of the Allahabad High 
Courtin Kishen Chand v. Jagannath Prasad 
(3). Oa behalf of the opposite party No. 2 
the learned Advocate contends that these 
cases have no application in the present. in- 
stance because they are all cases in which 
the proceedingsin which parties were added 
were proceedings in the matter of appor- 
tionment and not, as in the present case, 
in a matter.of valuation. He has further 
relied upon the principle enunciated in 
Mahammad Safi v. Haran Chandra Muker- 
jee (4) and Promatha Nath Mitra v, Rakhal 
Das Addy (5). [B] Now, the principle. 
adopted in the last two casee [ have men- 
tioned is quite plain and it is that the 
Court in hearing a reference under the 


Land Acquisition Act can only deal with 


an objection which has been referred to, 
it and it cannot go into any question 
raised for the first time by a party who 
had not referred any question or any ob- 
jection to it under.s.18 ofthe Act. [B] In 
the present instance what has been refer- 
red tothe learned Judge is the question of. 
the market-value of the property acquired. 
That is all that the learned . Judge is 
called upon to decide and the addition of 
parties to the proceeding will in no 
manner enlarge the scope of his enquiry, 
The addition, therefore, of parties will not 
violate the principle to which I have re- 
ferred. It is true, as the learned Advo- 
cate for the opposite party No. 2 points 
out, that the decisions relied upon by the 
learned Oounsel for the petitioners are 


cases in which matters of apportionment : 


were the subject of the reference. But 
that is not to my mind a material con- 
sideration. [A] The cases cited for the peti- 
tioners are authority that in references 
under the Land Acquisition Act the addi- 
tion of parties is under certain circum- 
stances permissible. [A] It does not seem 
to matter that the subject of reference 
should be one of valuation rather than of, 
apportionment. The real point is that the. 
principle of O. I, r. 10 (2), Civil Proce, 


(1) 7 Ind. Cat. 481; 120. a J. 9 
Pe aa Cas. 549; 11 0.4L. f ao, l GW, N, 


Sa 25 A. 133: A, W.N. (1902) 215. 
(4) 12 0. W. N. 985. 
(5) 6 Ind. Cas. 546; 110. L. J. 420, 


, 
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Code, has been held tọ apply and the 
‘question for decision is whether under 
the present circumstances these persons 
are necessary or proper parties. | 

It has been urged on behalf of the 
opposite party No. 2 that since these 
petitioners and himself do not make up 
the whole body of mutwallis as appointed 
by the scheme of this Court, the addition 
of the former will not be effective fully 
to represent the wakf estate in the Court 
of the Additional District Judge.. That is 
so, but it must be borne in mind, as [ have 
just now remarked, that ‘the question 
_which will be agitated in the Court of the 
learned Judge is not the title. of these or 
‘any other persons to the compensation 
money, but solely the question of what 
the market-value of the property is. [C] It 
seems to me, looking at it in this way, 
that it is open to any one of the body of 
trustees to come forward and ask that he 
should be allowed to appear in the Court 
of the Judge and be permitted to place 
before the Court such material as he may 
have in his power to enable the Court to 
‘arrive at a proper decision as to the value of 
the trust property. [C] That indeed is his 
clear duty and itis proper that he should 
be put ina position to perform this duty. 
In this view of the case these mutwallis 
although they do not fully represent the 
wakf estate are proper persons to be added 
‘as parties. 

For these reasons I would make this 
Rule absolute and direct the addition of the 
names of the petitioners, Ahmed-Musaji 
‘Saleji, Hashim Ibrahim Saleji, Soloman 
‘Musaji Saleji and Kashim Ibrahim Saleji 
in the proceedings before the Additional 
District Judge of Howrah. í 

The opposite parties Nos. 1 and 3 are 
‘discharged from the Rule. The Rule so far 


‘as it relates to the pėtitioner No. 5 Rasul. 


‘Bibi is discharged. 

The opposite party No.2 will pay the 
‘costs of this Rule to the four petitioners 
who have succeeded in this Rule. The 
hearing-fee is assessed at ten gold mohurs. 

Mallik, Jd.—I agree, 

A. N. A. Rule made absolute. 


. MUNSHI V. KARMON. 


541 
LAHORE HIGH COURT. 
Szconp CIvIL Appeal No. 2615 or 1926. 
January 27, 1927. 
Present:—Mr. Justice Addison. 
MUNSHI AND OTHERS—PLAINTIFF8S— 
APPELLANTS 
VETSUS 
Musammat KARMON——DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. VI,r. I, 
—Application to summon witnesses, belated, consequ- 
ences of—LIssue of summonses. 

A party is entitled to summon his witnesses even 
long after the time fixed by the Court for that pur- 
pose, and though the application is a belated one, the 
summonses should issue. But, if the witnesses are 
not served for the hearing, the Court can refuse to 
adjourn further for their attendance. [p. 542, col. 1; A.] 

Kandru Haldar v. Taraprasanna Roy Chowdhurt 
(1), followed. 

Second appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 2nd August, 1926, affirming that of the 
Additional Subordinate Judge, Fourth 
Class, Ambala, dated the 12th May, 1926. 

Mr. Shamair Chand, for the Appellants. 

Mr. Parkash Chandar, for the Respond- 
ent. 

JUDGMENT.—The plaintiffs sued, 
alleging themselves to be the collaterals of 
Musammat Karmon, a Jat widow, for a dec- 
laration that the sale of a house by her in 
favour of Atma Ram for Rs. 175 should not 
affect their reversionary rights upon her 
death. The trial Court dismissed the suit 
holding that the plaintiffs had not establish- 
ed that they were collaterals with a right 
to sue, and that there was consideration and 
necessity. On appeal the Senior Subordi- 
nate Judge held also that relationship had 
not been established and that the money 
was needed for a charitable purpose, 
There is no definite finding by him to the 
effect that the purpose proved, namely, the 
cleaning of a dry well for public use was a 
necessary purpose under Customary “aw, 
and in another suit brought against the 
same widow about the same alienation the 
same Senior Subordinate Judge held that 
this was not a necessary purpose under 
Customary Law, see Civil Appeal No. 171 
of 1927. Against this decisitn this second 
appeal has been admitted. 

It is scarcely disputed that a necessary 
purpose has not been made out and I hold 
that the sale was not for necessity. 

On the question of relationship all that 
was pressed in this appeal was that the trial , 
Court was wrong in refusing tosummon a 
particular Panda, whom the plaintiffs de. 
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sired to examine asa witness in order to 
establish their relationship with the 
widow's husband. The circumstances: were 
as follows:— 


On the 8th of August, 1925, issues were . 


framed. The hearing was adjourned till 
the 12th of August for parties to put in 
list of their witnesses. The plaintifis sum- 
moned two witnesses but not the Panda in 
question. The 30th of November was the 
date for hearing. On that date the plaint- 
iffs’ two witnesses had been served but 
were absent. An adjournment had accord- 
ingly to be granted and the hearing was 
postponed to the 12th of May, 1926. As the 
hearing had to be adjourned in any case, 
the plaintiffs asked on the 30th of Novem- 
ber, 1925, that the Panda should also be 
summoned. ‘lheirapplication to this effect 
was-rejected on the ground that he had not 
been summoned for the hearing of the 30th 
of November. This order was clearly wrong. 
Another long adjournment to the 12th of 
“May 1926, had been given and the plaint- 
iffs were entitled to have this Panda sum- 
moned, though, had he been not present 
on the 12th of May, 1926, it would then have 
been a question for the Court whether it 
would have waited for him, but the oppor- 
tunity to summon him should not have 
been refused. [A] A party is even entitled 
to summon witnesses long after the time 
fixed by the Court for this purpose, and 
though the application is a belated one, 
still the summonses should issue. But if 
the witnesses are not served for the hearing, 
the Court could refuse to adjourn further 
for their attendance, Vide K andru Haldar 
y. Taraprasanna Roy Chowdhuri (1). [A] 

I must, therefore, accept the present appeal 
and setting aside the orders of the Courts 
below remand the suit to the trial Oourt 
ander O. XLI, r. 23 of the Civil Procedure 
Code to summon the Panda in question and 
thereafter to decide the question of relation- 
ship in accordance with law. The Oourt- 
fee on this appeal will be refunded and the 
other costs of this appeal will abide the 


ee si r "Appeal accepted. 
(1) 87 Ind, Qas. 355; A. 1. R. 1926 Oal. 364. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DRORERS Nos, 1526 
ro 1529 oF 1924. 

November 24, 1926. 
Present:—Mr. Justice Duval and 

Mr. Justice Mitter. f 

Srimati KUMUDA KUMARI DASI— 
DEFENDANT —APPELLANT 
versus 
DILSOOK ROY—PLAINTIFF— 
RESPONDENT. 

Evidence—Recitals of boundaries in documents be- 
tween third parties—Admissibility—Evidence Act (I of 
1872), ss. 82 (3), 9, 11, 18. 

Recitals of boundaries of lands other than those 
in suit contained in documents between third parties 
who are strangers tothe suit are not admissible. [p. 
543, col.1; A] 

Braja Mohun Das Adhikari v. Gangya Prosad 
Karan (1), followed. 

P Imrit Chamar v. Sridhar Panday (3), dissented 
Tom. 

Per Mitter, J.—The inadmissibility of the docu- 
ments depends on the general principle that if a party 
is not bound by the recital in an instrumentto which 
he was no party, the documont will not be allowed to 
affect his rights in any way. [p. 544, col.l; B] 

Appeals against the decision of the Ad- 
ditional Subordinate Judge, Howrah, 
dated the 17th of June, 1924, modifying 
that of the Munsif, Additional Court, at 
Howrah, dated the 15th February, 1923. 

Babus Rupendra Kumar Mitter and Dhar- 
madas Set, for the Appellant. 

Drs. Sarat Chandra Basak and Bijan 
Kumar Mukerjee, for the Respondent. 

JUDGMENT. 

Duval, J.—These four appeals arise out 
of four suits brought by the plaintiff to 
eject certain persons as being tenants-at-will 
holding over after notices to quit. The 
plaintiff's case is that the lands in these 
suits are niskar lands of one Gopal Chan- 
dra Mitra and that they have come into 
the plaintiff's possession by various deeds 
of transfer. But they are homestead landa 
in which the defendants had no permanent 
right and, therefore, notices were served 
on them to quit and as the defendants 
have not removed, these suits have been 
brought. The defence is that these lands 
are not niskar lands at all but are mal 
lands of the Dighapatia Raj and are held 
at present under Kumar Sarat Kumar Roy 
of Dighapatia by the defendants as ten- 
ants. 

The first Court gave a decree in favour 
of the plaintiff for ejectment and for cer- 
tain other reliefs, The Subordinate Judge 
in a most elaborate judgment has confirm- 
ed the decision of the Munsif as to eject- 
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ment, confirming, but varying his order in 
respect of back rent claimed. In appeal 
to this Court three points are taken. A 

The first point which L would take up is 
however the only material one in this 
appeal. lt appears that the learned Sub- 
ordinate Judge came to his findings ona 
consideration of a very large amount of 
evidence, and among that mass of evidence 
-which he considered were two Exs. l3 and 22, 
Exhibit 13 wasa kobala by which certain 
lands to the south of the lands now in 
suit were purchased by one of the pre- 
decessors of the plaintitt from the widow 
and the son of Debendra Sarkar and in that 
document the disputed land is described 
as belonging to Gopal Mitter. Similarly 
by Ex. 22 which is ‘also a kobala and dated 
lUth June, 1908, one Rameswar Khemaka 
purchased lands on the boundary of the 
disputed lands and there the disputed 
land is described as Gopal’s niskar. Rames- 
war is examined in the case and he speaks 
of the lands he purchased as being adja- 
cent to and bordering on the lands in 
suit; he says that the land in suit is 
Gopal Mitter’s and he also supports his 
evidence by referring to his titie-deeds, his 

. vendor being dead. [A] Now it is argued 
in accordance with a long series of rulings 
the last of which appears to be the case 
of Braja Mohun Das Adhikari v. Gaya 
Prosad Karan (1) that recitals of bounaa- 
Ties of lands other than those in suit, 
contained in documents between third 
parties who are strangers to the suit are 
not admissible and canuot be relied upon 
in evidence. No doubt there are some 
‘earlier decisions by which such documeuts 
have in certain cases been admitted, but 
so far as I can see the whole trend of 
the recent authorities of this Court 1s that 
document of this description cannot be 
received as evidence in respect of lands to 
which they do not relate. [A] The question, 
therefore, arises whether the admission or 
the consideration of these two documents 
by the learned Subordinate Judge has 
vitiated his decision, It is urged tor the 
defence, however, thateven tnough these 
two documents may not have been rightly 
admitted, ,apart from them the learned 
Subordinate Judge came to an independent 
decision that these lands were Gopal Mitter’s 
which have been subsequently purchased 
by the plaintiff as the niskar lands. Now 


(1) 97 Ind. Cas. 265; 45 O, L. J.55; 300. W., N. 
761; A. I. R. 1926 Oal, 948, 
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before he discusses the value of the kabala, 
Ex. 13, he hassaid that the whole evidence 
shows that the disputed lands did belong 
to Gopal Muitter’s and that Gopal’s widow, 
Kakumoni used to realise reut from the 
defendants in respect of these lands, After 
that he goes into a long disquisition as 
to the value of Ex, 13 and discusses its 
admissibility in evidence. So it is perfectly 


clear that he did put considerable value 


on the recitals in these two exhibits. In this 
view, in my opinion, this evidence might 
have seriously influenced the Subordinate 
Judge in coming to the decision he has 
arrived at. I consider, therefore, that it is 
necessary to set aside the judgment of the 
Subordinate Judge and to remand the case 
to that Court for re-hearing after exclud- 
ing these two exhibits from its considera- 
tion. 4 

Two other points are raised with which 
I shall now deal. It is urged that the 
defendants summoned production from the 
Kundu Chowdhury Babus of a certain 
chitta of 1868. .The chitta was produced 
but the learned Munsif refused to take it 
into evidence, It is urged that the chitta 
proved itself and it should have been 
received in evidence. But the learned 
Vakil for the appellant has been unable 
to show us that there was any evidence 
to prove the chitta or what was its value 
and I do not think that we can say that 
its rejection was in the circumstances 
improper. It was merely produced on 
summons, and so far as l can see no fur- 
ther proof was given in support of it, 
(not even as to who wrote it) in the first 
‘Court. I,therefore, consider there is no 
ground for ordering that in the re-hearing 
of the appeal this document should be taken 
into consideration. 

Thirdly, it appears that an application 
was made for leave to produce ia the 
Appellate Court a certain decree on the 
ground that this piece of evidence had 
only-been discovered after the decision of 
the Munsif and before the case came up for 
hearing before the Subordinate Judge, 
The Subordinate Judge rejected this 
application. In my opinion he was perfectly 
justified in doing so. It was difficult in 
appeal to test the value of such a docu- 
ment at that late stage and, therefore, the 
Subordinate Judge was unable to accept 
it. In this point too I would uphold the, 
decision of the Subordinate Judge, 

The result then is that the decree of 

s 


. 
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the Subordinate Judge is set aside and 
the appeals sent back to that Court for a 
re-trial after taking into consideration the 
observations made above. Costs to abide 
the result, A 

Let the hearing be expedited in the lower 
Appellate Court. ' 

Let the record be sent down at once. 

Mitter, J.—I agree. I. only desire to 
add that the two documents, Exs. 13 and 
22, which the appellant contends, are not 
admissible, are documents to which the pre- 
sent defendants were no parties. [B] The 
inadmissibility of the documents depends 
on the general principle that if. a party 
is not bound by the recital in an instru- 
ment to which he was no party, the docu- 
‘ment will not be allowed to affect his rights 
in any way. [B] The general principle 
is well stated ina passage in Mr. Justice 
Woodroffe’s well-known Treatise on the 
Law of Evidence atpage729. The learned 
‘author there says: “A recital in a deed or 
other instrument is in some cases conclusive, 
and inall cases evidence, as against the 
parties who make it and those who claim 
under them and it is of more or less 
weight or more or less conclusive against 
them according to circumstances. It is 
a statement deliberately made by those 
parties, which, like any other statement, 
is always evidence against the persons 
who make it. Butit is no more evidence 
as against other persons than any other 
‘statement would be.” Asan authority for 
this proposition the learned author cites the 
well-known decision of Brajeshware Pesha- 
kar v. Budhanuddi (2). That was the view 
which was accepted in this Court for a long 
time. The caseof Imrit Chamar v. Sridhar 
Panday (3) which laid down that recital 
of boundaries in the lease was admissible 
against a person not a party took the 
eontsary view. There have been later 
decisions which have not accepted this 
later view and the trend of the recent 
decisions isnot toadmit evidence which 
has been offered in the case and to 
the reception of which in evidence is object- 
ed to viz., Exs 13 and 22, either under 
8.13 of the Indian Evidence Act or under 
any other section of the Act. With reference 
to Ex. 22 it has been contended. on behalf 
ofthe respondent that the executant of the 
document is dead, and if the recital is not 


2).6 O. 268;7 ©. L. R.6; 3 Ind. Dee. (x. s.) 175. 
4 13 Ind, Cas. 120; 15 O. L. J. 7; 17 0. W. N. 
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admissible either under ss. 9, 11 or 13 of the 
Evidence Act, it is at any rate admissible 
‘under s. 32, cl. (3) of the Indian Evidence 
Act. But I fail to see how the statement 
that certain other lands lie on the boundary 
of the lands forming the subject-matter 
of the document can be regarded as 
having been made against the pecuniary 
or proprietary interest of the persons 
making it within the meaning of sub-s. (3) 
of the s,32 of the Evidence Act. I am, 
therefore, inclined to follow the later 
decisions to which reference has already 
been made by my learned brother and, 
therefore, agree in the order of remand 
which he has just now made. 

A. NLA, Case remanded. 


LAHORE HIGH COURT, 
Orvit Reviston Petition No. 757 or 1926. 
February 4, 1927. 
Present:—Mr. Justice Tek Chand. 
Fium KIRPA. RAM-KASHI RAM 
THROUGH KASHI RAM—Puainrirr— 
PETITIONER 

versus . 

Firm DEVI DAYAL-MAL DHAN RAJ 
_ THeouech LAKHMI DAS anb DHAN 
RAJ—DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), s. 19—Acknowledgment 
—Leiter by debtor ‘asking for accounts, whether ac- 

knowledgment of liability. 

A letter by a debtor to his creditor definitely 
asking the latter to send a copy of the account 
showing what amount was due by him to the cre- 
ditor is a sufficient acknowledgment for purposes of 
s. 19 of the Limitation Act. [p. 545, col. 1; A 

Maniram Seth v. Seth Rupchand (1) an 
Sahai v. Khazan Chand (2), followed. 


Petition for revision of the decree of the | 
Judge, Small Cause Court, Amritsar, dated 
the 3rd June, 1926. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Balkishan for Mr. B. Narain, for the 
Respondent. 

JUDGMENT.—On the 3rd of Feb- 
ruary, 1926, the plaintiff firm instituted a 
suit for recovery of Rs. 470 against 
the defendant in the Court of Small Causes 
at Amritsar. The amount was alleged . 
to be due on the foot of certain deal- 
ings between the parties. In the plaint 
it was definitely pleaded that the suit 
was within limitation, inter alia, by 
reason of an acknowledgment contained in 

he letter written by the defendant admit- 


Ganga 
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ing liability, which letter was filed along 
“with the plaint. Summonses were sent to 
the defendant to appear onthe 8th April 
with his witnesses when the case would ‘be 
finally disposed of. On the 8:h April the 
plaintiff appeared but the defendant was 
absent. The Judge was also on leave and 
the Reader made a note on the record 
adjourning the case to the 3rd June, 1926. 
On that date the plaintiff appeared but the 
defendant was absent and the learned 
. Judge after recording the statement of 
the plaintiff dismissed the suit holding that 
it was barred by limitation having been 
brought more. than three years after the 
date of the debit- entries in the account. 
_ Withregard to the letter containing the 
alleged acknowledgment which was filed 
with the plaint, it was remarked that this 
letter was undated and contained: no ac- 
knoowledgment of liability, The learned 
Judge accordingly dismissed the suit. 
The plaintiff has come up on revision to 
this Court and after hearing Counsel for 
both parties I am of opinion that there has 
not been a proper trial of the case in the 
Court below. On the 8th April, 1926, 
which was the date fixed for final disposal 
the Judge was on leave and when the Reader 
postponed the case to the 3rd June, he did 
not specifically ask the plaintiif to bring 
his evidence on that hearing nor is there 
any note on the record to indicate that that 
date was fixed for final disposal of the case. 
Moreover, it seems to me thatthe learned 
_ Judge is not right in holding that the 
letter does not contain an acknowledgment 
of liability within the meaning of s. 19, 
of the Limitation Act. [A] In the letter the 
writer definitely asks tne plaintiff to send 
acopy of the account showing what amount 
was due by him to the plaintiff. This 
would clearly bean acknowledgment within 
the meaning of s. 19 as explained by the 
leading case on the subject reported in 
Maniram Seth v. Seth Rupchand (1) and 
as explained in Ganga Sahai v. Khazan 
Chand (2) and other rulings.[A] ` 
Under the circumstances it seems to me 
necessary to allow the plaintiff to give 
formal proof of the execution of this letter 
and to allow the defendant an opportunity 
of rebutting any evidence that the plaintiff 


(1) 33 O. 1047; 4 O. L. J. 94; 8 Bom. L. R. 501; 10 


O. W. N. 874; 1 M. L. T. 199;3 A. L, J. 525; 16° M.. 


La J. 300; 2 N. L, R. 1:0; 33 I. A. 165 (P. 0.). 
(2) 58 Ind, Uas, 787; 1 Lah. 357; 2 Lah, L. J, 107; 
84 P. W, R. 1920, | 
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may produce in support of his claim. I 
accordingly set aside the decree of the 
lower Court, accept the revision and send 
the case back to the Judge Small Cause 
Court, for disposal according to law. 

As the plaintiff isnot wholly free from 
blame he will pay the costs of the re- 
spondent in the lower Court. There will 
be no order as to costs in this Court. 

R. L. Case remanded, 





PRIVY COUNCIL. 
APPHAL FROM THE Mapras Hiag Covat. 
l March 21, 1927. 

Present :—Lord Phillimore, Lord Carson, 
Lord Darling and Mr. Ameer Ali. 
VIBHUDAPRIYA-THIRTHA 
SWAMIAR—Puaintirr—APPELLANT 
versus 
LAKSHMINDRA THIRTHA SWAMIAR 


— DEFENDANT— RESPONDENT. 

Religious Endowment ~Mutt—Head of mutt, powers 
of—Hxpenses for ceremonies and feeding pilgrims, 
legitimacy of—Scale of expenses—Usage, how far a 
guide—Decree against mutt—Enforcement of liability 
—Procedure—Appotniment of Receiver. 

The head of 2 mutt has ample discretion in the 
application of the funds of the mutt but always 
subject to certain obligations and dutiea equally 
governed by custom and usage. |p. 548, col. 2; A] 
“Where a scale of expenditure is not fixed for 
performance of ceremonies and feeding of pilgrimg 
beyond recognised custom, they have to be performed 
according to the long continued practice. [xpendi- 
ture incurred by the head of a mutt for the purpose 
of performing ceremonies and feeding of pilgrims 
according to the practice of centuries and for carry- 
ing out necessary repairs to the dining halls where 
the pilgrims have to be held cannot be held to be 
not legitimate. [p. 548, col. 1; B] 

Where a suit by a creditor against the head of a 
mutt for recovery of amounts advanced to the mutt 
for necessary purposes is decreed, the proper course for 
a Courtis to appoint a Receiver for the rent and re- 
ceipt of the mutt and, after payment of all expenses 
connected with the mutt and performance” of cere- 
monies snd festivals and a reasonable provision for 
the maintenance’ of the Matadhipathi, to apply the 
balance in discharge of the debt until it is paid off, 
|p. 549, col. 1; C] i 

Appeal from the Madras High Court 
(Mr, Krishnan and Ramesam, JJ.), in Ap- 
peal Suit No. 304 of 1921, dated the 8th 
November, 1922, and reported as 72 
Ind. Cas. 109 reversing a decree of the 
Court of the Subordinate Judge, South 


Kanara, in Original Suit No, 44 of 1919. 


Sir George Lowndes and Mr. K.Y, L, 
Narasimham, for the Appellant. 

Messrs, A. M, Dunne and B. Dube, for the ` 
Respondent, 
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JUDGMENT. 

Mr. Ameer Ali.—The appellant in 
this case is the Matadhipathi or superior 
of the Admar Mutt at Udipi in the South 
Kanara District, and he sues the defend- 
ant, the present Matadhipathi of another 
institution called the Sirur Mutt (in the 
same town) for certain monies which he 
alleges are due to him by the. defendant's 
predecessor-in-office. The defendant is a 
minor and defends this action by his father 
as guardian. 

_ The plaintiff alleges that the predecessor 
of the defendant borrowed the money for 
the purposes of the Mutt, and the transac- 
tions ranged over a long period from 1902 
until about the time of his death in 1916; 
that a settlement of account was arrived 
at on the 14th August in that year and an 
acknowledgment was signed by the deceas- 
ed Matadhipathi (Ex. C on the record). 

The Sirur Matadhipathi died on the 27th 
September, 1916, and the plaintiff brought 
his suit against his successor on the 14th 
August, 1919. Itshould be mentioned that 
as the deceased Matadhipathi had made 
no nomination in his lifetime the superior 
of the connected Sodi Mutt appointed the 
defendant as his successor. 

. The plaintiff's claim was denied on be- 
half of the defendant; the acknowledgment 
(Ex. ©) was charged to be a forgery, and 
it was further contended that even if the 
debts were genuine the assets of the Mutt 
were not liable for the money borrowed by 
the deceased Swami. 

The case went to trial before the Sub- 
ordinate Judge of South Kanara who held 
that the impugned transactions were true, 
and that Ex. O was genuine, and that the 
debts were contracted by the deceased 
Matadhipathi for legitimate purposes, and 
that the Mutt assets were liable for their 
satisfaction. He accordingly decreed the 
plaintiff's claim. 

From his decree there was an appeal to 
the High Court of Madras, which differing 
from the trial Judge dismissed the plaint- 
iff's suit, in so far as it sought to make 
the assets of the Mutt answerable for the 
debt. The learned Judges held in substance 
that the plaintiff had failed to show that 
the debts for which the suit was brought 

_ ‘were contracted for necessary purposes and 
that consequently the Mutt was not liable, 

They, however, decreed the claim in regard 
“to the personal assets of the deceased that 
had come into the defendant's hand. 


The plaintiff has appealed from the decree 
of the High Court to His Majesty in 
Council and the main question for decision 
is with regard to the liability of the Mutt 
assets for the satisfaction of his debt. 

It is in evidence that in the town of 
Udipi there are eight Mutts each presided 
over by a superior or swamiar. They 
appear to form four groups connected by a 
tie which permits in case of the superior 
of one Mutt dying without nominating a 
successor the superior of the other Mutt to 
appoint a successor to the deceased 
SWamMiar, 

Besides these Mutts there is a temple 
dedicated to Krishna, one of the manifesta- 
tions of Vishnu, perhaps the most popular 
deity forming the Hindu Triad. Admitted- 
ly it has no superior but the affairs of the 


Krishna-temple are managed by the 
superiors of the eight Mutts in turn. 
The important ceremonies connected 


with the temple of Krishna are performed. 
during the Pariyaya which lasts from the 
15th January in one year to the middle of 
January two years later. During this 
period the superior of the Mutt whose turn 
itis, usually called the Partiyaya Swami, 
has absolute power over the performance of 


the rites and ceremonies. 


The South Kanara Manual, published 
under the authority of Government, con- 
tains the following description regarding 
these Mutts: ' 

“The Temple of Krishna, at Udipi, is 
said to have been founded by Madhava- 
charya himself who set up in it the image 
of Krishna originally made by Arjuna and 
miraculously obtained from a vessel wreck- 
ed on the coast of Tuluva......... Besides 
the temple at Udipi he established eight 
‘Matts’ or sacred houses, each presided 
over by a Sanyasi or Swami. These exist to 
this day and each Swami in turn presides 
over the temple of Krishna for a period of 
two years and spends the intervening 
fourteen years touring throughout Canara 
and the adjacent parts of Mysore levying 
contributions frem the faithful for the ex~ 
penses of his next two years of office, which 
are very heavy as he has to defray not 
only the expenses of the public worship 
and of the temple and Matha establish- 
ments, but must also feed every Brahmin 
who comes to the place.” 


Madhavacharya, who was born in the 
12th century of the Christian era, is cres 
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‘amount to Rs. 25,000. But Rs, 12,000 have 


dited with introducing Vai hnavism cult or 
the Krishna cult in Southern India. 

The evidence in this care fully accords 
with the description in the Manual. 


The’ plaintiff in support of his claim: 


examined besides himself anumber of wit- 
nesses on whom the Subordinate Judge 
relied. Among them isan old servant of 
the Sirur Mutt who had been in service for 
25 to 30 years. He speaks to the rebuild- 
ing of the Dining Hall which had become 
dilapidated and to the expenses connected 
with the Pariyaya, 

Another witness is the superior of one of 
the other Mutts in Udipi,Sudindra Thirtha, 
who speaks as follows: acs 

“Iam one of the Swamis of the eight 
Mutts at Udipi. There is a custom that 
these eight Mutts should perform Pariyaya 
in the Shri Krishna Mutt......... The Swami 
of each ef the eight Mutts should perform 
Pariyaya for a period according to turn. 
The said custom of- performing Pariyaya, 
prevails from the days of Madhvachariya. 
Provisions have to be kept ready for the 
Pariyaya. Rice has to be stored. This 


storing commences from about a year’ 


before the Pariyaya.” 

After stating the quantities of provisions 
to be stored for the festival he describes in 
the following terms the expenses he him- 
self incurred whilst he was in charge of 
the Pariyaya. 

“I have performed two Pariyayas. My 
second Pariyaya was from 17th January, 

- 1912, to 16th January, 1914. I have in- 


curred a debt of Rs. 30,000 during the said _ 


Pariyayd period. It was a debt contracted 
to conduct the Pariyaya. The Pariyaya 
of the Sirur Mutt commences after the 
Pariyaya of my Mutt is over. A debt of 
Ra, 20,000 was contracted during my first 
Pariyaya. I know Lakshmi Samudra 
Thirtha Swami (the deceased superior) was 
not extravagant but was very frugal in 
expenditure. My Mutt has an income of 
about Rs. 10,000 per annum excluding as- 
sessment, The Mutt of Krishna has an 
annual income of about 500 muras of rice 
and Rs. 500 in cash from lands. Besides 
this it gets a total tasdick of Rs. 13,000 per 
annum from the British Government and 
Mysore State. The Swami of the Pariyaya 
Mutt has to meet the rest of the expendi- 
ture either from the accumulations of the 
income already made or by borrowing 
funds. During the Pariyaya period of 2 
years offerings by devotees or pilgrims may 
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to be spent out of it for making presents 
to them. It is not possible to meet the 
expenditure of the Pariyaya period from 
the income of the above-mentioned Mutt 
of Shri Krishna, i. e., tasdick income from 
lands, and offerings from devotees and 
pilgrims. Atthe Pariyaya festival about 
10,000 persons are fed per day.” 

The plaintiff himself, who is the superior 
of the Admar Mutt, speaks thus of the 
heavy expenses incurred in performing the 
worship and the attendant ceremonies: — 

“The aforesaid sums were borrowed by 
the late Sirur Swami for the expenses of 
bis Pariyaya. Udipi Krishna temple has 
lands and also gets tasdick and these are 
got by the Pariyaya Swami for the time 
being. Those incomes are not sufficient 
for the expenses of the Pariyaya. The 
Pariyaya Swami also gets kanikas (offer- 
ings or presents) from votaries and pilgrims 
during the Pariyaya period. The income 
of the Mutt of the Pariyaya Swami is also 
utilised for the Pariyaya expenses. All 
these incomes are not sufficient to meet 
the expensee of the Pariyaya. The Par- 
iyaya Swami before his turn of Pariyaya 
commences has to store articles, viz., rice, 
firewood and other provisions and also to 
grow plantain plantations. For all these 
the income of the Krishna temple is not 
available. ` I have heard that Sirur Mutt 
has an income of about Rs. 16,040 a year, 
As the income of the Sirur Mutt and that 
of the Krishna temple and also the offer- 
ings of the votaries were not sufficient for 
the Pariyaya expenses, the late Sirur 
Swami had to incur debts. The Bhojan- 
asala (Dining Hall) constructed by the late 
Sirur Swami would cost about Rs. 20,000." 


In the Manual there is a further refer- 
ence to the Pariyaya:— 4 

“The periodical change of the Swami 
presiding over the temple of Krishna is 
the occasion ofa great festival known as 
the Pariyaya when Udipi is filled to over- 
flowing by a large concourse of Madhvas 
not only from the district but from more 
distant parts, especially from the Mysore 
territory.” Mr. Justice Krishnan in hig 
judgment in the-case remarks:— 


_ “There are no doubt certain poojas and 
ceremonies which have necessarily to be 
performed and any reasonable expenditure 
incurred for carrying them out, will be 
binding on the Mutt, But there is ng 
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obligation to have the ceremonies perform- 
edon the seale.that the Sirur Swami did.” 

[B]-It is admitted that no scale of expen- 
diture is fixed for the performance of the 
ceremonies beyond recognised custom and 
usage. They have to be performed accord- 
ing to the practice which has prevailed for 
centuries. The Dining Hall was falling to 
Pieces, and the Government appears to 
have intimated to the superior that unless 
it was re-built and put in proper order its 
contribution would be withdrawn. It is 
in evidence that in executing the neces- 
sary repairs considerable cost was incurr- 
ed. It can hardly be said that the ex- 
penditure for these purposes was not legiti- 
mate. [B] 

According to Mr. Justice Ramesam, the 
second Judge, the necessity for the debt 
in order to bind the Mutt must be ‘‘justifi- 
able.” He says:— 

“{t is idle to pretend that the feeding 
could have gone on anything like this scale 
in all the six centuries during which these 
Mutts existed or even inthe earlier years 

- of the last century.” 

Referring to the case of Palaniappa 
Chetty v. Sreemath Deivasikamony Pan- 
dara Sannadhi (1) the learned Judge 
observes:— 

“It would be an instance of the mis- 
application of the word ‘custom’ and of 
forgetfulness of the essentials of a custom 
which modifies the ordinary law to say that 
the Mutts are bound by custom to feed 
every Brahmin that comes to the Pariyaya 
(a8 is stated in the South Kanara Manual). 
The.numbers may increase as the years 
roll on and the result of carrying out the 
ideal of feeding every one that comes may 
be the destruction of the institutions them- 
selves. The Swamis have a wide power 
over their income and Courts do not or- 
dinarily scrutinise their manner of exercis- 
ing 1t so long as they do not seek to bind 
their successors. If a successor is sought 
to be hound the borrowing must be for 
justifiable necessity.” 

The learned Judge seems to have mis- 
apprehended the effect of their Lordships’ 
judgment in Palaniappa Chetty’s case (1). 
In that case one head of a Mutt had pur- 
ported to alienate in. perpetuity certain 
lands of the institution; and the impugn- 


(1) 39 Ind. Cas. 722; 44 I. A. 147; 21 0. W. N. 729; 
15 A. L. J. 485; 1 P.-L. W. 697; 33 M. L. J. 1; 19 
Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W. N. 507; 
86 0, L. J. 153; 40 M. 709; 6 L, W. 222 (P, 0), 


ed alienation was attempted to'be sup- 
ported by an alleged’ custom. The remarks 
of the Board relate to this contention; they 
lay down no general rule. 

He seems also to have overlooked’ the 
fact that the facilities for travelling afford- 
ed by the present conditions of the country 
materially account for the larger influx of 
pilgrims and worshippers, without imput- 
ing blame or dereliction of duty to the 
Swami. [A] As pointed out in the case of 
Vidya Varuthi Thirtha Swamigal v. 
Balusami Ayyar (2), these superiors “have 
ample discretion in the application of the 
funds of the Mutts, but always subject to 
certain obligations and duties equally 
governed by custom or usage.” [A] In the 
South Kanara Manual also, there is an 
account of the vast concourse that flocks 
to the temple of Krishna on the recurring 
Pariyaya and the duty sanctioned by 
ancient practice, which rests on the superior 
in charge. | 

s These Matadhipathis have a difficult task 
to perform; unaided by any established 
rule they are expected to exercise ccntrol 
over the numbers of pilgrims, who come 
to the temple in order to participate in 
the festivals and share in the food offer- 
ings. Even if it were permissible for the 
superior to exclude a certain number from 
being fed, their Lordships doubt whether 
popular sentiment would sanction his so 
doing. The obligations under which they 
labour are regulated by custom, which are 
of long standing and have been’ observed 
for centuries. 

What their Lordships have to see in this 
case is, firstly, whether the debts were 
contracted by the deceased Swami for his’ 
own purposes or for the purposes’ of the’ 
temple and in discharge of the duties” 
under which he lay in the performaxce of 
the worship and the feedings of pilgrime; 
and, secondly, whether the monies so bor- 
rowed were legitimately applied for thcse 
purposes, 

In Niladri Sahu v. Chaturbhuj Das (3), the 
superior of a Mutt desirous of improving 
the houses for the lodgment of Rajahs 


(2) 65 Ind. Cas. 161; 48 I. A. 302; (1921) M. W. N, 
449; 41 M. L. J. 346; 44 M. 831; 3 U. P. L. R. (P. C.) 
62; 15 L. W. 78; 30M. L. T. 66; 3 P. L. T. 245; 26 
GOG. W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; 
A. I.R. 1922 P. ©. 123 (P.C) | a pia 

(3) 98 Ind. Cas. 576; 53 I. A. 253; A, I, R. 1926 P, 
O. 112; (1926) M. W. N. 857; 28 Bom. L. R. 1418; 51 
M. L. J. 822; 44 O. L. J. 494; 31 O. W. N. 221; 25 A, 
L. J. 8; 38 M, L. T. 24; 6 Pat. 139 (P, C.). 
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and other rich devotees who visited bis 
Matt for the purpose of worship, built 
fitting babitations for them and attached 
thə same to his institution. It was found 


that the revenue of the Mutt, although’ 


sufficient to meet the ordinary expenses 
of the worship, was insufficient to defray 
the cost of the construction, maintenance 
and management of these new buildings. 

The superior accordingly began to bor- 
row, from time to time, from money-lenders 
various sums of money to pay for these 
constructions. It was also found that the 
borrowed money was applied partly to the 
performances of the necessary worship; and 
that the Mutt was making use of the build- 
ings constructed by the superior. The 
Board directed the appointment of a Re- 

` ceiver in.respect of the usufruct, which 
ordinarily went to the superior to apply the 
sams for the payment of the debts contract- 
ed by him. 

[C] Their Lordships think that the proper 
course to takein the present case should 
be the same, viz., to remit the case to the 
High Court, to send it down to the Sub- 
ordinate Judge with the following direc- 
‘tions: that in case the guardian of the 
defendant does not pay within three 
months from the arrival of the record the 


sum sued for,’ plus interest at the con- 


tractual rate until payment, the trial Court 
should appoint.a, Receiver for the rents 
and issues of the Mutt property and the 
proceeds from offerings, etc., and after 
payment of all expenses connected with 
the Mutt and the performance of the car- 
` emonies and festivals and a reasonable 
provision for the maintenance of the . Mata- 
dhipathi, the balance should be appliéd in 
discharge of the plaintiff's debt until such. 
debt has been paid off.[C] The order of 
the High Oourt will be discharged. : 
The appellant is entitled to his costs in 
all the Courts, and their Lordships will. 
humbly advise His Majesty accordingly. ` 
ALN. A. ý Case remitted. 
Solicitors for the Appellant:—Messrs, 
Chapman, Walker and Shepherd. 
Solicitors for the Respondent:—Mr. H. S. 
L. Polak, 
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LAHORE HIGH COURT. 
Lerrers Parent APPgaL No. 176 or 1925. 
January 17, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Broadway 
DITTU MAL—P .atnrire— 
APPBLLANT 

versus 
ILAHI BAKHSH AND OTAERS— 


DEFENDANTS— RESPONDENTS. 

Mortgage—Lekha mukhi mortgage, incidents and 
mode of creation of —Adhlapidari, defined-—Limitation 
Act (IX of 1908), Sch. 1, Art 148—Redemption of lekha’ 
mukhi mortgage—Limitation, commencement of. 

The lekha mukhi is a kind of running mortgage 
in which the proprietor's share of the produce is 
made over to the creditor, who pays the revenue and, 
keeps a running account of the receipts and dis- 
bursements. Lekha mukhi mortgages may be created. 
in two ways, one where the {proprietor has obtained 
a loan from the lekha mukhidar and makes over a 
well or a share in a well to his management, the 
other where an estate is made over to the lekha 
mukhidar as an agent rather than as a creditor. 
The lekha mukhidar collects the crops and eredits 
the proprietor with their value debiting the Govern- 
ment revenue, the cost of repairs, working expenses, 
in fact all charges usually defrayed by the proprietor, 
His fee consists of the muhassali 2 topas per karwar 
and he also charges interest if the proprietor gets 
into his debt. [p 550, col. 2; A] 

Adhlapi is the custom by which aman sinks a 
well in another’s land acquiring thereby a share in 
the land and giving the other a share in the well. 
The shares are what may be fixed by agreement but 
they are generally half and half. The sinker bears 
all the original costs of sinking the well, erecting 
the wood-work, farm buildings and preparing the 
ground for cultivation, but subsequent charges under 
thes2 heads are borne by the parties according to 
their shares. [p. 559, col. 2; p.551, col. 1; B] 

M and othars sold half of a particular area to B. 
B was to sink a well which would command the total 
area but not at his own expense, it being specifically 
agreed that M and others would pay half of the 


- total expenditure incurred on tha sinking of the well 


and ths preparation of the ground for cultivation. 
B was to be in possession of half of the land not 
sold and out of the produce thereof recover half the 
expenditure which was payable by M and others. B 
was also to collect the crops and credit the proprie- 
tors with their value debiting the Government reve- 
nue, costs of repairs, working expenses, etc., antl was 
entitled to charge interest under certain circum- 
stances: 

Held, that the agreement was not an adhlapidari 

but had all the incidents requisite for a lekha mukhi 
mortgage. [p. 551, col. 1; C] 
. The limitation for redemption of a lekha mukhi 
mortgage begins to run from thedate of the mort- 
gage under Art. 148, Limitation Act. [p. 551, cols. 1 
& 2: D] 

Khandu Lal v. Fazal (1), followed. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Harrison, passed in 
Civil Appeal No. 2691 of 1924, on the 23rd 
April, 1925. 

Mr. M.L, Puri, for the Appellant. 


z“ 


. other half of the total area. 
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Sayed Mohsin Shah, forthe Respond- 


ents. 
JUDGMENT. 

Broadway, J.—The factsof the suit 
giving rise to this appeal are briefly these. 
Dittu Mal and others instituted a suit on 
the 6th of July, 1923, asking for a declara- 
tion that they had become owners of cer- 
tain land of which they were shown in 
the Revenue Records as in occupation as 
mortgagees. They claimed that the right 
to redeem the said mortgage had become 
extinguished owing to the lapse of sixty 
years, The main defence set up was that 
no mortgage had ever been entered into 
but that the plaintiffs were adhlapidars. 
The trial Court held that a lekha mukhi 
mortgage had been created -in 1859 and 
that as sixty years had expired the mort- 
gagors had lost their right to redeem 
and accordingly decreed the plaintiffs’ 
suit. 

An appeal by the defendants Ilahi 
Bakhsh, etc., to the District Judge having 
proved unsuccessful they came up to this 
Court in second appeal. The learned 
Judgein Chambers came to the conclusion 
that the transaction was not a mortgage 
but thatan adhlapidari had been created 
in 1859. He accordingly accepted the 
appeal and dismissed the plaintiffs’ suit 
with costs“throughout. Against this order 
of dismissal the plaintiffs Dittu Mal ete., 


. have come up to this Court under s. 10 


of the Letters Patent. Admittedly the 
transaction between the parties was enter- 
ed into in the year 1859 and was evidenced 
by a document Ex. P-5, which is dated 
the 20th of Shawal, 1275 ze. June, 1859. 
The question for determination is whether 
by this document a mortgage of the lekha 
mukhi variety was created or an adhlapi 
grant,was made. The reference to Ex. P-5 
shows that Murad and others, the pre- 
decessors-in-title of the present respond- 
ents, found it necessary for the proper 
irrigation of a certain area of land to 
sink a well. As they had not the necessary 
funds for that purpose they sold half of 
the land to Bala Mal, the predecessor-in- 
title of the present appellants, for a sum 
of Rs. 70. It was duly paid and was duly 
acknowledged as having been received in 
this document. Bala Mal was further to 
sink a well which would irrigate the area 
in question and retain possession of the 
He was to 
keep a strict account of all expenses 
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incurred in sinking the well and in pro- 
viding the necessary gear and persian 
wheel, etc. And also for the clearance of 
shrubs etc., which existed on the land. 
Murad etc., undertook to pay half of the 
total expenditure incurred, which Bala 
Mal was to recover from the share of 
Murad ete. of the produce of the well after 
deducting the tenants share, miscellane- 
ous expenses and the land revenue de- 
mand. The deed goes on to say:—‘‘When 
by the savings of income of our share 
after deducting the above said items our 
whole debt will be wiped off, our five 
shares out of ten shares of the said well 
will be redeemed and every one of us will 
possess each share out of the said shares 
and shall take produce in future.” Murad 
ete., were to remain in possession as ten- - 
ants paying batai and certain agreements 
were entered into with regard to liability 
to pay interest. From 1859 up to the 
present moment Bala Mal and his succes- 
sors in-title have been shown in the Revenue 
Records as mortgagees, the mortgage being 
a lekha mukhi one. Ghose in his Law of 
Mortgage in India, 5th Edition, Vol. I, page 
109, says as follows :— 

[A] “The lekha mukhi is a kind of running 
mortgage, in which the proprietor's share 
of the produceis made over to the credit- 
or, who pays the revenue and keeps a 
running account of the receipts and dis- 
bursements. Lekha mukhi mortgages may 
be created in two ways, one where the 
proprietor has obtained a loan from the 
lekha mukhidar, and makes over a well, 
ora share in a well,to his management; 
the other where an estate is made over to 
the lekha mukhidar as an agent rather 
than as a creditor. The accounts are kept 
in the same manner in either case. The 
lekha mukhidar collects the .crops® and 
credi!s the proprietor with their value 
debiting the Government revenue, the 
cost of repairs, working expenses; in fact, 
all charges usually defrayed by the pro- 
prietor. His fee consists of the muhassali 
2 topas per karwar and he also charges 
interest, if the proprietor gets into his 
debt.” [A] 

[B] In ‘upper's Customary Law, Vol. II, 
page 279, itis stated that “Adhlapi is the 
custom by which a man sinks a well in 
another's land, acquiring thereby a share 
in the land and giving the other a share 
in the well.” The shares are what may be 
fixed by agreement but they are generally 
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half and half. The sinker bears all the 
original costs of. sinking the well, erecting 
the wood-work, farm buildings, and pre- 
paring the ground for cultivation, ‘but 
Subsequent charges under these heads are 
borne by the parties according to their 
shares. [B] 
- It will be seen that in the present case 
the transaction entered into between the 
predecessors-in-interest of the parties to 
this appeal does not comply with Tupper's 
Gustom of an adhlapi tenure, 
the total area which the well was to com- 
mand, one-half was sold to Bala Mal for 
a definite amount of Rs. 70. He was to 
sink a well but not at his own “expense, 
it being specifically agreed that Murad, 
etc., would pay half of the total expendi- 
ture incurred on the sinking of the well 
and the preparation of the ground for 
cultivation. Bala Mal was to be in pos- 
session of the half of the land not sold, 
and, out of-the produce thereof, recover 
half the expenditure which was payable 
. by Murad, etc. In my judgment the trans- 
action under consideration amounted toa 
mortgage of the land not sold to Bala 
Mal which land was charged with the pay- 
ment of half of the expenses incurred by 
Bala Mal in sinking the well and preparing 
the land for cultivation. [C] Itseems to me 
that all the incidents requisite for a lekha 
mukhi mortgage are present. [C] Bala Mal 
was to collect the crops and credit the 
proprietors with their value’ debiting the 
Government revenue, costs of repairs, work- 
ing expenses, etc. Under cartain circum- 
stances he was also entitled to charge in- 
terest. I think that Bala Mal was from 
the outset a mortgagee or lekha mukhidar. 
That this was the situation from the start 
and continued so up to the present is 
evidenced by the fact that the Revenue 
Records consistently show Bala Mal and 
his successors as being mortgagees and 
Murad, etc., and their successors as mort- 
gagors. f ; 
_In was next contended by Mr. Mohsin 
Shah that the mortgage should be treated 
asa subsisting one and capable of re- 
demption. Firstly, he contended that time 
should only be ealculated from the date 
on which the well was suak and, secondly, 
that the existence of the mortgags had 
bean acknowledgsd, time being extended 
by such acknowledgments. [D] He was, 
howavar, unable to point out any such 
acknowledgment by the appellants or their 
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predecessors-in-interest on the record and 
Khandu Lal v. Fazal (1) is an authority 
for the proposition that Art. 148 of the 
Limitation Act applies to mortgages of 
the lekha mukhi variety and that time 
begins to run from the date of the mort- 
gage [D] In the present case the mortgage 
was effected in 1859, t.e, more than sixty 
years before suit. I would, therefore, ac- 
cept this appeal and decree the plaintiffs’ 
suit with costs throughout. 
Shadi Lal, C. J.—I concur. 

R. L. Appeal accepted. 
(1) 51 Ind. Cas. 956; 1 Lah. 89. 





ALLAHABAD HIGH COURT. 
SEconp CIVIL APPEAL No. 1801 or 1924, 
March 7, 1927. 

Present :—Mr. Justice Boys and 
and Mr. Justice Kendall. 

B. BINDESRI PRASAD AND ANOTHER— 
PLAINTIEFS —A PPELLANTS 
Versus © 
B. SAT-NARAIN PRASAD AND ANOTAER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
10—Security for costs of appeal—Appeal allowe 
—Subsequent reversal of appellate decree—Surety , 

whether liable—Bond, construction of. 

Order XLI, r. 10, of the Civil Procedure Code is 
expressly concerned with the costs incurred up to 
and in the Appellate Court and has no bearing what- 
ever on costs which may be dependent upon some- 
thing occurring in a still higher Court unless there 
be something exceptional in the bond ip. 552, col. 


"A person became surety under O. XLI, r. 10, Civil 
Procedure Code, for costs in an appeal to the High 
Court. The bond provided that the surety would be 
liable for costs if the appellant's appeal was dis- 
missed. The appeal was allowed by the High Court. 
But this decree was reversed in the’ Privy Council, 


In a suit against the surety: f eee 
Held, that the surety was not liable. [ibid] | 
kaj Raghubar Singh v. Jai Indra Bahadur Singh 


(i), distinguished. 

Second appeal from the decree of the 
District Judge, Allahabad, dated the 7th 
June, 1924. 

Messrs. Shiva Prosad Sinha and Gadadhar 
Prasad, for the Appellants. 

Dr. K.N. Katju and Mr. Ram Nama Pra- 
sad, for the Respondents. 

JUDG MENT.—This is a plaintiffs’ ap- 
peal in a suit for money on a security 
bond. The facts may be briefly stated as - 
follows:— 


N 


. 552 


[A] Certain plaintiffs sued certain defend- 
ants for cancellation of an alleged Will of 
an uncle of the plaintiffs, and they ob- 
tained a decree. Upon the respondents 
appealing the plaintiffs asked that security 
be taken under O. XLI, r. 10, and the 
present defendants furnished such security. 
This Court allowed the appeal and dis- 


missed the suit; but subsequently on ap-. 


peal: to the Privy Council.the decree of 
the Subordinate Judge was restored. The 
plaintiffs in the original suit thereupon 
sued the sureties in relation tothe security 
bond furnished by them, on the allegation 
that the original defendants were insoly- 
ents. Both Courts have dismissed the suit, 


. We think that there is no doubt that they 


were right in so doing. Order XLI, r. 10, ig 
expressly concerned with the costs incurred 
hitherto and in the High Court and has 
no bearing whatever on costs which may 
be dependent upon something occurring 


.in the Privy Council. There is nothing 


exceptional in the terms of the security 
bond. [A] It isadmitted on behalf of the 
appellants her& that the translation which 
appears in the judgment of the lower Ap- 
pellate Court is correct, and that begins 
with the words “If the appellant's appeal 
is dismissed.” There is nothing whatever 


to show that the sureties had in contem- .- 


plation at the time they furnished the 
security bond anything other than what 
might happen in this Court; and it would 
not be hard to instance cases in which. the 
sureties might be of a very different frame 
of mind if they were asked to give secur- 
ity, the liability under which would be 
dependant not.only on the decision of this 
Court, but on the decision of some still 
higher Oourt. We have been referred to 
the case reported as Raj Raghubar Singh 
v. Jai Indra Bahadur Singh (L). There is 
nothing in that case which would make us 
hesitate as to the opinion at which we have 


arrived, There the surety bond was given - 


with reference to “any order” of the Court of 
the Judicial Commissioner That clearly 
contemplated the final orders of the Court 
of the Judicial Commissioner and it is only 
in regard to such final order that their 


security bond was held to be binding, 


There is no force in the appeal and it is 
dismissed with costs. 3 
ANAN |: Appeal dismissed. 
(1) 55 Ind. Cas. 550; 42 A. 158; 220, O. 212; 60, 


Ii. J. 632; 33 M. L. J. 302; 18 A. L. J. 263; 22 Bom, 
R, 521; 46 I. A. 228; 13 L. W. 82 (P.O). é 
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BOMBAY HIGH COURT.. 
First Crvin APPEAL No. 1»2 or 1926. 
December 17, 1926. 
-Present:—Mr Justice Patkar and 

Mr Justice Baker. 3 
Tae AHMEDABAD OOTTON SPINNING 
& MANUFACTURING Co., Lp.—AppsLiant 
VETSUS 
BAI BUDHIAN RAJARAM— RESPONDENT. 

Workmen's Compensation Act (VIII 0f 1928), s. 3— 
‘In the course of employment’'—Death while perform- 
ing work not contracted for but reasonable and in- 
cidental—Compensation. 

If a workman is injured whilst doing his work 
which, although not strictly the work required of 
him by the terms of his contract, is yet such as a 
reasonable employer, had he been present, would ' 
reasonably be expected to acquiesce in the workman 
performing in the special circumstances, although 
strictly not an emergency, and if such work is for 
the employer's benefit, and such as the workman is 
competent to perform, then the workman in such a 
case is not outside the scope or sphere of his em-, 
ployment, and is within the protection of the 
Workmen's Compensation Act. [p. 553 col 2; A} 

In order to protect the cloth that was being manu- 
factured in a weaving factory from dust while the 
process of replacing the corrtigated iron sheets of. 
the roof was being carried on, a temporary hessian - 
cover was put over that portion of the shed where 
the work of replacing was actually being done. A 
jobber who was paid by piece work in the factory, 
having discovered want of light tried to cut a portion 
of the hessian cover to admit more light. A portion 
of the cover got entangled in the belt and in trying 
to remove it the jobber himself got entangled and 
was killed. In a suit by the wife of the deceased 
under the Workmen's Compensation Act: - 

Held, that the act of the workman in removing. 


‘the cloth was reasonable, necessary and incidental 


to the work entrusted to him, that it was done ‘in 
the performance of his duty and in the course of his 
employment; and that the employer was bound to 
pay compensation under the Workmen’s Compensation 
Act. [p. 554, col. 2; B] _ 

First appeal from the decision. of the 
Commissioner of Workmen’s Compensation 
Bombay, in Application No. 22B 5 of 1926 

Mr, H. V. Divatia, for the Appellants, 


Mr. Ambedkar (with him Mr. B. G. 
Modak), for the Respondent. f 
JUDGMENT.—In this case one 


Kalicharan Nanu was employed asa jobber 
in the Ahmedabad (Cotton Spinning and 
Manufacturing Company, Limited, and died 
on November 30, 1925, as the result of an 
accident while employed in the Weaving 
Department. 

Sometime before the date of the accident 
the Mill authorities had commenced the 
work of replacing the corrugated iron 
sheets on the roof of the Weaving Depart- 
ment by wooden planks, and in order to 
protect thecloth, that was being manufactur- 
ed, from the dust that would fall from the 
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roof, a temporary hessian cover was put 
over that portion of the weaving shed 
where the work of replacing was actually 
being done. Two theories were advanced 
before -the lower Court as to how the 
accident happened. One was that while 
the jobber was putting the belt on the 
pully, the piece of the hessian cloth got 
entangled in the belt and in trying tore- 
move that piece the deceased himself got 
entangled. And the other theory was that 
he went to cut a portion of the hessian 
cover inorder to admit more light and 
the accident happened. The Commissioner 
has accepted the latter theory,and in his 
‘judgment he says:— f 

“Thejobber in question having discover- 
ed want of light tried to remove it or cut 
it so as to let lightin. This work was really 
simple not involving any danger, Unfor- 
tunately, however, a portion of the cover 
got entangled inthe belt (asthe weaver 
says) and in trying toremove it the poor 
man was killed. A jobber in the 
weaving department is there to supervise 
the weavers and to help them in carrying 
on their work and to remove impediments 
in the their way. I donot at'all see how it 
could be said that ifhe tried to get more 
light for the weavers by cutting or remov- 
ing the cover he was doing something 
which he was not employed to do." 

Under proviso to s. 30 of the Workmen’s 
Compensation Act VIII of 1923, we have 
to take the finding ofthe lower Court as 
correct, and to see whether there is any sub- 
stantial question of law involved in the case. 

It is argued on behalf of the appellant 
that the injury which was caused to the 
workman in this case did not arise out of 
and in the course of his employment within 
the meaning of s. 3 of the Workmen's Com- 
pensation Act. Itis urged that the work 
ofremoving the hessian cloth belonged 
tothe Engineering Department, and not 
the Weaving Department and if the 
workman meddled with the work which 
was entrusted to the Engineering Depart- 
meat, the injury which was caused to the 
workman while removing the hessian cloth 
did notarise out ofand in the course of 
his employment. If the words were strictly 
construed, it might be said that the re- 
moval of the hessian cloth did not arise 


out of and in the course of his employment, 


for that was the work entrusted to the 
Engineering Department. But if the Act 


was liberally construed, the injury caused 
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by the workman can be said to have arisen 
out of and in the course of hisemployment. 

In Willis’s Workmen's Compensation 
(22nd Edition), page 40, it is stated:— 

“An act, though strictly not one which 
the workman is required by his employ- 
ment to perform, may still be regarded 
as within the sphere of his employment if 
it isa reasonable or necessary thing to do 
under all the circumstances; unless it has 
been expressly or impliedly excluded 
from his employment, or is such as to 
constitute an added peril.” 

According tothe evidence the removal 
of the hessian cloth was not attended by 
any peril. Erackshaw Kaikobad Dastur 
says in his evidence:— 

“Beyond telling the carpenters under 
me that to protect the cloth which was 
being manufactured on the looms from the 
dust falling, they should put hessian covers, 
I did not give any orders. No necessity 
of detailed orders was seen by me as that 
work of putting and removing the covers, 
was done at a time when the Mill was 
not working. The work wasso simple that 
I did not think it necessary to entrust it to 
a particular man so that he may be held 
responsible for it.” i 

In Ruegg's Workmen's Compensation (9th 
Edition), it is said (page 115).— 

[A] “Ifa workman is injured whilst doing 
his ‘work which, -although not strictly the 
work required of him by the terms of his 
contract is yet such as a reasonable employer 
had he been present would reasonably 
be expected to acquiesce in the workman 
performing inthe special circumstances 
(although strictly not an emergency), and 
if such work is for the employer's benefit, 
and such as the workman is competent to 
perform, then the workman in sucha case 
isnot outside the scope or sphere of the 
employment, and is within the protection gf 
the Act.” [A] 

In this case we have to consider whether 
the action of the workman was reasonable, 
necessary and incidental to the work which 
was entrusted to him. Some liberty must te 
left to the workman in order to perform his 
work efficiently. He wasajobber and was 
paid by piece work, and it was both his inter- 
est and duty to see that the work was done 
efficiently, and if. want of light interfered 
withthe efficiency of the work and the 
production of the cloth, it was his duty, 
if there was any impediment in the way, 
to removeit. If he thought that the ex- 
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istence of the hessian cloth interfered with 
the necessary light, it follows that the 
removal of the cloth was reasonable, neces- 
sary and incidental to the work entrusted 
tohim. And the learned Commissioner has 
found that the jobber in the Weaving 

Department had to supervise the weavers 
and to help them in carrying on their 
work and to remove the impediments in 
theirway. Wethink that the act of the 
workman in removing the hessian cleth in 
orderto admit more light was incidental 
to his work and was done in the perform- 
ance cf this duty, and arose out of and in 
the course of his employment, 

In Butterworths’ Workmen’s Compensa- 
tion Cases Vol. VIII, page 56, the Court 
accepted the view of the County Court 
Judge who-said:— 5 

“I find it was done in Order to get over 
a difficulty which he encountered in carry- 
ing out the work which he was employed to 
do, viz., the driving of the motor-van, and 
that what he did was required to be done, 
and was Honestly done in furtherance of the 
object which he was instructed to effect, 
and I hold- that, in doing it, he was not 
acting outside the sphere of his employ- 
ment.” l 

[B] We think that in this case the act of 
the workman in removing the hessjan cloth 
was done for the purpose, of removing the 
impedimentin the way of the work with 
which he was entrusted and that the injury 
which was caused to the workman arose 
out of and in the course of his employ- 
ment. [B] 

We therefore confirm the decree of the 
lower Court and dismiss this appeal with 
costs. 


A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Ssconp Civit APPEAL No. 1785 or 1924. 
March 1, 1927. 

Present':—Mr. Justice Mukerji and 

. Mr. Justice Ashworth. 
PARSHADI LAL AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 

HULAS RAI—DEFENDANT— RESPONDENT. 

Hindu Law—Partition—-Severance of status— 
Agreement to refer matter of partition to arbitrators, 
whether effects separation. 

An agreemgnt between the members of a joint 
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Hindu family to refer the matter of partition of the 
joint property to arbitrators, amounts to a declara- 
tion on the part of the parties of their intention to 
hold their shares separately and effects a separation 
of status. [p. 554, col. 2; p. 555, col. 1; A] 

Kasam v. Jorawar Singh (1), followed. 

Second appeal against a decree of the 
District Judge, Shahjahanpur, dated the 
Sth of July, 1924. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. Harnandan Prasad, for the Respond- 
ent. 

JUDGMENT.—This secondappeal 
arises out of a suit brought by the plaint- 
iff-appellants against Hulas Rai defendant- 
respondent for his share of profits in a 
certain village for the years 1328 and 1329 
F corresponding to July, 1920 to end of 
June, 1922. The defence was that the par- 
ties to the suit at the time in respect of 
which. profits were claimed, were members 
of a joint Hindu family and that one or 
more co-parceners cannot sue another 
co-parcener for share of profits even though 
the defendant be a lambardar. Both the 
lower Courtsaccepted this defence. They 
held that there had been no partition in 
the family previous to the date of a 
partition decree subsequent tothe years in 
suit. í 

In this second appeal there are two 
points taken by Counsel for the appellants. 
One point is that there was evidence re- 
ferred to by both the lower Courts of an 
agreement by the parties to refera ques- 
tion of partition to arbitrators as early as 
the 29th August, 1920,and that the lower 
Courts were wrong in holding that this 
agreement did not effect a separation be- 
tween the parties to the suit. The trial 
Court held that this agreement was not a 
sufficiently unequivocal declaration on the 
part of the parties of their intention to 
hold their sharesseparately, to justify its 
being deemed to effect a separation. The 
lower Appellate Court confirmed this view 
by invoking the fact of a subsequent suit 
for partition brought and decreed in the 
Civil Court. We have been referred to 
the decision oftheir Lordships of the Privy 
Council in Kasam v. Jorawar Singh (1). 
[A] In that case it was held thatanagreement 
appointing a certain person to partition 
the joint family property of the parties 
and agreeing to accept the partition made - 


(1) 68 Ind. Cas. 573; 21 A. L. J. 57; 31 M. L. T. 46; 
16 L. W. 223; 18 N. L. R. 127; A. I. R. 1922 P. C. 
353; 43 M. L. J. 676; 25. Bom. L. R. 1; 37 O. L.J. 
73; 27 O, W, N. 179; 50 0, 84; 491. A, 358 (P, 0. 
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by the arbitrator was sufficient to effect a 
severance in interest. We are unable to 
distinguish the present case on the facts 
from, this case. Counsel for the respond- 
ent has, strenuously argued that in the 
Privy Council case one party at the time 
. of the agreement was claiming a specific 
share of the property and that this factor 
is absent from the agreement relied upon 
in the present suit. He also argues that 
the language of the present agreement is 
of too vague a character to justify- its be- 
ing described asan unequivocal declara- 
tion on the part of the joint holders of 
their intention to hold their share separate- 
ly. The agreement begins with the words 
“Since between the two respective parties 
there is`a dispute about the complete 
partition of the property moveable and 
immoveable and the money-lending busi- 
ness and other business’ and goes’ on to 
refer the matter toarbitrators. Itis com- 
mon ground that theattempt at a parti- 
tion by arbitrators was abortive and that 
a suit was, in consequence later on filed in 
Court in 1921. [A] These-facts convince us 
that at the date of the agreement the 
parties separated inthe eye of law. Jt has 
been argued that because in the partition 
suit ultimately tried in Court the Sub- 
ordinate Judge came to a finding that at 
the date of the suit being filed the parties 
were joint, if must be deemed to have 
found that they were not separate in 1920. 
In our opinion this argument is not valid. 
What the Subordinate Judge found was 
that at the date of the suit there was no- 
thing to stand in the way ofa suit for par- 
tition of the whole property. There was no 
question in that suit that the suit was 
barred by anything happening in 1920. 
For this reason we find that during the 
years in suitthe parties must be deemed 
to have been separate. 

Another plea taken up was that inas- 
much as the plaintiffs were recorded in 
the khewat as proprietors to the extent of 
8 annas it was not open to the lower 
Courts to receive evidence to show that 
as amatter of fact the 16-annas had not 
been partitioned and that 8 annas only re- 
presented the fractional share that the 
plaintiffs would have been entitled to on 
a partition. In view of our finding on the 
first plea we do not consider it necessary to 
discuss this plea. 

Accordingly we allow the appeal, set 
aside the decree of the Court below and 
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yemand the suit to the Court of first 


instance through the lower Appellate 
Court for decision on the merits. The 
costs here and hitherto will abide the 
result. 

Appeal allowed; 


ALN. A, Case remanded. 


pa 


BOMBAY HIGH COURT. 
FULL BENCH. 
CIVIL APPLICATION No. 481 or 1924, 
January 7, 1927. i 
Present:—Sir Amberson Marten, Kr., 
Chief Justice, Mr. Justice Crump and 
Mr. Justice Patkar. 
NILKANT BALWANT NATU AND 
OTHERS—APPLICANTS 
versus 
Shri SACHIDANAND VIDYA 
NARSIMHA BHARATI—Oppongnrt. 

Civil Procedure Code (Act V of 1908), O. XLV, 
r. 7—Privy Council Rules, 1920, r. 9—Appeal to 
Privy Counctl—Security—-Power of Court to extend 
time— Limitation and Code of Civil Procedure (Amend- 
ment) Act (XXVI of 1920), effect of. 

The High Court has power to enlarge the time 
prescribed by r.7 of O. XLV of the Code of Civil 
Procedure as amended by Act XXVI of 1920 for fur- 
nishing security and making the deposit under the 
rule. [p. 558, col. 2; p. 559, col. 1; A] 

Ram Dhar v. Prag Narain (1), followed. 

Application for extension of time for 
giving security and making deposit under 
O. XLV, r. 7 Civil Procedure Code. 

ORDER OF REFERENCE 
- TO A FULL BENCH. 

Shah, J.—On behalf of the applicants 
in Civil Application No. 481 of 1924, Mr. 
Kelkar has asked for extension of time {o 


. furnish security and to make the deposit as 


required by O. XLV, r. 7, Civil Procedure 
Code. This application is opposed by Mr. 
A. G. Desai, on behalf of the opponents, on 
the ground that this Court has no power to 
extend the time. He relies upon‘ the 
amendment of the rule effected by Act 
XXVI of 1920 and the decision of the 
Allahabad Court in Ram Dhar v. Prag 
Narain (1) in support of his contention. 
We have provisionally allowed a fortnight 


“to the applicants to furnish the necessary 


security and to make the deposit, subject 
to our decision on this point. Thesix weeks 
from the date of the certificate expired on 
September 27, and the time has been 
provisionally extended up to October 11. 
We have now considered this point. 

At the outset I may mention that it has 

U) 65 Ind. Oas. 249; 44 A. 216; 20 A. L. J, 13; A, 
I. R. 1922 All, 43, 
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been the uniform and long established 
practice of this Court to extend time for 
furnishing security and making the deposit 
for cogent reasons:. and this practice is 
based upon and was probably anterior to 
the decision in Burjore v. Bhagana (2). 


Their-Lordships interpreted-: the provisions. 


of s. 602 of the Code of 1877, and held that 
. they were directory only, though not to be 
departed from without cogent.reasons. In 
doing so, their Lordships approved of the 
Full Bench ruling in In the matter of the 
Petition of Soorjmukhi Koer (3). The 
discretion exercised in favour of extending 
the time in that particular case was upheld 
by their Lordships, The essential words, 
so far as they are relevant to this point, 
were repeated in s. 602 of the Code of 
1882 and are reproduced in r. 7 of O. 
The amendment effected by Act XXVI of 
1920 in that rule is that for the words “Bik 
months” the words “ninety days or such 
further period not exceeding sixty days; as 
the Court may upon cause shown allow” 
are substituted in sub-r, (1)ofr.7. The 
other amendments of the rule effected by 
that Act as to the nature of the security to 
be furnished are not material to the present 
~ point except perhaps the last proviso, to 
which I shall refer hereafter. This Act 
reduced the period of six months to a period 
of ninety days with liberty to extend it by 
sixty days. . At the same time the period of 
“Big months allowed for application for leave 
to appeal to His Majesty in Council was 
reduced from six months to three months. 
Any delay i in filing au application in ninety 
days is liable to be excused under s. 5 of 
the Indian Limitation Act. The Act was 
passed with aview to reduce the delays in 
the. disposal of cases and, particularly in 
appeals to His Majesty in Council. It is 
urged that when the Legislature fixed the 
possible period of extension, the necessary 
implication is that the further powers of 


the Court for extending time were taken ' 


away. The argument has some force and 
has been accepted. by the Allahabad High 
Court. . 

[have considered this pmi carefully; but 
Iam of opinion that the argument is not 


sound. It must be remembered that the. 


scheme of these rules and of r. 7 in 
@) 11 I. A.7; 10 ©. 557; 8 Ind. Jur, 216; 4 Sar. P. 
» & 498; es Jackson's P. 0O. No. 16; 5 Ind, 
5. (x. s.) 373 (P C.). : 
(8) 2 0. 273; Vind. Dee, (x. s.) 465 
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particular remains the same. It provides 
that the applicant shall, within -“‘six months” 
as it was before or as it is now within ninety’ 
days or such further period not exceeding 
sixty daysasthe Oourt may upon cause 
shown allowfrom the date ofthe decree 
complained of or within six weeks from the 
date of the grant of the certificate whichever 
is the later date, furnish the necessary 
security and make the deposit as provided 
in the rule. The obligation: to furnish 
security within the time mentioned is laid 
down; but the consequence of the applicant's 
failure to do so is not mentioned. The 
provisions of this rule are as directory after 
the amendment of the rule by Act XXVI of | 
1920, as they were before the Act wag passed, 
On the contrary, the new provisions as to 
the nature of the security are specific and a 
proviso is added that no adjournment shall 
be granted to an opposite party to contest 
the nature of such security. This may 
indicate that, if the Legislature intended to 
negative the powers of thé Court as to 
extension of timefor furnishing security 
and making the deposit, there would have 
been an express provision to that effect. I 
donot think that the contention of Mr. 
Desai that, if the applicant fails to furnish 
security within either of the periods’ 
mentioned in sub-r. (1), the Court has no 
option but to cancel the certificate. Indeed 
therules of the Privy Council, contained in 
the Order of His Majesty the King in 
Council dated February 9, 1920, which are. 
re-published as r. 90A of the Rules of the 
High Court, Appellate Side, do not contem- 
plate any such result. 

Rule 9 of this Order provides that 
“Where an- appéllant, having obtained a’ 
certificate for the admission of an appeal 
fails to furnish the security or make the, 
deposit required (or apply with due 
diligence to the Court for an order 
admitting the appeal) the Court, may, on 
its own motion or on an application i in that 
behalf made by the respondent, cancel the 
certificate forthe admission of the appeal; 
and may give such directions. as to the’ 


- costs of the ‘appeal and the security entered 


into by the appellant as the Court shall 
think fit, or make such further or other 
order in the premises, as in the opinion of 
the Court, the justice of the case. requires,” 
This rule does not provide that the Court 
shall cancel the certificate where the 
applicant fails to furnish the security or 
make the. deposit: nor does -it contemplate 
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that the expression “such further or other 
order” would not be wide enough to cover 
the grant of some further time, if, in the 
opinion of thé Court, the justice of the case 
required it. 

lt shculd be remembered that Act XXVI 
of 1920 was passed by the Indian Legislature 
to make the provisions of the Indian Acts as 
to limitation conform tothe provisions of 
these rules. I donot think that the power 
which is reserved under r. 9 was intended 
to be taken away by the Amending Act nor 
do I think that the interpretation put by 
their Lordships of the Privy Council upon 
s. 602 of the Code of 1877 has ceased to be 
applicable to r.? as amended. I think, 
therefore, that the Court has the power to 
extend time for “cogent reasons,” 

The ratio decidendi in Ram Dhar v. Prag 
Narain (1) is much influenced by the con- 
sideration that the view that the Court has 
the power to extend time for cogent reasons 
would defeat the object and intention of 
the amendment. 

With great respect, I would say that in 
exercising the powers the Court will have 
regard to the object of the Legislature but 
it cannot be accepted as a ground for 
negativing the powers of the Court, which 
are as necessary in the broad interests of 
justice as it is necessary to avoid and reduce 
delaysin the interests of justice. I may 
add that in practice hardly in any case on 
the Appellate Side of this Court the first 
period mentioned in the rule comes into 
operation. The period of six weeks from 
the date of the grant of the certificate almost 

. invariably ends laterin the cases on the 
Appellate Side in which certificates are 


granted for leave toappeal to His Majesty . 


in Council, And adjournments are granted 
to enable the parties to furnish security 
and tomake the deposit required, when it 
is found necessary to do so for cogent 
reasons or in the interest of justice. 

. Iam, therefore, of opinion that the Court 
has the power to extendtime for “cogent 
reasons, or when “in the opinion of the 
Court, the justice of the ease requires,” 
such extension to be given. 

Asmy learned. brother is of opinion that 
the Court has no such power, we have to 
consider what order should be made in 
this case. This is a point of common 
occurrence and of practical importance, 
_In view of this difference of opinion it 
would bebest to have this point decided 
by a Full Bench, 
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Accordingly, we refer the following ques- 
tion to the Full Bench :— 

Has the Court power to enlarge the time 
prescribed by r.7 of O. XLV of the Code 
of Civil Procedure as amended by Act 
XXVI of 1920 for furnishing security and 
making the deposit ? 

Fawcett, J.—I have had theadvantage 
of reading my learned brother's judgment, 
but I regret that I do not see my way to 
agree with his conclusion, nor with his 
opinion that the provisions of r. 7 
are as directory after the amendment of 
the rule by Act XXVI of 1920, as they 
were before the Act was passed. 

The insertion of the words “or such fur- 
ther period,” etc. show that the Legislature’s 
attention had been drawn to the question 
of extension of time by the Court, and 
they put a definite time limit on any such 
extension in the first of the two alternative 
cases provided for by the rule, and give 
no corresponding power to extend time in 
the secoud of those twocases. I can hardly 
conceive of a case to which the maxim 
‘expressio unitus est exclusio altemus' should 
more obviously apply. The question arises 
regarding two consecutive sentences in an 
enactment; and it is not a case where there 
is any room for thinking that there may bea 
failure to make the ‘expressio’ complete by 
oversight, such as referred to in Halsbury’s 
Laws of England, Vol. XXVII, Art. 286, at 
page 152, The Privy Council decision in 
Burjore v. Bhagana (2) on which the old 
practice rests, approves of the Full Bench 
ruling in In the matter of the Petition of 
Soorjmukhi Koer (3) where Garth, C. J., said 
that the requirements of the rule were not 
“absolutely imperative,” as thera was no 
provision requiring the petition to be dis- 
missed in case of default. That reason 
cannot be said to be effective, now that 
the Legislature has deliberately provided 
for the particular case in which, and the 
limits within which,. the Court has power 
to extend the time specified in the rule, 


Consequently the case must now, in my 
opinion, be held to fall under the general 
rule expressed by Grove, J., in Barker v, 
Palmer (4) that “provisions with respect 
to time are always obligatory unless a 
power ofextending the time is given to 
the Court.” Here the power that the 
Oourt was formerly recognised to have, in 


(4) (1882) 8 Q. B. D. 9 at p, 10; 51 L, J. Q, B. 110: 
45 A 480; 30 W, R. 59, i Q 0; 
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a case like the one before us, has been 
impliedly taken away by the Legislature. ` 

1 think that, asthe amendment of 1920 
was made at the instance of the Privy 
Council, who wanted delays in getting 
appeals before them reduced, they are not 
likely to approve of any whittling down 
of the provisions of the rule, as it now 
stands. Itis to my mind a case where it is 
the duty of the Court to construe the rule 
so as to prevent evasion. 

I do not think that r. 9 of those in 
r, 90A, Appellate Side Rules, points the 
other way. The words “make such further 
or other order,” etc:; seem intended to cover 
merely incidental orders entailed by the 
cancellation of the certificate, for they 
follow the words “and may give such direc- 
tions as to the costs’, ete., i. e., directions 
consequent on the cancellation of the 
_ certificate. It would have been different, 
if the words “or make such further or 
other order’, etc., had followed immedi- 
ately after the words ‘admission of the 
appeal.” In fact this rule supplies direct 
authority for the dismissal of a petition, 
the omission of which was relied onin 
In the matter of the Petition of Soorymukhi 
Koer (3). 

Section 148, Civil Procedure Code, does 
not help the petitioners as the words “by 
the Court” clearly govern the word “fixed” 
as well as the word “granted,” cf, 
Dukhno v. Munshi Sahu (5). 

I agree, therefore, with the reasoning in 
Ram Dhar v. Prag Narain (1). I gather 
from the foot-note (3) at page 2511 of Nand 
Lal's Code of Civil Procedure that it has 
been followed by the High Courts of Oudh, 
Madras and Burma. 

_ It is, I think, only if the rule is amended 

by the Rule Committee with the sanction 
of Government, so as to give express power 
such as there is in the first case under the 
rul8 that the Court will be able to exercise 
its old practice. i 

Ido not think thereneed be any hardship, 
once litigants realize the position. They 
ought to be taking steps even when they 
intend appealing. 

I concur in the reference to a Full Bench 
proposed by my learned brother. 

Mr. K. H. Kalkar, for the Applicants. 

Messrs. S. R. Bakhale and A. G. Desai, 
for the Opponent. 

The reference was heard by the Full 
Bench who delivered the following. 

(5) 52 Ind, Cas, 439; 4 P, L, J. 428. 
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OPINION. 

Marten, C. J.—The referring judg- 
ments set outtherivalcontentionson O. XLV, 
r. 7,and I need not recapitulate them. 

If the view taken by Mr. Justice Shah 
is correct, then there is power to extend 
the time under O. XLV, r. 7, even on the 
wording of that rule itself. But if the 
view taken by Mr. Justice Fawcett is 
correct as to the true construction of that 
rule, namely, that thereby the Indian 
Legislature intended to fix a prescribed 
period which could in no event be extend- 
ed, thena further question arises as to 
the effect of r. 9 of the Privy Council 
Rules passed on February y, 1920. 

Now it will be observed that there is no 
express penalty provided by O. XLV, r. 7, 
for failure to furnish security and to 
deposit the amount forexpenses within the 
time therein mentioned. It is, therefore, in > 
contrast with O. XLV, rr. 10 and 11, which 
provide inr. 11 that if the further security 
required by r. 10 is not given then the 
proceedings may be stayed, and the appeal 
is not to proceed without an order of His 
Majesty in Council. For any penalty of 
0, XLV,r. 7, we must, I think, turn tor. 9 
oi the Privy Council Rules, which runs as 
follows:— 

“Where an, appellant, having obtained 
a certificate for the admission of an appeal, 
fails to furnish the security or make the 
deposit required (or apply with due dili- 
gence tothe Court for an order admitting 
the appeal), the Court may, on its own 
motion or on an application in that behalf 
made by the respondent, cancel the certifi- 
cate for the admission of the appeal, and 
may give such directions as to the costs 
of the appeal andthe security entered into 
by the appellant as the Court shall think 
fit, or make such further or other order 
in the premises,as in the opinion of the 
Court, the justice of the case requires.” 

[A] In our opinion that rule standing by 
itself gives power to the Court to extend 
the time for furnishing security or making 
the requisite deposit, although default may 
have been made under O. XLV,r.7. And. 
if that view is inconsistent with the true 
construction of O. XLV, r. 7, and with thein- 
tention oftheIndian Legislature, as express- 
ed by Act XXVI of 1920, then we have to 
refer tos. 112 of the Civil Procedure Code 
which provides that, “Nothing contained in 
this Code shall be deemed...to interfere 
with any rules made by the Judicial Oom- 
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mittee of the Privy Council, and for the 
time being in force, for the presentation 
of appeals to His Majesty in Council, or 
their conduct before the said Judicial Com- 
mittee.” In other words, if and in so far 
as thereis any conflict between Act XXVI 
of 1920 and O. XLV, r.7, as it now stands 
on the one hand, and the Privy Council 
T. 9,on the other hand, then we think 
the Privy Council Rule must prevail. In 
this respect it will be noted that the Privy 
Council Rules were passed, as the preamble 
shows, in pursuance of the English Act of 
Parliament, 4 William IV. 

Under these circumstances, speaking for 
myself itis not necessary to express my 
opinion on the true construction of the 
present O. XLV,r. 7, apart from r. 9 of 
the Privy Council Rules. The referring 


judgments show that the present O. XLV, 


r. 7, is open to considerable doubt, for 
they arrive at different conclusions as to 
its meaning. Consequently, with all respect 
to theopinion expressed in Ram Dhar v. 
Prag Narain (1) Iam unable to see that 
the amendment made by Act XXVI of 
1920 has been very carefully drafted. How- 
ever, that isa minor point. And I need 
not, in the view I take of the question 
submitted to us, do more than refer to 
‘the older cases in Burjore v. Bhagana (2) In 
the matter of the Petition of Soorjmukhi 
Keor (8) and Fazul-un-Nissa Begam v. Mulo 
“ (6) forthe Court's decision on O. XLV, r. 
D prior to the Amending Act XXVI of 1920, 


I would, accordingly, answer the ques- 
tion submitted to us in the affirmative. 
Crump, J.—I agree. 
` PatKar, J.—I agree, . 
A. N. A. Answeredin the affirmative, 


(6) 6 A, 250; A. W. N. (1884) 71; 3 Ind, Dec. 
(x. B.) 893. 


PATNA HIGH COURT. 
Fixst Civit APPEAL No. 96 or 1923. 
February 17, 1927. 

Present: —Mr. Justice Kulwant Sahay and 

Mr. Justice Allanson. < 
Kumar KAMAKHYA NARAYAN 
SINGH—Derenpant—APPELLANT 
versus 
KALYAN SINGH—Puaintirr— 
RESPONDENT. 
Legal Practitioners Act (XVIII of 1879), esi 28 to 
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81—Agreement for remuneration for work not pending 
in Court, whether must be filed in Court—Agreement 
unenforceable—Reasonable compensation, whether can 
be claimed—Contract Act (IX of 1872), s. 70—Ln- 
gagement of Mukhtear—Presumpttion. 

The provisions of s. 28 of the Legal Practitioners 
Act are very wide and enmprehensive and they in- 
clude services rendered in respect of business done 
by Pleaders, Mukhtears or Revenue agents even in 


- connection with cases not pending in Court. jp. 561, 


col. 2; A] 

Game v. Kye (1) and Ishan Chandra Kar v. Ram 
Charan Pal (2), followed. 

Where a legal practitioner bases his claim for 
remuneration on an agreement and that agreement 
is not enforceable in law under the provisions of 
s. 28 of the Legal Practitioners Act, it is not open 
to him to claim a reasonable remuneration for work 
done under the provisions of s. 70 of the Contract 
Act. [p. 562, col. 1; B] 

Hazari Lal v. Tilok Chand 13), followed. 

Where a Mukhtear who has been engaged for build- 
ing up cases proposed to be instituted and to look 
after the cases in Court as a Mukhtear did not give 
notice to the High Court as required by the rules in 
cases where a legal practitioner accepts any appoint- 
ment as a servant, the presumption is that he accepted 
engagement as a Mukhtear and not as a servant. [p. 
561, col. 2; C ; 


Appeal against the decision of the Sub- 
ordinate Judge, Hazaribagh, dated the 12th 
March, 1928. . 

Messrs. Sultan Ahmad, Government Ad- 
vocate, S.M. Mullick. A. B. Mukerjee, B. C. De 
= Bindeshwari Prasad, for the Appel- 

ant. 
~ Messrs. N. C. Sinha and S. N. Rai, for the 
Respondent. 

JUDGMENT. 


Kulwant Sahay, J.—This is an 
appeal by the defendant against the deci- 
sion of the Subordinate Judge of Hazari- 
bagh, decreeing the plaintiff's suit for fees 
for works done by him as a Mukhtear on 
the basis of an agreement. The defendant 
is a minor and is a ward of the Court, and 
the agreement alleged was entered into by 
the Manager with the sanction of the Court 
of Wards. | 

The plaintiff's case was that he wasea 
Mukhtear and that his services were re~ 
quisitioned for the purpose of “building up” 
a large number of civil cases relating to 
resumption of mokarrari grants proposed 
to be instituted by the Court of Wards as 
representing the estate of the defendant 
for the purpose of enabling the Govern- 
ment Pleader to draw up pleadings and 
to look after the cases in Court as a 
Mukhtear. The agreement set up in the 
plaint was that the plaintiff was to build 
up the cases, and his remunerationfor such 
work was fixed at 6-annas per cent. on 
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the valuation of each suit, subject to a 
maximum fee of Rs. 200 for one single 
case; and as regards the work done in 
connection with cages in Court he was to 
get ad valorem fee according to the rules 
of the High Court. He alleged that this 
agreement was entered into in March, 1918, 
that he did build up cases and work in 
Court according. to the agreement until 
March, 1920, when his services were dis- 
pensed with by the Manager, that in this 
interval he had finished the building up 
ofalarge number of cases, and that in 
“other cases he had well nigh completed 
the work but could not finish them on 
account of the work being taken away from 
him by the Manager. These unfinished 
cases were subsequently finished by the 
regular staff in the law department of the 
estateand were mostly filed in Oourt on 
the Ist April, 1420. The plaintiff stated 
that he had submitted his bills for the 
works done, but that full payments had 
not been made to him in accordance with 
the agreement, that as the Manager refused 
to make tke payments in spite of service of 
notice the plaintiff approached the Deputy 
Commissioner of Hazaribagh, for settle- 
ment of his dues who ordered certain 
payments to be made and the balance to 
be withheld till the disposal of the cases 
by Court. The sums withheld were, how- 
ever, not paid whereupon he again approach- 
ed the Deputy Commissioner who dis- 
allowed the plaintifi’s*claim, and an appeal 
tothe Commiasioner was also dismissed, 
that the plaintiff ultimately approached the 
Board of Revenue and the Board by their 
Resolution, dated the 4th of July, 1921, 
refused tomake payments according to the 
pills as regards the completed works, and 
as regards the uncompleted works the 
Board directed payment at the rateof Rs 2 
a case which came up to Rs. 316 only. The 
plaintiff accepted payment of the sum of 
Ra. 816 under protest and then instituted 
the present suit. The plaintiff gave an 
account of the sums, which he claimed to 
be due to him, in two schedules attached 
tothe plaint. Schedule ‘A’ sets out the 
sums due td him on account of bills for 
completed works, the total amount under 
these bills come up to Rs. 3,054-6-6, out 
of which he gave sredit for a sum of 
Rs. 2,109-12-9 being the amount already 
aid to him, and he claimed a sum of 

s. 944-8-9 as the balance under those 
pills. Schedule 'B' contains an account 
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of sums due for works done in “uncom- 
pleted cases.” He stated that in the. 
absence of materials which were in the 
custody of the defendant he was unable to 
give the correct account of the sum due to 
him for these cases, but he estimated the 
amount at Rs. 3,000. Upon these sums of 
Rg. 944-8-9 and Rs. 3,000 he claimed damages 
by way of interest, and his total claim 
came upto Rs. 4.44489. The plaint was 
subsequently amended as regards the claim 
for uncompleted cases in Schedule ‘B’, and 
the amended claim under this Schedule 
was Rs. 3,987-7-6. Headded asum of 
Re. 1,086 0-¥ on account of his claim under 
Schedtile ‘A’ principal with damages, and 
the total claim came up to Rs. 5,07a-8-9. 

The defence of the defendant was that 
the plaintiff was not entitled to anything 
on account of fees, that whatever work was 
done by the plaintiff was done in the 
éapacity of a lawyer, and the agreement set 
up by the plaintiff was not enforceable 
in view of the provisions of the Legal 
Practitioners Act. The defendant further 
alleged that the expression “build up civil 
cases” meant and included all works to be 
done by the plaintiff till the cases were 
decided by the Court, that the sanction 
given ‘by the Court of, Wards was a tem- 
porary one remaininginforce till the end 
of December, 1918, and that after the expira- 
tion of the period for which the sanction 
was given, fresh proposalshad to be made 
to the plaintiff which were never accepted 
by him, that the claim in respect of the 
cases referred to in Schedule ‘B’ of the 
plaint was untenable inasmuch as’ it had 
not been specified what amount of work had 
been actually done in those cases, that the 
only work done by the plaintiff in those 
cases was to issue notices, and that for 
such work he had been amply compen- 
sated by the payment of Rs. 316. 

Various issues were raised, and the learn- 
ed Subordinate Judge decided them in 
favour of the plaintiff. He madea decree 
for the entire amount claimed under 
Schedule ‘A’ andas regards the claim 
under Schedule 'B'he made a decree for 
three-fourths ofthe amount claimed. He 
further allowed interest at the rate of 
8-annas per cent. per month, and accord- 
ingly made a decree for a sum of 
Rs. 3,986-0-9. Against this decision the 
defendant has come up in appeal to this 
Court. 

The most important point for considers 
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tion in this appeal is, whether the plaintiff 
is entitled to enforce the agreement alleged 
by him in view of the provisions of s. 28 of 
the Legal Practitioners Act. This section 
provides that no agreement entered into 
by any Pleader, Mukhtear or Revenue- 
agent with any person retaining or employ- 
ing him, respectingthe amount and manner 
of payment for the whole or in part of 
any past or future services, fees, charges or 
disbursements in respect of business done 
or tobe done hy such Pleader, Mukhtear 
or Ravenue-agent shall be valid unless it is 
made in writing signed by such: person, 
and is, within fifteen days from the day on 
which it is executed, filed in the District 
Court or in some Court in which some 
portion of the business jo respectof which 
ithas been executed has been or isto be 
done. Ihe agreement relied upon by the 
plaintiff was admittedly not in writing 
signed and filedin Court as required by 
8.28. The evidence of the agreement con- 
sists of a letler (Ex. 1) dated the 28th 
January, 1318, from the Manager, Ramgarh 
Wards Estate to tue Deputy Commissioner 
of Hazaribagh, in para. 4 whereof it was 
proposed that the plaintiff, Babu Kalyan 
Singh, Mukhtear, should be employed on a 
graduated scale of fees: he will be paid 6 
annas per cent. as remuneration on the value 
of the suits built up by him subject to the 
maximum of Rs, 200 per case, besides under 
the High Court Rules he willshare]5 percent. 
of the Pleader's fees along with the Govern- 
ment Pleader. This proposal was ultimate- 
ly sanctioned by the Board of Revenue in 
their letter (Ex. I-a), dated the 19th of 
March, 1918, and information of this sanc- 
tion was in due course conveyed to the 
plaintiff. The provisions of s. 28 of the 
Legal Practitioners Act have, therefore, 
admittedly not been complied with. 

The learned Subordinate Judge was, 
however, of opinion that the work done by 
the plaintiff in buliding up cases for the 
defendant was done as a servant of the 
defendant and not as a legal practitioner 
as defined in the Legal Practitioners Act, 
and that, therefore, s. 28 of the Act had no 
‘application to the agreement set up by the 
plaintiff, In my opinion the view taken by 
the learned Subordinate Judge is incorrect. 
From the correspondence between the 
plaintiff, the Manager, the Deputy Com- 
missioner, the Commissioner and the Board 
of Revenue it is apparent that the employ- 
ment of the plaintiff was in his capacity 
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as a Mukhtear and not asa servant. The 
letter (Ex. I) of the Manager to the Deputy 
Commissioner makes it clear that the 
plaintiff was employed as a Mukhtear, he 
had to build up cases in order to enable the 
Government Pleader to draw up the plaint 
and had to look after those cases when 
instituted in Court. In his plaint the 
plaintiff nowhere stated that his employment 
was asa servant and not as a Mukhtear. In 
fact the whole trend of the case, as made 
in the plaint, goes toshow that his employ- 
ment wasasa Mukhtear. He says that on 
account of his being engaged by the defend-. 
ant he was prevented from being engaged 
by the opposite side. Rule 33 of Part VII, 
Ch. I, page 167 of the General Rules and 
Circular Orders (Civil Vol. I) ofthe High 
Court prescribes that any person who 
having been admitted as a Pleader or 
Mukhtear shall accept any appointment 
whether under Government or not, or shall 
enter into any trade or business, shall give 
notice thereof to the High Court who may 
thereupon suspend such Pleader or Mukhtear 
from practice or pass such orders as the 


‘said Court may think fit. [C] Now, in the 


present case no such notice was given and, 
therefore, it must be presumed that the 
plaintiff who was a Mukhtear did not accept 
any appointment under the defendant but 
accepted an engagement asa Mukhtear. [C] 

It is contended on behalf of the plaintitff- 
respondent that the provisions of this rule 
might have been contravened; but this did 
not affect the question as to whether the 
plaintif accepted any appointment under 
the defendant. We cannot presume that 
the plaintiff acted in contravention of the 
rule laid down by the High Court. We can 
only presume that he did act in compliance 
with the rule, and that his employment 
was not asa servant but as a Mukhtear, 

It is next argued that assuming thats, 28 
of the Legal Practitioners Act is applic- 
able, the agreement set up by the plaintifi 
isnot covered by the terms of the said 
section. It is contended that the section 
contemplates agreements fer services in 
respect of business donein connection with 
cases pending in Courtand notin respect of 
business done in cases not pending in Court, 
[A] In my opinion the provisions of s. 28 are 
very wide and comprehensive and thev in« 
cludeservices rendered in respect of business 
done by Pleaders, Mukhtears or Revenue- “ 
agents even in connection with cases not 
pending in Oourt. [A] It wassg held in Game 
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v. Kye (1). . The view taken in Game v. Kye 
(1) appears to have been approved of in 
Ishan Chandra Kar v. Ram Charan Fal (2) 
and the plain language of the section dces 
not leave any doubt in my mind that all 
agreements between a legal practitioner 
and his client, whether in connection with 
eases pending in Court, or cases not 
pending in Court, fall within the mis- 
chief of the section. Sections 28 to 3lof 
the Legal Practitioners Act have been 
repealed by Act XXI of 1926 but this does 
not affect the rights of the parties in the 
present case. lam, iherefore, of opinion 
that the suit was not maintainable on 
the basis of the agreement set up by the 
plaintiff, `> 

[B]]t has, however, been argued on behalf 
of the plaintiff-respondent that even if-the 
plaintiff was not entitled to enforce the agree- 
ment, he was entitled to recover reasonable 
fees for work done, and reliance was placed 
upon the provisions of s. 7U of the Contract 
Act. In my opinion the plaintiff is not 
entitled to.claim any amount when the 
agreement upon which he based his claim 
cannot be enforced. [B] The question was 
‘considered in Hazari Lalv. Tilok Chand(3), 
where the learned Judges observed as 
follows:— 

“Suppose the case of an agreement be- 
tween Pleader and client duly reduced to 
writing, fixing the. remuneration of the 
Pleader, but not filed in Court. If the 
Pleader, ignoring this contract, were to 
sue under s. 70 of the Contract Act for 
reasonable compensation for his services, 
the written contract would be a complete 
answer to the claim for reasonable com- 
pensation, The answer would be that there 
igno question between us as to what is 
reasonable compensation: we have agreed 
as to the compensation, and the plaintiff is 
either entitled according to that agreement, 
or is entitled to nothing. Let him enforce 
the agreement, and the answer would be a 
good defexce.” 

These observations apply with great 
force to the facts of the present case. The 
claim is based on an agreement, and that 
agreement is not enforceable in law, Hav- 
ing regard to the terms of the agreement it 
is not open to the plaintiff to ask the Court 
to fix a reasonable remuneration, and he 
cannot be given any decree at all on the 
. (1) 19 Ind. Cas. 209; 6 Bur. L. T. 18; 7 L. B, R. 6, 


2) 24 Ind. Cas. 960; 20 C, L. J. 445. 
4) 136 P, R. 1883, 
s 
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basis of a reasonable compensation. Re- 
ference has been made to certain Madras 
and Allahabad decisions* in support of the 
contention that the plaintiff would be 
entitled toa reasonable compensation; but 
they were cases where no agreement was set 
up, and no casehas been cited in whicha 
claim was made on the basis of an agree- 
ment, and that agreement being held to be 
not enforceable in law, a decree was made 
for reasonable remuneration for services © 
rendered. Mookerjee and Carnduff,. JJ., 
in Kaminimont Debi v. Khetra Mohan 
Ganguli (4) referred to the Allahabad and 
Madras cases and then observed that it was 
worthy of note that the contrary view had 
been maintained by the learned Judges of 
the Punjab Chief Court in Hazari Lal v. 
Tilok Chand (8) just referred to. Iam of 
opinion that the plaintiff cannot in the 
present case fall upon s. 70 of the Contract 
Act and claim a reasonable compensation. 

In this view of the case itis not neces- 
tary to consider the other question raised 
in the appeal. Had it been necessary to go 
into those points, I would have been in- 
clined to make a decree in favour of the 
plaintiff for the sum claimed under Schedule 
‘A’ of the plaint: but as regards the plaint- 
if’s claim under Schedule ‘B’ of the plaint, 
I am of opinion that the plaintiff was not 
entitled to succeed. The evidence shows 
that he did not “build up” the cases as 
agreed upon. His own letters to the 
Manager show that a good deal of work was 
left undone, and he left the work himself 
and not that the works were taken away 
from him, and itis further shown that on 
account of negligent work the defendant 
had to suffer loss. It is, however, not neces- 
sary to go into these points in view of the 
fact that the plaintiff is not entitled to 
maintain the suit on the basis of the agree- 
ment set up by him. 

I would therefore decree the appeal, set 
aside the decree of the Subordinate Judge ` 
and dismiss the plaintiff's suit with costs 
throughout. 

Allanson, J,—I agree. 


A. N. A. Appeal allowed. 
(4) 13 Ind. Cas. 48; 17 O. W. N. 45; 15-0. L. J. 
660. ; 


“Ses Rama v. Kunji, 9 M. 375; 3 Ind. Dec, (N. £.) 
657 and Raziud-din v. Karim Bakhsh, 12 A. 169; A, 
W. N. (1890) 36; 6 Ind. Dee. (N. s.) 856. f 
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OUDH CHIEF COURT. 
Saconp Civin APPBAL No, 134 or 1926. 
January 20, 1927. 
Present:—Sir Louis Stuart, Kr., Ohief 

` Judge; and Mr. Justice Hasan. 
SAJJAD ALI KHAN—Derenpant— 
APPELLANT 
versus 
Lala JAGMOHAN DAS —P tatntTIFF— 


RESPONDENT. 

Muhammadan Law—Waki—Lvidence—User, whe- 
ther sufficient to establish wakf—lmambara— Celebra- 
tion of majlises—Quran Khuwan living at the place 
—Place never used as:residential house—Property, 
whether wakf. 

It isa well-established principle of the Muhamma- 
dan Law that a wakf may be established by the 
evidence of user. _Where a long period of time has 
elapsed since the origin of the wakf, user may be the 
only available evidence in proof of animus dedicandi, 
[p. 563, col 2; p. 564, col. 1; A] 

A house so far as its physical appearance was con- 
cerned was dotted with graves, not only of the relations 


of the original owner of the house but also of his friends. 


Some of the graves bre inscriptions showing that 
they were more than 80 years old. It was further 
proved that the building was not only called an I mam- 
bara but that it had allalong been used as such by 
the celebration of majlises, that a Quran Khuwan had 
generally been reciting the Holy Book and that 
lastly it had never been used as a residential house: 
Held, that the house was wakf. [p. 564, col. 1; B] 
Court of Wards v. Ilahi Bakhsh (1), relied on. 


Second appeal from the decree of the 
District Judge, Lucknow, in Regular Civil 
Appeal No. 203 of ‘1925, dated the 30th 
November, 1925, confirming that of the 
Additional Subordinate Judge, Lucknow, 
dated the 3lst March, 1924, 

Mr. M. Wasim, for the Appellant. 

Mr. H. Husein, for the Respondent: 


 JSUDGMENT.—This is the «appeal by 
the defendant No. 3 from the decree of the 


District Judge of Lucknow, dated the 30th. 


of November, 1925, affirming the decree of 
the Additional Subordinate Judgeof Malih- 
abad, dated the 3lst of March, 1924. 

The property in suit is a house situate at 
Raja Bazar in the City of Lucknow. There 
are also some shops which are described as 
appurtenances to the house in question. 
The plaintiffs title rests on a purchase of 
a $ths share of the house at an auction- 
sale in execution of a money-decres against 
the heirs of one Musammat Poti Begam and 
a further purchase ofa 4th share under a 

_deed of sale from a lady called Musammat 
Kaniz Fatima Begam, one of the heirs of 
Musammat Poti Begam. ‘The relief claimed 
is one of possession, 

There were several defences to this claim 
but we are concerned in this appeal with 


SAJJAD ALT KHAN V. SAGMOHAN DAB. 563 


one defence only, which was raised by the 
present appellant, Sajjad Ali Khan. His 
case is that the property in suit is wakf 
property and consequently inalienable. lf 
this defence is established it would seem to 
follow that the plaintiff's suit must fail. 

The Courts below are of opinion that 
the defence raised is not established. We 
agree with the Courts below that it is not 
established in so far as the shops are con- 
cerned. The physical situation of these 
shops in relation to the house is such that 
it is impossible to predicate of them the 
characteristic of an appurtenance nor is 
there any evidence in support of the case of 
wakf in respect of these shops. 

On the question as to whether the house 
is or is not wakf property, we are of opinion 
that it is. In the plaint and throughout 
the pleadings and in the evidence on both 
sides the house in suit is described as an 
Imambara, The evidence further estab- 
lishes that the house has borne this descrip- 
tion for over 50 years. In the rooms and 
in the opening spaces of the house there are 
graves, 23 of which have been definitely 
traced. Indeed the whole place in ‘so far 
as its physical appearance is concerned, as 
shown by the Oommissioner’s report, is 
dotted with graves. The inscriptions on 
some of the graves show that they are more 
than 80 years old and on the evidence ac- 
cepted by the Courts below it is further 
established that the graves are not only of 
the relations of the original owner of the 
house but also of friends. The further 
fact proved is that the building is not only 
an Imambara in name but that it has all 
along been used as such by the celebration 
of majlises; that a Quran Khuwan has gene- 
rally lived there and has occasionally been 
reciting the Holy Book and that lastly it 
has never been used as ‘a residential house. 
In the circumstances the criticism that? the 
holding of majlises ina residential house 
does not make it wakf property is wholly 
irrelevant, 

[A] Having regard to the fact that a long 
period of time has rolled by since the 
origin of the wakf the only evidence in 
proof of animus dedicandi is available from 
user. In the case.of Court of Wards v, 
Ilahi Bakhsh (1) their Lordships of the 
Judicial Committee held thatthe land in 


(1) 17 Ind. Cas. 744; 401. A.18;1 P, W. R. 1913; 
1A. L. J. 265; 13 M. L. T. 318; (1913) M. W., N. 
270; 170. L. J. 360; 27 P. R. 1913; 83 P. L. R.1913; 
40 0, 297; 15 Bom, L. R. 436; 25 M, L, J. 161 (P, ON, 
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dispute in that case was wakf by proof of 
user. That a wakf may be established by 
the evidence of user is a well understood 
principle of the Muhammadan Law. [A] Mr. 
Ameer Ali in his book on Muhammadan 
Law, 4th Edition, Volume J, Oh. XV at 
page 474, givesa translation of a passage 
from Radd-ul-Muhtar, Volume ill, page 
645, as follows:— 

“A wakf' says the Radd-ul-Muhtar ‘may 
be established without any evidence of the 
wakif's declaration. This isthe doctrine 
laid'down by Abu Yusuf; and the Jurists of 
Balkh, suchas Abu Jaffar and others, follow 
the view; Khassaf also has adopted it. In 
the Khairiyeh, it ‘is stated that where there 
is an old wakf, known by reputation to be 
wakf and the wakif is unknown, should a 
wrong-doer get possession of it, the muta- 
walli can establish his claim according to the 
approved doctrine, by the testimony of two 
witnesses; and the Jam aa-Fusulain has’ 
followed this view.” 

At the samg page the learre l author also 
makes reference to Fatawai Kazi Khan and 
says that wakf can be established by the 
evidence of user for the purposes of dedica- 
tion. The present case is one by a Shia 
Muhammadan but the principles are the 


same. 

[B] In the preceding portion of this judg- 
ment we have referred to the evidence of 
user in this case. Accordingly, we hold 
that it has been proved that the house but 
not the shop is a wakf property. [B] 

. We allow this appeal, modify the decrees 
of the Courts below and dismiss the plaint- 
iff's suit with proportionate costs in all th: 
Oourts in so far as the house is concerned. 
The defendant-appellant will get his pro- 
portionate costs in all the three Courts from 
the plaintiff-respondent. 

Gd, 

A N. A. 


Appeal allowed. 


anot 


PATNA HIGH COURT. 
[Qvrraox Crreurr.] 

Civit Revision No, 41 oF 1926. 
December 1, 1926. 
-Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
ANANTA CHARAN PADHAN arp 
OTHERS— PETITIONERS 

TARI versus 
NIMAI BAHUBALENDRA anp OTHERS . 
-~OPPOSITE- PARTY, 
' Limitation Acw IX of 1908), Sch. I, Arta, 166, 1 
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(101.1. C. 1527] 
—Orissa Tenancy Act (II of 1918), s. 227 (8)\—Rent- 
decree—Sale—Benami purchase by judgment-debtor— 
Application to set aside sale—Limitation. 

An application under s, 227 (3) of the Orissa Ten- 
ancy Act for setting aside the sale of a holding for 
a rent decree on the ground that it has been pur- 
chased by the judgment-debtor himself in the name 
of another person is governed by Art. 181 of Sch. I 
of the Limitation Act and not by Art. 166. [p. 565, 
cols. 1 & 2; Al 

anrang Raiv. Maharaja of Dumraon (1), ap- 

16a. 
£ Haripada Haldar v. Barada Prosad Roy (2), com- 
mented upon. 

Application against an order of the 
Collector of Puri, dated the 29th April, 
1926, confirming that of the Deputy 
Collector, Puri, dated the 9th February, 
1926. 

Mr. L. Mahanty, for the Petitioners. 

Mr. B. K. Ray, for the Opposite Party. 

sUDGMENT. 

Kulwant Sahay, J.—Petitioners al- 
lege themselves to be thé purchasers of a 
holding in execution of a mortgage-decree. 
The holding was subsequently cold in. 
executicn of arent-decree. The petitioners 
presented an application before the Deputy 
Collector purporting to be one under 
s. 227 (3) of the Orissa “Tenancy Act for 
setting aside the sale on the ground that 
ihe holding had been purchased by the 
judgment-debtor bimself through another 
person, viz., the purchaser in execution of 
the rent-decree, This application has been 
dismissed by the Deputy Collector on the 
ground that it was barred by limitation 
under Art. 166 of Sch. I to the Indian 
Limitation Act. The order ofthe Deputy 
Collector has been affirmed on appeal by 
the Collector. 

The only question for determination in 
this case+is whether the application is 
governed by Art. 166 or by Art. 181of the 
Indian Limitation-Act. Article 166 pro- 
vides for-applications under the Code of 
Civil Procedure, 1908, to set aside a sale. 
in execution of a decree and the period 
of limitation is thirty days froni the date 
of sale. It is contended on behalf of the 
petitioners that the present application 
was not an application under the Code of 
Civil Procedure, but it was an applica- 
tion under the special provisions of the 
Orissa Tenancy Act and, therefore, Art. 166 
has no application. He contends that the 
Article applicable is Art, 181 which pro- 
vides fcr applications for which no pericd 
of limitation is provided elsewhere in 
Sch. I to the Indian Limitation. Act, It 
is clear that there is no other provision 
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in the Indian Limitation Act for an appli- 
cation like the one now under considera- 
tion. It would, therefore, follow that the 
Article applicable would be Art. 181. In 
Chandrama Rai v. Maħaraja of Dumraon 
(1) the question was considered in relation 
to the provisions of s. 173 of the Bengal 
Tenancy Act which are similar to the pro- 
visions of s. 227 of the Orissa Tenancy 
Act, and it was held that the Article 
applicable to an application under s. 173 
of the Bengal Tenancy Act was Art. 181 
and not Art. 166. This decision, therefore, 
supports the contention of the learned 
Vakil for the petitioners. The learned 
Deputy Collector referred to the decision 
of the Calcutta High Court in Haripada 
Haldar v. Barada Prosad Roy (2). The 
decision in Chandrama Rai v. Maharaja 
of Dumroan (1) was distinguished in that 
case, and one of the reasons given was 
that this decision proceeded on a con- 
struction of the old Art. 166 as it stood 
before the amendment by the Act of 1908. 
In this the learned Judges were clearly 
under a misapprehension. The decision in 
Chandrama Rat v. Maharaja of Dumraon 
(1) was on a construction of Art. 166 as 
it stands at present and not as it stood 
before the present amendment. Another 
_Teason given was, that an application 
under s. 173 of the Bengal Tenancy Act 
would be an application under s. 47 of 
the Code of Civil Procedure. Section 47 
of the Code of Civil Procedure, however, 
contemplates questions arising between 
the parties to the suit in which the decree 
was passed or their representatives. [A] In 
the present case the’ petitioners were not 
the parties to the suit, nor were they the 
representatives of the parties. Therefore, 
an application under s. 173 of the Bengal 
Tenancy Actor s. 227 of the Orissa Ten- 
ancy Act cannot be considered to be an 
application under s. 47 of the (ode of 
Civil Procedure, Sections 238 and 239 of 
the Orissa Tenancy Act provide for special 
periods of limitation as regards certain 
_suits, appeals and applications specified 
in Sch. III of the Act. The present appli- 
eation is not an application specified in 
Sch. III, and, therefore, the special rule 
of limitation laid down in the Orissa 
Tenancy Act has no application. Conse- 
quently the Limitation Act will apply and, 
(1) 38 Ind. Cas 209. 


2) 82 Ind. Cas, 322; 61 ©, 1014; A, L R., 1926 
Gal, 3514 
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on a consideration of the nature of the 
present application, I am of opinion that 
the proper Article applicable is Art. 181 
of Sch I to the Indian Limitation Act. 
The application was, therefore, not barred 
by limitation. [A] 

The order of the Courts below must 
be set aside and the case remanded for 
re-trial on merits. The petitioners are 
entitled to the costs of this applica- 
tion. 

Macpherson, J.—I agree. 

A. N. A, Application allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL Suir No. 261 or 1925, 
June 23, 1926. 

Present :—Mr. Justice Buckland. 
SUBHASH OHANDRA BOSE— 
PLAINTIFF 
VErTSUS 

R. KNIGHT AND Sons—Devanpanrs, 

Libel—Fair comment and privileged occasion Aver- 
ment of pariculars of facts and circumstances—Facts 
outside passage complained of, whether may be relied 
in defence. 

Where in a suit for damages for libel the defend- 
ants did not deny the publication but denied 
that the words were defamatory and pleaded that in 
so far as they consisted of allegations of facts they 
were true in substance andin fact and in so far as 
they consisted of expressions of opinion they were 
fair comment made in good faith and without malice 
“upon the said facts” which were matters of public 
interest, facts other than those contained in the 
passage complained of, as introductory to the com- 
ment, cannot be introduced as forming the subject 
[p. 566, col 1; A] 

Aga Khan v. Times Publishing Co. (1), followed. 

Where in a suit for damages for libel the defence 
is that the words used were fair comments on 
matters of public interest (not necessarily confined 
to those mentioned in the passage complained of) 
and that the occasion was privileged, the plaintiff 
is entitled to be furnished with particulars of the 
facts said to be matters of public interest ‘upon 
which the matter complained is alleged to be a fair 
comment and with particulars of circumstances and 
occasion as render the publication privileged, [p. 566, 
cols. 1 & 2; B] h , 

Mr. N. N. Sircar (with him Messrs. A. 
K. Roy, B. K. Ghose and „A: C, Batra), 
for the Plaintif. 

Mr. Langford James (with him Messrs. T, 
Ameer Ali and W. W. K. Page), for the 
Defendants 


JUDGMENT.—This is an action for 
damages for libel. The words complained 
ef are contained in an issue of the States. 
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man newspaper published on the. êlih No- 
vember, 1924. ; 

The case was opened by Mr. Sircar, and 
Mr. Langford James on behalf of the de- 
fendants submitted the following issues :— 

(4) Are the words defamatory ? 

(it) Are they fair comment ? 

' (iit) Were they published on a privileged 
occasion ? 

(iv) Damages. 

[A] Mr. Sircar has submitted that to issue 
No. 2 the words should be added “on the 
facts set out in the alleged libel.” The 
reason for that is because para. 5 of the 
written statement states that in so far as 
the wordscomplained of consist of expres- 
sions of opinion they are fair comment 
made in good faith and without malice 
“upon the said facts’ which are matters 
of public interest. Upon the authority of 
Aga Khan v. Times Publishing Co. (1) he has 
submitted that where the plea takes that 
form, facts other than those contained in 
the passage complained of, as introductory 
to' the comment, cannot be introduced as 
forming the’ subject of that comment. 
This contention, in my opinion, is correct, 
[A] and upon that learned Counsel for the 
defendants has asked to amend by striking 
out from the concluding passage of para. 
5 of the written statement the words “the 
said.” Immediately that is done, the result 
is that heis nolonger tied down to any 
particular set of facts and the plaintiff 
thereupon requires particulars. Learned 
Oounsel has indicated, though I do not wish 
to bind him by anything which he has said 


this morning, that he desires to introduce ~ 


the remainder of the article published in 
the newspaper and a speech made by Lord 
Lytton shortly before, which appears to 
have formed among other things the text 
for the article in question, 
upon which the comment is made. Ofsuch 
matt&rs and any others introduced for 
such purpose the plaintiff would be entitl- 
ed to particulars. : 

[B] As regards the third issue, I enquired 
of learned Counsel what the privileged oc- 
casion was and he has indicated to me to 
some extent the facts upon which his client 

‘will rely, asto which, though particulars 
have not up to now been asked for, learned 
Counsel for the plaintiff desires to take this 
opportunity to doso and asks for parti- 
culars of the privileged occasion referred 


pO (202) 2 KB. 875; 98 LJ. E. B 301; 130 Le 
T, 748) 40 T, L. Ri 299, 
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also think, he is entitled to have. 

There is no need to insist upon a formal 
application for amendment of the written 
statement and the order, therefore, will be 
that the written statement be amended by 
deleting from para. 5 the words “the said” 
where they appear between the words 
“ malice upon “and “ facts which. ” 

The defendants will furnish particulars 
within ten days of facts said to be matters 
of public interest upon which the matter 
complained ofis alleged to be fair com- 
ment made in good faith and without 
malice. ` 

The defendants will also within the time 
specified furnish particulars of the circum- 
stances and/or, asthe case may be, of the 
occasion referred to in para. 6 of the writ- 
ten statement as render the publication of 
the article in question privileged. [B] 

Costs -will be reserved. The further 
hearing will stand over the long vacation 
to which the parties by the respective Coun- 
sel agree, and it should be mentioned to 


“me within a week of the re-opening of 


the Court. In default of that.being done, 
the case will appear on my list on Monday 
the 15th November. 
Liberty to apply. 
R. L. Order accordingly. 


mee pn maan 


OUDH-CHIEF COURT. 
Szoonp Civit Appgau No. 405 or 1926. 
. March 15, 1927. . 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
GAYA BUX SINGH AnD orHexs— 
PLAINTIFFS— APPALLANTS 
, VETEUS i 
Babu HIMMAT BAHADUR SINGH 
AND ANOTSER—DEFENDANTS—-RESPUNDENTS. 
Under-proprietor— Settlement Court decree declaring 
thekadari rights only — Recognition as under-proprietors 
for more than 12 years—Acquisition of under-proprie- . 
tary rights. is 
Even where persons did not originally obtain more 
than thekadari rights, if they had been recognised as 
under-proprietors for more than 12 years, itis not 
open to the Courts to refuse them recognition as 
under-proprietors. [p. 567, col. 2; AJ 
Pirthipal Singh v. Ganesh Din Singh (1), followed. 
Appeal against the decree of the District 
Judge, Rai Bareli, dated the 16th August, 
1926, upholding that of the Sub-Judge, 
Rae Bareli, dated the 26th August, 125, 
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‘Mr, Zahur Ahmad, for the Appellants. 

Mr. Bisheshar Nath Srivastava, for the Re- 
spondents. 

- JUDGMENT.—This appeal raises a 
_ question as to how far the Courts will re- 
cognise a title to under-propristary rights 
in Oudh based: upon continued recogni- 
tion. The predecessor-in-interest of the 
plaintiffs-appellants was the superior pro- 
prietor of the village. The predecessor in- 
interest of the defendants attempted to 
obtain under-proprietary rights at thé time 
of the First Regular Settlement. They did 
not ‘succeed in obtaining a decree for 
those rights. They did obtain by consent 
a decree to be considered holders of a 
‘theka for the term of that Settlement and 
that Settlement only. That Settlement ex- 
pired in 1896. As hag not infrequently 
happaned in Oudh, although their legal 
title was to nothing more than a theka, 
which expired in 1896, they proceeded to 
exervise rights over the property to which 
they were not entitled under that theka, 
We have it that they made transfers of the 
property without objection; and what is 
more surprising we find that the prede- 
cessor-in-interest of the plaintiffs-appellants, 
that is to say, the superior proprietor him- 
self racogaised their right to transfer, for he 
brought to sale that right of transfer in exe- 
cution of a decree, When the Settlement ex- 
pired in 1896 the Settlement Officer, who on 
the basis of the former decree should have 
decided that the defendants-respondents 
had no rights of any kind remaining in 
the village, proceeded to treat them not 


only as thekadars but as under-proprietors, - 


He undoubtedly was not justified in doing 
this, but he did this. His recognition of 
their rights might not have got for very 
much, but we have a very important fact 


that in the preparation of the ‘Dasture ` 


Dehi’ or the record of custom of the village 
Ex, A-4, the predecessor-in-interest of the 
defendants-respondents asserted that they 
had: under-proprietary rights and the pre- 
decessor-in-interest of the plaintiffs-appel- 


` lants, as superior proprietor, admitted that 


fact. From 1896 onwards there had not been 
any disturbance of that situation. The 
plaintiffs-appellants’ predecessor-in-interest 
has given receipts for rent recognising them 
“ag under-proprietors. There are several of 
these receipts upon the record. When the 
piaiatiffs-appellants’ predecessor-in-interest 
sought to eject the other side as ordinary 
tenants through the Revenue Oourts he 
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was not permitted to do so. This is 
clear from the judgment Ex. A-8 of the 
Commissioner of Lucknow, dated the 23rd 
of July, 1918. Great stress has been laid 
in appeal upon the fact that in a case 
arising between the predecessor-in-interest 
of the plaintiffs-appellants and a third 
party, the late Court of the Judicial Com- 
missioner found that in that case under- 
proprietary rights had not been acquired 
by adverse possession. But the Court did 
not hold that such rights could not be 
acquired by adverse possession; it held 
only that in the circumstances of that 
particular case the period of consecutive 
possession had not been sufficient. Now 
here we have it that from 13896 onwards 
these people are holding as under-pro- 
prietors against the superior proprietors 
and the superior proprietors have recog- 
nised that title, In these circumstances it 
may not be that the title is actually creat- 
el by adverse possession, but those words 


sufficiently describe the situation. What 


appears to us is this. [A] In the decision of 
their Lordships of the Jddicial Com- 
mittee in Pirthipal Singh v. Ganesh Din 
Singh (1) it was laid down that even where 
persons had obtained nothing more than 
a right as thekadars under the Settlement 
Court decree yet where they had been 
treated as under-proprietors for a consecu- 
tive period of more than 12 years it was 
not open to the Courts to refuse them re- 
cognition as under-proprietors. [A] This is 
exactly what we propose to do here. The 
plaintiffs-appellants have applied for a 
declaration that the defendants have no 
under-proprietary rights and that declara- 
ration has been rightly refused them by 
the Courts below. We, therefore, dismiss 
this appeal with costs. 

G. IL . Appeal dismissed. 

(1) 71 Ind. Cas. 641; 501. A. 210n.; A. I. R. 1922 P. 
0. 383; 44 M. L. J. 29; 37 O. L. J. 219; 90 eL. J. 
649; 25 0.0. 396; 32 M. L. T. 109; 9 O&A L.R. 
541; 18 L. W. 41 (P. 0.). 
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MADRAS HIGH COURT. 
CIVIL MISOELLANEOUS APPEAL No. 104 oF 1925. 
December 9, 1926. ` 
Present :—Mr. Justice Ramesam and 
; Mr. Justice Madhavan Nair. 
Tiru MARWADI SAMNAJI JAWAN- 
MULL—OounrTER-PErITIONER— APPELLANT 


versus 
D. SRIPATHI RAO—PETITIONER—- 
RESPONDENT. 

Transfer of Property Act (IV of 1882}, s. 58— 
Transfer to creditor—Fraudulent preference—Absence 
a. intention to defraud creditors—Validity of trans- 

er, 

When one creditor obtains a preference for himself 
by takinga mortgage or sale, it may operate to the 
prejudice of other creditors, but such a transaction 
is parfectly valid unless it is within 3 months from 
the date of adjudication. The primary object of the 
transaction being to protect the transferee and not 


to defeat other creditors, the transfer is not liable to 
be avoided. 


Musahar Sahu v. Haki 4 
a ee Lal (1) and Natha v. Ma- 

Appeal against the order of the District 
Court, Bellary, dated the 28th January, 1925, 
and made in I. A. No. 453 of 1924 in I. P. 
No. 17 of 1921. 

i Mr: V. S. Narasimha Chari, for theA ppel- 
ant. 

Mr. N. R. Govinda Chari for the Re- 
spondent. 

JUDGMENT.—This is not acase of 
fraudulent preference, for the mortgage: of 
the appellant is beyond 3 months from 
the date of adjudication. If it appears 

‘that the object of the mortgage is to 
defeat, defraud or delay creditors, it is 
voidable under s. 53. In one sense ‘when 
one creditor obtains a preference for himself 
by taking a mortgage orsale, it may operate 

` to the prejudice of other creditors, but such 

. transactions are perfectly valid unless they 
were within 3 months from the adjudication. 

The primary object of the transaction is to 

protect himself and not to defeat other cre- 
ditors and a creditor is entitled ta do it. 

Sef Musahur Sahu v. Hakim Lal (1) and 

` Natha v. Maganchand (2). 

s appeal is allowed with costs through- 

out, 

V.N. Y. A 

(1) 32 Ind. Cas, 343; 43 O. sient race 3 

m ae ane $ M y A a L. J. 198: (1916) 1 

Bom. L. R. 378; 431. A. 101(B O Sit 

(2) 27 B. 322; 5 Bom. L. R. 170, 
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LAHORE HIGH COURT. 
LETTERS Patent APPrAL No. 94 or 1925. 
March 23, 1927, 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali. 

DEVI DITTA MAL—Dzsrenpant-- 
APPELLANT 


versus 

Tar STANDARD BANK or INDIA 
LIMITED IN LIQUIDATION THROUGH THE 
OFFICIAL LIQUIDATOR— PLAINTIFF 


— RESPONDENT. 

Companies—Directur invalidly appointed, powers 
of—Transfer of shares, validity of. 

A transfer of a share by a share-holder cannot 
take effect without the sanction by the Company. 
[p. 568, col. 2; A] 

A Director invalidly appointed cannot in, the ab- 
sence of a provision in the Articles of Association, 
bind the share-holders unless the defect is unknown 
at the time. [p. 569,-col. 1; B] 


Letters Patent -Appeal against the judg- 
ment of Mr. Justice Broadway, passed in 
Civil Appeal No. 203) of 1924, on the 3rd 
February, 1925, affirming that of the District 
Judge, in charge Liquidation Works 
Lahore, dated the 24th May, 1924, 

Mr. Hargopal, for the Appellant. 

Mr. Madan Gopal, for the Respondent. 

JUDGMENT.—This appeal and the 
Letters Patent Appeal No. 95 of 1225 arise 
out of the proceedings taken by the District 
Judge inthe winding up of the Standard 
Bank of India Limited. [A] Two persons, 
namely, Trilok Chand and Devi Ditta, have 
been settled on list A of the contributories 
of the Company, and their contention is 
that their names should be removed from 
the list, as they had transferred their 
shares to one Kishen Singh. This Kishen 
Singh wasthe Managing Director as well 
as the Manager of the Bank, and it appears 
that Trilok Chand executed in his favour 
a deed of transfer in respect of his shares 
on the 8th of July, 1922, and that Devi 
Ditta executed a similar deed four days 
afterwards. It is, however, beyond dis- 
pute that neither of the transfers could take 
effect without the sanction of the Company, 
[A] It is true that the question of tle 
transfer was brought up before the Directors 
on the 19th February 1923, and 9th March, 
1:23, but these meetings were attended 
only by Kishen Singh who was the trans- 
feree of the shares, and a creature of big 
known as Isher Singh; but neither of them 
was entitled to vote on the matter. Kishen 
Singh was prohibited from voting because 
he was directly interested in the matter, 
tids 8, 91-B of the Indian Oompanies Act, 
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‘and Isher Singh had never been validly 
appointed a Director of the Company. [B] It 
is beyond dispute thata Director invalidly 
appointed cannot, in the absence of a pro- 
vision in the Articles of Association, bind 
the shareholders unless the defect is 
unknown at the time. [B] 

There can be no doubt that according to 
thé Articles of Association the presence of 
at least three Directors was necessary to 
constitute a quorum, but as pointed out 
above, there was not a single Director 
present at either of the meetings who 
could legally vote on the question of the 
propriety or otherwise of the transfers. 
Tt cannot, therefore, be said that the trans- 
feis were approved by the Company and 
are binding upon the Liquidator. 

Weare accordingly of opinion that the 
names of both the appellants have been 
rightly placed on the list ofthe contribu- 
tories, and we dismiss their appeals with 
costs, : 


R, L. Appeals dismissed. . 


OUDH CHIEF COURT. 
Seconn CIVIL APPEaLS Nos. 233 AND 294 
oF 1926. 

February 15, 1927. 
Present :—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Hasan. 
Babu BADRI PRASAD SINGH AND 
OTHERS —DEFENDANTS—ÅPPELLANTS 
versus 
JAGANNATH AND OTHERS— PLAINTIPFS— 


RESPONDENTS 
_ Amendment—Exercise of discretion by lower Court 
—Interference by High Court in second appeal. 
Where the Court below has allowed an amendment 
acting under O. VI, r. 17, Civil Procedure Code, a 
High Court would not be justified in interfering in 


second appeal with the exercise of that discretion’ 


unless the same has been exercised upon a wrong 
principle. [p. 570, cols. 1 & 2; A] å 
Second appeals against the decree and 
judgment passed by the District Judge, 
I’yzabad,dated the 29th April, 1926, modify- 
ing the decree of the Subordinate Judge, 
Sultanpur, dated the 5th December, 1925. 
Mr. Radha Krishna, for the Appellants. 
Mr. H, Husein, for the Respondents. 
JUDGMENT.—These arethe defend- 
-ants’ appeals from two decrees respectively. 
of the District Judge of Fyzabad, dated 
“the 29th of April, 1926, modifying the 
- decree of the Subordinate Judge of Saltan- 
í pur, dated Sth of December, 1025, _ 
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Both parties were dissatisfied with the 
decree of the Court of firat instance and 
consequently they appealed to the Court of 
the District Judge of Fyzabad. The learn- 
ed District Judge dismissed the defend- 
ants’ appeal and modified the decree of 
the Court of first instance in the plaint- 
ifs’ appeal. Hence the two appeals before 
us. 
The appeals arise out of a suit for 
pre-emption in respect of a sale of a 5-annes 
4-pies share in village Sungdeha for an 
ostensible consideration of Rs. 7,000. The 
plaintiffs’ right to pre-empt was never 
questioned. The Oourt of first instance 
granted adecree for a halfishare of the 
property sold, that is for a 2-annas 8-pies 
share, on payment of Rs. 1,000. The cir- 
cumstances in which that Court confined 
the decree only to a 2-annas 8-pies share are 
these. 

In the plaint of the suit, out of which 
these appeals arise, the plaintiffs claimed 
title in themselves in respect of a moiety 
of the 5 annas 4-pies share and also asked 
relief of declaration of title in their favour 
in respect of that moiety. 

As regards the remaining 2 annas 8-pies 
share they claimed the right of pre-emp- 
tion. Finally they prayed for the relief of 
a decree for pre-emption in respect of the 
entire 5-annas 4-pies share, 

The Court of first instance held on con- 
sideration of the merits of the case that 
the plaintiffs’ claim of title in respect of 
one-half of the share sold was false and 
that the entire 5-annas 4-pies share belonged 
to the vendors. And having regard to 
the fact that the plaintiffs had denied the 
vendors’ title in respect of a moiety of the 
share sold that Court granted a decree 
for pre-emption in respect of a 2 annas 8- 
pies share only. As already stated,* both 
parties went in appeal to the Courtof the 
District Judge of Fyzabad ; but before the 
appeals were heard the plaintiffs asked 
for amendment of their plaint by striking 
off such of the allegations in the plaint 
as related to their title toa moiety of the 
share sold and also by striking off the 
relief in relation to the same share. The 
prayer foramendment was contested by 
the defendants. But finally on a consider- 
ation of the circumstances of the case 
the learned District Judge came to the 
conclusion that the amendment was rea- 
sonable and should be accepted, He accorda ° 
ingly allowed the plaint to be amended, 
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The result was that the suit acquired a 
simple form of a claim for pre-emption 
in respect of the entire property sold. The 
claim was decreed by the learned District 
Judge and ‘the plaintiffs were held liable 
to pay a sum- of Rs. 3,500 within two 
months from the date of the decree of the 
learned Judge. ache 
In the two appeals before us objection. 
is taken to the amendment allowed by the 
learned Judge and to the amount of the 


price for which the plaintiffs pre-emptors 


have been held liable. 

On the second question, we have no 
hesitation in affirming the judgment of the 
` lower Appellate Court. In agreement with 

the Court of first instance that Court has 
found that the entire 5-annas 4-pies share 
was sold for asum of Rs. 65,000 but inas- 
much as the plaintiffs held a mortgage of 
the share in suitfor a sumof Rs. 1,500, 
they are entitled to deduct, the sum from 
the total price of Rs. 5,000. Accordingly 
the plaintiffs were directed to pay the sum 
of Rs. 3,500, as already stated. With these 
grounds of the judgment we entirely 
concur. 


Now remains to consider the first ques- 
tion as to the .propriety of amendment al- 
lowed by the lower Appellate Court, It is 
not disputed that the lower Appellate 
Court bad the power to allow the amend- 
ment. The general principles upon which 
Courts act in this behalf are crystallised 
in v.17 of O. VI of the Code of Civil Pro- 
cedure, The said rule is as follows:— 3 

“The Court may at any stage of the 
proceedings allow either party to alter or 
amend his pleadings in such manner 
and on such terms as may be just, and 
all such amendments shall be made as may 
be necessary for the purpose of determin- 


ing the real questions in controversy be-- 


tween the parties.” 


‘In the particular circumstances of 
nae it is eee than likely that had 
we been sitting either as a Court of first in- 
stance or a Court of first appeal we would 
not have allowed the amendment. The 
question, therefore, arises should we in 
second appeal interfere with the discretion 
which the lower Appellate Court has exer- 
gised in this behalf. We would be jasti- 
fied in doing so were we convinced that “his 
discretion was exercised upon a wrong 
principle,” vide the remarks of Lord Buck- 

“manter in. the case of Charan Das v,. Amir 
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Khan (1) But we are not so convinced. 
It does notappear to us thatthe learned 
Judge has gone contrary to any well-estab- 
lished principle of law relating to amend- 
ment. We dre, therefore, not prepared to 
reverse his decree on the ground that he 
should not have exercised adiscretion which 
he has exercised in this case. We accord- 
ingly dismiss both these appeals. [A] 

In the matter of costs the plaintiffs are 
certainly notentitled toany costsin any 
of the Courts. They came with a false 
case in respect of theirclaim of title to a 
moiety of the share in dispute. Then they 
remedied the evil at a late stage of the 
proceedings, that isin the lower Appellate 
Court, by seeking an amendment of ‘the 
pleading ; but for which amendment they 
would not hdve been entitled to a decree 
in the case. We accordingly direct that 
the plaintiffs shall bear their own costs 
in all the three Courts and pay the appel- 
lants’ costs in the two Courts below. The 
appellants shall bear their own costs in this 
Court. 

G. H. 


(1) 57 Ind. Cas. 606; 47 I. A. 255; 39 M. L. J. 195; 
28 M. L. T. 149; 2 U.P. L. R. (P. 0.) 124; 18 A, 
L, J. 1093; 22 Bom. L. R. 1370; 13 L. W. 49; 25 O. 
W. N. 209; 3 P. W. R. 1921; 48 ©. 110 (P.O). 

LAHORE HIGH COURT. 

Suconp CIVIL APPEAL No, 47 or 1927. 
March 23, 1927. 
Present:—Mr. Justice Campbell. 
RAMZAN—P uaintTirr—A PPELLANT 

versus s 
KAMAL AND ANOTHER— DEFEND4NTS— 
RESPONDENTS. 

Muhammadan Law—Will— Bequest to heir, whether 
legal—Consent of other heirs, necessity of. 

Under Muhammadan Law a bequest to a person 
entitled to inherit is void unless the other inheritors ' 
give their consent after the death of the testator to 
its taking effect. [p.571, col. 1; A] 

‘Second appeal from the decree of the 
Subordinate Judge; First Class, with ap- 
pellate powers of District Judge, Shahpur 
at Sargodha, dated the 18th October, 1926, 
reversing that of the Subordinate Judge, 
Fourth Class, Sahiwal, dated the 3lst 
March, 1926, 

Mr. Ram Chand Manchanda, for the Ap- - 
pellant. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—One Imam, a Mussal- 
man Hajam of Sahiwal in the Shahpur 
District, died leaving three half-brothers to 
one of whom Kamal he bequeathed .a 


Appeals dismissed. 
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certain house. Ramzan another brother 
sued for possession of one-third share of 
the house on the ground that the Will 
was invalid. In his plaint Ramzan alleged 
that the house was ancestral and this state- 
ment appearsto have been responsible forthe 
learned Senior Subordinate Judge, making 
a mess of the appeal subsequently prefer- 
ted to him. But later on all parties were 
agreed and stated that they were governed 
by Muhammadan Law. [A] The trial Court 
held that under that law a bequest to a 
person entitled to inherit is void unless 
the other inheritors give their consent 
“after the death of the testator to its taking 
effect and decreed the suit, 

Kamal appealed. The learned Senior 
Subordinate Judge without any reference 
to the memorandum of appeal treated the 
casa as one indisputably falling under 
Custumary Law. He fastened upon the 
superfluous issue which had been framed 
by the trial Court whether the house was 


ancestral, found that it was not ancestral - 


and held that since the deceased was 
free to dispose of the house as he liked the 
Will was valid and could not bechallenged. 
Ramzan has come to this Court on second 
appeal, The learned Counsel for Kamal, 
respondent, is unable to support the deci- 
_- sion of the learned Senior Subordinate 
Judge, which proceeds upon a complete 
misapprehension of the case. The rule of 
Muhammadan Law enunciated by the trial 
Court is stated in para. 272, page 302 of 
Wilson’s Anglo-Muhammadan Law and its 
correctness is not contested, [A] 

The appeal is accepted with costs, the 
order of the lower Appellate Court is set 
aside and the decree of the trial Court is 
restored. 


R, L. Appeal accepted. 


MADRAS HIGH COURT. 
Second Civit Appeat No. 1736 or 1923. 
‘December 21, 1926. 
Present:—Mr. Justice Devadoss. 

K., R. SRINIVASA LYENGAR— 
PLAINTIFF— APPELLANT 

S versus ` 
ALAMELU AMMAL AND OTHEs8— 
DEFENDANTS— RESPONDENTS. | 
Hindu Law—Joint family—Alienation by father— 
Son's share, whether.can be sold—Necessity—Limited 
owner—Daughter, alienation by, to purchase better 
lands, whether binding on reverstoner—Savings from 
intome—Acéretion——-Burden of-preof, ` $ 


SUTINIYASA IYENGAR V., ALAMELU AMMAL, 


. have come to the conclusion that 
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A Hindu father is justified in selling the ancestral 
property conveying the share of his son also, if at 
the time the property is sold he is unable to sup- 
port his family from the income of the property 
and if he has no other substantial income and if by 
sellingthe property he could maintain the family or 
at least provide funds for its maintenance, [p. 572, 
col. 1; A 

It is not open to a widow or a limited owner like 
a Hindu daughter who has inherited her father’s 
property to sell the property in her possession be- 
cause she could not manage the property or because it 
is beneficial to her as well as to the reversioners to 
sell it and buy some other property. [p. 572, col. 2; B] 

Where, ina sale by a Hindu daughter, she leaves 
the sale-proceeds in the hands of the vendee and 
takes a hypothecation therefor, the sale is not bind- 
ing onthe reversioner although the interest or ineome 
which she isable to getfrom the vendee is much . 
more than she would have got by cultivating the 
lands. [p. 572, col. 2; C] 

Though itis open toa life owner to keep the in- 
come and the acquisitions separately from the corpus, 
yet, without specific evidence and proof of the inten- 
tion of the life owner to keep such acquisition sepa- 
rate, the Court cannot presume that it was so done, 
[p. 572, col. 2; D] , 

< Second appeal against the decree of the 
District Court, Chingleput, in A, 8. 
No. 301 of 1922, preferred against that 
of the Court of the Additional District 
Munsif, Chingleput, in O. S. No, 17 
of 1919 (O. 5. No. 606 of 1917 on the 
file of the Court of the District Munsif of 
Conjeevaram), 

Mr. K. Rajah Iyer, for the Appellant, 

Messrs. K. Bhashyam and S. Rangaswami 
Iyengar, for the Respondents. 


JUDGMENT.—The only point in this 
case is whether the alienation under Ex. F 
is binding upon the plaintiff. Under Ex, F 
the property belonging to the plaintifi’s 
father and property which the plaintiff's 
mother, Ist defendant, inherited from 
her parents were sold to the defendants 
Nos. 2 and 3 for Rs. 600. Both Courts 
have dismissed the plaintiff's suit. The 
plaintiff has preferred this second appeal. 

Mr. Rajah Iyer for the appellant contends 
that the sale of the ancestral property 
belonging to the plaintiff and his father 
is not binding upon him inasmuch as 
there was no necessity at the time for 
the sale of the property. Both the Courts 
the 
plaintiff's father was obliged to sell 
the property for he was not living in 
the place, he hardly had any income, 
he was living at a distance as a cook 
and it was necessary to celebrate the plaint- 
iff's upanayanam who was about ll or 12 
years of age on the date of the sale, and, 
therefore the sale -was not only for g 
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necessity, but algo a prudent aet of manage- 
ment. [A]Mr. Rajah Iyer’s contention is that 
there must be an actual necessity to bring 
the case within the principle of the de- 
cision in Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree (1) and that 
in order to justify a father’s sale of pro- 
perty belonging to his son there should 
be such .pressure as could not be relieved 
in any other way. lf at the time property. 
is sold he is unable to support his family 
from the income of the property and if he 
has no other substantial income and if 
by selling the property he could maintain 
the family or at least provide funds for 
its maintenance, a Hindu father is justi- 
fied in selling the ancestral property con- 
veying the share of the son also. [A] In this 
case the circumstances are such from 
whichit could be reasonably inferred that 
at the time of sale there was necessity to 
sell the property in order to maintain the 
family. Mr. Rajah Iyers contention 19 
that the father must have earned money 
as a cook and he was not justified in sell- 
ing the property and getting a mortgage 
for the sale amount. Butit isnot possible 
now tosay what were the actual circum- 
stances which necessitated the sale. As 
the lower Courts point out, the man was 
living at a considerable distance, he was 
poor, the boy’s upanayanam had to be 
performed and there were other calls on 
the purse and the sale by the father of 
the plaintifi’s ancestral property was for 
the proper purposes of the family and the 
sale, therefore, is binding upon the plaint- 
iff, The appeal, therefore, as regards to 
schedule properties is dismissed. 

The case of the sale by the mother of 
the plaintiff, that is the Ist defendant, 
stands on a different footing. She inherit- 
ed the property from her father. Desikam 
Iyengar was her father and after his death 
her’ mother Perumdevi Ammal was in pos- 
session of the property; and after her 
death the property descended to the Ist 
defendant. In Ex. F there is no mention 
of any necessity for the sale of the mother. 
The mother ig not bound to sell her father’s 
property for the purpose of putting the 
family in comfortable circumstances. No 
doubt. if the mother had no other income 
and ifthefamily was really starving and 
if she herself had no other income of her 
own and without selling the property she 
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would starve, she would be justified in 
selling the property inherited from her 
father to the prejudice of the reversioners, 
In other words, such a sale would be 
binding on the reversioners, In this case 
the facts do not establish that there was 
any such necessity for the sale of her 
father’s property. [B]It is not open to a 
widow or a limited owner like the Ist 
defendant to sell the property in her pos- 
session because she could not manage the 
property or that it is beneficial to her as 
well as to the reversioners to sell it and 
buy some other property. [B] [Cj In this 
case what she has done is she has sold the 
property and has left the sale-proceeds in 
the hands of the vendee and has taken an 
hypothecation bond for the amount. It 
may be that the interest which she was able 
to get from the vendee was much more 
than what she would have got by cultivat- 
ing the lands. Her own evidence is that 
the lands in her possession were capable 
of yielding about 3 or 34 bandy loads of 
paddy. That being so, 1 do not see how 
the sale by her could bind the plaintiff [C] - 
Mr. Bhashyam Iyengar for the respondent 
wanted to make a distinction between pro- 
perty which Perumdevi Ammal inherited 
from her husband and the property which 
was purchased by her with the income of 
her husband's property. His contention is 
that a life-owner is entitled to utilise the 
income in any way .she likes and the 
property purchased by her would not 
form jarb of the property she inherited. 
In this casa there is no evidence that 
Perumdevi Ammal kept her acquisition 
separately from the property inherited by 
her and all the property descended to the 
defendant as the property of her father. 
[D] Though it isopen to alife-owner to keep 
the income and the acquisitions separately 
from the corpus yet without specific evi- 
dence and proof of the intention of the 
life-owner (tenant) to keep such acquisi- 
tion separate the Court cannot presume 
that it was so done.[D] In this case there 
is absolutely no ‘evidence that when the 
property descended to the Ist defendant 
anybody made any difference between the 
property which was enjoyed by Perumdevi 
Ammal as having descended to her from 
her husband and the property which she 
purchased from its income. 

The case of defendants Nos. 2 and 3 is 
that items Nos. 8! (e and 87 (a) did not 
form part of the property which the Jet 
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defendant inherited from her parents. The 
. District Munsif recorded a finding tbat 
they didform part of the Band O Sche- 
dules properties, i.¢, which Desikam Iyen- 
gar and Perumdevi. Ammal had only a life- 
interest, The District Judge has not re- 
‘corded a finding on this point and as there 
is said to be some evidence in regard to 
it, I ask the District Judge to recorda 
-finding on Issue No, 1I. If the finding is in 
favour of the plaintiff he will get a de- 
claration in respect'of them also; if not, 
defendants Nos. 2 and 3 will be entitled 
to retain them as the property of the 
plaintiff'sfather. Subject to this, the appeal 
is allowed as regards Ist defendant's prc- 
perty and both parties will pay and receive 
proportionate costs. The finding will be 
.returned in one month and seven days 
will be allowed for filing objections. 


In compliance with the order contained 
in the above judgment the District Judge 
of Chingleput submitted the following 

FINDIKG. 

I am directed by the High Court to sub- 
mit my finding on the following issue:-— 

‘Whether the lands Nos. 84 (e), 87 (a) 
and 144 in the plaint Schedule B belonged 
to Perumdevi Ammal or to the plaintiif's 
father?” 

* * * * * 


I hold on the evidence that S. Nos. 84 (e) 
and 87 (a) did not belong to Desikam 
Iyengar or Perumdevi Ammal but that they 
belonged to plaintiff's father, Theissue is 
found accordingly. 

JUDGMENT.—The finding is accept- 
ed. The plaintiff will have a decree in 
respect of 3. No. 144 and his suit as regards 
84 (e) and 87 (a) is dismissed. 

v. N, V. Decree accordingly. 


CALCUTTA HIGH COURT. 
ORIGINAL O1vin Sarr No, 2338 oF 1925. 
January 21, 1427. 

‘Present: —Mr. Justice Page. 
RAMGOPAL GHOSE— PLAINTIFF 

é VETSUS 

DHIRENDRA NATH SEN AND OTHERS— 
i DEFENDANTS, 

Civil Procedure Code (Act V of 1908), O. VI, r. 
1?—Plaint—Defective verification, effect of—Court's 
power to amend—Retrospective effect of amendment— 
Hindu Law—Joint family—Negotiable instrument by 
Manager—Liability of other members—Righis of cre- 


ditor. : 
In view of the provisions of O. VI, r. 17, Civil Pro- 
cedure Code, under which a Court may allow a plead- 
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ing to be altered or amended at any stage of the 
proceedings, it is not now incumbent on a Court to 
dismiss a suit merely because the plaint has not 
been duly verified and this defect has not been recti- 
fied before settlement of issues. The righis of a 
litigant ought not to be decided upon the ‘splitting 
ofa straw.’ [p. 574, col. 2; A] 

Where a pleading does not conform with the prc- 
visions of O. VI, r. 15, Civil Procedure Code, the de- 
fect therein is a mere irregularity that can be cured 
by amendment and where it is amended, the plaint 
must be taken to have been presented, on the date on 
which it was originally presented, not on the date when 
the verification was amended. jp, 574, col. 2; B] 

_ The karta of a joint Hindu family, by execut- 
ing a promissory note unconditionally in his own 
name forfamily purposes, cannot thereby bind the 
other members of the family, or the interest of any 
other member in the joint family property. The 
other members of the joint family would culy ke 
bound by a promissory note or Bill of Exchange 
signed by the karta for family purposes if the name 
of each member of the joint family to ke charged 
appears on tbe instrument itself, and is “disclosed 
in such a way that on any fair interpretation of the 
document his name isthe real name of the perscn 
liable upon the bill.” [p. 577, col. 2; p. 578, col. 1; (62) 

A debt contracted under a promissory note siened 
by a karta for family purposes does not attract the 
Hindu doctrine of family responsibility for family 
debts, and sucha doctrine is incompatible with the 
object and effect of the law relating to negotiable 
instruments. If a person has lent money to the 
karta of a joint family for family purposes upon the 
security of a promissory note, he is entitled to re- 
cover the full amount due under the promissory 
note, irrespective of whether the money was or wes 
not borrowed or applied for family purposes; but if 
he elects to pursue this course, he is restricted to 
the remedy that he possesses against the party to 
the promissory note, and must follow the special 
procedure provided in respect of negotiable instru- 
ments. On the other hand, in a suit aptly framed 
he may claim in the alternative the amount of the 
original debt for which the promissory note was 
given as security, and may proceed under the 
Hindu Law against the property of the joint family 
as a whole; but if he chooses to adopt this alterna- 
tive (which may involve the consideration of very 
different issues) the co-parceners will be entitled to 
raise the defence that the debt was not contracted. or 
the proceeds of the loan applied, for family pur- 
poses. [p. 579. col. 2; p. 580, col. 1; D : 

Mr. J. Bonneryjee, for the Plaintiff, 

Mr. Sarat C. Bose (with him Mr, M. N, 
Dutt), for the Defendants. 

JUDGMENT.—The decision in this 
suit depends upon whether the karta of a 
Hindu joint family, who for family purposes 
signs a promissory note in his own name, 
thereby binds the other members of the 
family or the property belonging to the joint 
family, The plaintiff claims Rs. 2,026-13-4 
as the balance due under two promissory 
notes drawn in his own favour, one for 
Rs. 1,300 and the other for Rs, 500, dated 
respectively 15th November, 1916, and 23rd 
November, 1921. Each of these promissory 


notes purports to have been, signed by 
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Norendro Nath Sen and the defendant 
Dhirendra Nath Sen. s 

It is not disputed that certain sums were 
paid to the plaintiff by Noren in reduction 
of liability under the said notes. The last 
payment in respect of each note was made 
on the 12th February, 1923. 

In 1916 Noren was thirty years of age, 
and at all material times was the karta of 
an undivided Hindu family living joint in 
estate and commensality under the Daya- 
bhaga Law. The other co-parceners were 
his brothers Jitendra Nath and the defend- 
ant Dhirendra Nath. Noren died in June 
1923, and the 2nd and 8rd defendants 
are his heirs. Upon the evidence J am of 
opinion that the members of this joint 
family were not a trading firm, and that 
the promissory notes in suit were not drawn 
Dy Noren as the manager of, or in the 
course of carrying on, a family business; 
but I find as a fact that Noren signed the 
promissory notes in suit as the karta of 
the family in order to obtain funds to be 
expended for legitimate family purposes, 
and I also find that the proceeds of the 
loans were so applied. | 

Noren having signed the promissory 
notes and having undertaken the obliga- 
tions thereby created for -purposes that 
were not immoral, the defendants Nos, 2 
and 3, as his heirs, have no defence to the 
plaintiff's claim under the promissory notes; 
and a decree will pass against them to the 
extent to which they are, or have been, in 
possession of property as the heirs of 
Noren. 

The controversy in this suit is with res- 
pect to the liability of the defendant Dhiren, 
and learned Counsel for Dhiren has raised 
several defences on his behalf. In the first 
place, it is contended that inasmuch as the 
plaint was not duly verified under O. VI, 
r. 25 (2) until the 8th December, 1926, the 
plaint must be taken to have been present- 
ed for the first time on that day, and as 
the cause of action accrued on the 12th 
February, 1923, the suitis barred by limita- 
tion. The plaint was presented originally 
on the 25th August, 1925, and the verifica- 
tion was in the following form:— 

“I, Ramgopal Ghose, the plaintiff above- 
named, do declare that the statements con- 
tained in paras. 1, 2, 3, 4, 5, 6, 7 and 8 
of the foregoing plaint are true to my 
knowledge, information and belief. I sign 
this declaration at 19 A, Bagbazar Street, 
in Calcutta, this 24th day of August, 1925,” 
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An objection having been raised that the 
verification was not in accordance with 
O. VI, r. 15 (2) the verification was amended 
on the 8th December, 1926, pursuant to an 
order of the Court, and as amended ran as 
follows:— 


“T, Ramgopal Ghose, the plaintiff above- 
named, do declare that the statements con- 
tained in paras, lto 7 of. the foregoing 
plaint are true to my knowledge and those 
contained in para. 8 are based. on in- 
formation received by me which I believe 
to be true. I sign this declaration in the 
Court House this 8th of December, 1926." 


In support of his contention learned 
Counsel for Dhiren relied upon the case of 
Baroda Prosad Bose v. Girijanath Roy 
Chowdhury (1). The decision in that case 
turned upon the provisions of s. 53 (b) of’ 
the Civil Procedure Code (Act XIV of 1882), 
under which a plaint, if not duly. verified, 
might, at the discretion of the Court “at, 
orat any time before, the settlement of 
issues, be returned for amendment.” As 
the order for amendment in that case had 
not been made until after the issues had 
been settled it was held to be incumbent 
upon the Court to order either that the 
plaint be removed from the file of register- 
ed suits, or that the suit be dismissed. 
[A] Having regard to O. VI, r. 17, however, 
the Court may now allow a pleading to 
be altered or amended at any stage of the 
proceedings, and the case of Baroda Prosad 
Bose v. Girijanath Roy Chowdhury (1), no 
longer can be regarded as ad rem of a 
binding ‘authority. 1 feel strongly the rights 
of litigants ought not to be decided upon 
“the splitting of a straw” [per Lindley, L.J., 
in Sidebotham v. Holland (2)] and lłam 
glad thatI find myself able to hold that 
there is no substancein this contention. [A] 
[B] In my opinion, when a pleading does not , 
conform with the provisions of O. VI, r. 15, 
the defect therein is a mere irregularity 
that can be cured by ainendment and the 
plaint in this case must be taken to have 
been presented on the 25th August, 1925, 
and nct on the 8th December, 1926, when 
the verification was amended [B] [Rajit Ram 
v. Katesar Nath (8), Fateh Chand v. Mansab 


(1) 20. L. J. : 
(2) (1895) 1 Q. B, 278; 64 L. J. Q. B. 200; 14 R, 135; 
12L. T. 62; 43 W. R. 228. 
© 184.396; A. W. N. (1896) 102; 8 Ind, Dee. (x. s.) 
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Rai (4), Basdeo v. John Smidt (5), Shib Deo 
Misra v. Ram Prasad (6), Mohini- Mohan 
Das v. Bungsi Budan Saha Das (7), Por 
Canning & Land Improvement Co. v. 
Dharanidhar Sardar (8) and Charan Das 
v. Amir Khan (9)). 

The defendant Dhiren further contended 
that he did not sign either of the two 
notes, and that hisname had been placed 
thereon without his authority or consent. 
He conceded that on the 23rd November, 
191, when the second promissory note was 
signed he was in Calcutta; but in respect of 
the promissory note signed on the 15th 
November, 1916, he adduced evidence- for 
the purpose of proving that on that day- he 
was in Mowabanj, and not in Calcutta. I 
have considered the evidence as to this 
alleged alibi, and the conclusion at which 


I hava arrived is that while it is established - 


by the evidence of witnesses on behalf of 
Dhiren, and that of Pulin Behary Mitter 
who was called as a witness for the plaint- 
iff that about the time when the pro- 
missory note of the 15th November, 1916, 
was signed Dhiren was at Mowabanj, it is 
neither inconsistent with the evidence nor 
improbable, if Dhiren had been so minded, 
that he should have come to Calcutta, and 
should have signed the promissory note 
on the 15th November, 1916. I should not, 


therefore, be disposed to hold that Dhiren’s. 


name upon this promissory note had been 
forged, if I had to base such a finding solely 
upon the oral evidence adduced by the 
parties. An examination of the promissory 
note, however, in my opinion, strongly sup- 
ports the evidence of the defendant's wit- 
nesses, and I find as a fact that the sig- 
natures upon the notes which purport to be 
those of Dhiren were not placed on the notes 
by him or by his authority or consent. On 
- the promissory note of the 15th November, 
1916, Dhiren’s name is to be found once on 
the face cf the note, and four times on the 
back of it. On the promissory note of the 


2 20 A. 442; A. W. N. (1898) 110; 9 Ind. Dee. (N. 8.) 
9 22 A. 55; A. W. N. (1899) 172; 9 Ind. Dec. (N. 8.) 
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(6) 87 Ind. Gas, 938; 46 A. 637; 22 A. L.J. 690; A. 
LR. 1925 All. 79. 

(7) 17 C: 580; 5 Sar. P. O. 498; 8 Ind. Deo. (N. 8.) 
925 (P, 0). 
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9) 57 Ind. Oas 606; 47 I. A. 255 at p. 262; 48 O. 
110; 25 0. W. N. 289; 39 M. L. J. 195; 28 M. L. T. 
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23cd November, 1921, Dhiren's name is 
written once on the face and once on’ the 
back of the note. In each instance the 
signatures appear to be singularly like the 
admitted signatures of Dhiren that were 
tendered in evidence, butthe form of the 
signatures and the position in which they 
are found on the notes lead me unhesitat- 
ingly to the conclusion that they were not 
signatures placed upon the notes by Dhiren 
as alleged by the plaiatiff. According to 
the plaintiff in each instance Noren wrote 
out the substance of the note and the en- 
dorsement, and appended hig signature 
thereto before Dhiren; but it is obvious 
from an examination of the documents that 
Noren not only wrote on different occa- 
sions with a different pen, but on every 
occasion with a pen different from that 
used by Dhiren. The plaintiff stated that 
Dhiren used a fountain pen, and wrote his 
signature with his own pen, and it is obvious 
that all the signatures of Dhiren are in the 
same handwriting and were written with 
the same pen; but it is, I think,rather sur- 
prising that Dhiren should have been in 
possession of the same pen for seven years 
and should have used the same penon every 
occasion upon which he is alleged to have 
put his signature upon the notes. More- 
over, whereas some parts of the writing of 
Noren on the promissory notes are more 
faded than other parts, thealleged signatures 
of Dhiren are all alike, and are unfad- 
ed, though it may be, of course, that Dhiren 
was using some special indelible ink, It 
appears to me, however, to be strange in- 
deed that whereas during those seven years 
Dhiren should invariably have used the 
same fountain pen and the same violent ink 
when placing his signature on the notes 
in one of the documents admittedly signed 
by Dhiren during those seven years, viz. 
the mortgage of the Ist February, 1922¢ re- 
gistered on the 3rd February, 1922, and im 
the mortgage of the 2lst February, 1993 
that was also admittedly signed by Dhiren 
nine days after the final endorsements upon 
the notes, Dhiren should have signed his 
name with a different pen and in different 
ink. The same comment may be made in 
a A the aa pen promise that was 
admittedly signe hiren on 
October, 1923. : neste 
Again, the position of the various signa- 
tures on the ‘promissory notes gives rise to 
grave suspicion. Insome instances Dhiren’s 
name appears above Noren’s name (though 
e 
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according to the plaintiff it was Noren who 
signed his name first), in some instances 
below it. But it is to be observed that 
while Dhiren’s name invariably is 
placed above Noren’s name where it is 
possible to find space to do so, in 
the endorsement of the i¥th April, 192], 
Dhiren’s name is squeezed in at the side 
of Noren’s name, and in a line with the 
endorsement of the 12th February, 1923. 
Now, if Dhiren’s name had been written in 
1921, there would have been no obstruction 
preventing his name from being written 
directly under the date “19th April, 1921;” 
onthe other hand, if some one had been 
minded to write Dhiren’s name on the 
endorsement of the 19th April, 1921, afler 
theendorsement had been written out on 
the 12th April, 1923, it would not have been 
possible to write Dhiren's name either above 
or below Noren’s name, and recourse would 
have had to be madé to the expedient of 
squeezing Dhiren’s name inat the side of 
Noren’s name. Further, I find that, al- 
though after Noren’s death the plaintiff 
complained that if Noren had not died 
be would have obtained payment of the 
money due under the promissory notes, 
Pulin Behary to whom the complaint was 
made stated that the plaintiff said nothing 
to him about the liability of Dhiren for 
the money due under the notes, and that 
no demand for re-payment of the balance 
due was made upon Dhiren after February, 
1923. 

For these reasons I am clearly of opinion 
that the defendant Dhiren neither signed 
the promissory notes himself, nor authoris- 
ed anyone else to sign them on his behalf, 
Learned Counsel for the defendant Dhiren 
further contended that the plaintiff's cause 
of action in this suit as set out in the 
pleadings was based solely upon the 
obligations created under the promissory 
notes, and that, as the promissory notes 
were signed by Noren in his own name 
without any condition or qualification of 
his liability as the maker thereof appearing 
on the document, he alone was liable to 
pay the amount due according to the 
apparent tenor of the notes. In my opin- 
jon this contention must prevail. It is well- 
settled according to the principles of Hindu 
Law that the share of each co-pareener 
in the property of a Hindu joint family is 
liable for debts contracted by the karta 
for urgent necessity or for any legitimate 
family purpose; and therule is the same 

. . 
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whether the family js governed by the 
principles laid down inthe Mitakshara or 
in the Dayabhaga [Dwarka Nath Chowdhury 
v. Bungsht Chandra Saha (10)]. 

Now, the fundamental basis of this 
principle of Hindu Law, 1 venture to think, 
is the unity of the family, and the doctrine 
that where one of the members suffcrs all 
the members should suffer with him. 
But it follows from this conception of 
family union and responsibility (apart from 
debts contracted by the karta or oiher 
member of the family in the course of 
managing afamily trading business, with 
which I am not concernedin the suit) that 
the amenability of family property to 
meet family commitments depends upon 
whether the debts have been ccntracted or 
the proceeds of the loan applied for family 
purposes. Whenever proceedings have 
been taken for the purpose of attaching 
the interest of a co parcener in the family 
property to liquidate a debt contracted on 
behalf of the family it has always been 
open to theco parcener to repudiate liability 
upon the ground that tle debt was not 
contracted on behalf of or for the benefit of 
the family. This plea, if made out, would 
provide a valid defence to such proceedings; 
and I have not been able to tracein tke 
rules laid down by the Hindu sages or in 
any commentary upon the principles of 
Hindu Law any statement or opinion which 
would lead me to believe that according to 
Hindu Law the doctrine of family respon- 
sibility for family obligations would attach 
toa transaction in which such a defence 
would not be available to a co-parcener, 

Now, when the plaintiff leut to Noren 
as the karta of the joint family the monies 
in respect of which the promissory notes 
were given, did Noren contract to re-pay 
the monies lent by an agreement that was 
independent of the obligations which he 
undertook by signing the promissory notes? 
If he did, it was open to the plaintiff in 
proceedings aptly framed to sue him either 
upon the promissory notes orin the alter- 
native upon the independent agreement into 
which he had entered. On the other 
hand, if Noren's obligations undér any pre- 
existing independent agreement to re-pay 
the monies lenthad become merged in the 
contract created under the promissory 
notes, or the receipt of the promissory notes 
was the consideration for the loans, the 


(10) 9.0 W, N, 879, 
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plaintiff has no cause of action for money 
- lent, and he cannot recover otherwise 
than upon the terms of the contract con- 
. tained in the promissory notes; his sole 
cause of action being based upon the notes 
[Sheikh Akbar v. Sheik Khan (11), Samina- 
than Chetty v. Planiappa Chetty (12), Sadasuk 
Jantidas v. Kishen Pershad (13), Hari 
Mohan Ghose v Sourendra Nath Mitter (14) 
and Parbati Charan Mutherjee v. Amarendra 
Nath Bhattacharjee (15).] 

Further, if the plaintiff in this suit is 
entitled to recover the monieslent as a 
debt contracted by Noren as karta other-. 
wise than under the promissory notes, it 
cannot be doubted that the property. of 
the joint Hindu family, including Dhiren’s 
share therein,. is liable for the debt 
[Dwarka Nath Chowdhury v. Bungshi 
` Chandra Saha (10)]. On the other hand, if 
the plaintiff's sole cause of action is upon 
the promissory notes, in my opinion, the 
suit against Dhiren must be dismissed. 
At the hearing I refused to allow an issue 
to be raised upon the footing that Noren 
had contracted to re-pay the loans under 
an agreement independent of the promis- 
sory notes for, having regard to the plead- 
ings, Iam of opinion that the cause of 
action in this suit as framed is based solely 
upon the promissory notes. [Sadasuk Jan- 
kidas v. Kishen Pershad (13) and Vithalrao 
Sheshgirirao v, Vithalrao Sondekar {16)]. 


What, then, are the plaintiff's rights 
under the promissory notes? Now, the 
demands of the law merchant and the 
exigencies of business require that the 
obligations of a person who executes a 
negotiable instrument should be stringent 
and precise, and thatthe rights and liabil- 
ities of the parties to a negotiable instru- 
ment should be clearly defined and well 
understood, 


af? 7 ©. 256;80. L. R. 528; 3 Ind. Dec. (m. s.) 
$ : 


(12) 26 Ind. Oas. 228; 41 I. A. 142; 180, W. N. 617 
17 New L. R. 56;83 L.J. P.O. 131; (1914) A. C 
618; LlUL. T. 913 (P. C.). 

(13) 50 Ind. Cas: 216; 46 1. A. 33; 46 O. 663; 93 C. 
W.N. 937; 290. L. J. 340; 17 A. L. J. 405; 25 M. 


` 


L. T. 258; 36 M. L. J. 429; 21 Bom. L. R. 605; 1. 


U. P. L. R. (P. G.) 37; (L919) M. W. N. 310; 10 L. 
W. 143 (P.O). 

_ (14) 88 Ind. Cas. 1025; 41 ©. L. J. 535; A. L R. 
1925 Cal. 1153. 

- (15) 96 Ind. Oas. 97; 53 C. 418; A. L R. 1926 Cal. 
B31. : 
(15) 72 Ind. Oas, 242; 25 Bom. L. R. 151; AJI R. 
2923 Bom. 244, > 
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“It is of the utmost importance that the 
name of a person or firm to be charged 
upon a negotiable document should be 
clearly stated on the faceor on the back 
of the document, so that the respensibility 
is made plain and can be instantly recognis- 
ed as the document passes from hand to 
hand. it is not sufficient that the 
principal's name should be ‘in some way’ 
‘disclosed; it must be disclosed in 
such a way that on any fair interpre- 
tation of the instrument his name is the 
real name of the person liable upon the 
bill. Their Lordships’ attention was direct- 
ed to ss. 26, 27 and 28 of the Negoti- 
able Instruments Act, 1881, and the terms 
of those sections were contrasted with the 
corresponding provisions of the English 
Statute. It is unnecessary in this connection 
to decide whether their effect is identical. 
It is sufficient to say that these sections con- 
tain nothing inconsistent with the princi- 
ples already enunciated, and nothing to sup- 
port the contention, which is contrary to all 
established rules, that in an action on a 
Bill of Exchange or promissory note against 
a person whose name properly appears as 
party tothe instrument, itis open either 
by way of claim or defence to show that 
the signatory wasin reality acting for an 
undisclosed principal” [Sadasuk Jankidas 
v. Kishen Pershad (18).] 

The decisions of the Courts in India 
prior to this case must now be read in the 
light of the above observations, Farther, 
if itis proved that legal consideration was 
given fora Bill of Exchange or promissory 
note, the Court will not further enquire 
into the nature or the adequacy of such 
consideration: norin a suit upon a Bill of 
Exchange or promissory note is the Court 
concerned with the purpose for which the 
defendant contracted liability under the 
instrument, or the use to which thé con- 
sideration for executing the instrument 
was put [vide, e. g., 85. 8, 32, 36, 38, 43, 44, 78 
and 118 of the Negotiable Instruments Act 
(XXVI of [¥81)]. lf the holder of a Bill of 
Exchange or promissory note was not able 
to ascertain upon a perusal of the docu- 
ment and without further investigation 
the persons who were the parties to it, and 
the extent of their liability, the purpose 
for which negotiable instruments were 
brought into being would be frustrated, and 
their usefulness seriously impaired. [C] It 
follows, therefore, that the karta of a 
joint Hindu family, by executing a proa 


e 
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,missory note unconditionally in his own 
name for family purposes, cannot thereby 
-biad the other members of the family, or 
the interest of any other member in the 
joint family property. The other members 
of the joint family would only be bound 
by a promissory note or Bill of Exchange 
-signed by the karta for family purposes 
if the name of each member of the joint 
family to be charged appears on the in- 
strument itself, and is “disclosed in such 
-a way that on any fair interpretation of the 
document his name is the real name of the 
person liable upon the bill.” [C]  [Sadasuk 
Jankidas v. Kishen Pershad (13), Sreelal 
Mangtulal v. Lister Antiseptic Dressing Co. 
(17), Hari Mohan Ghose v. Sourendra Nath 
Mitter (14), Thaith Ottathil Kutti Ammu v. 
Purushotham Doss Raggi Seth (18), Subba 
Narayana Vathiyary,. kamaswami Atyar(La), 
-Govindan Nair v. Nanu Menon (20), Vithal- 
rao Sheshgirirao v. Vithalrao Sondekar 
(16) and In re Adasonia Fibre Co. (21)]. 

Learned Counsel for the plaintitf, on 
the other hand, cited inter alia the fol- 
lowing cases in support of his contention 
that the karta of a joint Hindu family can 
-biad the other members of the family by 
signing a promissory note for family pur- 
poses: Krishna Ayyar v. Krishnasamt 
Ayyar (22), Nagendra Chandra Dey v. 
Amar Chandra Kundu (23), Baisnab 
Chandra Dev. Ramdhon Dhor (24), Nataraja 
Naicken v. Ayyasami Pillai (25), Krishna- 

nand Nath Khare v. Raja Ram Singh (26), 
Raghunath Singh v. Srinarain (27). Krishna 
Ayyar v. Krishnasami Ayyar (22) is the 
leading case, and the later cases upon 
which the plaintiff relies do little more 
than follow the ratio decidendi of the judg- 
ments of Shepherd and Subramania Ayyar, 
JJ., in Krishna Ayyar's case (22). I must 


4, 89 Ind. Cas, 238; 53 O. 802; 29 C. W. N. 828; 

A.4. R. 1925 Cal. 

(18) 8 Ind. Cas, 1455. 21 M. L. J. 526; (1911) M. 
W. N. 45; S M. L. T. 1 

(19) 30 M. 88; 1M. L. T 377; 16 M. L. J. 508. 

(20) 26 Ind. Cas. 750; 27M. L. J. 595; (1914) M. W. 


782. 
ey (1871) 9 Oh. 635; 43 L. J. Gh. 732; 31 L, T. 9; 
. R. 889. « 


wen "23 M. 397; ne Dec. (x. s.) 819. 
- (23) 1 C. W. N. 725 

(24) 11 0. W. N. 139. 

(25) 38 Ind Cas. 339; 32 M. L. J. ga 5 L. W. 410; 
(1917) d M. W. N. 230; 21 M. L. T.4 

(26) 66 Ind. Cas. 150; 44 A. 505, 5 a0 A. L.J. 233; 
A. I, R. 1922 All, 116. 

at 73 Ind. Cas, 1018; 45 A, 434; 21 A, L J, 323; 
> @ Ih 4933 Al, 424, 
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confess, however, that I find it difficult. 
to discover the real ground upon which 
Subramania Ayyar, J.’s decision was based 
in that case, for at page 60U* his Lordship 
held that “the rule stated above is not 
applicable. to the present case as the pro- 
missory note...... is not a negotiable instru- 
ment within the meaning of the Negoti- 
able Instruments Act, 1881." And with all 
due respect to these "learned Judges I find 
it equally difficult to ascertain the reason 
which led Shepherd, J., in that case to 
hold the property of the other members of 
the joint family liable for the debt con- 
tracted by the karta, After holding that - 
the members of the family who were not 
parties to the promissory note were not 
liable upon the note, his Lordship observed 
that—“the liability of personsin the position 
of the appellants, which arises on its being 
shown that adebt has been properly in- 
curred in the management of the family 
affairs, is founded on Hindu Law, and not 
on the law of agency,” and that it is “a 
liability which is, so to speak, external 
to the obligation arising on the making 
of the promissory note.” 

The learned Judge then added that— 
“It is argued that the present suit was 
strictly confined to a demand for payment 
of the note, and that the plaint did not 
include a demand in respect of the original 
debt. It appears to me on reading the 
plaint that it contains all the allegations 
that are needed in order to charge the ap- 
pellants with liability. The charge is that 
the debt was incurred for the expenses of 
the family, and that they are bound to 
discharge it. There can be no doubt that 
the Oourts below as well as the appellants 
understood fully the case which the plaint- 
iff was seeking to establish.” 


On the other hand, Davies, J., in a dis- 
senting judgment, held that the plaintifi’s 
cause of action was based solely upon the 
promissory note, and his Lordship observed 
that—"The name of no one but the Ist 
defendant appears in the promissory 
note, and he does not purport to makeit 
on behalf of anyone else but himself, 
Ynerefoie, no one but the Ist defendant 
can be held liable to discharge it.” 


If the. ratio decidendi of the decision of ` 
Subramania Ayyar and Shepherd, JJ., 
was that the plaintiff was entitled to res 
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cover the amount asa debt contracted for 
family purposes by a member of the family 
otherwise than under the promissory note 

` cadit questio; but if the real ground of 
the decision in that case was that the 
shares of the other co-parceners in the joint 
family property were liable to defray a debt 
contracted under the promissory note to 
which they were not parties, I am of opin- 
ion that. that case was wrongly decided, 
and having regard to the decision of the 


Privy Council in Sadasuk Jankidas v. 
eee Pershad (13) ought not to be fol- 
owed. i 


` The other cases upon which learned 
Counsel for the plaintif relied all purport 
to follow Krisina Ayyars case (22) al- 
though in these cases also it is not always 
made clear whether the learned Judges 
were basing their decision upon the liabil- 
ity of co-parceners for the debt contract- 
ed under the promissory note or for a debt 
under an agreement dehors the promissory 
‘note. In Baisnab Chandra De v. Ramdhon 
Dhor (24) the decision turned upon the 
absence in the Indian Negotiable Instru- 
ments Act of provisions similar to those 
to be found in s. 23 of the later Eag- 
lish Act (45 & 46, Victoria, Chap. 61); 
but since Sadusuk Jankidas'’s case (13) 
ae an argument will not help the plaint- 
iff, 
A contention that prevailed in Krishna- 
nand Nath Khare v. Raja Ram Singh (26) 
that a promissory note executed by the 
karta ofa joint Hindu family isin fact 
signed by the family as the maker there- 
of because the karta is the head of the 
family, with all due respect, appears to 
me to be altogether too fanciful to be ac- 
cepted. Certain observations passed by 
Lord Justice James in In re Adasonia 
. Fibre Co. (21) will, I think, be found. ap- 
posite in this connection. His Lordship 
observed that— 

“It is the law of this country, and it has 
always been the law of this country, that 
nobody is liable upon a Bill of Exchange 
unless his name or the name of some part- 
nership or body of persons, of which he 
is one, appears either on the face, or on the 
back of the bill. That is the clear law 
of thiscountry. It was decided in Nicholson 
v. Ricketts (28), if authority be required 
for such a proposition, that an association 

(28) (1860) 2 El. Bl. 497; 29 L. J. Q. B. 55; 1 
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which is absolutely without a name, has 
no name by which it can draw, accept, or 
endorse Bills of Exchange. It was suggest- 
ed, and the argument appears to have 
prevailed with the Vice-Chancellor, that 
where the members of such an association, 
or the firm constituting such an associa- 
tion, for the purposes of that association, 
draw or accept bills in their individual . 
names orin the names of their partner- 
ships, that for that purpose, and for the 
purpose of doing equity, or of reaching the 
real principal, it might be assumed that 
the name of the partner upon the bill, or 
the name of the partnership upon the bill, 
might be considered as being pro hac vice 
the name of the association. That, in my 
opinion, is a mere jictio juris, and although 
it used to be said in fictione juris consistit 
equitas, I think that in these prosaic days, 
and in the old age of the Court, we do 
not indulge in those flights of imagination 
which our predecessors did.” 

- Learned Counsel for the plaintiff further 
urged that a decision that Dhiren was not 
liable under the promissory notes would 
run counter to the Hindu doctrine of 
family responsibility for family debts. In 
my opinion, however, that doctrine would 
be violated if a decree in this case were 
to ba passed against Dhiren, for, as I 
have ventured to point out, an essential 
ingredient of that doctrine is that in pre- 
ceedings brought for the purpose of ren- 
dering the share of a co-parcener in family 
property liable for a debt contracted by 
the karta it should be open to the co- 
parcener to prove that the debt was not 
contracted or the consideration applied for 
a legitimate family purpose. But if the 
joint family in the circumstances of this 
case was deemed to be in law the maker 
ofthe promissory notes—and it is upon-this 
footing only that either Dhiren or the 
family property could be made liable under 
the promissory notes—such adefence would 
not be available to the defendant Dhiren 
in an action by the plaintiff as the holder 
against Dhiren as one of the makers of the 
notes. [D] In my opinion, a dekt contracted 
under a promissory note signed by a karta 
for family purposes does not attract the 
Hindu doctrine of family responsibility 
for family debts, and such a doctrine is 
incompatible with the object and effect of 
the law relating to negotiable instruments, 
I see no hardship to the plaintiff in sg 
holding. If a person has lent money. t 
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the karta ofa joint family for family pur- 
poses upon the security of a promissory 
note, he is entitled to recover the full 
amount due under the promissory note, 


- Irrespective of whether the money was or. 


was not borrowed or applied for family 
purposes; but if he elects to pursue this 
course, he is restricted to the remedy that 
he possesses against the party to the pro- 
‘missory note, and must’ follow thespecial 
procedure provided in respect of negoti- 
able instruments. Ontheother hand, in 
a suit aptly framed he may claim in the 
alternative the amount of the original debt 
for which the promissory note was given 
as security, and may proceed under the 
Hindu Law against the property of the 
joint family as a whole; but if he chooses 
to adopt this alternative (which may in- 
volve the consideration of very different 
issues) the co-parceners will be entitled to 
raise the defence that the debt was not 
contracted or the proceeds of the loan ap- 
- plied for family purposes. [D] In short, 
the plaintiff in such a case may enforce the 
right that he possesses either under the 
law relating to negotiable instruments or 
under the Hindu Law; but-which ever reme- 
dy he pursues he is bound by the rules 
of the Code that he invokes. For these 
reasons, in my opinion, the suit against 
Dhiren fails, and must be dismissed with 
costs. í 

` As regards the heirs of Noren, the plaint- 
iff has undertaken to pay the costs of the 
guardian ad litem, and may add those costs 
to his claim against the estate of Noren. 
AON. A Suit dismissed. 


ALLAHABAD HIGH COURT. 
EXECUTION Seconp APPEAL No, 1653 or 1926. 
January 28, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
GOLAB DEVI—P.uaintirF—APPELLANT 

y VETSUS ` 
Kur MOHAMMAD ABDUL GHAFOOR 

: —~DEFENDANT— RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 193 (1)—Assign- 
ment of deerec—Mutation of name in assignees 
favour, whether necessary to entitle him to execute— 
‘Assignment pending suit—Assignee not brought on 
vecord—Decree—Assignee’s right to execute decree ag 


heir. “ 
| ‘ ‘All that is necessary under s. 193 (1) of the Agra 
Tenancy Act to entitle the assignee of a decree to 
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execute it is that the assignor’s interest must have 

become vested in the assignee. It does not provide 

or imply that. notwithstanding the vesting of such 

interest, the assignee is not entitled to execute unless 
and until mutation of names has been effected in his 

favour. [p. 581, col. 1; AJ 

During the pendency of a suit for profits the 
plaintiff assigned hia rights to another, but the 
assignee not having been brought on record a decree 
was passed in favour of the original plaintiff. The 
plaintiff subsequently died and the assignee who 
happened also to be one of his heirs applied to 
execute his decree: 

Held, that the assignee was entitled to execute the 
decree as an heir of the decree-holder inasmuch as 
the judgment-debtor could not impugn the validity 
of the decree on the ground that the decree-holder 
had parted with his rights before the decree. [p 
581, cols. 1 & 2; B] 


Second appeal from the decree of the Ad- 
ditional District Judge, Cawnpore. 
Mr. Damodar Das, for the Appellant. 


JUDGMENT.—This is an execution 
second appeal by the judgment-debtor 
and arises under the following circum- 
stances:— 
. Musammat Salem-un-nissa, wife of Abdul - 
Ghatoor, brought a suit for profits against 
the defendant in the Revenue Court. 
During the pendency of the suit, she - 
transferred her right to the profits claimed 
and her share with respect to which the 
suit for profits was brought by her, to 
Abdul Ghafoor on the 7th November, 1921, 
by means of a registered instrument. Not- 
withstanding this transfer Abdul Ghafoor 
did not, as a transferee of the profits from 
Musammat Salem-un-nissa, get his name - 
substituted as a plaintiff in the suit for 
profits in place of MusammatSalem-un-nissa,. 
On the Yth of November, 1921, Musammat 
Salem-un-nissa’s suit was decreed. There- 
after Musammat Salem-un-nissa died. 
Abdul Ghafoor filed an application for 
execution ofthe deecreeas an assignee of 
The learned Assistant Collec- . 
tor held that, though the assignor’s interest 
in the land to which the decree for profits 
relates has become vested in Abdul Ghafoor, 
still, as the latter has not got mutation of | 
names effected in his favour, the applica- 
tion for execution was barred by the pro- 
visions of 8.193 (4) of the Agra Tenancy 
Act (Local. Act II of 1901) and accordingly 
rejected the application. On appeal by 
Abdul Ghafoor the lower Appellate Court 
hasrefrained from deciding the question 
of law on which the decision of the learned 
Assistant Collector was based, but has held 
thateven if Abdul Ghafooris not entitled 
to execute the decree as an assignee of 
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the same, he is undoubtedly entitled as one 
of the heirsof Musammii Salem-un-nissa, 
to execute the decree subject to the rights 
of the other heirs of Musammat Salem-un- 
nissa. Holding this view, the learned 
Judge has remanded the case to the Court 
of first instance with a direction to Abdul 
Ghafoor to proceed to execute the decree 
after making necessary amendments in 
the application for execution. 

The decision of the lower Appellate 
Court is challenged before me on two 
grounds:— 

(1) That Abdul Ghafoor not having got 
mutation of names effected in his favour 
with respect tothe property transferred to 
him by Musammat Salem-un-nissa, was 
not entitled to execute the decree; and - 

(2) that because of the transfer made by 
Musammat Salem-un-nissa of her claim for 
profits in.favour of Abdul Ghafoor, neither 
Abdul Ghafoor nor any other heir of 
Musammat Salem-un-nissa had a right to 
execute the decree as her heir, inasmuch as 
she herself had no interest left in the 
decree, having transferred her claim for 
profits. 

Iam unable to agree with the conten- 
tions of the learned Oounsel for the appel- 
lant. [A] An assignee of a decree is not 
entitled, in view of the provisions of s. 193 
(i) of the Agra Tenancy Act, to execute the 
- decree “unless the assignor’s interest in 
the land to which it relates has become 
and is vested in such assignee.” It is no- 
where provided by that section that not- 
withstanding the vesting of the assignor's 
interest inthe land in the assignee, the 
latter is not entitled to execute the decree, 
unless and until! mutation of names has 
baen effected in his favour. [A] To accept 
the view of the learned Assistant Oollector 
will be toread into s. 193 (4) of the Ten- 
ancy Act words which are not there and 
as such, in my opinion, the learned Assistant 
Collector was. wrong in rejecting the 
application for execution on the ground on 
which he rejected the same. i 

[B] Apart from all this, Abdul Ghafoor 
is undoubtedly one of the heirs of Musammat 
Salem-un-nissa. If the assignment in his 
favour cannot be taken notice of because of 
certain statutory provisions by the execu- 
tion Court, he can fall back upon hisrighis 
as an heir of Musammat Salem-un-nissa. 
The judgment-debtor cannot be allowed in 
one breath to say that Abdul Ghafoor is 
not entitled as an assignee to execute the 
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decree and, in another, to maintain that hd 
is not entitled to execute the decree as one 
of the heirs of Musammat Salem-un-nissa 
because he is an assignee. Notwithstand- 
ing the transfer of the claim for profits by 
Musammat -Salem-un-nissa in favour of 
Abdul Ghafoor the former continued as a 
plaintiff in the suit and a decree was 
passed in her favour. That decree is a 
perfectly valid decree and is binding 
between the parties to the suit. So long as 
that decree exists the judgment-debtor can- 
not be heard to say that the decree was 
wrongly passed in favour of Musammat 
Salem-un-nissa. That being so, the decree 
is capable of execution at the instance of 
the heirs of Musammat Salem-un-nissa, 
Abdul Ghafoor being one of the heirs is 
entitled to execute the decree. [B] In my 
judgment, the decision of the Court below 
is perfectly sound and I dismiss the 
appeal under O. XLI, r. 11, Civil Procedure 
Code. ` 

A, N. A. Appeal.dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL Orvin Sorr No, 1445 or 1925. 
May 19, 1926. ; 
.Present:—Mr. Justice Buckland. 
SATISH OHANDRA DAS—PnuatntirF 


on VETSUS 
SECRETARY or STATE ror INDIA— 
DEF&NDANT. 

Government of India Act. 1915, (5 & 6 Geo. V, c. 61), 
s. 96-B (2) ~Rules regarding Civil Services in India, 
Rule XIV-——-Power of Crown to dismiss servants at 
pleasure—Procedure for dismissal-—Sutt for damages 
—Cause of action. 

The provisions of Rule XIV of the Rules regarding 
the Civil Services in India made by the Secretary of 
State for India under s. 96-B (2) of the Government 
of India Act, 1915, which are manifestly intended for 
the protection and benefit of an officer are incon- 
sistent with importing into a contract of service the 
term that the Crown may put an end to it at pleasure. 
Before a Police Officer may be dispensed with the 
procedure laid down by Rule XIV must be followed 
and failure to do so furnishes a cause of action for a 
suit for damages. [p. 582, col. 2; A] 

Gould v. Stuart (1), followed. 

Mr. S. C. Bose (with him Mr, M. N. Ghose), 
for the Plaintiff. 

Mr. B. L. Mitter, Advocate-General (with 
him Mr. H. R. Panckridge, Standing Coun- 
sel), for the Defendant. 


JUDGMENT.—This matter comes be- 
fore me for trial of one issue. The suit was 
instituted by the plaintiff who was an officer ` 
in the Bengal Police Service for damages 
for wrongful dismissal. It is unnecessary 
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‘to deal with the various allegations in 
the plaint at this stage. The defence was 
taken that the plaint disclosed no cause of 
action but the plaintiff relied on certain 
regulations, an aspect of the matter with 
which I dealt when I directed that an issue 
should be tried. 

The issue of which I directed a trial is as 
follows:— nt ; f 

Does the plaint disclose any cause of 
action by reason of any regulation or regula- 
tions having the force of law and providing 
for ‘the ground or manner in which the 
plaintiff could be dismissed ?” 

Under s. 96B of the Government of 
India Act, 1915, it is provided that subject 
to the provisions of the Act and of the 
rules made thereunder every person in the 
Civil Service of the Crown of India holds 
office during His Majesty's pleasure... but no 
person in that service may be dismissed by 

. any authority subordinate to that by which 
he was appointed., Sub-section (2) provides 
that the Secretary of State may make rules 
for regulating the classification of the 
Civil Service inIndia, the methods of their 
recruitment, their. conditions of service, 
pay and allowances and discipline and 
conduct. The sub-s. (4) provides:— 


“For removal of doubts it is declared 


that all rules or other provisions in opera- 
tion at the time of the passing of the Govern- 
ment of India Act, 1919, whether made 
by the Secretary of State in Council or by 
any other authority, relating to the Oivil 
Service of the Crown in India, were duly 
made in accordance with the powers in that 
behalf, and dre confirmed, etc.” 

Under these provisions arule, numbered 
14, published in the Gazette of India.on the 
2154 June, 1924, and appearing in the 
Bengal Police Gazette on the4th July, 1924, 
was, atthe period with which the suit is 
concerned, in force, as is conceded on 
behalf ofthe Crown. That rule which is 
the only rule or regulation to which learned: 
Counsel for the plaintiff has drawn my’ 
attention provides: — 

“Without prejudice tothe provisions of 
the Public Servaniy Enquiries Act, 1850, 
in all cases in which the dismissal, removal 
or reduction of any officer is ordered, the 
order shall, except when it is based on facts 
or conclusions established at a judicial trial, 
or when the officer concerned has absconded 

‘with the accusation hanging over him, 
be preceded by a properly recorded de- 
partmental enguiry, At such an enquiry 
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a definite charge in writing shall be framed 
in respect of each offence and explained 
to the accused, the evidencein support of 
it and any evidence which he may adduce 
in his defence shall be recorded in his 
presence, and his defence shall be taken 
down in writing. Hach of the charges 
framed shall be discussed and a finding shall 
be recorded on each charge.” 

[A] lt appears to meon the authority of 
Gould v. Stuart (1) that, asin that case these 
provisions, which are manifestly intended 
for the protection and benefit of the officer, 
are inconsistent with importing into , the 
contract of service the term that the Orown 
may put anend toit at pleasure, which 
is the language used in the case cited, 
Stated in other words what it comes to is 
that beforea Police Officer may be dismissed, 
the procedurelaid down by Rule XIV mnst be 
followed [A] In so far as the plaintiff alleges 


that such regulation was not complied 


with,.the plaint discloses a cause of action, 
Iam not now concerned with any other 
questions that arise in this suit and so far 
as the opinion which I have expressed re- 
quires questions of’ fact to be determined, 
they will have to be decided at the hearing. 
of the suit. 

As the plaintiff has succeeded substantial-. 
ly on this issue, I think, he is entitled to 
the costs of this hearing, but no costs are 
to be recovered under thisorder until the 
determination of the suit, in which event 
the plaintiff, if he succeeds, will be entitl- 
ed toadd them to any costs which may 
then be awarded tohim. If, on the other 
hand, he fails in the suit these costs will 
be set off against any costs which he may 
be ordered to pay. The costs of the settle- 
ment of issues will be costs in the cause. 

R. L. Order accordingly. 
(1) (1896) A. ©. 575; 65 L. J. P. O. 82; 75 L. T. 110. 
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Scheduled Districts Act (XIV of 1874), s. 7—Rules 
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High Court's power to transfer to a District Court—, 
Jurisdiction of Agency and District Courts—Division 


Bench of High Court, powers of—Act XI of 1846. 
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Under Rule XXIV of the Rules framed under Act XI 
of 1848, the Bombay High Court is invested with 
appellate jurisdiction over the Mewas Agent. There- 
forz, under the Government of India Act, s. 107, the 
High Court has power of superintendence over the 
Mewas Agent, and has a right to direct a transfer 
of any suit from the Court of the Mewas Agent to 
any other Court of equal or superior jurisdiction. [p. 
584, col. 2-A] 

The District Court of Dhulia isa Court ofat least 
equal jurisdiction to that of the Court of the Mewas 
Agent. [p 586, col. 1; B] 

Maharajah of Jeypore v. Chetrucherla Gangaraju 
(4), dissented from. 

A Division Bench of the High Court can exercise 
the powers of the Appellate Jurisdiction vested in the 
High Court. [p. 586, col. 1; CI . 

Application for the transfer of a suit 
from the Court of the Mewas Agent to 
the Court of the First Class Subordinate 
Judge, Dhulia. 

Mr. H. V. Divatia, for the Applicant. 

Mr. Dalvi (with him Mr. Y. V. Bhandar- 


kar), for the Opponent. 


JUDGMENT. 
Patkar, J.—In this case the petitioner 

Pestanji Ratanji Dabuand Company of Surat 
took an ijara patta from the original deceased 
defendant Ranjitsangji Sursangji, Chieftain 

of Sansthan Kathiin Mewas, West Khandesh 

District, for the cutting of a forest in 1919 

for Rs. 85,000. The petitioner filed a suit 

in the Court of the Mewas Agent, who is 
the Collector of West Khandesh, against 

Ranjitsangji to recover Rs. 21,000 with 

costs and rupees one lac for damages. 

Certain preliminary issues were decided by 

the Mewas Agent on December 23, 1924, and 

Ranjitsangji filed Civil Revisional Applica- 

tion No. 163 of 1925 in the High Oourt. 

In that application a Rule was issued by 

this Court on June 15, 1925, and was dis- 

charged with costs on February 10, 1926. 

Ranjitsangji died, and the Collector of 

- West Khandesh as representing the Court 
of Wards was substituted in his place as his 
legal representative. 

_ On July 8, 1926, the petitioner applied 
to the Mewas Agent that he himself in his 
capacity as the Oourt of Wards was now 
the defendant in the case and in that 
anomalous position could not try the suit, 
and requested him to move Government 
to transfer the suit to any other Court for 
trial, and that the petitioner might be 
allowed to move the proper authorities for 
transfer. The Collector, who was the 
Mewas Agent, did not pass any order on 
the application and fixed the suit for 
hearing on August 28,1926. The petitioner 
has now applied to this Court for a transfer 
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of the suit pending in the Court of the 
Mewas Agent to the First Class Subordinate 
Judge's Court at Dhulia or to any other 
competent Court. 

The original defendant in this case waa 
the Padvi ofthe Kathi in Mewas in the 
Khandesh District. Under s. 3 of Act XT of 
1846 it was enacted thatitshall be competent 
to the Governor in Council, by an order in 
Council, to prescribe such rules as he may 
deem properforthe guidance ofthe Agentand 
of all the officers subordinate to his control 
and authority, and to determine to what 
extent the decision of the Agent in civil 
suits shall be finaland in what suits an ' 
appeal shall lie to the Sudder Diwani 
Adalat, and to define the authority to be 
exercised by the Agent in criminal trials 
and what cases he shall submit to the 
desision of the Sudder Fauzdari Adalat. 

Act XI of 1846 was repealed by the 
Scheduled Districts Act XIV of 1874, and 
the villages belonging to the Padvi of Kathi 
as one of the Mewasi Chief are mentioned 
in cl. (iv)of the second part of the First 
Schedule of that Act as being included in 
the Scheduled Districts. 

The Rules which are framed under s. 3 of 
Act XI of 1846 appear at page 72 of Vol. IT 
of the Local Rules and Orders, 1924 Edi- 
tion, and are in force unders,7 of Act XIV 
of 1874. 

It isargued on behalf of the defendant 
that the Court of the Mewas Agent has a 
special jurisdiction of its own, and a 
special procedure is set up for the adminis- 
tration of justice in that Court, and that 
thereis no power in the High Court to 
transfer a suit pending before the Mewas 
Agent to any other Court. Rule XXIV of 
the Rules lays down:— g 

“First, —Bvery suit originally tried by the 
Assistants shall be open to an appeal’ to 
the Agent, provided such appeal be made 
within (30) thirty days from the date of 
passing the decree; and the decree of the 
Agent shall in every such case be final. 

“Second.—Everysuit originally tried by the 
Agent shall be open to an appeal to the 
Sudder Diwani Adalat, if the appeal be made 
within the space of (90) ninety days fron the 
date of passing the decree, and the decree of 
the Sudder Diwani Adalat shall be final” 

The High Court has now succeeded to 
the jurisdiction of the Supreme Court and 
Sudder Diwani Adalat. By s. 9of the High 
Court Act the jurisdiction originally grant- 
ed to the Sudder Diwani Addlat was trans 


ed 


ferred tothe High Court when the Court 
waa constituted in 1861. 

Section 1, cl. (3) of the Civil Procedure 
Code excépts the Scheduled Districts from 
the operation of the Code of Civil Pro- 
esdure and, therefore, s, 24 of the Code 
would not apply. 

Under cl. 13 of the Letters Patent the 
High Court has power to remove and to 
try and determine as a Court of. extraordi- 
nary original jurisdiction any suit falling 
within the jurisdiction of any Court sub- 
ject to its superintendence. It is not 
disputed that the High Court has- power 
to transfer this suit to the Original Side: 
gee Municipal Officer, Aden v. Ismail Hajee 
(1) and Abdul Karim v. Municipal Oficer, 
Aden (2). 

Under s, 107 of the Government of India, 
Act, 1915, each of the High Courts has 
superintendence over all Courts for the time 
being subject to its appellate jurisdiction, 
and may do any of the following mentioned 
things, that,is to say, under cl. (b) direct 
the transfer of any suit or appeal from any 
such Court to any other Court of equal or 
superior jurisdiction. 

Under Rule XXIV the Court of the Mewas 
Agent is subject to the appellate jurisdic- 
tion of the High Court, and, therefore, it 
follows that the High Court has super- 
intendence over the Court of Mewas Agent. 

On behalfofthedefendantrelianceis placed 
onthecaseof Maharajaof Jeypore v. Papay- 
yamma (3). Boddam, J., held in that case 
that the Rule XXII passed by the Governor 
of Madras in Council unders. 4 of Act XXIV 
of 1839 was wltra vires and of no effect, and 
` that the Agency Court was subject only to 
the appellate jurisdiction of the High Court, 
and, therefore, held that the order of 
transfer tothe District Court of Vizagapatam 
was,proper, and that the jurisdiction of the 
Agency Court was not superior to that of 
the District Court, and that the extent, 
pecuniarily of the two Courts was equal 
and the High Court had equal power to 
review the decrees of both. Against the 
order of Boddam, J.,an appeal was filed 
and was heard by Sir Charles Arnold 
White, ©. J., and Benson, J., and their 
Lordships held that the rules were valid 
and that the order of Boddam, J., transfer- 


(41) 30 B. 216; 8 Bom. L. R. 4; 3 0.L.5.5;3 A. 
L. J. 53; 10 O. W. N. 185: 1 M.L. Til: 16M. L, J 
73; 33 T. A. 38; 8 Sar. P. O. J. 901 (P, C). 

2) 27 B. 575; 5 Bom. L. R. 562. 

3 23 M, 329, 8 Ind, Dec, (N. 8.) 631, 
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ring the suit was without jurisdiction and 
set it aside. 

Rule XXII of the Madras Rules allowed 
an appeal to the Governor in Council 
alone where the landed possession of a 
zemindar was the subject-matter of the 
litigation, and it was for the Governor in 
Council to refer such appeal to the Sudder 
Diwani Court, provided the decree of the 
latter Court could not be carried into 
execution without the permission of the 
Governor in Council. But Rule XXI of 
the Rules allowed an appeal to the Sudder 
Court from all decrees in original suits 
passed by the Agent. In the case of Maha- 
rajah of Jeypore v,Papayyamma (8) the suit 
was governed by Rule XXII which related to 
landed property in the possession of the 
zemindar, and there was not a direct 
appeal to the High Court, but direct appeal 
lay to the Governor in Council who had the 
power to refer the appeal to the Sudder 
Court. 

In the case of Maharajah of Jeypore v. 
Chetrucherla Gangaraju (4) their Lordships 
considered the case. of Maharajah of Jeypore 
v. Papayyamma (3) and held that the old 
rules of 1840 were no longer law, and in 
the new rules which were framed by the 
Madras High Court no derogation from the 
High Oourt civil jurisdiction was recog- 
nised. 

[A]Under Rule XXIV of the Rules framed 
under Act XI of 1846, with which we are 
concerned, the Bombay High Court is invest- 
ed with appellate jurisdiction overthe Mewas 
Agent. Therefore, it follows that under 
the Government of India Act, s. 107, the 
High Court has power of superintendence 
over the Mewas Agent,and has a right to 
direct a transfer of any suit from the Court 
of the Mewas Agent to any other Courtof 
equal or superior jurisdiction. [A] 

Itis next contended that the Court of 
the First Class Subordinate Judge is nota 
Court of equal or superior jurisdiction, and 
reference was made to the remarks of Ben- 
son, J.,atpage360* of Mahrajah of Jeypore 
v, Papayyamma (3). Benson, J., was of opin- 
ion that the District Court could not be said 
to be a Court of equal or superior jurisdic- 
tion under Act XXIV of 1839 so as to 
justify a transfer and that the jurisdictions 
of the two Courts were in many respects 

(4) 72 Ind. Cas. 745: 46 M. 726; (1923) MW. N. 
277, 17 L. W. 517; 32 M. L.T. 269; A. IR, 1993 


Mad. 604; 45 M. L. J. 8. $ 
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dissimilar, sọ that it was difficult to com- 
pare them as regards equality, but if a com- 
parison was made, Agency Courts seemed 
to be superior since they possessed superior 
powers in regard to appeals over Rs. 5,000 in 
value, and special appeals and revision of 
lower. Courts, and reference to arbitration 
without consent of parties, and in regard 
to the finality of their decrees. 

In the case of Maharajah of Jeypore v. 
Chetrucherla Gangaraju (4) the Madras 
High Court held that the High Court being 
superior to the Court of the Agency Com- 
missioner, had power to transfer a case 
from that Court, but held that the District 
Court was not a Court of equal jurisdiction 
as there could be no comparison and no 
question of the equality between Courts so 
differently constituted, and transferred the 
case from the Agency Commissjoner to its 
own file. 

There can be no doubt that the High 
Oourt has power to transfer the present 
suit from the Court of the Mewas Agent 
under s. 107, cl. (b), of the Government 
of India Act, 1915. There is also no doubt 
that it is desirable that an order of transfer 
should be made. It isa fundamental rule 
of the administration of justice that a 
person cannot be a Judge of a cause 
wherein he is interested. The Collector of 
West Khandesh is the Court of Wards, and 
is now the defendant in the suit, and it 
would cause him embarrassment in the 
determination of the suit if he has to decide 
it. Itis not suggested that there would not 
bea fair and impartial trial before him, 
‘but as a Court of Wards he will have to 
approve of the defence in the case, advise, 
or approve of the advice. as to what evi- 
dence should be led in the case and decide if 
an appeal should be filed against his own 
decision, and it is not desirable in the 
interests of justice that he should decide 
this case. The maxim no one can be judge 
in his own cause (nemo debet esse judex in 
propria causa) would apply. See Broom's 
Legal Maxims, page 81, 

The only question, therefore, is to which 
Court the transfer should be made. -In one 
sense jurisdiction may mean pecuniary 
jurisdiction and the First Class Subordinate 
Judge has unlimited pecuniary jurisdiction 
like the Mewas Agent. The expression 
“jurisdiction” is of varied singnification and 
would mean the extent of the authority 
entrusted toa Court to administer justice 
either as a Court of Original Jurisdiction or 


585 


Court of Appeal. In Har Prasad v. Jafar 
Ali (5), Mahmood, J., said (page 350*) :— 

“The word inits ordinary meaning sim- 
ply means the legal power or authority of 
hearing and determining disputes for the 
purposes of administering justice, and in 
its broad legal sense it may be taken to 
mean the power of administering justice 
according to the means which the law has 
provided; and subject to the limitations 
imposed by that law upon the judicial 
authority. Such limitations may either be 
territorial or pecuniary with reference to 
the value of the subject-matter in litigation, 
or they may relate to the nature of the 
litigation, or the domicile and nationality 
of the parties, or the class or rank to which 
the tribunal belongs.” 

In Sukh Lal v. Tara Chand (6) Rampini 
and Mookerjee, JJ., in making a reference to. 
the Full Bench remarked (page 71T):— 

“Jurisdiction may be defined to be the 
power ofa Court to hear and determine a 
cause, to adjudicate or exerciseany judicial 
power in relation to it.” 

In Hridyanath Roy v. Ram Chandra 
Barua Sarma (7) Mookerjee, A. O. J., has 
referred to the several definitions of the 
term “jurisdiction” deducible from an 
examination of cases. The term “jurisdic- 
tion ” means the authority or power to act 
in any proceeding and not authority or 
power to do an act in a particular manner 
or form. See Teyen v. Ram Lal (8). It 
would also mean the extent of the authority 
to administer justice either as a Court of 
Original Jurisdiction or: Court of Appeal. 
Though the First Class Subordinate Judge 
may have unlimited pecuniary jurisdiction 
he has no inherent appellate jurisdiction. 
Under s. 27 of the Bombay Civil Courts Act 
the First Class Subordinate Judge has to 
be invested with the power to hear apfeals 
from decrees and orders of Subordinate 
Judges as may be referred to him by the 
Judge of the District. He has, therefore, to 
be invested with the power of hearing ap- 
peals and can hear such appeals as are 
referred to him by the Judge of the District. 


(5) 7 A. 345; A. W. N. (1885) 73; 4 Ind. Dec. (N. 8.) 
549 


(6) 330. 68 at p. 71; 9 O. W. N. 1046; 2? O. L. J. 241; 
2 Or. L. J. 618. 

(7) 58 Ind Cas. 806; 48 O. 138 at pp. 146; 147; 31 
O. L. J. 482; 24 O. W. N. 723. 

(8) 12 A. 115 at p. 123; A. W.N. (1890) 32; 6 Ind, ` 
Dec (x. s.) 823 i 

*Pags of 7 A.—| Ed. 
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The appeals from decrees of subordinate 
Courts lie to the District Court. I am not 
inclined to hold that the First Class Sub- 
ordinate Judge is a Court of equal jurisdic- 
tion to that of the Mewas Agent. But I 
think the District Court is a Court of equal 
jurisdiction. Under s. 7 of Act XIV of 
1869 the District Court is the principal 
Court of Original Civil Jurisdiction in the 
District within the meaning of the Code of 
Civil Procedure. It is also a Court of 
Appeal from decrees and orders of the 
Subordinate Courts. See s, 8 of Act XIV 
of 1869. Further Rule VI ofthe Rules for 
the Agents’ Oourts provides: “Whenever 
the Agent requires for the decision ofa 
case before him an exposition of the Hindu 
or Muhammadan Law, he shall obtain the 
same by application to the Judge at 
Dhulia.” [B] I think,stherefore, the District 
Court of Dhulia is a Court of atleast equal 
jurisdiction to that of the Court of the Mewas 
‘Agent. [B] The pecuniary jurisdiction and 
theoriginaland appellateauthority of the two 
Courts are equal.and the High Court has, 
equal power to review the decrees of both. 1 
would, therefore, respectfully differ from the 
view of the Madras High Court iniMaharajah 
of Jeypore v. Chetrucherla Gangaraju (4) 
which, proceeded more on the difference 
as to the powers of disposing of cases. 
Any doubt on the point is removed by Rule 
VI referred to: above. WA < 
[CG] Lastly itisargued thata Division Bench 
of tne High Court cannot order a transfer 
and reference is made to the case of Narayan 
Vithal Samant v. Jankibai Sitaram Samant 
(9) which related to the power of a Single 
‘Judge of the High Court to stay hearing 
of a suit pending before a Subordinate 
Judge’ in the muffusil. Under cl. 36 of the 
Letters Patent and s. 108 of the Govern- 
ment of India Act of 1915 a Division Bench 
can exercise, as provided by the rules, the 
powers of the appellate jurisdiction vested 
in the High Court. [C] Underr. 1 of the 
Appellate Side Rules the civil jurisdiction of 
_Appellate Side shall be exercised bya 
Division Court. 


“ Wethink that the District Court of Dhulia 
is a Court of equal jurisdiction to that of a 
Mewas Agent, and would, therefore, transfer 
the’ Suit No, 1 of 1923 pending in the Court 
- of the. Mewas Agent, West Khandesh, to the 
Court of tis District Judge of Dhulia. Costs 


(9)130 Ind, Cas® 560; 39 B, 604; 17 Bom. L, E. G55 
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hitherto incurred including the costs of this 
application will be costs in the suit, 
Baker, J.—This is an application for 
transfer ofa case from the Court of the 
Agent ofthe Mewasi Estates to that of the 
First Class Subordinate Judge of West 
Khandesh at Dhulia. The facts are that 
the plaintiff brought a suitin the Agent's 
Court founded on a breach of contract 
against the Chieftain of Sansthan Kathi. 
Under the Rules made under the Scheduled 
Districts Act XIV of 1874, published in 
Government Notification No. 9866 J. D. 
dated October 20, 1920, vide Vol. If of the 
Local Rules and Orders under enactments 
applied to Bombay at page 72 amending the 
old Rules of 1854, suits arising in the Mewasi 
Estate must be brought in the Court of the 
Agent to the Governor. During the 
pendency of the suit the defendant died, 
and his heir being a minor, the management 
of his estate was taken over by the Court of 
Wards, and the Collector of West Khandesh 
as representing the Court of Wards has 
been substituted in placeof the deceased 
defendant. This raises a difficulty as the 
Collector of West Khandesh is also Agent 
for the Mewasi Estates, and it, therefore, 
follows that as Manager of the Court of 
Wards he is defendant in the suit whieh he 
has to try in his own Court as Agent for the 
Mewasi Estates. It will be necessary for 
him to give instructions for the defence and 
to decide as to whether the suit should be 
contested, and this places him in an 
embarrassing position. It is a fundamental 
maxim that nobody can be a Judge in his 
own cause, and although I do not doubt that 
the Agent, who has no personal interest in 
the matter, would not be influenced in the 
disposal of the suit by the fact that in his 
capacity as the Court of Wards he is 
himself a defendant, it is not desirable that 
he should be placed in this embarrassing 
position ashe could hardly be expected to 
file an appeal against his own decision. 
There can, therefore, be no doubt that it is 
desirable that the case should be transferred: 
if this can be done legally. The Estates in 
question are included in the Schedule to the 
Scheduled Districte Act XIV of 1874, and by 
s. 1 of the Code of Civil Procedure of 1908, 
the Scheduled Districts are excepted from 
the operation of the Code. But under the 
Rules already referred toan appeal lies 
under Rule XXIV to the Sudder Diwani 
Adalat whose jurisdiction has been inherited 


by this Court, Under 6. 107 of the Govern: 
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ment of India Act, 1915, which reproduces 
the provisions of the Charter Act of 1861, 
each of the High Oourts has superintendence 
over all Courts for the time being subject 
to its appellate jurisdiction, which under 
sub-s. (b) imcludes the power to direct 
the transfer of any suit or appeal from any 
such Court to any other Court of equal or 
superior jurisdiction, and, therefore, as 
appeals liefrom the Court. of the Agent of 
the Mewasi Estates tothe High Court, the 

. High Court has power under s. 107 of the 
Government of India Act to direct the 
transfer ofany suit or appeal from the 
Agency Court to any other Court of equal or 
superior jurisdiction. 

That this is so has been held by the 
Madras High Court in Maharajah of Jeypore 
v. Chetrucherla Gangaraju (4). Although 
that decision proceeds on the rules applied 
to the Ganjam and Vizagapatam Agency 
Courts framed under Act XXIV of 1839, 
those rules in their essentials are the same 
as those already referred to which govern 
the Agency Courts of the Mewasi Agency. 


The case of Maharajah of Jeypore v.. 


Papayyamma (3) was based on the old rules, 
and dealt witha rule by which an appeal 
lay to the Governor in Council. Hence it 
was held that the High Court had no power 
to transfer the case. 

But the present case is on all fours with 
that of Maharajah of Jeypore v. Chetrucherla 
Gangaraju (4) and as regards the power to 
transfer I agree with the reasoning adopted 
by the Madras High Courtin that decision, I 
have no doubt whatever that in view of Rule 
XXIV of the Rules published in Vol. II 
of the Local Rules and Orders under enact- 
ments applied to Bombay at page 72, this 
Court has the power to transfer the case 
by virtue of the powers conferred upon it 
by s. 107 of the Government of India Act, 
1915. i 

It has been contended that a Divisional 
Bench has no power to direct a transfer, 
and that the power could only be exercised 
by the High Court as a whole. But iu view 
of cl. 36 of the Lstters Patent and of Rule I 
of the Appellate Side Rules, there can be 
no doubt that this Bench has the power to 
transfer. 

The difficulty, however, arises from the fact 
thatthe transfer must be toa Court of equalor 


superior jurisdicton, and it was held by:the. 


Madras High Courtin the case above quoted, 
viz., Maharajah of Jeypore v, Chetrucherla 
Gangaraju (4) .that there could be no ques- 
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tion of equality between the Agency Court: 
and the District Court. The only argument 
in favour of equality is that the original 
pecuniary jurisdiction of both is unlimited, 
a point which applies also to the First 
Class Court. But the Court held that the 
power which each can use in disposing of 
cases differs so widely that there can be no 
comparison and no question of equality 
between Courts so differently constituted. 
It was consequently held that the District 
Court was not a Court of equal jurisdiction 
and the case was transferred to the High 
Court file. 


It has been contended on behalf of the 
applicant that we should not follow the 
reasoning of the Madras High Court in 
Maharajah of Jeypore v. Chetrucherla 
Gangaraju (4), but accept the view of 
Boddam, J. in Maharajah of Jeypore v. 
Papayyamma (3) where he held that the 
District Court was of equal jurisdiction 
with the Court ofthe Agent * because the 


- extent pecuniarily of jurisdiction of the 


two Courts is equal and the High Court 
has equal power to revise the decrees of 
both (page 332*), That view was dissented 
from on appeal for reasons similarto those 
in Maharajah of Jeypore v Chetrucherla 
Gangaraju (4), namely, that the jurisdiction 
of the two Courts was too dissimilar for 
purposes of comparison. The differences, 
however, are in respect not of pecuniary 
jurisdiction which in the case both of the 
Agency Court and of the First Class Sub- 
ordinate Judge is unlimited, but of the 
powers with regard to disposal of cases. 
The word “jurisdiction” is defined in 
Mulla’s Code of Civil Procedure, 8th 
Edition, at page 77, as “the extent of the 
authority of a Court to administer justice,” 
Under s. 11 of the Civil Procedure Code the 
rules regarding concurrent jurisdiction are 
based on pecuniary jurisdiction, and the 
jurisdiction of a Court to take cognizance 
of a case, and not on the difference in the 
powors with regard to the disposal of a 
case. It may, however, be noted that 
certain suits such as those under s. 92 of the 
Civil Procedure Code must be instituted in 
the principal Civil Court of Original Juris- 
diction which under s. 2 (4) of the Givil 
Procedure Code is the District Court. 

By Rule IT of the Rules under the Schedy]- 
ed Districts Act, already referred to, the 
jurisdiction of the Agent shall extend to 
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the cognizance of all suits and complaints 
of a civil nature which may arise between 
natives of the place and others. 

Under Rule VI when the Agent iequires 
for the decision of a case before him an 
exposition of the Hindu and Muhammadan 
Law he shall obtain the same by application 
to the Judge at Dhulia (i. e., the District 
Judge). 

The Agent has appellate powers over the 
decisions of his subordinates. The only 
power which he possesses, which the Dis- 
trict Court does not possess, is that of revi- 
sion under Rule XXII. f , 

In practice, therefore, the Court of the 
Agent is a principal Civil Court of Original 
Jurisdiction, and it also exercises appellate 
powers similar to those of the District 
Oourt, 

The Court of the First Class Subordinate 
Judge is not a principal Civil Court of 
Original Jurisdiction nor does it per se 
exercise appellate powers, but disposes of 
such appeals as are referred to it by the 
District Court. I have no doubt that the 
Court of the First Class Subordinate Judge 
is not a Court of equal jurisdiction as com- 
pared with that of the Agent. As regards 
the District Court Iam of opinion that it is 
otherwise. 

It appears to me that the differences in 
the manner of exercising jurisdiction do 
not affect the question. ‘Jurisdiction’ has 
been held to mean not the authority or 
power to do an act ina particular manner, 
but the authority or power to act in the 
matter: Teyen v. Ram Lal. (8) referring to 
the Privy-Council case of Calder v. Halket 
(10); and oh this view the jurisdiction of the 


Agent's Court and that of the District Court’ 


are equal. 

In these circumstances, I agree with my 
learned brother that the case should be 
transferred to the District Court of West 
Khandesh at Dhulia. I concurin the order 
as to costs. 

A. N. A. Order accordingly. 

(10) 2 M. IA. 293; 3 Moo. P. C. 28: 4 State Tr. 
(N s.) 48]; Morton 396; 1 Sar. P. C. J. 191; 18 E. R. 
311;°50 R. R. 1. 


PHULA SHAH V, RAM SHAH-PREM DAS, 
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LAHORE HIGH COURT. 
MiISOELLANEOUS Fiesr Cryin APPEAL No. 
1682 ur 1926, 

March 22, 1927. 
Present :—Mr. Justice Jai Lal, 
PHULA SHAH AND ANOTHER— 
APPELLANTS ` 
versus 
Tar Firu RAM SHAH-PREM DAS, 
THROUGH PREM DAS AND OTHER3— 
RESPONDENTs., 

Provincial Insolvency Act (V of 1920), s. 58-~ 

Transfer challenged as collusive and without consider- 
ation—Burden of proof. |, 
. Incase of am application under s. 53 of the Pro- 
vincial Insolvency Act challenging an alienation as 
collusive and without consideration the burden is on 
the transferee to prove that the transaction under 
which he claims is for valuable consideration and 
made in good faith. [p. 589, col. 1] 

Miscellaneous first appeal from the order 
of the District Judge, Attock at Campbell- 
pur, dated the 22nd March, 1926, 

Mr. Nawal Kishore, for the Appellants, 


JUDGMENT .—This is an appeal from 
the order of the Vistrict Judge of Attock . 
annulling a mortgage, dated the 29th April, 
1924, effected by Hem Chand insolvent in 
favour of Phula Shah and Diwan Chand. 
It appears that four days after the execution 
of the mortgage-deed an application was 
made to adjudicate the mortgagor an 
insolvent. After his adjudication an 
application was made under ss. 53 ‘and 
54 of the Provincial Insolvency Act 
alleging that the mortgage was collusive 
without consideration and was not bona 
fide. The appellants produced two wit- 
nesses in support of their claim. One of 
them is the clerk of the Sub-Registrar who 
merely proved in examination-in-Chief 
the registration of the deed but in answer 
toa question in cross-examination stated 
that the money was paid.in his presence by 
the mortgagees to the mortgagor. Another 
witness produced: on behalf of the appel- 
lants is a marginal witness to the mortgage- 
deed who generally supports the case of 
the mortgagees. One of the mortgagees 
alsoappeared as a witness and produced 
his account books in support of the claim 
but these were considered to be suspicious 
by the District Judge for reasons which I 
have no hesitation in agreeing with. Indeed 
the learned Counsel for the appellants made 
only a half hearted attempt to support his 
case by the account books. He mainly relied 
on the oral evidence produced by his clients. 
Itis true that the learned District .J udge’s 


(1011. C. 1927] © 
judgment is unsatisfactory inasmuch as he 
has not discussed the evidence of the ap- 
pellants’ witnesses at all and has based 
his conclusions more on the unreliability of 
the account books, the relationship of one 
of their late partners with the insolvent and 
the failure of the insolvent to give a satis- 
factory account of Rs. 360 out of the total 
consideration of Rs. 400 the remaining Rs.40 
being alleged to be previous debt due to 
the mortgagees. The existence of this debt 
of Rs. 40 has been held by the District Judge 
as not proved and I see no reason to differ 
from this conclusion. 

In the face of all the suspicious circum- 
stances mentioned above itis not possible 
for me to hold that the appellants have 
established by reliable evidence that the 
mortgage was for consideration and conse- 
quently no question of bona fidesarises.[A] It 
is conceded that in the case of application 


under s. 53 the burden is on the transferee . 


to prove that the transaction under which 
he claims was for valuable consideration and 
made in good faith.[A] This the appellants 
have failed to establish. I dismiss this 
appeal. As the respondent is not repre- 
sented before me there will be no order of 
costs of this Court. 


R. L Appeal dismissed. 


RANGOON HIGH COURT. 
’ Civin MISCELLANEOUS APPEAL 
No. 141 oF 1926. 
January 10, 1927. 
Present:—Justice Sir Benjamin Herbert - 
Heald, Kr., and Mr. Justice Cunliffe. 
S. V. A. R. S. FIRM—APPELLANT 
-© versus 
MAUNG PAN AND ANOTHER— RESPONDENTS. 


necessity of. E 

Where an application under s. 43, Provincial In- 
solvency Act, in relation to an alleged -fraudulent 
transfer of property is pending, the Court, before 
annulling the insolvent’s order of adjudication for 
failure to apply for discharge within the appointed 
time, should issue specific notice of the course pro- 
posed to be adopted to any interested creditor to 
show cause against such course being adopted. 

Appeal from the judgment of 
District Court, Pyinmana, in Civil Miscel- 
Janeous No. 131 of 1924. 

Mr, Chatterji, for the Appellant, 


_ SAIBU V. MEHR DAD, 


of the - 


i ; 589 
JUDGMENT.—This is an ex parte 
appeal by a creditor of the respondents, two 
persons who had been adjudicated insolvent 
in the District Court of Pyinmana. The 
order appealed against was made under 
s. 43 of the Provincial Insolvency Act, 
1920, in the following circumstances. Mg 
Pan and his wife Ma Shwe became insolvent 
on the 10th March, 1925. They were 
ordered to apply for their discharge within 
one year from that date. They never did 
so apply. On the ¢ist June, 1926, the 
Judge of the District Court annulled 
their adjudication, suo motu. It was 
ordered that the insolvents, the transferee 
and the Receiver should be notified. 

The first part ofs.43 provides that on 
annulment the provisions of s. 37 of the 
sanie Act shall apply. The section orders, 
inter alia, that the property of the debtor 
shall vest in such person as the Court may 
appoint or in default of such appointment 
shall revert to the debtor. 

The present appellant objects to the action 
of the Judge onthe ground that when the 
order of annulment was madeap application 
under s. 53 in relation to an alleged 
fraudulent transfer of property was still 
pending. 

In these circumstances, we think that 
specific notice ought to have been given 


_ to the creditor as an interested party, so 


that he could have had an opportunity 
of showing cause against the annulment. 
The appeal is allowed. The case will be 
returned to be re-tried, after due notice to 


the present appellant and any other 
creditors. 
R. L, Appeal allowed, 


LAHORE HIGH COURT... 
Second CIVIL APPEAL No. 2434 of 1926, 
March 21, 1927. 
Present:—Mr. Justice Jai Lal. 
SAIDU—Derenpant— 
APPELLANT 

versus G 
MEHR DAD AND OTaERS—PLAINTIPFS, 
DAULAT AND ANOTHER—DEFENnANTS— 
RESPONDENTS. 
Evidence—Admission by co-defendant, value af. 
Admission by a defendant in the pleadings is not 


sufficient proof of the fact against a co-defendant 
[p. 590, col. 1; A] S 


Second appeal from the decree of the l 
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Additional District Judge, Gujranwala at 
Sialkote, dated the 6th August, 1926, revers- 
ing that of the Subordinate Judge, Fourth 


Class, Gujrat, dated the 2ad February, 


1926. : 

Mr. Kishen Dayal, for the Appellant. 
Mr. G. S. Sa'ariya, for the Respondents. 
JU DGMENT.—Mebr Dad and others 

instituted a suit for possession of land 

claiming that the same had been sold to 
them by Daulat and Bhag. Both these 
men with one Saidu were impleaded as 
defendants and it was alleged that Saidu 
resisted the plaintifis in their attempt to 
obtain possession of the lands sold to 
them. Daulat did not appear and conse- 
quently the proceedings were ex parte’ 
against him throughout. Bhag appeared 
and admitted in his written statement 
that he had sold the land to the plaintiffs. 

He absented himself thereafter and pro- 

ceedings were ex parte against him also’ 

thereafter. Saidu denied the title of the 
plaintiffs to the land and put them to the 
proof of the same. An issue was conse- 
quently framed which was as follows:— _ 

Are the plaintiffs owners of the land in 
suit and have they or their predecessors- 
in-interest been in possession of the land 
within 12 years? - 

No evidence whatsoever was produced 


by the plaintiffs to prove the sale of the 


land in suit in their favour by Daulat 
and Bhag. The trial Court dismissed the 
suit but the District Judge has decreed 
it holding that the admission of one of 
the vendors was sufficient proof of the 
sale in favour of the plaintiffs and that 
Saidu was not competent to question the 
sale. [A] In my opinion the mere admission 
by Daulat in his written statement was 
not sufficient proof of the sale especially 
when Saidu denied it and put the plaintiffs 
to its proof and an issue was thereupon 
framed by the trial Court. [A] I hold, there- 
fore,ethat the plaintifs have failed to 
prove any title in their favour and that 
the finding of the learned District Judge is 
not based on any legal evidence. : 


In view of the above finding it is not 
necessary for -me to consider the other 
points involved in this appeal. I accept 
the appeal and set aside the judgment of 
the District Judge and restore the decree 


of the trial Court but under the peculiar - 


circumstances of the case leave the par- 
ties to bear their own costs throughout. 
R L Appeal accepted. . 


MA Ë YİN v. U SUWENE. 


arik 
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RANGOON HIGH COURT. 
Second Civin Apparat No. 546 or 1926, 
January 4, 1927. 
Present:—Justice Sir Benjamin Herbert 

Heald, Kr. - 
MA E YIN AND OTHERS— APPELLANTS 
versus 
U SHWE NI—RESPONDENT, 
Transfer of Property Act (IV of 1882), s. 123—~ 
Gift—Gift of land on condition—Gift deed unregis- 


tered—Non-fulfilment of condition—Donor's right to 
recover. 

A gift of land was made without a registered deed 
on the condition that the donee should pay the donor 
an annual allowance. On the failureof the donee to 
pay the annual allowance, the donor sued to recover 
the land from the donee: ` 

Held, that since the gift was not made by a re- 
gistered instrument the donor was still the owner of 


the property and was, therefore, entitled to recover 
possession of it. [A 


Second appeal from the judgment of the 
hoe Court, Maubin, in C. A. No. 117 of 
1926. 

Mr. Ze Ya, for the Appellants, 

JUDGMENT.—Respondent has two’ 
daughters by his former wife Ma Gyan 
Bon, namely, Ma Gyi and Ma Pu Tu, and 
two daughters and a son by his present. 
wife Ma Hnin Mya. Appellants are the. 
children of Ma Hnin Mya. About 10 years 
ago, in order to avoid disputes between his’ 
two families about his property he had a 
document drawn up recording gifts of 
various plots of land to Ma Gyi, to Ma Pu 
Tu, and to appellants collectively, and also 
recording that Ma Gyi agreed to give him 
Rs. 50 a year for his maintenance. Ma Pu Tu 
similarly agreed to give him Rs. 45 a year 
and appellants agreed to give him Rs. Wa 
year, and that if they failed to do so he 
should be entitled to take back the lands. 

. He now sues to recover the lands which 
were made over to appellants on the ground 
that they refuse to give him the Rs. 10 a, 
year which they promised. | 

Both the lower Oourts have given him z 
decree for possession of the lands. 

In this second appeal appellants allege -` 
that the suit was barred by limitation, 
that it was not maintainable, and that as 
appellants were minors they could not be 
bound by the contract. 

[A]lt is clear that no question of limitation 
arises and that since the so-called gift 
was not made by registered deed respondent 
is still owner of the property, [A] 

The appeal is dismissed under the pro- 
visions of O. XLI, r. ll.read with O, ALIT, 


R, L. . Appeal dismissed, - 
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MADRAS HIGH COURT. 
Sxconp CIVIL APPEAL No. 477 or 1924. 
September 22, 1926. 
_Present:—Mr. Justice Odgers. 
PULIPATY SUBBAYYA—PuarntiFrF— 
APPELLANT 

` ` versus 

KANDI SUBBAREDDI AND orners— 

DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 64—Attach- 
meni—Partial release by consent without order of 
Court, legality of—Sale by consent of decree-holder, 
whether void. 

There cannot be a partial raising of an attachment 
by consent of parties outside Court. 

Kunhi Moossa v. Makki (1), relied on. 

A sale by consent or with the connivance of the 
decree-holder is not exempted from the operation of 
s, 64, Civil Procedure Code. 

Second appeal against the decree of the 
District Court, Guntur, in A. S. No. 48 
of 1923, preferred against that of the 
Additional District Munsif, Guntur, in O. 
S, No. 199 of 1523. 

Mr. B. Somayya, for the Appellant. 

Mr. Ch. Raghava Rao, for the Respond- 
ents. 

JUDGMENT.—It is contended that 
there can be a partial raising of an attach- 
ment by consent of parties outside the 
Court, This cannot be so; Court must 
raise the attachment unless it becomes in- 
operative by the payment of the decree 
[vide, Kunht Moossa v. Makki (1)]. There is 
no force in the plea thatthe attachment 
was raised by the agreement Ex.B, No- 
thing is said about it and if there were, 
it would need an application to, and an 
order of, the Court. Next the argument 
as to s. 64 of the Code of Civil Proce- 
dure. No authority has been shown to me 
against the view taken by the learned 
District Judge. The section appears to 
me to be absolute. If a sale by consent 
or with connivance of the decree-holder 
were to be excepted the section would, no 
doubt, have said so. 

The second appeal is dismissed with 
costs, 

V.N. V. Appeal dismissed. 
ar 23 M, 478; 10 M. L. J. 98; 8 Ind. Dec, (x. s.) 
40. n 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 532 oF 1925. 
January 21, 1927. 
Present:—Mr. Justice Lindsay. 
BHALRO LOHAR AND ANOTHER— 
APPELLANTS 
VETSUS 
Sheikh ABDUL WAHAB AND OTHERS 
— RESPONDENTS. 

Agra Tenancy «ict (11 of 1901), s. 79--Oceupancy 
holding—Mortgage—Decree for redemption—Failure 
to obtain actual possession within six months— 
Extinguishment of tenancy. 

Where in. execution of a, decree for redemption of 
a possessory mortgage of an occupancy holding, the 
tenant obtains formal possession but fails to get 
actual possession for six months from the date of his 
getting formal possession, s. 19 of the Agra Tenancy 
Act comes into operation and the occupancy tenancy 
is extinguished. [p. 592, col, 1; A] 

Second appeal against the decree of the 
District Judge, Benares. 

Mr. P. L. Banerji, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondents, 


JUDGMENT.—I have listened to long 
arguments in this case and althoughI am 
not disposed to agree with certain findings 
of fact arrived at by the lower Appellate 
Court I am nevertheless bound by them. 
The suit was a suit by two minors asking 
for a declaration of their occupancy right 
in a certain holding. There can be no 
doubt whatever that this occupancy ten- 
ancy was mortgaged by the plaintiffs’ 
father Baldeo in October, 1893, in favour 
of two of the zemindars of the village, 
Safdar Husain and Fakir Husain. Itisclear 
also thaton the 12th of April, 1918, a suit 
for redemption was decreed in favour of 
the sons of Basdeo on payment of a sum of 
Rs. 47. In that suit the defendants were 
the representatives of Safdar and Fakir the 
original mortgagees. 

Prior to this redemption suit it appears 
that Baldeo had mortgaged this occupancy 
holding again with a man named Durga 
Charan for a period of 12 yearsand had lett 
asum of Rs, 99-15 with Durga Chara to 
redeem the earlier mortgage. We may 
ignore this transaction altogether, however, 
for under the provisions of the Tenancy 
Act this mortgage was altogether void, 
Since the Agra Tenancy Act came into force 
an occupancy tenant is not alluwed to mort- 
gage his holding. 

What happened after the redemption suit 
was this. ‘here is evidence to show that 
no actual physical possession was obtained 
by thesons of Baldeo after the decree for 
redemption, They obtained an order for 
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formal possession on the 15th of June, 1919. 
The finding of fact of the learned Judge 
of the Court below is that at no time after 
the date of redemption did the plaintiffs 
succeed in getting physical occupation of 
the tenancy. 

Afterthis redemption had taken place 
the mother of these minors applied to the 
Revenue Court and asked for correction of 
the village papers saying that her sons 
were entitled to be recorded as occupancy 
tenants after the redemption and that the 
names of certain other persons had been 
entered as non-occupancy tenants. The 
contest in this case was between one Abdul 
Wahab and the mother of the minors. 
Abdul Wahab being a son of one Kobra 
Bibi in whose name apparently some entry 
had been made to the effect that the lands 
in dispute were her khudkasht. However 
that may ‘be, the Collector in his: order, 
dated the 16th November, 1921, stated that 
the parties had_ agreed that the Assistant 
Collector and Sub-Divisional Officer should 
take proceedings under s. 42 of the Revenue 
Act for the purpose of determining what 
Glass of tenants the minor sons of Musammat 
Mania were. After this -Mania appeared 
before the Assistant Collector and put in 
an application to the effect that she had 
no longer any claim as the holding had 
been abandoned. I should myself have 
thought that from the history of these pro- 
ceedings this was 2 wholly fraudulent 
business on the part of Musammat Mania but 
unfortunately the District Judge has come 
toa contrary conclusion. The result of all 
this was, of course, that the plaintiffs lost 
all right to have their names recorded as 
occupancy tenants. 

t seems to me that after redemption 
jee of Baldeo became entitled to phy- 


i i i t ; the 
cal possession of this occupancy tenure; th 
eae was in the possession of their father 


Baldeoat the time of the mortgage and they. 


titled to have actual possession 
fanned to them. They have not, however, 
on the finding of the Court below managed 
to get actual possession and I think it must, 
therefore, be held that their right to this 
occupancy tenure has now become extingu- 
ished. Under s. 79 of the Tenancy Act 
they ought to have sued for actual physical 
possession within six months at least from 
the 15th Juna, La when they obtained 

orn ossession. | 

f a cjroumstances | find myself un- 


SHIV NATH RAT V. SHMAR SINGH. 


ve {101 i. 6. 1927] 
able to interfere with the decision. of the 
Court below. 
I dismiss the appeal with costs. 
ALN. A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civit APPEAL No, 448 or 1926 
March 12, 1927. 

Present:—-Mr. Justice Dalip Singh. 
SHIV NATH RAI tureoucH Lala SOHAN 
LAL, Mukhtar-t-am-— PLAINTIFE— 
APPELLANT 
VETSUS 
SHMAR SINGH— DEFENDANT — 
RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900),.s. 
2 (8)—House in village abadi whether ‘land’. 

A house in a village abadi is not land within 
the definition of land as given in s. 2 (3), Punjab 
Alienation of Land Act. 


Second appeal from the decree of the - 
District Judge, Gujranwala, dated the 31st 
October, 1925, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Gujranwala, 
dated the 4th May, 1925. 

Diwan Mehr Chand, for the Appellant. 

JUDGMENT.-—See my judgment in 
Civil Appeal No. 482 of i926. In this 
connected appeal which is by the plaintiff, 
the sole point for decision is whether a 
mortgage by way of conditional sale of a 
house situate in the abadi of the village 
is void gua the condition of conditional 
sale by virtue of s. 9 ors. 10 of the Aliena- 
tion of Land Act. 

A house in the abadi is not “land” 
within the definition of land as given in 
that Actin s.2 (3). The learned District 
Judge did not decide the question as to 
whether the foreclosure proceedings in this. 
case were regular or not. I, therefore,, 
accept the appeal and remand the case: 
under O. XLI, r. 23, to the learned District 
Judge for decision on the point whether 
the foreclosure proceedings were regular 
and, therefore, the property in the house 
passed to the plaintiff appellant, Shiv Nath - 
Rai. Stamp in appeal will be refunded to 
plaintiff appellant. 


RL Appeal allowed. 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revision No. 405 

. oF 1925.. 
February 3, 1927. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Patkar. 

EMPEROR — PROSECUTOR 
versus 

BUTUBAI GANESHU-—AoousED. 

Penal Code (Act XLV of 1860), s. 878—Bringing 
minor girl from Kashmir to Bombay—Prostitution of 
girl in Bombay—Ojfence, where completed—Enhance- 
ment of sentence, application for—Accused's right to 
question, legality of conviction. 

A married girl who was living in Kashmir was 
brought to Bombay by accused No. 2, a relation of. 
hers, at the instance of accused No. 1 for the purpose 
of prostitution, the fare being paid by accused No.1. 
She was kept in the brothel of accused No. 1 in Bom- 
bay and the two accused shared her earnings. Ina 
prosecution of the accused under ss. 373 aud 114 it 
was urged that the offence was committed in Kash- 


“mur: 

Held, that what took place at Kashmir was only a 
preparation for committing the offence, and that the 
offence was completed only in Bombay when the girl 
was put in the brothel of accused No. 1. [p. 593, col. 


"Per Fawcett, J—An accused who has had his ap- 
peal dismissed cannot have his case re-heard on the 
marits of his conviction upon an application for en- 
hancement of sentence. [p. 594, col. 1; B] 

Emperor v. Jorabhai Kisanbhai (1), followed. ~ 

Oriminal application made by Govern- 
mentof Bombay against convictions and 
sentences recorded by the Acting Sixth 
Presidency Magistrate, Bombay. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown, 

Mr. Haji, (with him Mr. L. G. Pradhan), 
for Accused No. 1. 

Mr. P. S. Bakhale, for Accused No.2. 

f JUDGMENT. 

Patkar, J.—Thisis an application for 
enhancing the sentence passed on the two 
accused, who have been convicted under 
ss. 373 and 114, Indian Penal Code, Accused 
No. 1 has been sentenced to eight months’ 
rigorous imprisonment and accused Nc. 1 
to ons year’s rigorous imprisonment. 

The factsof the case are, thatthe girl 
Kesharbai was married to one Rasila 
Sukhiajiin Kashmir. She stayed for some 
time with her brother-in-law Kasu, and 
then accused No. 2, who is a cousin of 
Rasila and Kasu, brought her to Bombay 
in June 1925 to the brothel of accused No. 1, 
who paid her railway fare. 

Kesharbai got tired of the life in the 
brothel, and on or about March 29, 1926, 
she left the brothel in company of a visitor 
at 4a. m, Accused No, 1 then filed a com- 


a8 


bi 
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plaint to the effect that Kesharbai had 
stolen her ornaments and cash and had 
disappeared from the house. 

Kesharbai then surrendered herself to 
the Police, who, on investigation found that 
there was no truth in the complaint of 
accused No, land ascertaining that Keshar- 
bai was not more than seventeen years 
ofage, brought this case against the pre- 
sent accused. Kesharbai was examined on 
April 6, 1926, by Dr. Nunan who came 
to the conclusion that her age was seven- 
teen so that atthe time she was brought 
a she was about sixteen years 
old. - 

It is suggested that Kesharbai was a 
woman of bad character and, therefore, the 
sentence passed by the learned Magisirate 
is adequate. The question whether Keshar- 
bai was cr was not of bad character has 
no bearing upon the guilt of the accused 
under this section. Accused No.1 appealed 
to this Court in Criminal Appeal No. 487 
of 1¥26,and her appeal was dismissed on 
October 13, 1926. It is argued that the 


‘offence was committed in Kashmir, when 


Kesharbai was handed over by Rasila to 
accused No.2. I think that the learned 
Magistrate is right in holding that what 
took place in Kashmir was only a pre- 
paration for committing the offence, which 
was completed in Bombay. [A][t was arrang- 
ed in Kashmir that this girl should be 
handed over to accused No. 2 in order 
that he might bring her to Bombay and 
keep herin the brothel of accused No, 1. 
The offence committed by accused Nos. 1 
and 2 was completed in Bombay, when 
accused No, 2 put the girl in the brothel 
ofaccused No. l in June 1925. [A] The girl 
got tired of the life that she led in the 
brothel and ran away. 

We think that the sentence in this” case 
should be enhanced to two years’ rigoreus 
imprisonment in the case of each’ of the 
accused. 

Fawcett, d.—I agree. The case is a 
very bad one, in which there was a delibera 
ate bringing of this girl to Bombay from 
Kashmir by accused Nos. Land 2, and 
the offence is one that is punishable with a 
sentence of ten years’ rigorous imprison- 
ment, The learned Government Pleader 
does not press for an order that the two 
accused should be committed to the Sessions 
for a fresh trial, and this would, obviously, 
result in considerable trouble and expense, 
Therefore, I think, the best couree is tg 

e 
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enhance the sentence within the limits im- 
nosed by s. 439, viz., to the maximum sen- 
tence of two years’ rigorous imprisonment, 
that the Magistrate himself could have 
passed, 

[B] In regard to certain points which were 
urged in the arguments it has already been 
ruled in Emperor v. Jorabhai Kisanbhai (1), 
that an accused, who ‘has had his -appeal 
_ dismissed, cannot have his case re-heard on 
the merits of his conviction, upon an ap- 
plication for enhancement of sentence. [B] 
The fact that the appeal in this case was 
summarily dismissed, in my opinion, makes 
not the slightest difference. I was a 

member of the Bench that dismissed it, and 
“can say that the appeal was dismissed on 
the merits. The question of jurisdiction 
was also a point then considered, and it was 
held that there was no objection to the 
Magistrate having tried the case. After 
hearing further arguments, I do not think 
there is any reason to hold that that con- 
clusion was wrong. 
* In thecase of accused No. 1, she never 
really obtained possession of the girl, until 
the girl had been brought to Bombay and 
put in her brothel. There might, for 
instance, have been a quarrel at the railway 
station at Bombay between accused Nos. 1 
and 2, and the girl might have been taken 
to some other place. In the case of accused 
No. 2 it might, no doubt, be contended that 
he obtained possession of this girl in 
Kashmir with the intent mentioned in s. 
373. But there the facts show that his 
possession was not really effective, until he 
got the assistance of accused No. 1 to bring 
‘the girl to Bombay, so that he could take 
her toa brothel here. Therefore, I think, 
the view taken by the Magistrate was 
correct. 


AN. A. Sentence enhanced. 
1) 97 Ind. Cas. 805; 28 Bom. L. R. 1051; A.I. R. 
1926 Bom. 555; 27 Cr. L. J, 1173; 50 B. 783. 





CALCUTTA HIGH COURT, 
OgiminaL Revision Nos. 493 AND 
é 494 or 1926. 
August 16, 1926. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Roy, 
ALI MIA AND aNoTRER—AcousED— 
PETITIONERS 
b versus | 
EMPEROR— OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1898), 8, 106-A 


ALI MIA v. EMPEROR, 


[101 I. O. 1927) 


—Penal Code (Act XLV of 1860), s. 120-B—Opium Act 
(I of 1878), s. 9—Conspiracy for illicit transport of 
opium— Warrant issued for offence under Opium Act 
only—Charge for conspiracy— Consent of Government 
obtained after warrant but before framing of charge— 
Trial, legality of —Cognisance, what amounts to. 

Proceedings against the accused were started upon 
a repors made by an Excise Inspector dated the 
14th August, 1925, in which the nature of the case 
was set out as one under s.9 of the Opium Act read 
‘with s. 120-B of the Penal Code. Warrants for arrest 
of the accused were issued for offences under s. 9 of 
the Opium Act, and the proceedings went on as being 
under the said section only. The Excise Superintend- 
ent when examined as a prosecution witness on 26th 
November, 1»25, produced an order of the Govern« 
ment, dated 12th September, 1925, consenting to ini- 
tiation of proceedings against the accused under 8. 
120-B of the Penal Code read with s.9 of the Opium 
Act. A charge under s. 120-B, Penal Code, 
with s. 9 ofthe Opium Act was then framed and the 
accused convicted: A 

Held, that the Magistrate took cognisance of the case 
under s. 120-B of the Penal Oode not when he issued 
the warrant, but only when he framed the charge 
and inasmuch as the date of framing the charge was 
subsequent to the order of the Government giving 
consent to the prosecution, the trial was not illegal 
for want of previous cousent under s. 196-A, Criminal 
Procedure Code. [p. 595, cols, 1 & 2; A] 


Criminal Revision against an order of 


the Sessions Judge, Onittagong, dated the 
4th May, 1926. 


Mr. Camell (with him Babu Paresh Chun- 
der Sen), for the Petitioners. 


Mr, A. K. Basu, for the Opposite Party. 


ORDER.—Rule No. 493 has been 
issued at the instance of two persons. Ali 
Mia and Ismail. Rule No. 494 has been 
obtained by five persons, Makhlas Raha- 
man, Oliar Rahaman, Shafarali, Mofizulla 
and Nizamali. These seven persons were 
tried by the Sadar Sub-Divisional Magis- 
trate of Ohittagong. He convicted all these 
seven accused persons under s. 8 of the 
Opium Act read with s. 120-B of the Penal 
Code, and hé also convicted two of. them 
viz, Ali Mia and Mukhlas Rahman under 
cls. (c) and (e) of s. 9 of the Opium 
Act and the remaining five, viz. Ismail, 
Oliar Rahman, Shafarali, Mofizulla and 
Nizamali, under cls. (c), (d) and (e) of 
that section. The Sessions Judge, on ap- 
peal, has upheld the convictions of Ali 
Mia and Mukhlas Rahman under s.9 of 
the Opium Act read with s, 120-B of the 
Penal Code, but set aside their convictions 
under the Opium Act, and he has upheld 
the convictions of the other accused per- 
sons. He has, however, modified the gens 
tences passed on all the petitioners, 4 
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Tha contention involved in the Rules is 
that the trial of the petitioners was void 
as cogZaizance of the offence under s. 120 B 
of the Indian Penal Oode, read with 
s. Jof the Opium Act, was taken in con- 
travention of the provisions of s. 196A 
of the Code of Criminal Procedure. 

_ The proceedings before the Court were 
started upon a report made by the Inspec- 
tor in charge of Excise and Salt, Chitta- 
gong, and dated the lth August, 1925. 
in the column in which the “ Nature of 
Case " has to be set out, the following was 
what was stated :— illicit import, trans- 
port aad possession of opium unders, 9, 
Act I of 1878, read with s. 120-B of the 
Indian Penal Code." Warrants of arrest 
were prayed for against five of the accus- 
ed, two of them being produced in Court. 
The report, it must be said, was somewhat 
ambiguous, as it is not clear whether a 
case, of conspiracy only was intended to 
be started or a case relating to substantive 
offences under the Opium Act. The ques- 
tion, however, is immaterial, for, in point 

- of fact, the warrants that were issued, on 
the lsth August, 1925, upon thesaid report 
against the five persons who were not be- 
fore the Court, specified only an offence 
under s. 9of the Opium Act. From the 
numerous petitions, etc., that were filed in 
the course of the trial by all the seven ac- 
cused persons also it is clear that the pro- 
ceedings went on as being under s. 9 of 
the Opium Act, and not inrelation to an 
offence under s, 120-B of the Penal Code. 
Whether there were sufficient materials in 
the aforesaid report to justify cognizance 
of a substantive offence unders. 9 of the 
Opium Act being taken is a question which 
-does not now arise. Witnesses for the 
prosecution were examined on the 25th 
November, 1925, and the 26th November, 
1925 ; andon the last mentioned date the 
Excise Superintendent of Chittagong, when 
being examined as witness No. Y for the 
prosecution, produced an order of the Go- 
veroment of Bengal consenting to the 
initiation of proceedings under s. 120-B of 
the Penal Code-read with s. 9 of the 
Opium Act. This order bears date the 
12th September, 1925, and it was marked 
as Ex. (6) in the case. The charge under 
s. 120-B, read with s. 9 ofthe Opium Act, 
was framed against the accused persons 
on the 18th December, 1925. 

- [A] From these facts itis clear that the 
Magistrate did not take cognizance of the 
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offencs of conspiracy until after the order 
consenting to the initiation of the proceed- 
ings for that offence was passed by the 
Local Government, and as far as may be 
gathered from the record he took cogni- 
zance of that offence only when he framed 
the charges on the 18th December, 1925. 
Under s. 196-A, cl (2) of the Criminal 
Procedure Code, itis only the existence of 
such an order thatis necessary to enable 
a Court to assume jurisdiction. [A] 

There is no substance, therefore, in the 


- contention urged on behalf of the peti- 


tioners, and the Rules must accordingly be 
discharged. The petitioners should now 
surrender to their bail to serve out the 
unexpired portions of their sentences. 

A. N.A, Rules discharged. 


BOMBAY HIGH COURT. 
OxIminaL APPLIVATION FOR Revision No, 374 
oF 1926. 

January 31, 1927. 
Present:—Mr. Justice Faweett and 
Mr. Justice Patkar. 
BASAVANEPPA BASAVA 
—Accusgp—APPLIOANT 
VETSUS 

EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 421— 
Appeal—Court's duty to hear Pleader after records 
have been sent for. 

There is nothing in s. 421, Criminal Procedure Code, 
to prevent a Court from hearing the appellant’s Pleader 
at the time when he presents the appeal if the ap- 
pellant’s Pleader desires that course: If the records 
are sent for after hearing the Pleader, there is no 
duty cast upon the Court under that section to Rear 
the appellant or his Pleader again though it is pre- 
ferable to do so because the arguments of the Pleader 
about the evidence can then be better appreciated. 
[p. 596, cols. 1&2;A] | a | 

Criminal application for revision against 
an order passed by the Syb-Divisional 
Magistrate, First Olass at Dharwar. 

Mr. R. A. Jahagirdar, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 


JUDGMENT. 

Fawcett, J.—In this casé it appears 
from the Magisterial record that the Pleader 
for the appellant was heard at the tima 

@ 


586 


of presenting the appeal; the papers of 
the case were then. called for and, after 
the Magistrate had perused them, the 
appeal was summarily dismissed . without 
giving any further hearing to the appel- 
Jant’s Pleader. 

It is contended for the applicant that the 
appeal was not properly heard unders. 421 
of the Criminal Procedure Code, which 
provides that “no appeal presented under 
8.41% shall be diemissed unless the appel- 
lant or his Pleader has had a reasonable 
opportunity of being heard in support of the 
same." There are no doubt decisions—Lalit 
Kumar Sen v, Emperor (1) and Surendra 
Nath Ghose v. Emperor (2)—that under s. 421 
the appellant or his Pleader must be heard 
after the recordis sent for. I am not my- 
self prepared to go as far as that, because 
the section does not say that the Pleader 
must have a reasonable opportunity of being 
heard after the record is called for. There 
might, for instance, bea case where the 
appellant's Pleader was fully heard before 
the record of the case was called for, ard 
the record was merely called for in order. 
that the Court might satisfy itself on some 
minor point, such as whether a witness, 


` who was stated to’ have said .a certain 


thing, was recorded to-have said it.” In 
such a case it seems to me that the “‘reason- 
able opportunity” referred to in this section 
would have been given, and there would 
be no illegality in the Court’s subsequently 
dismissing the appeal after. satisfying itself 
from the record on the point that was left 
in doubt, without giving another oppor- 
tunity to the Pleader to be heard. [A] On 
the other hand, it may -certainly be said 
that ordinarily, if the Court does send for 
the record, it is preferable to hear the 
Pleader when the record is before the Court, 
because his argumentsabout the evidence 
can then be better appreciated. Again, 
Ido not think that the decisions which say 
that an appeal cannot be heard on the 
day when it is presented, but that notice 
must be given of some future date on 
which the appellant or his Pleader may be 
heard, are really justified by the terms of 
s. 421, There is nothing in that section 
to prevent’ the Court from hearing the 
appellant's Pleader at the time when he 
presents theappeal,if theappellant’s Pleader 


(1) 92 Ind. Cas ee 0. L. J. 551; A.I. R. 1926 


Qal. 174; 27 Or. L. J. 382. 
(2) 93 Ind. Cas. 76; 42 ©, L. J. 554; A. L R, 1926 


Cal, 161: 27 Or L, J, 412. 
e 
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desires that course; and it seems to me 
that Circular No. 110 of this High Court's 
Criminal Circulars does not conflict with 
that course being adopted in proper cases. 
It speaks of the Pleader dispensing with a 


-notice for a subsequent day, and that 


would, I think, cover the case of his being 
heard at once, if he wants this. But, of 
course, if the Pleader does not desire to be 


-heard at once, then certainly the course 
-contemplated by this Circular is that the 


Court should appoint a future date, of 
which notice is to be given to the appellant 
or his Pleader;so that he may be heard on 
that date. [A] 

In the present case the main question in 
the appeal was one of fact, whether the 


-accused had knowingly been in possession 


of illicit liquor, and the circumstances cer- 
tainly suggest that the proper time for 
hearing the Pleader was after the record 
had been called for, and not before. For 
the reasons I have given I do not think 
that the action of the Magisirate can be 
held to be illegal, but I think that the case 
is one. in which the propriety of the order 
dismissing the appeal is subject to our 
revisional powers under s: 439. The Magis- 
trate does not state in his order that. the 
appellant's Pleader had been fully heard 
upon all the points that arose. We might, 
no doubt, call for a report from the Magis- 
trate and also for an affidavit from the 
Pleader about the extent of this’ hearing.’ 
But I think itis undesirable in this case 
to go into what would probably be a con- 
troversy on the point. The safest course, 
in'my opinion, is to set aside the order of 
the Sub-Divisional Magistrate who heard 
the appeal, and to direct the District Magis- 
trate either himeelf to hear the appeal or 
to transfer it to another Sub-Divisional 
Magistrate for disposal according to law. 
Patkar, J.—I agree. 


RL Order set aside, 


LAHORE HIGH COURT. 
Criminat Revision No. 635 or 1926. 
July 26, 1926. 

Present:—Mr. Justice Fforde. 
RAM TIKAYA—Accuszp—PxstiTIONER 
versus : 
EMPEROR-— RE8FONDENT. 
- Punjab Excise Act (J of 1914), è. 61 (1) (@)—Im- 
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port of cocaine—Separate sentences for importing and 
possessing, legality of—‘Imported”, meaning of—In- 
terruption by Custom Officials, effect of. `- 

An article doas not cease to be “imported” by the 
consignes simply because it has been interrupted in 
transit by the Oustom Officials acting under and in 
Senor dance with their statutory powers. [p. 597, cols. 

Bostan v. Emperor (1), distinguished. 

Where postal packets containing cocaine are taken 
delivery of by the consignee and he is immediately 
arrested, he cannot be separately sentenced both for 
importing and for possessing cocaine under s. 61 (1) 
(a) of the Excise Act. [p. 597, col.2; B 

Application for revision of an order of 
the Sessions Judge, Multan, dated the 
30th March, 1926, affirming that of the 
District Magistrate, Multan, dated the 22nd 
February, 1926. i 

Bakhshi Tek Chand, for the Petitioner. 
. Mr. D. R. Sawhney, Public Prosecutor, for 
the Respondent. af 
JUDGMENT.—The petitioners have 
been convicted under the provisions of 
8. 61 (1) (a) of the Punjab Excise Act, I 
of 1914, of unlawfully importing and pos- 
sessing cocaine. The -cocaine in question 
was despatched from Germany in-two re- 
‘gistered packets—one consigned to Multan 
City and the other to a branch Post 
Office at Mian Channun in the Multan 
District, to fictitious- addresses. The 
packets, which came via Karachi, were 
opened at that. port by the Custom Of- 
cials, who after examining them and as- 
certaining the nature of the contents, sent 
them on to the -Post Office for delivery 
to the consignees, On the petitioners call- 
ing at the Mian Channun Post Office for 
the:packet in question it was handed over 
to them after certain enquiries had been. 
made, and the petitioners were then arrested. 

: [A] The main argument of the Counsel 
for the petitioners is that the conviction 
for importing cannot be sustained, inas- 
much as the transit of the article in ques- 
tion was interrupted by the Custom Off- 
cials and the subsequent act of forward- 
ing was an act of the Custom Officials for 
which the petitioners cannot be held res- 
ponsible. Reliance is plated upon a deci- 
| Bion of Sir Arthur Reid in Bostan v. Em- 
peror -(1) where it was held that where a 
parcel containing opium was tendered by 
the accused for despatch to Burma but 
was seized by the Post Master and even- 


tually forwarded, to Burma by the Postal. 


Authorities, such a parcel could not be 


(1) 9 Ind. Cas. 682;-2. P.R. 1911 Gr. 6-P. W.R, 
1192 Or; 118P. L, R. 1911; 13 Or, L. J. 116. 
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desmad to be exported by the accused. In 
that case, however, the learned Judge 
held that the parcel was seized by the 
Postal Authorities before despatch, and 
that, consequently, it was not exported by 
the petitioner Without expressing any view 
as to the correctness or otherwise of this 
decision I am’ of opinion that in the pre- 
sent case, the act of the Oustom Officials 
being authorised by the Customs Act and 
the Regulations made thereunder, the 
article does not cease to be imported by 
the consignee merely because it was inter- 
rupted in transit by the Custom Officials 
acting under and in accordance with their 
statutory powers. [A]. Nodoubt,ifthe Custom 
Officials had in fact interrupted the transit 
of the package in a mode which is not 
authorised by Statute or the Regulations 
made thereunder, it might reasonably be 
argued that the petitioners could not be 
held to have imported it.. As, however, it 
has not been suggested that the Custom 
Authorities departed from or exceeded their 
powers, this question does not require deter- 
mination. l 

[Bj] I am satisfied that the petitionera 
have been rightly convicted of importing 
ths cocaine in question contrary to law. 
They should not, however, have been 
awarded separate sentences under s. öl 
(1) (a) for both importing and possessing, 
and [ accordingly set aside the sentence 
aad fine on the count of possession, [B] 
In other respects the petitions are reject- 
ed. The additional fine of Rs. 1,009, if real- 
ised, shall be refunded in each case. 

R. L. Revision partly accepted. 


` 


CALCUTTA HIGĦ COURT. 
CRIMINAL Revision No 117 oF 1928. 
May 3, 1926. 

Present:—Mr. Justice Suhrawardy and 

Mr. Justice Duval. * 
HARENDRA KUMAR GHOSH— 
ACCUSED —PeTITionsaR 
VErsus 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1869), s. 499—Criminal 
breach of trust by servant, ingredients of —Receipt of 
money by accused proved—Burden of proving conversion 
—Criminal Procedure Code (Act V of 1898), s. 234— 
Amount- consisting of different items paid at one time 
with one receipi—Single charge, legalityeof, 
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Where it is proved that the accused, a Tax Daroga 
and cashier .of a Municipality, received certain 
amounts and that he has failed to account for 
them, an offence under s. 409, Penal Code, is establ- 
ished. [A] 

Where the prosecution succeeds in proving the 
receipt by such person of certain amounts, it is for 
him then to show that he had not converted them 
to his own use. [B] 

Where an amount composed of different sums 
payable in respect of four different holdings was 
realised atone and the same time and only one re- 
ceipt was given for the whole amount, a single 
charge regarding the whole amount does not contra- 
ol the provisions of s. 234, Criminal Procedure Code. 
c] ; 

Uriminal revision against an order of 
the Sessions Judge, Mymensing, dated the 
16th January, 1926, affirming that of the 
Deputy Magistrate, Mymensing, dated 
the ¥th November, 1925, 


Mr. Bagram, Babus Suresh Chandra 
Talukdar and Kiran Mohan Sarkar, for the 
Petitioner. ` i 

Mr. Khundkar and Babu Satyendra 
Kishore Ghose, for the Crown, 


JUDGMENT.—This Rule was obtain- 
ed by the petitioner Harendra Kumar 
Ghosh who was the Tax Daroga and cashier 
of Mymensingh Municipality against his 
conviction under s. 409 and concurrent sen- 
tence of one year’s rigorous imprisonment 
under each of the three heads contained in 
the charge and fine of Rs. 1,000 under the 
firsttwocountsonfour grounds. [A] Thefirst 
is that the elements constituting an offence 
under s. 409, Indian Penal Code, were not 
proved or found. The Courts below have 
found that the petitioner was a Tax Daroga 

‘and cashier of the Municipality, that the 
amounts which he is said to have embezzl- 
ed were received by him and he failed to 
account for them. These being the findings 
we think that all the elements constituting 
an gffence under s. 409, Indian Penal Code, 
have been found and this ground must 
fail. [A] 

Thesecond ground on which this Rule 
was issued was that the burden of proof 
was wrongly placed upon the petitioner. 
There is no substance in this ground either. 
The Courts below have found that certain 
sums of money came into the hands cf the 
petitioner and that he has failed to account 
for them; in other words he has failed to 
prove how that money was legitimately 
used. [B] The burden was initially placed 
on the prosecution and when the prosecution 
succeeded in proving the receipt by the 
petitioner of the severel amounts it was for 


HAEENDRA KUMAR UHOSH 0 EMPEROR. 


[101 I. ©. 1927] 


the petitioner to show that he had not con- 
verted them to his own use.[B] In these 
circumstances we do not think that the 
burden was wrongly placed upon the peti- 
tioner. 

[C]The third gound is that the first charge 
is bad in law inasmuch as it consists of 4 
different items for different holdings realis- 
ed by 4 different receipts and entered in 
the books under four different heads and 
accordingly the charge as framed_contra- 
venes the provisions of s. 234, Criminal 
Procedure Code. What has been found is 
thatthe petitioner realised Rs. 236 10-0 on 
the 19th June, 1923, in respect of four hold- 
ings from the firm of Maharaja Harendra 
Kumar Roy. Chowdhury. Though the 
amount was composed of different sums 
payable in respect of four different holdings, 
it was realised atthe same time and one 
receipt was originally granted by the 
petitioner for the’ whole amount. On this 
finding, it cannot be said that there were ' 
four diferent items in respect of which he: 
was charged.. There was one item ‘of 
Rs. 236-1-0 which he had realised. This 
ground also fails. [C] 

The last ground is that there has been 
a contravention of the provisions of 8. 234, 
Oriminal Procedure Code, inasmuch as the 
third charge consisted of a total amount 
which was made up by adding together the 
several amounts which the petitioner was 
said to have embezzled during different 
periods, The petitioner was charged under 
this count under e, 222 (2), Criminal Proce- 
dure Code, for misapproprialing a certain 
amount between April of 1923 and the 31st 
March, 1924. In ascertaining the amount 
misappropriated the learned trying Deputy, 
Magistrate had to go into details and found 
the different dates on which the different 
amounts came into his hand. He found 
that on some -dates certain sums were 
realized by him and that between fome 
other dates certain other sums were realized 
by him, The method adopted by him was 
to facilitate the calculation of the ictal 
amount for the misappropriation of which 
he was charged. It is nota fact that the 
petitioner realised and misappropriated 
different sums during different periods. 
The finding arrived at by the trial Magis- 
trate in a very careful and lucid judgment 
is that the petitioner misappropriated the 
sum of Rs. 1,618-8 6 between April 1923 and 
31st March, 1924. Thelearned Judge in an - 
equally lucid judgmeént has also found that 
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and further observed that in the circum- 
stances of the case the charge that was 
framed was right and that there was no 
contravention of the provisions of-s, 234, 
Oriminal Procedure Code. 

All the grounds, therefore, fail and this 
Rule is discharged. The petitioner must 
surrender to his bail. | 

R. Le Rule discharged, 


ene 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OzgiminaL Reviston No, 169-B or 1926. 
November 1, 1926. 
Present:—Mr. Hallifax, A. J. O., and 

Mr. Mitchell, A.J. ©. - 
EMPEROR—APPELLANT 
versus 
AKIA—Accvsep—-Non-Aprlicant, 

` Evidence Act (I of 1872), s. 25—‘Police Officer,” 
definition of-—Police Patel in Berar, whether Police 
Officer. . - 

The term “Police Officer” in s. 25 and the con- 
nected sections of the Evidence Act should be under- 
stood not in any strict technical sense but accord- 
ing to its more comprehensive and popular sense. 
But the term can be extended beyond the defini- 
tion in s. 1 of the Police Act to cover only those 
persons who, like Police t'ficers coming within that 
definition, are so much more interested in obtaining 
convictions than any member of the community is, 
that they might possibly resort to improper means 
for doing so. [p. 599,col 2; p. 600, col. 1; A] 

Queen v. Hurribole Chunder Ghose (2), followed. 

A Police Patel in Berar is not a Police Officer 


within the meaning of s. 25 of the Evidence Act. [p._ 


600, col. 1; B] 
.Mechi v. Emperor. (1), dissented from. 
Queen-Empress v. Bhima (3) and Queen-Empress v. 
Salem-ud-din (4) distinguisbed. 
Criminal revision on a reference under 


“s. 307, Criminal Procedure Code, by the 


Sessions Judge, Amraoti. 

Mr. G. P. Dick. for the Crown. 

Messrs. B. G. Kane and S, Y. Deshmukh, 
for the Non-Applicant. 


JUDGMENT —[The material portion 
of the judgmentis given below:|—There 
_ remains the question of the admissibility of 

- proof of the confession made by the accused 
Akia very shortly after the incident to 
Shankar Maratha (P. W. No. 1) who is the 
Police Patel of the village. If that confes- 
sion can be proved, it puts the guilt of 
Akia still further beyond doubt. In Mechi 
v. Emperor (1) it was held by Baker, J. O., 


(1) 88 Ind, Oas. 32; 26 Or. L. J, 1088; A. I-R. 1095 _ 


Nag. 340: 
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that the term “Police Officer in s. 25 of 
the Evidence Act includes a Police Patel 
in Berar, because among the powers given 
to him and the duties imposed on him by 
statutory rules (printed at page 215 of the 
Berar Revenue Book Circular) are those 
of detecting and bringing offenders to 
justice, apprehending all persons whom a 
Police Officer could arrest without warrant, 
arresting persons suspected of having com- 
mitted serious offences, and searching any 
dwelling house in which it is suspected 
that articles connected with serious offences 
are concealed. 

[A] Primarily the term “Police Officer" in 
s. 25 of the Evidence Act means the same 
asit does in the Police Act, where it is 
defined in s. 1 as including all persons 
enrolled under that Act. It is, however, 
impossible not to accept with respect the 
opinion of Garth, O. J., stated as long ago 
as 1876 in Queen v. Hurribole Chunder 
Ghose (2) that the term “Police Officer” in 
s. 25 and the connected sections of the Evi- 
dence Act should be read not in any strict 
technical sense but according toits more 
comprehensive and popular meaning, 
_The judgments in Queen Empress v, Bhima 
(3) and Queen Empress v. Salem ud din 
Shaik (4) are not authority for anything 
more than the propositions that a Police 
Patel in ‘the Bombay Presidency and an 
official in Bengal of whom we know no- 
thing but that be is called a Chowkidar are 
Police-Officers within the meaning of es. 25 
and 26 of the Evidence Act. No reason 
for the extent of the- widening of the 
meaning of the term is stated in either 


- Case. 


Now, the meaning of the term can 
only be extended so far as to fulfil the 
intention of the Legislature in enacting 
the section. It could not, for instance, be 
held that a person was -intented te be 
regarded as a Police Officer for the pur- 
poses of that section merely because the 
word police appeared in his colloquial or 
official designation: the sweeper employed 
at a Police Station would ordinarily be 
called the Police sweeper, afd among the 
duties of the Civil Surgeon are many 


-which in England are performed by the 


Police Surgeon. Again, the holding of 


(2) 1 C. 207; 25 W. R. Cr. 36; 1 Ind. Dee. (X. s.) 
132 


(3) 17 B. 485; 9 Ind. Dec. (x. 8.) 315. 
(4) 26 0.569; 3 O.W. N. 393; 13 Ind. Dec. (x. s.) 


. 
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certain powers, ordinarily held only by 
Police Officers, is not a sufficient reason 
by itself, though the consequences that 
. flow from it may be, as will be shown. 
Otherwise it would be necessary .to include 
within the scope ofs. 25 of the Evidence 
Aét ‘several other persons who have never 
yet been regarded asso included, such as 
Officers of the Excise and Oustoms and 
Forests. 

The intention of the Legislature is 
always a dangerous subject for specula- 
tion, but it seems fairly clear that, in the 
enactment of these particular provisions 
of the Evidence Act, it was to prevent the 
‘extortion of confessions and the invention 
of them, both methods of facilitating the 
procuring of. convictions which Police- 
Officers were considered likely to employ. 
The obtaining of a confession by impro- 
per means or proofof one by false evidence 
was rendered futile for the purposes of 
the trial by the exclusion of all confessions 
made to Police-Officers from consideration. 
That involved the hindering of the course 
of justiee by the exclusion of true and 
voluntary confessions also, but that had 
to be accepted as the lesser of the two 


evils. 
The term “Police-Officer” in s. 25 of 
the Evidence Act can, therefore, be ex- 


tended beyond the definition ins, 1 of the 
Police Act to cover only those persons who, 
like Police Officers coming within that de- 
finition, are so much more interested in 
ohtaining convictions than any member of 
the community is, that they might possibly 
resort to improper means for doing so. [A] 
[B] That class certainly does not include a 
Police Patel in Berar, any more than it 
does a Mukaddam or Kotwar in the Central 
Provinces. [B] His powers and duties in res- 
pect of the investigation of-offences do 
not make the conviction of suspected per- 
sons any more desirable, from his own 
point of view, than it would be if he had 
not got them. It cannot even be said that 
he is popularly regarded as an official of 
the Police or on the side of the Police. 


In popular estimation in Berar he is no. 


more on the side of the Police than the 
Revenue Patel; he is a member.of the 
viliage community, and when the interests 
of the village clash or are supposed to 
clash with these of the Police, he is re- 
garded as being one of the villagers and 
as much against the Policeas any of them, 
whether he is so or not, 
e 
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For these reasons it- must be held 
that a Police Patel in Berar cannot be 
regarded as a Police Officer for the pur- 
poses: of s..25 of the Evidence Act, and 
that proof of a confession made to him 
by an accused person is not excluded by 
that section. 


R. L. Order accordingly. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 538 or 1926. 
August 6, 1926. 

-Present :—Mr. Justice Duval and 
Mr. Justice Roy. 

FAKIR PRASAD GHOSE— PETITIONER 


versus 
KRIPASINDHU PAL BHUTI— 
Opposite Party. 

Penal Code (Act XLV of 1860), s. 500—Defamation . 
—Pleader asking defamatory questions to witness— 
Bad faith—Criminal liability. : 

A Pleader must use a certain amount of common 
sense and caution in ane defamatory questions to 
witnesses. [p. 691, col. 2; A 

If he puts defamatory questions to a witness with 
utter recklessness and without seeing whether there 


` is any truth in them with a view to injure the 


reputation of the witness publicly rather than for 
the proper conduct of his case, he acts in bad faith 
and is not entitled to claim privilege. [p. 601, col. 2; 
p. 603, col 1; B 

Criminal revision against an order of’ 
the Sessions Judge, Bankura, dated the 8th 
May 1926. 

Mr. B. C. Chatterjee (with him Babus 
Mirtunjoy Chatterjee and Sachindra Nath 
Banerjee), for the Petitioner.’ 

Babu Narendra Krishna Bose (with him 
Babu Raj Kumar Chakrabuity), for the 
Opposite Party. 


JUDGMENT. 

Duval, J.—In this matter the petitioner, 
a Pleader in the Munsif’s Court at Vishnu- 
pur, has obtained a Rule against an order 
of the Sessions Judge of Bankura, up- 
holding a sentence under s. £00 of the | 
Indian Penal Code for defamation, and 
reducing a finefrom Rs. 50U to one. of 
Rs. 100, as to why the conviction and 
sentence should not be set aside. The 
case for the prosecution is that there was 
a suit before the Munsif of Vishtupur in 
which the petitioner was a Pleader appear- 
ing for the plaintiff, and the complainant . 
was one of the defendants. The suit was 
in respect of certain fishery rights, and 
it appears that the complainant was made 
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a party as he was a mukhia of a social 
group and as that group claimed the fishery, 
and he also produced a sanad under which 
that.group of persons claimed a right of 
fishery in the tank in dispute. While the 
case was being heard the complainant 
went into the box,and he was asked by the 
petitioner whether he was a gambler, whe- 
ther he wasa thief, whether he dined in 


- prostitute’s houses, whether he had driven 


‘obtained are, 


away his wife from his house and whe- 
ther his wife is leading the life of a 
prostitute. He protested against these ques- 
tions, but the Munsif apparently took little 
notice of his protest, and he categorically 
denied them. He then brought a criminal 
case for defamation, and after a long 
and careful trial by the Deputy Magis- 
trate the Pleader was convicted and sen- 
tenced to a fine of Rs. 500 which fine, 
as I have stated, was reduced on appeal 
by the Sessions Judge to one of Rs. 100. 
The grounds on which the Rule has been 
firstly, that the. questions 
having been put up by the petitioner in 
the course of judicial proceedings and with 
reference thereto, and to support the case 
of his client under instructions, the con- 
viction is bad in law and ought to be set 
aside; and, secondly, that the questions 
having been put by the petitioner, while 
performing his duty as a Pleader, the 
Courts below ought to have presumed good 
faith on his part, and, in the absence of 
any evidence of actual malice and without 
any cogent proof that the petitioner had 
taken any unfair advantage of his posi- 


tion as Pleader for any indirect purpose, 


the conviction is unsustainable. - Now 
there are certain findings of facts in the 


first Court, and certain facts which appear: 


from the record and which have not been 
controverted on appeal. One of these facts 
is this that some of the defendants in the 
suit compromised their case with -the 
plaintiff, and that the present complain- 
ant was asked by this Pleader and by the 
man who.was conducting the plaintiff's 


. case also to compromise the case, and that 


he refused, and there. is evidence that 
thereupon he was threatened that it would 
be the worse for him. The evidence -is 
that this took place about a month before 
the complainant was examined. Further 
the.complainant was summoned in the case 


as being a mukhia, and the complainant - 


admitted, and the Pleader knew that it 
was admitted, that the present complain- 
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ant was therein his capacity as a mukhia. 


- Therefore, it was not a question to ask in 


the cross-examination to show that he-was 
not amukhia as it was the plaintiff's case 
that he was a mukhia. 

As to the first point the first Court 
has found,as a matter of fact, that this 
threat was given, and in appeal there was 
apparently nothing urged against this 
finding of fact, and the judgment being 
one of concurrence it must be held that 
the Judge also accepted this as a finding 
of fact.. As tothe question of his being a 
mukhia, I refer to it because it wasargued 
before us that the question as to the 
alleged misconduct of the complainant's 


. wife was put simply toshow that the cora- 


plainant was not fit to be mukhia. As 
admittedly he was a mukhia, it was per- 
fectly irrelevant to ask this question. There 
is one other finding of-fact and that is 
this. Vishnupur is not a large town, and 
the petitioner is a person living there, 


‘and there isa finding that the complain- 


ant is well-known in the town, It is 
difficult to believe that the Pleader did 
not know enough about the reputation of 
the witnesshe was examining, and that 
he did not know whether he was entitled 
to ask these questions or not. These three 
points appear to me to dispose of any 
effort which Counsel made in the argument 
which was addressed to us to prove that 
he acted in good faith. [A]It is also perfectly 
clear from. the latest authorities that the 
Pleader must use a certain amount of 
common sense and caution in asking a 
defamatory question [A] There may be cases 
where, nnder proper instructions, he is 
entitled to ask questions which are de- 
famatory to the person, s0asto impeach 
his credit. In the present case, unless he 


“had known (I do not see any reason to 


believe that he did not know) of the good 
character and the reputation of the witness 
he was examining, he might have well 
asked the questions such as whether he 
was agambler or a thief, so as to cast 
doubt on the truth of his examination, if he 
was instructed that this man did bear this 
character. [B] But here it appears to me 
abundantly clear that these questions and 
especially the suhsequent ones about his 
wife, were asked withutter recklessness, 
and without regard to seeing whether 
there was any truth in them, and with 
absolute disregard of whether he was 
entitled to ask them or not. It seems to me . 

e 
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that on this point lack of good faith has been 
found by the first Court, and this finding 
has not been upset by the second Court. 
The evidence is overwhelming to show 
that these questions were. asked not for 
the good of the case set up by the com- 
plainant, but with no other view than 
publicly to injure the reputation of the 
complainant, [B] In this view I cannot 
hold that it is necessary to go into intricate 


-points of law as to how far defamatory 


questions may be asked, for in this case 
the findings of fact, in my opinion, clearly 
show that these questions were asked in 
absolutely bad faith. In my opinion, there- 
fore, the Rule must be discharged. 

Roy, J.—I agree. 


A. N. A, Rule discharged. 


. BOMBAY HIGH COURT. 
CRIMINAL Rererenog No, 82 oF 1926. 
January 19, 1927. 

Present :—Mr. Justice Fawcett and’ 
Mr. Justice Patkar. 
EMPEROR—PnaosecuTor 
; versus 
MAGANLAL JHAVAROHAND—Accrsep. 

Criminal Procedure Code ‘Act V of 1898), ss. 407,408 
Case taken cognisance of by Second Class Magistrate 
—Magistrate invested with First Class powers during 
pendency of trial—-Appeal, whether lies to Sessions 
Judge or District Magistrate. 

Where a Magistrate takes cognisance ofa case as 
a Second Class’ Magistrate but during the pendency 
of the trial he is invested with first class powers 
and a substantial part of the trial is held after the 
Magistrate is invested with such powers, the case 
falls under s. 408, Oriminal Procedure Code, and an 
appeal from an order of conviction passed by the 
Magistrate lies to the Court of Session and not to the 
District Magistrate. ` 
_Qyiminal reference-made by the District 
Magistrate, Panch Mahls. 

Mr. P. A. Dhruv, for Mr. H. V. Divatia, 
for the Accused. 

JUDGMENT. 

Fawcett, J.—Inthis case the accused 
has been convicted of theft under s. 379, 
Indian Penal Code. He was put on his 
trial before a Magistrate, who was then a 
Second Class Magistrate, and he framed 
acharge against the accused under s. 379. 
Subsequently, before the trial had conelud- 


ed, he was given First Class Magisterial . 


powers, and judgment was delivered hy 
him as a First Olass Magistrate. He sentenc- 
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ed the accused to paya fine of Rs. 31 or in 
default to suffer a month's rigorous im- 
prisonment. The accused appealed to the 
District Magistrate. The latter is doubtful 
whether an appeal lies to him or to the 
Sessions Judge and has accordingly refer- 
red this question for decision. f 
Mr. Dhruv for the accused contenda that 
the appeal lies to the District Magistrate, 
The Government Pleader does not appear, 
The question depends upon the meaning 
of the words “Any person convicted ona’ 
trial held by any Magistrate of the second 
or third class” in s. 407, and the words, 
“Any person convicted on a trial, held by 
an, Assistant Sessions Judge, a District 
Magistrate or other Magistrate of the first 
class” in s. 408 ofthe Criminal Procedure 
Code. It is, no doubt, a point on which 
opinions might vary. But, I think, that, 
as a substantial part of the ‘trial was 
held by the Magistrate, when he was a 
Magistrate of the First Olass, it would 
be.straining the language ofs. 408, to hold | 
that the case does not fall. under the pro- 


‘ visions of that section. This view is cer- 


tainly: supported by the fact that, before 
this section contained any reference to 
s. 380, this. Court in Emperor v. Bhimappa 
Ulvappa (1) held that where a second 
Class Magistrate submitted a case toa first 
Class Magistrate in order that the accused 
might be dealt with under the provisions 
of s. 562 0f the Criminal Procedure Code 
and the latter Magistrate acting under a. 380 
convicted the accused and sentenced him, 
an appeal lay to the Court of Session. The 
reason given was that, as the sentence waa 
passed by the First Class Magistrate under 
s.330, there was what practically amounted 
toa trial before him, That view has been 
adopted by the Legislature which amended . 
s. 408 in 1923 soasto give effect to that 
ruling, That seems to show that the Legis- 
lature contemplated that, though even 
part of the trial is only before a First 


. Class Magistrate, still the case should be 


deemed to fall under s. 408 of the Code, 

It is contended against this view that 
the Second Class Magistrate, before he 
framed a charge against the accused, had 
to consider whether he could appropriately 
pass a sufficient sentence upen him, and 
that, therefore, the subsequent proceed- 
ings really were only before him as a 
Second Class Magistrate, although his 


(1) 31 Ind. Gas. 338; 17 Bom. L. R. 897; 16 Or. L. Ji 
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powers were subsequently enhanced. That, 
however, seems to me opposed to the fact 
that a case which is dealt with under 
“8. 380 is covered by s. 408, because that 
also is a case where the main trial is actu- 
ally held by a Second or Third Class 
Magistrate, Therefore, I think the balance 
of argument isin favour of the view that 
the case falls unders. 408. No doubt this’ 
view is rather unfortunate for the accused, 


because the fine being below Rs. 50 no' 


appeal can be made to the Sessions Court 
whereas if the case is held to fall under 
s. 407, he could appeal to the District 
Magistrate. But that is no sufficient reason 


for departing from what seems the correct ` 


law. . I would, therefore, answer the Refer- 
ence by saying that an appeal in this case 
does not lie to the District Magistrate and 
that the case falls under s. 408 of the Code. 
This, of course, is without prejudice to 
any right that the District Magistrate has 
under the Code to report the case for the 
exercise of this Court’s revisional powers. 
. Patkar, J.—I agree. x 
ALN. A, Answer accordingly. 


ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 485 or 1926, 
November 29, 1926. ~ 
Present:—Mr. Justice Kendall. 
SUKHRAJ SINGH AND oTHers— 
APPLICANTS 


versus 
EMPEROR turortan SHYAM BARAN `; 


SINGH AND ANOTHER— OPPOSITE 
PARTIES. ` 
Practice—Revision from appellate order of District 
Magistrate—Application to Sessions Court, whether 
necessary before moving High Court. i 
The High Court will not entertain.a revision 
from the order of a District Magistrate even where 
the order is passed in appeal unless a previous ap- 
piication for revision has been made to the Sessions 
udge. 
Criminal revision from an order ofthe 
District Magistrate, Benares. | 3 
Mr. Gadadhar Prasad, for the Applicants. 
Mr. L M. Roy, for the Opposite Parties. ` 
The Assistant Government Advocate, fo 
the Crown. f ; 
JUDGMENT,— This is an application 
for the revision of an appellate order of 
the District Magistrate of Benares. No 
previous application for révision has béen 


BUKHRAJ SINGH V, HMEHAOR. 


603 


made to the Sessions Judge, and the only 
question that I have to consider is whether 
the present application is barred by the 
omission of the applicant to apply in the 
first place to the Sessions Judge. 

. A Bench of this Court in 1921 has de- 
cided that a previous application to the 
lower Court should be considered an essen- 
tial step in the procedure............ and that 
failure on the part of the applicant to 
submit his application to the lower Court 
will operate as a bar to the application 
being entertained by the High Oourt. 
Sharif Ahmad v. Qabul Singh (1). It has 
been argued in this case that there has 
been an appeal to the District Magistrate 
and this should be deemed to have the 
effect of an application in revision. The 
question of procedure was discussed by 
Mr. Justice Piggott-in Mansoor Husain y, 
Emperor (2) which decision is quoted with 
approval by the Bench. The object of 
laying down the rule of practice as given 
above, is, in the first place, to prevent 


< the time of the High Court from being 
`> wasted by frivolous or unsustainable ap- 
plications, and secondly, to ‘obtain an ex- 


pression of opinion by a Court of superior 
jurisdiction, such as that of the Sessions 
Judge or of the District Magistrate, in 
case the matter should eventually come 
before the High -Court.- 16 may be argued 
that the latter object is attained by the 
appeal to the District Magistrate as well 
as it would be by an application in re- 
vision; but anapplication in revision should, 
and generally does, cover different grounds 
from an appeal, and I can find no support 
in the decision of the Bench for the view 
that it is unnecessary to make an appli- 
cation to the lower Court for the revision 
of an order merely because that order is 
an appellate order, For these reasons, the 
present application must be and is hereby 
dismissed. 

R. L, . Application dismissed. 

(1) 63 Ind. Gas. 875;19 A. L. d. 425; 3 U. P. L, R. 
(A) 77: 43 A. 497; 22 Or. L. J. 715. 


(2) 50 Ind. Cas. 827; 41 A. 587 at p. 591; 20 Cr. L. 
J. 347; 1 U. P. L. R. (A) 45; 17 A. L, J. 800. 
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BOMBAY HIGH COURT. 
- OURIMINAL APPLICATIONS For Revision 
Nos. 309 anp 360 or 1926, 
January 21, 1927. 
Present:—Mr. Justice Faweett and 
Mr. Justice Patkar. 
ZIPRU TANAJI PATIL—Accusep 
—APPBLLANT 
Versus 
EMPHROR—Rxsponpext. 

Penal Code (Act XLV of 1860), s. 426—HEasements 
Act (V of 1882), s. 86—Hasement--Obstruction by 
servient owner—Removal of obstruction by dominant 
owner—Mischief. 

The accused had a right of way over certain fields. 
The owners of the fields erected a dam which ob- 
structed the accused's right of way. The accused 
obtained an injunction from the Mamlatdar’s Court 
reatraining the owners from obstructing his right of 
way. The latter not having complied with the in- 
junction the accused demolished the dam: 

Held, that the accused was guilty of the offence of 
mischief under s. 426, Penal Code [p. 605, col. 2; A] 

A dominant owner cannot, in view of the provisions 
of s. 36 of the Fasements Act, himself abate a wrong- 
ful obstruction to an easement. [p 605, col. 1; B] 

Criminal appeals against an order of the 
District Magistrate, East Khandesh, con- 
firming that of the Magistrate, Second Class, 
Chalisgaon. | . 

Mr. Rege, (with him’ Mr. A. A. Adarkar, 
for the Accused. 

Mr. P. B. Shingne, Government Pleader, 


for the Crown. 


JUDGMENT. 

Fawcett, J.—The applicant in these 
cases has been convicted of the offence of 
mischief under s. 426, Indian Penal Code, 
and sentenced in one case to a fine of 
Rs, 10 and in the other case to one of 
Rs. 25. He was prosecuted in respect of 
his having dismantled certain stone dams 
that had been constructed by the two com- 
plainants to protect their fields from the 
adjacent river water, and evidence was 
given that thereby certain loss has been 
caused to these two complainants, The 
defence of the applicant was that he had 
aright of way for his carts which was 
obstructed by these dams, and he had 
obtained an injunction from the Mamlat- 
dar’s Court at-Chalisgaon restraining the 
complainants from so obstructing him. As 
the complainants did not remove the dams 
which were obstructing his way,he had the 
dams removed. The Magistrate held that 
that was not a sufficient defence, that he 
had his legal remedy, in case the injunction 
was not complied with of taking action 
under sub-s. (4), s. 21, of the Mamlatdar’s 


+ 
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Courts Act; and that he was not justified 
in taking the law in his own hands and 
removing the dams, thereby causing damage 
to the complainants. The District Magis- 
trate, Kast Khandesh, upon appeal, agreed 
with this view and rejected the appeals. 

Before us it was contended thatin view 
of the injunction that had been granted 
by the Mamlatdar, there was no offence of 
mischief committed. Under the definition 
of “mischief” it has to be shown that the 
accused committed the act with intent to 
cause, or knowing that he was likely to 
cause wrongful loss or damage to any per- 
son, and “wrongful loss’! is defined in 
8.23 as “the loss by unlawful means of 
property to which the person losing it is 
legally entitled.” The question really, 
therefore, resolves iteelf into whether this 
particular loss that the Magistrate found 
had been caused to the complainants was 
caused by unlawful means. 

Accordingly, the question arises whether 
the applicant was justified in abating the 
nuisance, or the interference with his 
alleged right of way, by personal action 
instead of taking such steps for redress as 
either the Mamlatdars Courts Act or a 
suit might give him. It was contended 
that he was justified in himself abating 
the nuisance, and in support ofthat pro- 
position reliance was placed upon In re 
Dharmalinga Mudali (1). In that case the 
accused had pulled down a wall that was 
obstructing a public way, and did so in 
the bona fide exercise of their right of way. 
It is said in the judgment (page 58*): 

“If the site was a public path and if the 
complainant obstructed it wrongfully by a 
wall, the loss caused to him by the members 
of the public who pull it down in order 
to exercise their right of way through the 
site cannot be considered wrongful loss.” 

The judgment contains no other state- 
ment of the reasons, so far as it relates to 
“mischief” in that case, but I gather the 
decision is based upon what used to be the 
old Law of England. Thus in Blackstone's 
Commentaries, cn the Laws of England, 
Book 3, Chap. I, p. 5, it was stated as 
follows: 

“Whatsoever unlawfully annoys or doth 
damage to another is a nuisance and 
such nuisance may be abated, that is, 
taken away or removed, by the party ag- 

(1) 26 Ind. Cas. 171; 39 M. 57;1 L. W. 911; 15 Cr. 
L. J. 723. 
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grieved thereby, so -as -he commits no 
riot (or breach of the peace) in the doing 
aas If anéw gate be erected across the 
public highway, which is a common nui- 
sance, any of the. King’s subjects passing 
that way may cut it down, and destroy it.” 

It is, however,: said’ in Peacock’s “Law 
Relating to Easements” (Ist Edn.) page 503, 
that this form of remedy has not beenin 
favour with the English Courtsin modern 
times, Thus, in Hyde v. Graham (2) Pollock, 
O. B., said (page d90*) :— 

‘‘No doubt, in Blackstone's Commentaries... 
some instances aré given where a person 
is allowed to obtain redress’ by his own act 
as well as by operation of law, but the 
occasions are very few; and they might 
constantly lead to breaches of the peace, 
for if aman ‘has aright to remove a gate 
placed across the land of another, he would 
have a right to do it even though the 
owner was there and forbade him. The 
Law of England appears to me, both 
in spirit and on principle, to prevent 
persons from redressing their grievances by 
their own act.” 

Again, just below that particular quota- 
tion, the author says that in India origin- 
ally this form of remedy was held to be 
one that might be adopted by the injured 
party, and two Calcutta cases are cited in 
support of that view; but he points out that 
(p. 505): . | . 

“By s. 36 of the Indian Easéments Act 
it has been expressly repudiated for the 
reason as appears in the statement of 


objects and reasons, that it is opposed ` 


to the policy .of the modern systems 
of law, and is likely to encourage riot and 
trespass.” i 


[B] Section 36 of the Indian Easements 
ct says :— KAE 
“Notwithstanding the provisions of s. 24, 
the dominant owner cannot himself abate 
a wrongful obstruction of an easement.” ` 
_ That is a clear statement of the law, and 
if seems to me that it must be given effect 
to, contrary to any view that may be taken 
upon English authorities. In this case thé 
right of way is an easement, the accused 
was the dominant owner, and that section 
plainly says that he had no right to abate 
the nuisance himself. [B] This is a conclu- 
sion that relates to private easements, and I 
(2) (1862) 1 H. 4 O. 593; 32 L. J. Ex. 27; 8 Jur. 


(x. s.) 1229; 11 W. R. 119; 7 L. T. 563; 158 E. R. 
1020; 130 R. R. 673. 


. “Page of (1602) . | Ed) 
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-do notin any way mean to say that the 
- same necessarily applies to cases of ob- 
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struction of a public way. [A] Different 
considerations might arise in that case; but 
it seems to me clear that in the present 
case the view taken by the two lower Courts 
is correct. [A] 

In Queen impress v. Abdul Aziz (8) it 
was held that there is no “mischief,” if a 
person innocently removes a barricade 
placed by a Municipality on a piece of land 
‘in front of his house, which impairs his 
ingress and egress to or from the said house, 
The only reason given is “that the conviction 
is bad as theintent described in 5.425 of 
the Indian Penal Code is not found bythe 


‘Magistrate and cannot reasonably be in- 


ferred from the evidence by this Court. 
The accused appears to have thought he 
was abating a nuisance: and the case 
(4) somewhat supports 
There the Cou:t followed the 
English Law which, as I have pointed out, 
cannot properly be followed ina case, atany 
rate, like the one before us. 

We were referred to Balkrishna Narhar 
‘v. Emperor (5), That case, however, related 
to a party wall, in regard to which 
the complainant and the accused were 
tenants in-common. In that case there 
was. some authority for holding that 
the nuisance could be abated person- 
ally by cne of the tenants-in-common, 


-That is a case which does not fall under 


the Indian Easements Act, and, therefore, 
it is not on all fours with the present 
case. 
For these reasons, Iam of opinion that 
the applications for our interference with 
the orders of the -lower Courts fail and 
should be dismissed. 
-- Patkar, J.—I agree. , 

A. N. A. Rule discharged. 

A Rat Un. „Cr. C. 745; Cr. Rg. No. 10 of 1895. 
_. (4) (1827) 6 B. & O. 566; 9 D. & R. 566; 5 L.J. M. 
0, (0. s.) 80; 108 E. R. 560; SOR, R. 432, ; : 
- (5) 84 Ind. Oas. 254; 26 Bom. L. R. 978; A. IR, 
1924 Bom. 486; 26 Cr. L. 'J. 254, 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 599 oF 1926. 
January 27, 1927, 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Cammiade. 
TUKA MIA—Accuszp—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal trial—Trial by Jury—Heads of charge, 
recording of —Court’s duty. ae 

Even though the law requires only that the heads 
ofa charge tothe Jury should be recorded but it is 
equally clear that as the law allows an appeal in 
cases of trial by Jury onthe ground of misdirections 
the charge should be in such aform asto enable 
the Court of Appeal to be satisfied that it was deli- 
vered with sufficient fullness to the Jury and that it 
is such as to enable the Court of Appeal to say that 
all points of law and fact were clearly and correctly 
explained to the Jury having regard to the evidence 
adduced in the case. [p. 606, col. 2; A] 

Tt is the duty of the presiding officersin criminal 
trials to see that the requirements of law as laid 
down in the CriminalProcedure Code and insisted upon 
by High Courts are complied with. [p. 606, col. 2; B] 

Oriminal appeal against an order of the 
Ssssions Judge, Noakhali, dated the 17th 
July, 1926.. 

Babus Suresh Chandra Talugqdar and 
Hem Kumar Bose, for the Appellant. 

Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT.—In this case we are of 
opinion that the only course open to us, 
having regard to what is stated below, is to 
set aside the verdict of the Jury and the sen- 
tence passed upon the accused and to order 
that the accused be re-tried according to 
law. The course that has been forced 
upon us in this‘case is one which we adopt 
with very great regret. 

Ona previous occasion the present ap- 
pellant’s case had come before this Court 
and it was then ordered that the accused 
should be re-tried, the conviction and sen- 
tence being set aside. That was sometime 
early last year. There has been a re-trial 
in accordance with the previous order of 
this Court and the present accused has 
been convicted under the second part of 
s. 304, Indian Penal Code, and sentenced 
to suffer rigorous ‘imprisonment for ten 
years, i 

On the present appeal it has been con- 
tended before us that it is impossible to 
make out from the charge itself—it being 
so scrappy and insufficient as it appears 
on the record before us—with any degree 
of certainty that the charge is not open 
to the comment of misdirection. The 
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charges as appears from the record consists 
of heads of what was stated to the Jury. 
[A] No doubt the law requires that the heads 
of acharge to the Jury should be recorded 
but itis equally clear that as the law al- 
lows an appeal in cases of trial by Jury 
on the ground of misdirections the charge 
should bein such a form as to enable the 
Court of Appeal to be satisfied that it was 
deliveréd with sufficient fullness to the 
Jury and that it is such asto enable the 
Oourt of Appeal to say that all points of 
law and fact were clearly and correctly 
explained to the Jury having regard to the 
evidence adduced in the case. [A] What we 
have said above isno more than what was 
laid down by a very eminent and ex- 
perienced Judge of this Court—Mr. Justice 
Rampini—in 1907 in the case of Panchu 
Das v. Emperor (1). We have been through 
the heads of the charge as recorded by the 
learned Sessions Judge and, in our opinion, 


it is impossible for us to say that the heads 


of the charge to the Jury have been recorded 
with sufficient fullness and clearness as re- 
quired under the riling cited above. [B] It 
should be the duty of presiding officers in 
criminal trials to see that the requirements 
of law as laid down in the Criminal Pro- 
cedure Code and as insisted upon by this 
Oourt from time to time are complied with 
fully and satisfactorily.[B] Thathasnot been 
done in this case and we are, therefore, 
left, there being no other alternative, to 
adopt the course indicated above, . 

The result, therefore, is that the present 
conviction and sentence must be set aside 
and.the accused should be re-tried.. We 
direct that such re-trial should take place 
as soon as possible. In the circumstances 
which have happened in this case we direct 
that the re-trial should take place before 
the learned Sessions Judge of Comilla, - 

Let the record be sent down as soon ag 
possible, 


R. L. Record sent back, 
(1) 340. 698; 110. W. N. 666; 5 Or. L. J. 427, 





LAHORE HIGH COURT, 
ORIMINAL Revision Partition No. 317 or 1927, 
February 24, 1927. 

Present :—Mr. Justice Zafar Ali. 
SHADI KHAN— APPLICANT 
Versus. 

Musammat GU L BEGAM—Responpinr. 

Criminal Procedure Code (Act V of 1898), ss. 584, 
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842, 488—Maintenance cases, procedure in—Failure 
to examine accused on close of prosecution, whether 
vitiates trial. ; 

In maintenance cases evidence is recorded in the 
manner prescribed for summons cases and a failure 
to record the statement of the accused at the close 
of the prosecution evidence under s. 342, Criminal 
Procedure Code, does not, therefore vitiate the trial. 
i Seana Odayar v. Ramasami Thathan (2), fol- 
owed. 


Case reported by the Sessions Judge, 
Mianwali. l 

REPORT.—This is a petition for 
revision of the order of Sh. Asghar Ali, 
Magistrate, First Class, Mianwali, ordering 
the petitioner to pay Rs. 10 per mensem as 
maintenance to his wife under s.488, Ori- 
minal Procedure Code. I find that after 
the close of the prosecution evidence, 
the Magistrate omitted to examine the 
petitioner, in contraventicn of the pro- 
visions of 5.342, Criminal Procedure Code. 
The omission of the Magistrate to. examine 
thie accused has vitiated the order granting 
the maintenance [vide, Demelio v. Demllo(1),] 

Accordingly l accept the petition for 
revision and submit the case to the 
High Court with the recommendation 
that the order of the Magistrate be eet 
asidé and the case remanded to be tried 
in accordance with law. 

ORDER.—In maintenance casesevidence 
is recorded in: the manner prescribed in 
- 6, 835 of the Criminal Procedure Code 
for summons cases (see Rules and Orders 
Volume II, page 199). 

In Ponnusami Odayar v. Ramasami Tha- 
than (2) a Full Bench of a Madras High 
Court held thats. 342 of the Code of Criminal 
Procedure was not applicable to summons 
cases. : 

In view of the above it does not appear 
necessary to interfere in the present 
cases. 

R. L. Reference rejected. 


(1) 96 Ind, Oas. 856; A. I R. 1926. Lah. 667; 27 
Ör. L. J. 1000. 

(2) 74 Ind. Cas, 945; 45 M. L. J. 224; (1923) M. W. 
N. 519; 18 L. W. 478; 46 M. 758; 24 Or. D. J. 833; A. 
1,R. 1924 Mad, 15 (F. B.) 
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CALCUTTA HIGH COURT. 
CRIMINAL Rerexence No. 225 or 1926, 
December 21, 1926, 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice CammPLA. n 
ASRAFALI SAIYAL—Comadeinanr 
versus 
NASU SARKAR AND oTHERS— 

: Accusgp—OpposiTE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 10? 
117, 119, 247—Security proceedings—Complainant and 
his witnesses absent on date fixed for enquiry of truth 
of information—Proper order, whether discharge or 
acquittal. ae. 

Ín proceedings under s. 107, Criminal Procedure 
Code where on the date fixed for enquiry into the 
truth of the information under s.117 (|), Criminal 
Procedure Code, the complainant and his witnesses 
are absent, the proper order for the Magistrate to 
pass isone of discharge of the persons proceeded 
against, under s. 119, Criminal Precedure Code, and 
not of acquittal under s. 247. Section 247 is not ap- 
plicable to proceedings under s. 107. [p. 607, col 2; 
p. 608, col. 1; A] ' f 

Reference by the Sessions Judge, Farid- 
pore, dated zlst August, 1926. 

Babu Suresh Chandra Taluqdar, for the 
Opposite Party. S 


JUDGMENT.—This is a reference 
under s. 438, Criminal Procedure Code, by 
the Sessions Judge of Faridpore recom- 


mending that the order of the Deputy Magis- 


trate of Madaripur, discharging the accused 
under s. 119, Criminal Procedure Code, in 
proceedings unders. 107, Criminal Procedure 
Code, may be set aside. It appears that on 
the report of‘one Asrafali Saiyal, Chowki- 
dar of Tarabunia, proceedings were started 
against the opposite party unders. 107, 
Oriminal Procedure Code, for obstructing 
a halot. The case was adjourned from time 
to time till the 10th July, 1926, when the 
following order was recorded by the Magis- 
trate:— . 

“The petitioner is absent and no 
prosecution witnesses are present. THere 
is also no petition on behalf of the 
prosecution. Accused persons are there- 
fore, discharged under s. 119, Criminal 
Procedure Code.” Against this order the 
Sessions Judge of Faridpore was moved and 
the learned Judge has made the present 
Reference on the ground thats. 119 has no 
application to the facts of this case and 
that the order passed by the Magistrate waa 
without jurisdiction and should therefore be 
set aside. [A] In the explanation the trying 
Magistrate stated that he acted according 
to the procedure laid down in summons caseg 
as provided for bys, 117, Oriminal Procedurg 


608 
Coda and he discharged or acquitted the 
accused under s. 247, Criminal Procedure 
Code. We think that the view of law taken 
by the trying Magistrate is not correct, for 
under s. 117 (2) the mode of trial is men- 
tioned as that to be followed in summons 
cases. Section 247 is not applicable toa case 
like the presentinasmuch as no summons 
was issued in the case, and there is no 
accused in the case, as bas been held in 
several decisions of this Court. [Aj See the 
case of. Queen-Empress v. Imam Mondal 
(1). What the Magistrate is required to do 
under s, 117 (1), Criminal Procedure Oode 
is to proceed to,enquire into the truth 
of the information upon which action has 
been taken. In the present case we may 
suppose that the Magistrate proceeds to 
enquire into the truth of the information 
and no evidence having been produced 
before him he holds under s. 119, Ori- 
minal Procedure Code, that it is not prov- 
ed that the person in respect of whom 
enquiry is made should execute abond. This 
is a procedure which the Magistrate is 
entitled tò follow in the absence of any 
evidence on behalf of the complainant or 
the petitioner in the case. According to the 
view taken by the Sessions Judge the ac- 
cused has no remedy if the complainant 
does not cheose to appear before the Court 
to substantiate his allegation nor has the 
Magistrate any power to discharge the ac- 
cused under these circumstances. We are, 
- therefore, of opinion that the order passed by 
the trying Magistrate discharging the ac- 
cused wasan order which could be properly 
passed under s. 119, Criminal Procedure 
Code. Accordingly we reject the reference. 

R. L. Reference rejected. 
(1) 27 O. 662; 14 Ind, Dec. (N. 6.) 435. 





LAHORE HIGH COURT. 
CRIMINAL Oase No. 1793 or 1926. 
December 20, 1926. 
Present:—Mr. Justice Zafar Ali, 
KALE KHAN AND oTsers—Acoussp— 
PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 342— 
Summons case—Examination of accused, whether ne- 


“adon 342 of the Criminal Procedure Gode is not 


applicable to summons cases. Where in such a case 
fhe accused files a written statement after the close 


KALE KHAN V. AMPEROR, 
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of the case for the prosecution and before entering 


on his defence it is not essential for the Magistrate 
to question him generally on the case. 


Case reported by the Sessions Judge 
Lahore, with his No. 1919, dated the 3rd 
December, 1926. 

REPORT.—Facrs.—lIt is alleged that on 
the 30th May, 1926, the accused above named 
along with three others (named in the Crimi- 
nal Revision No. 135 of 1926) entered upon 
theland of Doctor Muhammad Sharif and by 
erecting a railing around took forcible 
possession. The Doctor then wrote to the 
Police who proceeded to the spot and asa 
result of investigation challaned the ac- 
cused. : 

Groonps.—In the trial referred to in 
these revision applications the Magis- 
trate trying the case has not followed the 
procedure laid down by the Criminal Pro- 
cedure Code, in ss. 244 and 342, There was 
no admission by the accused. The Magis- 
trate was accordingly bound to take the 
statements of the accused after taking the 
prosecution evidence and before taking 
defence evidence. 

It appears that some of the accused put 
in writtenstatements on 3rd August, 1926, 
and others on 19th August, 1926. But. 
apart from there being no translation of 
any such written statements on the Eng- 
lish record, the putting in of such written 
statements in no way absolves the Magis- 
trate from orally questioning the accused, 
at the close of the prosecution evidence, 
and before commencing defence evidence. 
The whole trial appears consequently 
vitiated. 7 

I accordingly forward the papers to the 
High Court with a recommendation that 
in the exercise of their powers of revision 
the trial may be set aside, the conviction 
quashed, and a new trial be ordered; with 
refund of any fines paid. ` 

ORDER.—This being a summons case, 

s. 342, Criminal Procedure Code, was not 
applicable. 
“The accused filed a written statement 
after the close of the case for the prosecu- 
tion and before enteringon his defence. It 
was, therefore, not essential for the Magis- 
trate to question him generally on the 
case, 

It is, therefore, nota fit case for interfer- 
ence, 


A. N. A, Order accordingly. 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDIOTION, 
August 20, 1926. 

Present :—Justice Sir Ewart Greaves, Kr. 
Inthe matter of LIONEL ASHBY 
DUNKLEY AND ANOTHEK— PETITIONERS. 
‘Guardians and Wards Act (VIII. of 1890), ss. 7 (8), 
. 15 (2)—Guardian appointed by Will—Court's power 
to appoint another guardian—Unfitness—Mother's 
rights—Mother, when to be appointed joint guardian 

—Welfare of minor—Reasonable access to children. 
Where a guardian has been appointed by Will a 
Court cannot ignore its provisions and appoint 
another person as guardian, unless the Court is 
satisfied that the guardian appointed by the Will 


is not a fit and proper person to be the guardian. 
[p. 610, col. 1; A] 


A Court will not exercise the powers conferred- 


by s. 15 (2) cf the Guardians and Wards Act and 
appoint the mother guardian jointly with the guar- 
dian appointed by the father's Will unless it is to 
the interest of the minor to do so. fibid; B] 

Where a testamentary guardian has been appointed 
by the father’s Will, Gourt may make an order that 
the mother should have access at all reasonable times 
to the minor. [ibid; C]. , 

Messrs. C. Bagram and S. Ghosh, for the 
Potitioners. 

Mr. S. N. Bannerjee, for the Respondent. 

JUDGMENT.—This is an application 
for the appointment of a guardian of 
two minor boys. There are two applicants 
for guardianship, the mother and the 
paternal grandmother of the minors. The 
father of the minors died a short time 
ago and by his Will which bears the date 
the 28th May, 1926, he appointed his mother 
Mary Wilfred Dunkley during her lifetime 
and after her death his trustee D. William 
Dunkley to be the guardian ‘of his minor 
sons Lionel Ashby’ and William Gregory 
` Dunkley and certain sums of money are 
directed to be invested or deposited: in 
the Imperial Bank of India for the benefit 
of the minor sons and the trustee is direct- 
ed to pay to the testator's mother money 
from the Bank for maintaining and bring- 
ing up the minors in a suitable manner, 
and on attaining majority they are en- 
titled to.the balance of any money remain- 
“ing in the Bank to their credit. It is 
not necessary, I think, to go into many of 


- the matters that are raised in the affidavits 


on both sides, either with regard to the 
_ Alleged separation between the testator 
and his wife some few weeks before his 
death or to deal in detail with the charges 
that are made in the affidavits on both 
` pides against the moral character of the 
other, I am bound, of course, in an appli- 
cation of this kind to consider only the 
jnterest of the minors themselves and 
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carefully weigh any charges of immorality 


-or misconduct that are made. against any 


person who is applying for guardianship 
of the minors. I have carefully consider- 
ed the various affidavits which have been 
filed on both sides and I am not prepared 
after so doing to attach any credence to 
the charges of immorality either on one 
side or the other. ' The result is that I have 
to approach the question from the point 
of view of the testamentary guardianship 
created by the Will on the one hand and the 
rights of the mother on the other. I con- 
fess I feel the greatest hesitation in depriv- 
ing the mother ofthe guardianship of two 
minor boys of seven and five years of age 
unless I am constrained by law to do so 
or unless, of course, as is not the case here, 
the mother is a person unsuited to have 
the custody of her two minor sons, but I 
am bound to take the law as I find it and 
it seems tome that in view of the pro- 
visions of the Guardians and Wards Act 
and the decided cases it is impossible for 
me to ignore or disregard the provisions 
of the testator’s Will unless Fam satisfied 
that the paternal grandmother of the in- 
fants is not a fit and proper person to 
have their custody and asI have already 
indicated I am satisfied that this is not 
the case—I cannot ignore the provisions of 
the Will. 

There are two authorities, one of thia 
Court, and the other of the Bombay Court, 
The authority of this Court is to be found 
in Inthe matter of Akhoy Kumari Debi 
(1), where Sir Lawrence Jankins says that 
in an application such as the one before 
me I must consider the welfare of the 
minor and also that any order I make will 
not infringe sub-s. (3) of s. 7 of the Act 
and the case of Sayad Shahu v. Hapija 
Begum (2) points in the same direction. 
Section 7, sub-s. (3) of the Guardians and 
Wards Act provides that where a guardian 
has been appointed by a Will or other 
instrument or appointed or declared by the 
Court, an order under the section appoint- 
ing or declaring another person to be 
guardian in his stead shall,not be made 
until the powers of the guardian appointed 
or declared have ceased under the pro- 
visions of the Act. Of course, this must 
be read subject to the provisions of s, 15 
of the same Act which provides that on 


ot 28 Ind, Oas. 972; 19 O. W, N, 519 at p, 514; 43 
| 993. 
(2) 17 B. 560; 9 Ind, Dee, (x, s.) 356, 
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tke death of an European British subject, 
who by his, Will or other instrument 
appoints a guardian of his minor child the 
Court may appoint the mother to be. the 
guardian of the child jointly with the 
guardian appointed by the father. An 
European British subject is definad by cl: 4, 
sub-s. (7) of the same Act. [A] The result, 


-I think, therefore, is that I am bound to 


declare that by the testator’s Will Mary 
Wilfred Dunkley is the guardian of the 
person and property of the two minors, 
because I am satisfied that it is for the 
welfare of the minors ubder s. 7, that is 
to say, I am-.not able to say that she is 


-not a fit and proper person to take up the 


guardianship entrusted to her by her son 
by his Will made a few days before his 
death. I consequently make that declara- 
tion. [A] . 

[B] I theu have to consider whether 


assuming for a.moment that the father 


was an European British subject within 
the meaning of s. 4, sub-s. (7) I ought 
to appoint the mother guardian of the 


. children jointly with the grandmother. 


4 


As I have already indicated I am most 
anxious to do what is best for the minors 
and also not to ignore the natural rights of 
the mother, but I do not think it will 


“be in the interest of the minora that I 


should make her their joint guardian. [B] 
[C] Assuming, but not deciding, that s; 15, 
cl, 2 applies I am not prepared to, exer- 
cise my discretion under that section, but 
at the same time there must be inserted 
in the order appointing the grandmother 
‘guardian a provision that the mother is 
to have access at all reasonable times to 


-the minors and that she is to be allowed 


at least three times a week on due notice 
to their guardian to take them out with 
her ‘and keep them with her for a period 
nat exceeding three or four hours ata time 
provided che returns them to the custody 
of the guardian at the end of this time, [C] 
and if there is any difficulty in this being 
carried out or any opposition is made by 
the guardian tothe mother having access 
to the children, I shall re-consider this 
order and either appoint the mother as 
joint guardian or possibly take other steps 
with regard to the minors, and there will 
be liberty to apply if there is any dispute 
with regard to the times and occasions on 
which access is to be given or on which 
the minors are to be taken out by their 
mother from time to time, I think the 
e 
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mother should write stating the time at 
which she desires to have access to the 
children and also the days and times that 
she desires to take them: out, and as I- 
have already said there will be liberty to 
apply if there is any obstacle placed in her 
way. f 
tndemtandsthal the mother is living 
at Entally which is outside the jurisdic- 
tion of the Court and there is no objection 
to her ‘taking the minors to any house 
which ‘she occupies in Entally, but, of 
course, if she desires to take them a fur- - 
ther distance outside the jurisdiction of, 
this Court she must apply for permission 
in the ordinary way. 

. The guardian should bring in a scheme 
providing for the application of the sums 
paid under the terms of the Will for the 
maintenance and education of the minors 
within two weeks from date. 

AN, Ae > Order accordingly, 


MADRAS HIGH COURT. 
Srounp Civit APPEAL No. 753 oF 1924. 
December 21, 19:6. 
Present:—Mr. Justice Devadoss. 
MEENAKSHI AMMAL—DpsrenpanT— 

No, 2—APPELLANT ; 
VErSUs f 
AMMANI AMMAL- PLAINTIFF-— 


` t RESPONDENT. ` 

Transfer of Property Act (IV of 1882), s. 53—~ 
Claimant for past maintenance, whether creditor— 
Decree, whether necessary to constitute debt—Mainten- 
ance obligation, personal character of—Transfer ta 
defeat claim for maintenance, validity of. 

A Hindu wife who has been deserted by her hus- 
band and has,made a claim for past maintenance 
against him is a creditor within the meaning of s. 53, 
‘Transfer of Property Act, so that the husband is not 
entitled to alienate his property with a view to defeat 
her claim to maintenance: [p. 611, col. 2; A] 

16 is not necessary that adecree must be passed 
by the Court in favour of the wife before the claim 


_ becomes a debt inasmuch as the liability of the hus- 


band for such past maintenance isa legal liability 
and arises antecedent to the filing of the plaint, - 
The mere fact that the husband's obligation to main« 
tain his wife isa personal one does not prevent that 
obligation from becoming a debt. [p. 611. col. 2; p. 
612, col. 1; B] ; : 

Jayanti Subbiah v. Alamelu Mangamma (5) and 
Ramzan v. Ram Daiya (8), relied on. 

16 is not necessary that a debt should be merged 
in a decree in order to attract theprovisions of s. 
53. The existence of a debt is sufficient to bring a 
Sel within the meaning of that section. [p.612, | 
col. 1; i 

Thomas Pillay v. Muthurama Chettyar (4), relied 
on, : 


(101 i 0. 1927] 
Second appeal against the decree of the 
Oourt of the Additional Subordinate Judge, 


Palghat, in A, 8. No. 28 of 1924, preferred ` 


against that of the Court of the District 
Munsif, Alatur, in O. S. No 174 of 1922. 
Messrs. T. R. Ramachandra, Aiyar and 
N. A. Krishna Aiyar, for the Appeilant. 
Messrs. P. S. Narayanasami Aiyar and 
P.S. Ramachandra Aiyar, tor the Respond- 
ents, | 
JUDGMENT.—The plaintiff obtained 
8, decree for arrears of maintenance against 
her husband, the Ist defendant; she at- 
tached his property before judgment and 
a claim petition against the attachment 
was allowed in favour of the claimant. 
The plaintiff has brought the present suit 
for setting aside the orderon the claim 


` petition, and for a declaration that the 


suit property is liable to be attached and 
sold in execution of her decree. The 


District Munsif decreed her suit as regards ` 


items Nos. 2,3 and 4; and dismissed it as 
regards items Nos. 1 and 5. The Additional 
Bubordinate Judge of Palghat has allowed 
-her appeal as regards items Nos. 1 and 5. 
The 2nd defendant, the vendee of items 
Nos. 1 and 5 has preferred this second 
appeal, . 

It is contended by Mr. Ramachandra 
Aiyar for the appellant that the right to 
separate maintenance of a Hindu wife 
arises in certain circumstances and when 
it does, the liability is a personal one and 
does not depend upon the possession of 
property and the husband is entitled to 
alienate the property by sale or mortgage 
and the right to maintenance does not 
attach itself to his property till it is de- 
clared to be a charge on it by act of parties 
or by the Court and, therefore, the plaintiff 
cannot question the alienation in favour 
of the appellant. In the case of a Hindu 
widow, the right of maintenance depends 
upon her husband’s share in the family 


‘property; in other words, those who suc- 


ceed to her husband's property are under an 
obligation to maintain her out of its in- 
come. The creditors of her husband have 
a prior claim to the widow. Ifa testator 
devises any provision for his widow the 
legatee would get the bequest subject to 
her maintenance (see Mayne, para. 466, 


page 046 of the 8th Edition). The husband ` 


cen sell his property and the wife cannot 
object to the sale on the ground that she 
has a claim for maintenance. If the hus- 
pand_makes a gift of bis entire; property 


< MEBNARSHT AMMAL v. AMMANT AMMA. 


maintenance, 


Gil 


without providiog for his wife's mainten- 
ance, the donee takes it subject to her 


tight to maintenance [see Narbada Bai v. 


Mahadeo Narayan (1) and also Jamna v. 
Machul Sahu (2).] 

As long asthe wife is living with her 
husband and as long as he is willing to live 
with her or maintain her she has no right 
to claim separate maintenance, If owing 
to cruelty or desertion of the husband the 
wife is unable to live with him she will be 
entitled to separate maintenance. Even if 
there isno desertion or cruelty, if the Court 
finds that it would beinjurious to the health 
of the wife to live with her husband, it may 
decree separate maintenance to her, In 
this case the husband has deserted his wife 
for several years and she had to live in 
her father’s house. She made a demand for 
her maintenance before he sold the pro- 
perty to the 2nd defendant. [A] The simple 
question in this case is, is the husband 
after having deserted his wife and after 
she had made a claim for past maintenance 
entitled to alienate his property with a 
view to defeat her claim to maintenance? 
In other words, is she a creditor within the 
meaning of s. 93 of the Transfer of Pro- 
perty Act? Ihave not the slightest hesita- 
tion in holding that the amount which a 
husband is liable to pay for the mainten- 
ance of his wife the years he has deserted 
herisas much a debt as any other con- 
tracted by him. The liability topay for the 
past maintenance is a legal liability and it 
is difficult to see how it does not amount to 
a debt. [A] If a father forsakes his child and 
some one supplies the necessaries of life 
to the child to keep it from starvation 
would not the father be liable to make good 
the amount spent for the upkeep ot the 
chila ? lf a wiie who is entitled to Le main- 
tained and protected by her husband is 
deserted by himandshe is maintained by her 
parents is not the husband bound to make 
good the amounts spent for a wile’s susten- 
ance? ‘there can only be one answer to 
the question to the extent of the amount 
spent for her maintenance, he is a debtor. 
The husband can be arrested and sent to 
dail in execution of his wife’s aecree for 
Noris her claim for .main- 
tenance which has become a debt diferent 
from other debts? [B] In giving a deciee for 
maintenance the Court simply determines 


E (1) 5 B. 99; 3 Ind, Dec. (x. s.) 68, 
(2) 2A, 315; 4 Ind, Jur, 414; 1 Ind. Tee. AN, 5) 
160, kk 
e 
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tenance does not become a debt only after 
the Court passes a decree in favour of the 
wife, for the liability of the husband is 
antecedent to the filing of the plaint. [B] 


The finding in this case is that the sale 


under Ex. I is not a bona fide transaction 


and was entered into-to defraud the plaint- | 


iff's claim for maintenance.. Mr. . Rama- 
chandra Aiyar attacks the finding but Iam 
satisfied that the finding is fully justified 
by the evidence on record. Itis urged that 
there was no decree for maintenance on the 
date of the sale to the appellant and, there- 
fore, that the sale to her cannot be attacked. 


‘{C] It is not necessary that the. debt could 


be merged ina decree in order to attract the 
provisions of s. 53. . The. existence of a 
debt is sufficient to bring the transaction 
within the meaning of that .section.[C] A 
man may alienate his property in order to 
defeat future creditors. If he does so his 
alienation would. be voidable under s. 53 of 
the Transfer of Property Act [see Hossein- 
bhai Ahmedbhai v. Haji Ismail Haji Essac 
(8) quoted with approval in Thomas Pillay 


_v. Muthurama Cheityar (4).] 


- It is next urged that there are other, items 
of properly belonging to the, Ist defendant 
and that it is not shown that the plaintif’s 
decree cannot be satisfied by their sale and, 
therefoie, the sale in favour of the appel- 
lant cannct be impeached, In the light. of 
the clear finding that Ex. I was executed in 
order to defeat the plaintiff's claim it is 
unnecessary to consider whether the Ist 
defendant had other properties sufficient to 
satisfy the plaintiff's decree. The appellant 


` -is not entitled to marshalling in her favour. 


This contention even if tenable, cannot 
avail the appellant.as the Ist defendant 
has since the filing of the suit sold items 
Nos. 2, 3and 4 to a relation of the appellant's 
husband. 

The cases relied upon by Mr, Ramachandra 
Aiyar have no direct bearing on the ques- 
tion for decisicn in this case and it is, there- 
fore, unnecessary to corsider them at length. 
In Jayanti Subbiah v. Alamelu Mangamma 
(5) it was held that “under the Hindu Law 


` the maintenance cof a wife by her husband 


isa matter of-personal obligation arising 
from the very existence of the relation and 
quite independent of the pcesessicn- by the 


(3) 5 Bom. 1. R, 255. 
(4) 4 Ind. Cas. 361: 33 M. 205; 7 M. L. T. 208; 19 M. 
T.J. 747; (1910) M. W. N. 286, 
(6) 27 M. 45, 
e 


MEENAKSHI AMMAL V, AMMANI AMMAL. 
“what amount is due and the claim for main- 


-transaction. 


Jant. The observations of 
Judges at page 102* that “she cannotsetupa | 
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husband and any properties ancestral or 
self acquired.” This case does not mean 
that the husband is entitled to make away 
.with all his property in order to defeat his 
wife's claim for maintenance. As long as 
she is living with him she may not be 
able to question the validity of his aliena- 
tion. But after her claim for separate 
maintenance has arisen he cannot dispose 
of his property in order to defeat her elaim. 
Lakshman Ramchandra Joshia v. Satya- 
bhamabhai (6) is the case of a.widow. and 
does not-touch the question in this case. In 
Gangabai v. Jankibai (7) it was found. that 
the sale deed: the validity of which was 


attacked was a real transaction. 


. Itis not disputed that the husband can 
sell his property but if the sale is to defeat a 


„creditor whether the creditor be the wife or 


anyone else, section 53 ofthe Transfer of 
Property Act fastens itself upon such a 
1 The mere fact that the hus- 
band's obligation to maintain his wife is a 
personal one doesnot prevent that obligation 


.from becoming adebt. The casé of Ramzan 


v..Ram Daiya (8) does not help the. appel- 
the learned 


right of maintenance of residence as against 


alienations effected during the lifetime of 
-her husband” should be taken along with 


the facts of the case. If the alienation by 
the husband is with .a view: to defraud his 
wife's right to maintenance it can be chal- 


-lenged. after his death if it comes within 


8. 53 of the Transfer of Property Act. The 
decision in Saminatha v. Rangathammal (9) 
does not apply to the present case as the 
facts in that case are distinguishable from 
the facts of the present case. In that. case 


“a Hindu wife obtained a decree for mainten- 


ance against her husband in 0.8. No. 400 
of 1875. In O. S. No. 360 of 1886 she 
prayed for a declaration that certain lands 
which remained unalienated by. her hus- 
band and their produce were liable for 
maiotenarce. There was no allegation that 
the husband was about to alienate any par- 
ticular property in order-to defeat her 
claim. The contention in that case was 
that she was entitled to an equitable 
relief by havinga charge on the. property 
of ihe husband, This contention was dis- 

6) 2 R. 494; 1 Ind. Dec. (N, s.) 752. 
mo 59 Ind. Cas, 583; 45 B. 337; 22 Bom. L, R 

(8) 42 Ind. Cas. 944; 40 A. 96; 15 A.L. J. 922. 

(9) 12 M. 285; 4 Ind. Dec. (N. 8.) 548. 


“Page of 40 ALE. 
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allowed, “The learned Judges’ held that 
the-plaiatif had no-cause of action which - 
would eatitle her:to the declaration ‘prayed 
for: Ifin that case there was a finding that 
the husband alienated the property in order’ 
to defeat her decree for -maintenance the 
result of the case would have been diffsrent.: 
The second appeal: fails and ïs dismissed ` 
with costs, ` 


YN. V, - Appeal dismissed. 


LAHORE HIGH COURT. . 
Second Orvis Arpe No; 2713 oF 1926. 
_ March: 16,1927. ee 
Present:—Mr: Justice Jai Lal.’ 
URAM BAKHSH—Puainrirr— 
APPELLANT’ 
‘ TT versus 
MAST RAM AND OTHÉRS— DEFENDANTS 
baa — RESPONDENTS. 
. Pleader and client—Telegram by client, whether’ 
authority to act:. 


A telegram sent by a client to a Pleader requesting - 


him to fle an appeal on behalf of the client, and: 
informing him that a power-of-attorney is being sent 
does “not ‘conatitute a sufficient authority in writing 
to empower ‘the Pleader to file- the appeal. ` 
Seéond appeal.from the decree of the: 
District Judge; Hoshiarpur, dated “the 10th: 


August; 1926, reversing ' that ‘of the Addi-: 


tional Subordinate: Judge; Kangra; ‘dated ' 
thé-24th March, 1926.: 


Lala © Sardha Ram Kapur, R. S., for! the. : 


Appellant.” ; 
Mri: Shambhu- Lal ‘Puri, for “the’-Re--- 

spondents.. o i 
JUDGMENT.—A prelimináry objéc-: 


tion- that this appeal-has not been -propefly” 
instituted : must ` be allowed. 4 
that. the- appeal was filed by Mr.-Sardha- 
Ram Advocate on behalf of the appellant. 
He,:however, did not file any authority in- 
writing signed by ‘the appellant -authoris- 
ing-him.to act on his behalf. A telegram- 
was sent to him-by his client in -which: 
he- was asked to file the appeal and was 
informed that the - power-of attorney was 
bsing sent, but Mr. Sardha Ram says that 
he ‘received no power of-attorney and con- 
sequently treated the telegram as his 
authority in writing and filed this appeal. 
No authority has been cited by Counsel in 
support of his contention that a telegram 
amounts to an authority in writing en- 
titling him to act on behalf-of his client. 


It -appears:- 


' BAJAH OF ‘PITTAPUR, 613 
On ‘the other hand, it appears that another 


' authority in writing was clearly contem- 


plated by the ‘message contained in the 
telegram and it was not intended that the 


-telegram should-be treated as the authority 
` of the Counsel to file the appeal. 


‘I must, therefore, dismiss this appeal but 
under the peculiar circumstances leave 
the parties‘ to bear their own costs. ` 

A. N. A. Appeal dismissed, 


‘ MADRAS HIGH COURT. 
Szconp CIVIL APPRAL No; 404 or 1923, 
November 9, 1926. 

Present: :—Mr. Justice Waller and 
- Mr. Justice Madhavan Nair. 
VOBILINENI SUBBA RAO AND OTHERS 
— DEFENDANTS——ÅPPELLANTS 
, VETSUS 
Raja: Sahib Meharban:I-Dostan Sir RAJAH 

RAO VENKATAKUMARA MAHIPATHI 
SURYA RAO BAHADUR GARU, SUDAR, 
RAJAHMUNDRY SIROAR anp RAJAH oF 

PITTAPUR AND ANOTHSER—PLAINTIFF AND 

DEFENDANT No. 1—RESPONDENTS. 

Madras Land Revenue Assessment Act (I of 1876), 
` s. 6—Suit for separate registration—Facts to be proved 
—Madras Permanent Settlement Regulation ‘XXV of 
` 1802)—Permanent Setilement—Income of every village 
yestate, whether included ‘in calculating pesheush-— 
Presumption—Burden of proof—Second appeal—Im- 
proper trial—Interference, 

In a suit by a zemindar under s. 6 of the Madras 
Land Revenue: Settlement Act‘of 1876, to have it 
declared that the suit lands should be separately 
registered in the name of the defendant; it is essential 
that the property which the plaintiff wishes to have 
“separately registered should have once formed part 
of his permanently settled-estate and should, at the 
time of the ‘suit, belong to a different owner. [p, 
614, col. 1; AJ 

There is no presumption that in settling the pesh- 
cush to be paid by the zemindar under Permanent 
Settlement Regulation XXV of 1802, the income of all 
the lands in every village of the estate was taken 
into calculation. [p 614, col. 2; B 

Although as between the zemindar and the Gov- 
ernment the onus of proving that any portions of 
the estate were reserved at the time of assessment 
might lie on the Government, where the question 
arises between the zemindar and other persons who 
are not privy to the Settlement of peshcush, the 
distribution of the burden of proof is diferent. [ibi]; 


c 

l Thero a Court brushes aside the material aver- 
ments of the contesting defendants and without 
having an issue on the point of fact on which the 
parties fondamentally differ and without examin- 
ing witnesses or filing documents, allows the suit to 
be disposed of upon a point of law which does not 
conclusively determine the suit, the High Court 
will interfere in second appeal and remand the 


case for re-trial, [ibid; D] : 


` 


B14. 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
OCocanada, in A. S. No. 10 of 1922, preferred 
against that of the Court of the District 


` Munsif, Ramachandrapur, in O. S. No. 143 


of 1921, 


Messrs. G. Lakshmanna and A. Sataya-° 


narayana, for the Appellants. 

The Government Pleader, Messrs. S, Sri- 
nivasa Aiyangar and S. Venkatesa Aiyan- 
gar, for the Respondents. - 

JUDGMENT.—The plaintiff, who is 
the Rajah: of Pittapur, brought this suit 
under s. 6 of the Madras Act I of 1876 


: (Madras Land Revenue Assessment Act) ‘to 


have it declared that the suit lands ‘should 
be separately registered in the name of the 
2nd defendant. [A] To _ establish a 
cause of action fora suit of this nature, 
itis essential thatthe property which the 
plaintifi wishes to have separately register- 
ed should have once formed part ‘of his 
permanently settled estate and should at 
the time of the suit belong toa different 
owner. [A] Accordingly in his plaint it 
was averred thatthe lands described in the 
Schedule and situate in the village of 
Dangaeu were portions of the permanently 
settled estate of Pittapuram and were alien- 
ated by plaintiff's ancestors in favour of the 
predecessors-in-title of defendants Nos, 2 
to 19. The defendants in their written 
statement counter-pleaded that the suit 
lands were gifted to -their ancestors by the 
Nizam of Hyderabad before the Permanent 
Settlement. 

When the case came for trial the Vakils 
on either side and the District Munsif 
brushed aside these material averments of 
the contesting parties and without having 
an issue on the point of facts on which the 
parties fundamentally differed and without 
examining a single witness or filing a 
single document, allowed the suit to be 
dicpos3d of upon a discussion of a point 
of law which was already settled by a 
Bench of this High Court in Pusarla 
Peda Brahamaj v. Krishnama Chariar (1) 
namely that transfer of ownership by pre- 
scription is 4n alienation within thescope 
of the preamble to Act I of 1876. 

There is no reason to suppose that the 
defendants, whoare the appellants before 
us, desired to abandon their defence with- 
out. even putting the plaintiff to the proof 
of his title. In their appeal to the District 
Court they made it one ofthe grounds of 

(1) 55 Ind. Cas, 703; 11 L, W. 389, : 

e 
. 
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appeal that the lower. Court should have 
framed an issue about the grant to them 
in the time of the Muhammadan Rulers 
and should have found that the anit lands 
did nat form part of the plaintiffs estate. 
The Subordinate. Judge thought he could 
dispose of this point by deciding upon 
whom the burden of proof lay and by draw- 
ing presumptions. [B] But he wrongly 
placed the burden of proof on the defendants 
of showing that the income of these lands 
did not form part of the assets of the 
zemindari, although-that was a matter 
peculiarly ‘within the knowledge of the 
zemindar and the Government represented 
by the Collector, who was impleaded as 
lst defendant; and although it formed 
the basis of the plaintiff's suit. 
the defendant’s lands lie geographically 
within the limits of the zemindari, there 
is no presumption that in settling the 
pesheush to he paid bv the zemindar under 
Regulation XXV of 1802, the income of all 
the lands in every village of the estate was 
taken into calculation. [B] If the plaintiff 


Even if ` 


proved nothing andthe defendants admit- ` 


ted nothing, the plaintiff's suit must fail, 
[C] As between the zemindar and the 
Government the onus of proving that any 
portions of the state were reserved at the 
time of assessment might lie on the 
Government [vide Secretary of State for 
India v. Kirttbas Bhupati Hari Chandan 
Mahapatra (2)] but in the present suit, 


“Government, though made a party, did not 


actively contest the suit. As between the 
plaintiff and the other defendants who were 
not privy to the Settlement of the peshcush, 
the distribution of the onus of proof ig 
different. TC] 


[D] Owing to the manner in which the 
case was conducted in the District Munsif's 
Court, the parties have not joined issue or 
adduced evidence upon the most vital 
point for the decision of the case. It is 
probable that neither side realised the 


-importance of this point to his’ ultimate 


success or failure in the suit, 

We must, therefore, call for a finding 
from the Subordinate Judge upon the ques- 
tion whether thesuit lands were included 
in the assets of the Pittapur Zemindari 
atthe time of the Permanent Settlement, 
Hither side may adduce evidence. [D! Find- 


(2) 26 Ind. Cas. 676; 420. 710 at p. 727; 19 0. W. 
N. 65; 2 L. W. 11; 210. L. J. 31; 17 Bom. L, R. 32: 
28 M: L. J. 457; 42 I. A. 30 (P.O), 


? 
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ing to be returned within two months. 
Seven days for objections. 

Ia compliance with the order contained 
in the above judgment the Subordinate 
Judge of Amalapuram submitted the follow- 


ing 

FINDING.—The High Court having 
remanded the case for finding on the ques- 
tion “Whether the suit lands were included 
in theassets of the Pittapur Zemindari at 
the time of the Parmanent Settlement.” 

Dafendants also have, therefore, failed to 
prove that the suit land was one of the 
Janda granted to them as Munyam under 
Ex. IIL. 

The burden of proofis on the plaintiff 
only. But as he has, in my opinion, failed 
to discharge it satisfactorily, I find the point 
against him. ` 

JUDGMENT.—tThe finding which is 
purely one of fact is accepted. The appeal 
is allowed with costs throughout payable 
by the plaintiffand the costs of Govern- 
ment in second appeal. 


VN. V. Appeal allowed, 


LAHORE HIGH COURT. 

Orvie Revision Patition No. 800 or 1926. 
March 28, 1927. 
Present:—Mr. Justice Jai Lal. 

Friem PRSU MAL-HARBHAGWANDAS— 

DEFEN9ANT—PETITIONER : 


: versus 
Firm BISHEN DAS-MEWA RAM— 
A PLAINTIPE —RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. V,rr. 2, 
19,0. IX, r. 183—Service of summons without copy of 
plaint, whether due service—Service through post— 
Er parte decree—Afiidavit—Want of seal, effect of. 1 

The provisions of O. V, r. 2, Civil Procedure Code, 
requiring a copy of the plaint to accompany summons 
are mandatory. Therefore, a service of summons 
without a copy of the plaint is not due service within 
the meaning of O. IX, r. 13, Civil Procedure Code. 
[p. 615, col. 2; A] 

Though a plaintiff may, if he desires, have sum- 
mons to thedefendant served through registered post 
in the first instance, yet, if the defendant does not 
appear, the Court is not entitled to proceed ex parte, 
but is bound to send summons again in the ordinary 
manner. [ibid; B] . 

The fact that an affidavit which has been duly 
sworn before an officer does not bear his seal does 
not make it inadmissible. [p. 616, col. 1; C] 

Patition for revision of the order of the 
District Judge, Lyallpur, dated the 23rd 
July, 1926, affirming that of the Subor- 
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dinate Judge, Fourth Class, Lyallpur, dated 
the 16th April, 1926. 
Mr. M. L. Puri, for the Petitioner, 


JUDGMENT.—A civil suit instituted 
against the petitioner was decreed ez 
parte. His application to set aside the ex 
parte decree was dismissed and his ap- 
peal to the District Judge rejected, The 
learned District Judge has held that the 
service of the summons on the defendant 
had been duly effected and also that the 
latter had not proved that he obtained 
knowledge of the ex parte decree against 
him within the period of limitation for an 
application to set aside the ex parte decree, 
With both these conclusions I am unable 
to agree. It appears that no substituted 
service was ordered by the trial Court 
under O. V, r. 20 but in the first instance 
summons was sent to the defendant hy 
registered post and also in the ordinary 
manner for service through the Presidency 
Small Cause Court at Madras. That sent 
through post was received by the defend- 
ant, but, it appears it was ‘not accom- 
panied by a copy of the plaint as is re- 
quired by O. V, r. 2. The defendant hand- 
ed over the summons to his Solicitors 
who wrote to the Court concerned asking 
for a copy of the plaint and for an adjourn- 
ment of the case to enable their client to 
defend the suit. This request does not ap- 
pear to have been complied. 


[A] Now, as] have already stated the sum- 
monses not being accompanied by a copy 
of the plaint could not be held to have 
been duly served. [A] Moreover, a rule has 
been added to O. V, r. 10 by this Court 
which is to the following effect :— 

“Provided that in any case if the plaint- 
iff so wishes the Court may attempt to 
serve the summons in the first instance 
by registered post instead of in the mede 
of service laid down in this rule; and 
provided always that should the defendant 
not appear in answer to the summons so 
issued the Court shall have service effect- 
ed in accordance with the provisions of this 
order.” 

[B It is quite clear that, even if the de- 
fendant had received a copy of the plaint 
with the summons by registered post and 


had not appeared in Court thereafter the 


Court was not entitled to proceed ea parte 

against him bat was bound to send sum- 

mons in the ordinary manner, [B] I hold, 

therefore, that the alleged service through 
e 
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registered post did not entitle the Court 
to proceed ex parte against the defendant. 

Now, with regard to the service of sum- 
mons through the Presidency Small Cause 
Court at Madras it is clear that no service 
was effected personally on the petitioner. 
On the other hand, in his absence from 
Madras the summons was affixed to his 
door. But this summons also was not 
accompanied by a copy of the plaint and 
an endorsement was added thereto thata 
copy of the plaint may be obtained by 
application personally to the Presidency 
Small Cause Court, Madras. There is no 
material on the record from which it is 
possible to ascertain under what circumi- 
stances the summons was affixed to the 
door of the defendant-respondent. The 
copy which should have been returned by 
the Madras Court to the trial Court, is 
not on the record. Moreover, the summons 
affixed on the door of the defendant's 
house was not accompanied by a copy of 
the plaint and the affixation of such sum- 
mons is not a sufficient compliance with 


`. the law. The service of summons in this 


manner is not, therefore, a proper service. 

With regard to. the question of limita- 
tion there is an affidavit on the record 
filed ‘on behalf of the defendant that it 
was on the 8th June that he learnt the ex 
parte decree against him. [C] This affidavit 
has not been relied upon by the District 
Judge onthe ground that though it is signed 
by the Honorary Presidency Magistrate 
before whom it was sworn it dees not bear 
the seal of his Court. That, in my. opin- 
ion, was nota sufficient ground for reject- 
ing the affidavit. It was not through any 

-fault of the petitioner that the seal of the 
Court was not affixed to the affidavit, [C] I 
hold, therefore, that the summons was not 
duly served on the defendant in this case 
and that his application to set aside the ex 
parte decree was within time. 

I accept this petition, set aside the ex 
parte decree passed against the petitioner, 
and direct the trial Court to hear the 
case on the ‘merits and proceed with it 
in accordance with law. There will be no 
order of costs of these proceedings. 

A. N. A, Petition accepted, 


RAM SEWAK LAL V. SATRUHAN DEO SAHAI, 
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PATNA HIGH COURT. 
MISCELLANEOUS CIVIL ApreaL No. 165 oF 1926. 
January 14, 1927. 
Present:—Mr. Justice Adami and 
Mr Justice Allanson. 
RAM SEWAK LAL—APPELLANT 
versus 
SATRUHAWN DEO SAHAI—ResponDENT. 
Civil Procedure Code (Act V of 1908), 3 47, O. XXI, 
r. 16—Assignment of decree—Release, whether operates 
as assignment—Decree obtained by benamidar-—Eze- 
cution by real owner—Omission to object on receiving 
notice—Transfer of decree—Objection whether can be 
raised after transfer. 
A decree can only be transferred by assignment 
in writing or by operation of law. Parties cannot 
effect by a release what can be legally attained only 


‘by an assignment properly executed, as title cannot 


pass by mere admission where law requires a deed. 
[p. 617, col..1; A] : 


real owner cannot as such execute a decree 
obtained by the benamidar. [ibid ; B] . 

Failure by the judgment-debtor on receipt of notice 
under O. KAT, r. 16, Civil Procedure Code, to object 
to the execution of the decree by the assignee does - 
not preclude him from raising an objection as to the 
right of the assignee to execute the decree before the 
Court to which the decree is subsequently transferred 
for execution [p. 617, cols. 1 & 2; © 

Natesa Chettiar v. Annamalai Chettiar \4), followed. | 

Mon Mohan Karmakar v. Dwarka Nath Karmakar 
(2) and Ram Chunder v. Mohendro Nath Bose (3), 
distinguished. $ 

Appeal against an order of the District 
Judge, Muzafferpur, dated the 7th June, 
1926, reversing that of the Munsif, Motihari, 
dated the 28th November, 1925. 

Mr. Bhagwan Prasad, for the Appellant. ` 

Messrs. S. K, Mitra and Anil Mohan 
Guha, for the Respondent. 

JUDGMENT. 

Allanson, J.—A suit on a handnote 
was brought against the present appellant 
by one Lachmi Narain. The defendant 
pleaded inter alia that Lachmi Narain was 
a benamidar for the present respondent 
Satruhandeo Sahai, a Government servant, 
and that the latter had advanced Rs. 1,000, 
for the purposes of the ghee business carried 
on by the plaintiff, defendant and Satru- 
handeo Sahaiin partnership. The suit was 
compromised, and a consent decree was 
passed under which the defendant was to 
pay Rs 1,010 to the plaintiff with interest 
and costs. It was also declared that Satru- 
handeo Sahai had never any connection 
with the ghee business. On 7th April, 1924, 


_ Lachmi Narain executed a deed of release in 


favour of Satruhandeo, wherein it was stated 
that Lachmi Narain was a benamidar for 
Satruhandeo in the above suit, and that it 
had become necessary to execute a deed of 
reljnquishment of the decretal amount, On 
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30th May, 1924, Satruhandeo filed an ap- 
plication for execution before the Munsif 
of Patna, Notice was issued under O. XXI, 
r. 16 to the judgment-debtor’ who asked 
for time to object. 
was filed and Satruhandeo was substituted 
for Lachmi Narain as decree holder, and the 
decree was transferred to the Munsif of 
Motihari for execution. The judgment- 
debtor then filed an objection under s. 47 
that Satruhandeo had no right to execute 
the decree. The objection was allowed. 
On appeal the learned Additional ‘District 
Judge set aside the order of the Munsif, 
holding that Satruhandeo had a right to 
exécute the decree. 

[A] Onappeal it has been contendedthat the 


‘deed of release is not a deed of assignment.. 


As was pointed in Dharam Chand Boid w. 
Mouji Shahu (1) parties cannot effect by 
a release what could be legally attained 
only by an assignment properly executed. 
It is well-established that title cannot pass 
by admission when the law requires a deed, 
[A] [B] It was argued on behalf of the res- 
pondent that as either the real owner or 
the benamidar has the right to sue, so the 
real owner has the right to execute a 
decree obtained by the benamidar. No 
authority in support of this. proposition 
was placed before us[B]. A decree 
can only be transferred by assignment in 
writing or by operation of law. The deed 
of release in the present case is not a deed 
of assignment, and under it the’ respond- 
ent has obtained no right to execute the 
decree. : 

[C] There remains the question, whether 
the failure of the judgment-debtor to file 
an objection against the execution of the 
` decree on receipt of the notice under 
O. XXT, r. 16 from the Munsif of Patna 
operated to prevent his objection being 
entertained by the Munsif of Motihari. 
Reliance was placed by the respondent on 
Mon Mohan Karmakar v. Dwarka Nath 
Karmakar (2). Our attention was also 
called to Ram Chunder v. Mohendro Nath 
Bose (3) in which it was held that when a 
decree is transferred and the transferee has 
been substituted for the decree holder it is 
not open to the Court to which the decree 
has been transferred for execution to enter- 
tain any question as to the transferee’s right 
to execute the decree. In Natesa Chettiar 

(1) 16 Ind. Cas. 440; 16 ©. L. J. 436. 


(2) 7 Ind. Cas. 55; 12 O. L. J. 312, 
(3) 21 W. R. 141. 
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v. Annamalai Chettiar (4) the High Court 
of Madras decided that the omission of a 
judgment-debtor to take objection to the 
assignment of a decree and to its transmis- 
sion to another Court does not preclude him 
from raising in the latter Court the ques- 
tion that the decree is not executable. In 
Mon Mohan Karmakar v. Dwarka Nath 
Karmakar (2) mentioned above the objec- 
tion was raised on a subsequent application, 
and not at a later stage of the same appli- 
cation. In the present case there appears 
to have been no adjudication by the Munsif 
of Patna on the executability of the decree, > 
It is true that, when notice under O. XXI, 
r. 16 was given to the judgment-debtor of 
the application for execution he failed to 
file any objection before the decree was 
transferred for execution. But I am of 
opinion that he is not thereby precluded 
from raising an objection as to the right of 
the respondent to execute the decree before 
the Court to which the decree has been 
transferred for execution. [C] 

The order of the learned Additional Dis- 
trict Judge is set aside and the application 
for execution is dismissed. The appeal is 
allowed with costs in all the Courts. 

Adami, J.— I agree, 

RL. | Appeal allowed. 

(4) 73 Ind. Cas, 213; 17 L, W. 319; 32 M. L. T 
157; A. I. R. 1923 Mad. 487, 





LAHORE HIGH COURT. 

Civit Revision Petirion No. 50 or 1927. 

March 21, 1927. 
Present:—Mr. Justice Campbell, 
AMAR SINGH—P .aIntTirF—PxsTITioner 
versus ‘ 
BUTA SHAH—-DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, O. 
IX, r. 18-—Setting aside ex parte decree under in- 
herent power, legality of. 

Section 151, Civil Procedure Code, has no applica- 
tion where the Civil Procedure Code makes a specific’ 
provision. Therefore, an ex parte decree cannot be set 
aside under s. 151, Civil Procedure Code, but only by 
proceedings under O. IX, r. 13, Civil Procedure Code, 
{p. 618, col. 1; A] A 

Petition for revision of the order of the 
Subordinate Judge, Fourth Class, Daska, 
District Sialkote, dated the 7th April, 1926. 

Mr. Arjan Dass, for the Petitioner. 

Mr. Dhanpat Rai, for the Respondent, 

JUDGMENT.—An ex parte decree was 
passedin favour of Amar Singh against 

e 
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Buta Shah on the 3rd November, 1925. On 
the 7th of April, 1926; the Court Ahlmad 
reported that while arranging the papers on 
‘the record he had found that a summons 
issued to another person Buta Singh a 
party to another proceeding and reported to 
have been served had been placed on the 
Record, whereas the summons issued to 
Buta Shah had never been returned back 
to the Court afterissue. On receiving this 
report the learned Subordinate Judge 
recorded an order that under the circum- 
stances the ex parte decree should be 
cancelled under s. 151 of the Code and that 
fresh summons be issued to the defendant. 
This order was passed in the presence of 
the plaintiff. : 
[A]Section 151, however, cannot beused for 
this purpose. The! Code provides a means 
‘py which the judgment-debtor could have 
moved the Court, when he became aware of 
the decree, to set aside the decree-ex parte 
and this can now be done by the judgment- 
debtor if he wishes to have the decree set 
aside, since he is represented before me and 
now has knowledge of decree. [A] 
laccept.the revision and set aside the 
order of the Court.: The parties to bear 
their own costs, 


R. L. ' Revision accepted, 





RANGOON HIGH COURT. 
First OIvIL APPRAL No. 241 oF 1925. 
March 3, 1927. 

Present:— Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Cunliffe. 
MA OHON— APPELLANT 

š veTESUS 
MAUNG MYINT—Responpent. 

Civil Procedure Code (Act V of 1908), O. XVII, 
r. 8—Dismissal of suit when justified—Case adjourned 
on request of Counsel of both sides—Plaintiff absent 
though Counsel present on adjourned date—Witnesses 
summoned but not served—Dismissal—A ppeal. 

An order dismissing a suit under O. XVII, r. 3, 
Civil Procedure Code, isappealable. [p. 618, col. 2: A 

A suit can be dismissed under O. XVII, r. 3, Civil 
Procedure Code, only when time has been expressly 
granted for a specific purpose and the party to whom 
time has been so granted has failed to do what was 
necessary for that purpose. [p. 618, col. 2; B] 

A case was- fixed peremptorily on an application 
for adjournment by Advocates of both the parties 
and on the arlionrned date the plaintiff failed to 
appear on account of illness and his witnesses were 

enot sarwa l but his Pleader was present: 
kg Held, that the suit-could not be dismissed under 
©, XVII, xr. 3, Civil Procedure Oode.[p 619, col. 1; ©] 

` M 5 (J 
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First appeal from the judgment of the 
District Court, Pyapon, in Civil Suit No. 13 
of 1925. í 

Mr. Rahman, for the Appellant. 

Mr. Ba Maw. for the Respondent. 

JUDGMENT. —Appellant sued` re- 
spondent for divorce on grounds of what 
may be called “legal cruelty,” and claimed 
that she was entitled to all the property 
of the marfiage. Respondent contested the 
suit and issues were framed. Both sides 
filed lists of witnesses, and on the date 
fixed for hearing both sides had witnesses 
present. The case was, however, adjourned 
owing to the absence of the Judge. On the 
date to which thecase was adjourned the 
Advocates on the both sides asked for a 
postponement and the case was postponed 
aud was fixed peremptorily for the 3rd of 
Sentember and two following days. 

On the 27th of August appellant applied 
for summonses for two witnesses for the 
3rd of September, and the summonses were 
issued but were not personally served. 

On .the 3rd of September appellant's 
Advocate appeared but neither appellant 
nor any of her witnesses were present. 
Appellant’s Advocate applied foranadjourn- 
ment on the ground that appellant was ill. 

Respondent's Advocate opposed the appli- 
cation. TheJudgeheard both the Advocates, 
presumably on the application for an ad- 
journment, and next day passed orders 
refusing the adjournment and dismissing 
appellant's suit. 

Appellant appeals against the dismissal 
of her suit but no appeal lies against an 
order of dismissal for default. [A] An appeal 
‘does, however, lie against the dismissal of 
a suit under the provisions of O XVII,r. 3 
and appellant’s view is apparently that this 
is such an appeal. [Aj 

[B] It seems clear on the authorities that 
a suit can be dismissed under O. XVII, r. 3 
only when time has been expressly granted 
for aspecific purpose and the party to 
whom time has been so granted has 
failed to do what was necessary for that pur- 
pose. [B] If that is the correct view of the 
meaning ofthe rule then itis elear that ` 
the rule did not apply in this case, since 
time was not expressly granted to appellant 
for the purpose of causing the attendance 
of her witnesses, it'would seem to follow 
that the order could not hava been made 
under that rule. 

The question then arises whether or not 

the order is appealable. Prima facie it is 
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a decree, since itis the final expression of 
an adjudication which so far as regards the 
Oode expressing. it conclusively deter- 
mines the rights of the parties with regard 
to the matters in controversy in the suit 
and itis not an adjudication from which 
an appeal lies as- an appeal from an 
order and I do not think that it can be 
regarded as an order of dismissal for default 


within the meaning of s. 2 (2) (b) of the. 


Code. 

{ would, therefore, hold that the order 
is appealable as a decree. 

[C] [t is clear that the decision of the learn- 
ed Judge of the District Court was mis- 
taken. Appellant had actually taken the 
steps necessary to ‘cause the attendance of 
two of her witnesses. There is nothing to 
show thatshe was in any way to blame 
for their. failure to appear and the Judge 
ought to have given her a further opportun- 
ity of causing their attendance. [C] 

For these reasonsI am of opinion that 
the judgment and decree of the lower 
Court should be set aside and the case 
should be remanded with direction to re- 
admit thesuit under its original number 
and to proceed to determine it. 

The costs of the hearing in this Oourt 
except as otherwise directed in the order of 
this Court, dated th 24th of January, 1927, 
should abide the final order in the suit as 
to costs. 

Acertificate for the refund of the Oourt- 
fee paid on the memorandum of appeal 
should issue. 


R. L. Appeal allowed. 


MADRAS HIGH COURT. 
Sgconp Crviu APPBAL No. 1092 or 1923. 
December 20, 1926. 
Present:—Mr Justice Krishnan and 
Mr. Justice Odgers. 
MUTHUSWAMI PILLAI—Dezrenpant 
No. 1——APPELLANT 
versus 
SANDANA VELAN AND OTHARS— 
DEFENDANTS-——RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 48—Sale 
by Hindu father and minor sons of ancestral pro- 
perty—Suit by alienee for possession—Death of one 
minor son—Sale held not binding on other sons—Share 
of father passing to alienee, extent of —Hindu Law— 
Joint family—Alienation by father for purchase of 
better lands, binding nature of—Mere benefit, effect 


of, 
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Where a Hindu father who had two minor sons 
sold joint family property alleging, however, that it 
was purchased out of his self-earnings, and pending 
a suit by the alienee for possession. one of the minor 
sons died, and it was found that the alienation was 
not fora binding purpose: 

Held, that s. 43, Transfer of Property Act was 
applicable and the alienee was entitled to possession 
of half and not one-third of the property. [p. 619, col. 2; 
p. 620, col. 1: A] S 

A sale of land by a Hindu father for the purpose 
of purchasing a better land more convenient for 
cultivation which benefits the family is binding upon 
the minor members. [p. 620, col. 1; B] 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Madura, dated the ?8th July, 1922, in A. 
S. No. 64 of 1921 (A. S. No. 151 of 1921 
on the file of the District Court, Madura), 
preferred against that of the Conrt of the 
District Munsif, Melur, in O., S. No. 170 of 
1919, dated the 23rd September, 1920. 

Mr. K. B. Ranganatha Ayyar; for the Ap- 
pellant. 

Mr. P., R. Ganapathy Ayyar, for the Re- 
spondents. 

JUDGMENT.—The Ist defendant sold 
the plaint land for a sum of Rs. 2.000 
purporting to act for himself and his minor 
sons. In, the description of the property 
it was stated that the land had been pur- 
chased by the Ist defendant out of his self- 
earnings and was in his possession and en- 
joyment. Rupees 100 out of the sale price 
was paid at the time of the execution of the 
sale-deed. The plaintiff brought this suit 
for recoverv of possession of the suit proper- 
ty and made the Ist defendant and his two 
minor sons parties to the suit. The Dis- 
trict Munsif dismissed the suit. On appeal 
the Subordinate Judge gave the plaintiff 
a decree that he was entitled to a half 
share of the suit property and symbolical 
possession of the same on condition of 
his depositing Rs. 900 which represented 
the balance due for the price of halfthe 
property. [A] The 2nd defendant had died 
during the appeal, Jt was, therefore, held 
bv the Subordinate Judge that the plaint- 
iff, under s. 43 of the Transfer of Pro- 
perty Act was entitled toa half share of 
the property although at the date of sale 
he was only entitled to the Ist defendant's 
share which waa one-third of the whole. 

In appeal it is contended that s. 43 is 
not apnlicahle to thia case. The question 
is whether the ist defendant represented 
that he was authorised to transfer the 
whole property and whether the transferee 
necepted the sale on that representation, 
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There can be no doubt from Ex. A that 
the lst defendant-did purport to sell the 
whole property on behalf of himself and 
that be has purchased the property out 
of his self-earnings was in order to make 
the’ purchaser believe that he was getting 
a good title to the property. It is no 
indication that what was’ sold “was less 
than the whole property. This is the only 
point argued in the second appeal for the 
appellant which, therefore, fails. [Al 

In the memorandum of objections it is 
` urged that the plaintiff is entitled to get a 
decree for the whole property if he can 
show (1) that the sale was for a purpose 
beneficial to the family to which the minors 
belong or (2) if upon a partition ‘the suit 
land can be allotted to -the father’s share. 
Upon this point. the learned Subordinate 
Judge has‘ only considered whether the 
purpose of the sale as stated by the plaintifi's 
fourth witness constituted a binding neces- 
rity: He has not- considered whether the 
sale of this land which wassaid to be sold 
in ‘order to-purchase another land could 
not be for the benefit of the family. [Bj If 
the land that was intended to be purchas- 
ed wasa better land or more convenient 
for cultivation, it would clearly be for the 
benefit of the family that the suit land 
should be sold and another land purchased 
in place of it [B] Upon this point the parties 
have not realised what they have to prove 
and there is very little evidence on the 
point. The 3rd defendant who as a 
minor. is now represented by his: mother 
has‘“not: appeared to contest this- appeal 
or the- memorandum of objections. We 
must; therefore, call for a finding from the 
Subordinate Judge upon the evidence on 
record and such other evidence as the 


parties, may adduce whether the sale under - 


Ex. A was an act calculated to benefit the 
family’ of the lst defendant and his sons, 
The ‘present suit cannot be converted into 
one for general partition. Upon the alienee 
pringing a suit for general partition the 
equity between the parties will havé to 
be worked out, but he will-not be entitled 
to get the suit property allotted to the share 
of the 1st defendant unless the Ist defend- 
ant’s share in a general partition is at 
least’ equal in value to the value of the 
alienated property. The Subordinate Judge 
will therefore, report approximately what 
sig the net-value of the whole property of 
the juint family of defendants Nos. 1 and 3. 
Findings to be returned within one month 
e 
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after the re-opening of the lower Appellate- ` 
Court after the summer vacation, Ten days 
for objections. 





Ia compliance with the order contained 
in the above judgment, the Subordinate `- 
Judge of Madura submitted the following- 

FIN DING.—Viz, (1) whether the sale 
under Ex. A was an act calculated to benefit- 
the family of the lst defendant and his songs 
and they have called for a report on the- 
point -viz., (2) what isthe net value of the 
whole property of the joint family of de- 
fendants Nos land 3. 

1. It is stated on the plaintiff's side” 
that the sale was executed by the Ist 
defendant in order to purcliase some © 
other land of superior quality and higher 
value.: The suit lands are said to be 
waste lands without any source of irri- 


_ gation and the soil also is said to be saline: ` 


The evidence shows that the sale was exe- © 
cuted with the idea of -purchasing lands 
of a better quality and of a higher value 
and the question is whether the sale with 
that intention but without really purchas- 
ing the other lands would. benefit the 
minors. In fact there was no purchase and 
the minors were not benefited by it. But 
wording ofthe issue is whether the eale 
was au act calculated to benefit the family. 
It was, no doubt, calculated to benefit the 
family and I find the point accordingly. 

2. No evidence was let in to show’ the 
net value of the properties in the posses- 
sion of the defendants’ family - but: the 
evidence shows that the family had 10or 
11 acres and the lands that were not ‘sold 
are superior in value and larger in extent 
than the portion sold. Thereare only two 
Sharers in the family and the portion sold 
is‘ less than a half and also -much inferior 
in value to the portions unsold. I find 
this point accordingly. 

This second appeal and the memoran- 
dum of objections coming on for final 
hearing after the return of the above find- 
ing and report the Court delivered ‘the. 
following 

JUDGMENT.—We accept the finding 
and the memorandum of objections will 
be allowed with costs here and in the 
lower Appellate Court. ‘There will be” 
only ons- Vakil's fee for both the appeal 
and for tha memorandum of objections. 
The plaintiff will be given a decree’ for the 
suit property on payment of Rs. 1,900 
jnto Court to be paid to defendants Nos, 
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- l.and -3 in.one.month from this date. 
“There. will be no interest or mesne profits. 
'- Tf the money is not paid by the time 
allowed, plaintiff's suit will stand dismiss-. 
. ed. with costs, 
VN V. Appeal dismissed : 
Memo. of objections allowed. 





ALLAHABAD. HIGH COURT. 
.Ssconp CIVIL APPEAL No. 1418 oF 1924, 
i March 25, 1927. 
Present:—Mr. Justice Mukerji. 
+ RAM BHAROS PANDE AND OTHERB— ` 
© DEFENDANTS—APPELLANTS 


2 versus 
'-DHURJATI UPADHIYA —PLAINTIFR— 
RESPONDENT. 
Adverse possession—Acquisition of lawful right to 
v Dospaseicn before. completion of statutory pericd— 
. + Break of adverse possession. 

: Possession, adverse at its commencement, ceases 
“to be adverse, if before the completion of the statu- 
~ tory period, the person setting up adverse possession 
. acquires a lawful right to possession. 

A, a Hindu widow, made a gift of certain properties. 

“to her daughter B. The gift was invalid for want ofa 

registered deed, but B was put in possession. Before 

» the completion of the statutory period of twelve years 
| died and was succeeded by B: 

__ Held, that B's possession ceased to be adverse 

‘when the succession opened and the properties did 
“mot become her stridhan on the completion of 
- twelve years from the date ofthe gift. [p. 621, col. 2; 

_p: 622, col. 1; A] 

.~ „Second -appeal against the decree of the 
District, Judge, „Azamgarh, dated the 4th 
September, 1924. - 


„Messrs. P. L. Banerji and Mukhtar Ahmed, 


„for the Appellants. 

Dr, 8. N. Sen, for the Respondent. 
_JSUDGMENT,—This appeal relates to 
-two,-properties with respect to which the 
facts appear to be as follows.:—Musammat 
,Naipali was the. mother and Musammat 
Lakbpati was her daughter. . Musammat 

.Lakhpati married Batuk and the plaintiff- 
respondent is Batuk'’s brother and heir. 
The two properties in question: were ori- 
-ginally owned. by Musammat Naipali’s 
husband Molai. Molai purported to transfer 
these. properties in favour of his wife by 
merely effecting mutation of names so far 
back asin 1881. Musammat Naipali, there- 
fore, started holding adversely against her 
husband and it may be that she com- 
. pleted an absolute title in herself. It has 
- been assumed, therefore, that Musammat 
Naipali was the absolute owner of the 
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properties. She, in 1890, got the name of 
her daughter entered in the papers against 
the properties in question. No deed of 
gift was executed but the mutation pro- 
ceedings show that the mutation was ap- 
plied for on the basis of a gift from mother 
to the daughter. Musammat Naipali died 
in 1899 and Musammat Lakhpati continued 
to be in possession, as before, under the 
mutation order. The plaintiff says that 
Musammat Lakhpati died as the full owner 
of the property and the property being 
her stridhan, was inherited by her husband 
Batuk and he, the plaintiff, as the heir 
of Batuk is eutitled to the property. On 
the other hand, the defendants say that 
the property was Musammat Naipali’s, 
Musammat Lakhpati's possession, although 
it started as adverse to Musammat Naipali, 
became permissive and as that ofan heir, 
when she succeeded to the estate of Musam- 
mat Naipali, that on the death of Musam- 
mat Lakhpati the property reverted to the 
estate of Molai or it would go to such 
person as may be the heir of Musammat 
Naipali and not to the plaintiff. [A] The 
decision of the case, therefore, turns on the 
question ‘whether Musammat Lakhpati's 
adverse possession ceased to be adverse on 
the death of her mother?’ The learned 
District Judge held that the original ad- 
verse possession continued; but I do not 
find myself in a position to accept this 
proposition of law. The possession, no 
doubt, started adversely to the mother, but 
the nature must be deemed to have changed 
on the accrual of a rightful title to the 
property. No casés have been cited before 
me as supporting the learned Judge's view. 
My view is based on the eternal principle 
of law, viz., where there is a title to 
which possession may be traced, it cannot 
be assumed or asserted that the possession 
was adverse. The case would have been 
different if, before the mother’s death 
Musammat Lakhpati had completed a title 
for herself by twelve years’ possession. On 
the death of the mother, her heir might 
have successfully claimed her property, if 
Musammat Lakhpati could paint to no title 
in herself other than nine . years’ (1890 to 
1899) adverse possession against the mother, 
The gift, for want of a registered deed, 
was void in law and there being no con- 
sideration moving from the daughter, no 
question of ‘part performance of a contract’ 
could arise. Thus, when the succession - 
opened out, Musammat Lakhpati's poss33- 


622 ; 
sion ceased to be adverse. She could not, 
having accepted the benefit of inheritance, 
say that her possession, even after her 
mother’s death, wasadverse tu her. [A] - 

The appeal -succeeds and is allowed with 
costs. The decree of the Court below is set 
aside and the decree of the original Court is 


restored with costs to the appellants 
x hout, 
i eog Appeal allowed. 


AN. A. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 473° 
oF 1925. > 
December 13, 1926. 
Present:—Mr. Justice Duval and 
i Mr. Justice Mitter. - 
SABJAN BIBI AND ANOTAER—PLAINTIFFS 
° — APPELLANTS 
versus 
ASANULLA SHEIKH AND oTHERS—. 
- DEFENDANTS— RESPONDENTS. l 
Co-owners—Ouster—Decree for possession—Failure 
to execute decree—Suit for partition, whether main- 
tainable—Partition pre-supposes possession—A dverse 
possession —Symbolical possession, whether amounts to 
OSSESSTON. f WA 
‘ Oe that a co-owner may be entitled to insti- 
' tute a suit for partition it is essential that he should 
be in actual or constructive possession of the pro- 
erties, and whether he has such possession or not, 
R to be determined in view of the ‘principle that the 
possession of one co-owner is prima facie the pos- 
gession of all the co-owners, and his possession must 
be presumed to be in conformity with his right and 
title as co-owner. If itis established, that he is not 
in possession af all of any portion of the joint pro- 
erty, that there has been a complete ouster, he 
phat sue for recovery of possession and partition 
and pay ad valorem Court-fees upon a plaint ap- 
propriately framed for the purpose. If, how- 
aver, the possession of the plaintiff is admitted 
or established over what forms part of the joint 
estate, the suit does not cease to be one for partition, 
merely because the ‘defendant denies the title of 
laintiff to a share of the estate or to specific lands 
of the estate and asserts a hostile and adverse pos- 
session therein.* (p. 623, col: 2; Al | 
Bidhata Rai v. Ram Chariter Rat (1), followed. 
A. suit for partition pre-supposes joint possession, 
actual or constructive. [p. 623, col. 2; BJ . 
The remedy of a co-owner who has been ousted and 
who has on that allegation obtained a decree for 
ossession, is to execute that decree. He cannot in- 
a kute a fresh, suit for possession or sue for parti- 
tion where his right to execute the decree is barred 
py limitation. [p. 624, col. 1; ©] 
Gorea v, Appuhamy (2), explained. 
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The obtaining of symbolical possession in erecu- 
tion of a decree operates as actual possession so far 
o to the decree are concerned. [p. 624, col, 

Appeal against the order of the Officiat- 
ing Subordinate Judge, Rangpur, dated 
the 28th of August, 1925, reversing that of ' 
the Munsif, First Court at Gaibandha, dated 
the 28th of November, 1923. . 
` Mr. Atul Chandra Gupta and Babu Jiten« 
dra K. Sen Gupta, for the Appellants. 

Moulvi Nasim Ali and Babu Diptendra 
Narain.Ghose, for the Respondents. 


JUDGMENT. 

Mitter, J.—This appeal has been pre- 
ferred by the plaintiffs and is directed 
against an order of remand. Plaintiffs’ 
ease is that the defendants kept the plaint- 
iffs out of possession of the lands in suit 
and the plaintiffs consequently had to bring 
a title suit for recovery of possession of 
the lands. In that suit plaintiffs got a 
declaration of title in respect of 10-anna 
i.pies share. On appeal by the defend- 
ants the extent of the plaintiffs’ share was ` 
reduced to 9-annas 10-23/28-pies and 
plaintiffs’ decree for khas -possession in 
respect of that share was confirmed in 
appeal by the decree, dated the 3lst of 
May,-1919. The plaintiffs asked the defend- 
ants to have the lands partitioned amic- 
ably and to give up possession of plainte 
iffs’ share of the lands but the defendants 
refused to giye up possession and have 
been exclusively possessing all the lands, 
It may be mentioned here that it does not 
appear that the plaintiffs made any at-~ 
tempt to execute the decree for recovery 
of joint possession through Court. They 
did not even obtain symbolical possession. 
The plaintiiis commenced the present suit 
to which this appeal relates for partition 
of the lands in suit by metes and bounds 
and pray that they may be putin posses- 
sion of the lands which may fall to their 
share on partition. There was alsoa prayer 


‘for recovery of mesne profits.: One of the 


issues raised in the trial Court was:—lIs 
the suit for khas possession barred by the 
Law of Limitation? The Munsif held that’ 
the suit was not so barred as the previous 
title suit between the parties was decided 
in 1917 and the appeal was decided in 
lyly and the present suit was instituted 
in the year 1925, i.e., within 12 years from 
the date of decision of the first suit, The 
Munsif granted a preliminary ‘decree for 
partition and appointed a Commiscioneg 
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to effect the partition of the jote into two 
allotments, one for plaintiffs’ share. and 
the other for defendant No. 1's share, and 
directed that the plaintiffs would get khas 
‘possession of their lands. Wasilat was 
also granted. On appeal-by the defendants 
the lower Appellate Court held that the 
plaintiffs’ claim for khas. possession was 
barred by s. 47 of the Civil Procedure 
Code, but allowed the plaintiffs to convert 
the present suit into a proceeding in exe- 
cution under s. 47, cl. (2) of the Code of 
Civil Procedure, subject to any objection 
as to limitation. But as there was no 
sufficient material on the record to decide 
the question of limitation he framed an 
‘issue on the point and remitted the case 
to the Court below for the trial of that 
issue. The issue which was framed by the 
lower Appellate Court runs as follows:— 
“If there is no har of limitation to this 
suit being treated as a proceeding in exe- 
cution.” The lower Appellate Court fur- 
ther observed that “as the finding of the 
lower Court on other points was not 
assailed and is not being disturbed in 
appeal, the suit will be decreed with 
costs if the issue is” decided in plaintiffs’ 
favour and will stand dismissed with. costs 
if it is decided against them.” Against 
this order of remand an appeal has been 
preferred in this Court and it has been 
contended before us by the learned Advo- 
cabe for the appellants that the lower 
Appellate Court is wrong in holding that 
..B, 4&7 of the Civil- Procedure Code: bars the 
present suit and that it should have held 
that the decree in-the previous suit be- 
tween the parties having declared plaint- 
iffs’ title they must be deemed to be in 
constructive possession of the suit-lands 
and as they were in possession within 
12 years of the suit they are entitled to 
a decree for partition by metesand bounds 
and to a decree for recovery of possession 
after partition. We are unable to accept 
this contention for we think that the plaint- 
iffs cannot now be heard to say that they 
are in constructive possession of the dis- 
puted lands after having alleged in the 
previous suit that they were dispossessed 
‘in 1320 B. S. and having succeeded in 
- the previous suit in obtaining a decree for 
khas possession on the basis of such alle- 
gation. Plaintiffs’ present’ suit for parti- 
tion must, therefore, be regarded as having 
been brought by persons who are out of 
Possession of joint lands. Such a suit is 
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not maintainable, for, as has been pointed 
out in the case of Bidhata Rai v. Ram 
Chariter Rai (1) the plaintiff is entitled to 
maintain a suit for partition only if his 
possession to some part of the joint pro- ` 
perty is admitted or established. [A] lt is 
essential that he should be in actual or 
constructive possession of the properties, 
and whether he has such possession or 
not, is to be determined in view of the 
principle that the possession of one co- 
owner is prima facie the possession of all 
the co-owners, and his possession must be 
presumed to be in conformity with his 
ight and title as co-owner. If it is establish- 
ed, that he is not in possession at all 
of any portion of the joint property, that 
there has been a complete ouster, he must 
sue for recovery of possession and partition 
and pay ad valorem Oourt-fees upon a 
plaint appropriately framed for the purpose, 
This follows from the principle that partis 
tion signifies the transformation of joint 
possession into separate possession. I£, 
however, the possession of the plaintif ig 
admitted or established over what formg 
part of the joint estate, the suit does not 
cease to be one for partition, merely bes 
cause the defendant denies the title of 
plaintiff to a share of the estate or to 
specific lands of the estate and asserts a 
ray’ title and adverse possession therein, 


It follows, therefore, that if the right of 
the plaintiffs to execute the decree for 
khas possession is barred by the Statute of 
Limitation he cannot again sue for recovery 
of khas possession, And consequently being 
out of possession the plaintiffs are not 
entitled tosuefor partition, In sucha case 
the Court can only pass an ineffective 
decree for partition for it cannot grant to 
the plaintifis the relief of possession on 
partition, It has been ingeniously argued 
by the learned Advocate for the appellants 
that his inability to execute the decree 
for joint possession, assuming such inabil- 
ity to exist, does not preclude him from 
suing for possession after partition which 
is not the same as joint possession. [B] This 
argument is unsound, fora suit for parti- 
tion presupposes a joint possession either 
actual or constructive. [B]. Reliance has also 
been placed by the learned Advocate for 
appellants on the case of Corea v, Appu- 


yt 120. W. N. 37; 6 O. L. J, 651; 3 M, LT 
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hamy (2) for the proposition that the right 
to partition is not lost unless there is an 
` ouster for the statutory period which would 
bar the title of the co-owner claiming parti- 
tion.[C] All that that case lays down is that 
` a co-owner’s possession of joint lands is not 
‘prima facie adverse against another co- 

owner’ and that a co owner’s possession is 
possession on behalf of all the other co- 
_ owners. But it is no authority for the 
proposition that where aco owner admits 
` that he is not in possession of joint lands 
“and thatthe possession of the other co- 
owner is not possession on his behalf but 
. exclusive and hostile possession, still such 
hostile possession is to be regarded as 
` possession on behalf of all including the 

‘excluded co owner. In this view we think 

‘that the decision of the lower Appellate 
- -Oourt is right and as the defendants did 
. not raise the plea under s. 47 in bar of suit 
‘dn the Oourt of first instance plaintiffs 

should be given an opportunity of showing 
that his right to execute the decree for 
joint possession in the previous suit is still 
subsisting, and is not barred by limitation.[C} 
[D] If the plaintiff had obtained symbolical 
possession in execution of the decree in 
the previous suit then that symbolical 
possession .would have amounted to actual 
possession as between the plaintifis and 
defendants and plaintiffs’ right to sue for 
partition would have been subsisting 
within twelve years of the previous suit. [D] 
.., Bee Juggobundhu. Mukerjee v. Ram Chunder 

Bysack (3) as also the decision of the 

. Judicial Committee in Midnapur Zamindary 
Co. v. Naresh Narayan Roy (4). But as 
. we have stated at the outset no symbolical 
|. possession was obtained in this case and 
. the principle of the decision of the Judicial 
` Committee does not apply. 
' ‘The result is thatthe order of the lower 
| Appellate Court must be affirmed and 
` the appeal dismissed with costs, two gold 
mohurs. 
-_Duval, J.—I agree. 
A, N. A. Appeal dismissed. 
(2) (1912) A. O. 230; 81 L. J. P. ©: 151; 105 L. 


{3) 5 0. 58425 O. L. R. 548; 3 Shome L. R. 68; 2 
Ind. Dec. (N. s.) 979 (F. BJ). 

(4) 80 Ind. Cas. 827; 51 L A, 293; 29 C. W. N. 34; A. 
I, R. 1924 P. O. 144; 26 Bom, L. R. 651; 47 M. L.J. 
23; 510, 631; 35 M. L. T. 169; (1924) M. W, N. 723: 
| 20L. W. 770; L. R. 5 A. (P. C.) 137; 23 A.L. J, 16; 

8 Pat. L. R. 193; 6 P. L. T. 750 (P. O.). 
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LAHORE HIGH COURT. 
MISCELLANEOUS First Civin APPBAL No. 
1670 or 1926, 
March z1, 1927, 
Present :—Mr. Justice Jai Lal. 
SITA RAM AND aNoTHER—APPLICANTS— 
APPELLANTS ` 


versus 
HUKAM OHAND AND OTHERS— OREDITORS— 
- RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 10, 24— 
Inability to pay debis—Burden of proof. 

“Where a debtor has filed a list of assets showing 
his inability to pay debts it is not for him’ to prove 
that he has no other property except that mentioned 
in the list but it is for creditors to prove afirma- 
tively that he has sufficient property to satisfy their 
debts. [p. 625, col. 1.] f 

Miscellaneous first appeal from the order 
of the District Judge, Jhelum, dated the 
26th March, 1926. 

Mr. Ghulam Irasul, for the Appellants. 

Mr. Mukand Lal Puri, for the Respondente. 


JUDGMENT. —Sita Ram and Damodar 
Mall, two brothers presented anapplicationof 
insolvency alleging that their debts amount- 
ed to Rs:6,939 and their assets to Rs.700 odd. 
The application was opposed by some of 
the creditors but was supported by others. 
The learned District Judge has rejected 
the application holding that the appli- 
cants were able to pay their debts. 

On appeal it is contended by Mr. Ghulam . 
Rasul, Advocate for the petitioners, that- 
the learned District Judge has wrongly ap- 
preciated the evidence and hasnot followed 
the proper procedure in deciding the case. 
Section 24 (2) of the Provincial Insolvency 
Act requires that the debtor, if present, 
should be examined by the Court, as to his 
conduct, dealings and property in the pre- 
sence ofsuch creditors as appear at the 
hearing and the creditors shall have the right 
to question the debtor thereon, Though at 
the end of the case the debtor was put in the 
witness box he was not examined in detail 
as to his property and as regards other 
allegations made by the creditors, Two 
issues were framed:—- 

1. Whether the debts of the petitioners 
amounted to Rs. 00? and 

2. Whether they were unable to pay 
them ? : 

The. testimony of one creditor alone 
A. W. No. 1 showed that the liability of the 
applicants to this witness is Rs. 1,400 in re- 
spect of which he holds decrees against 
them. There are other debts admittedly 
owing by the applicants. I hold, therefore, 
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that the first issue had been proved by the 
applicants, 

[A] As regards the second issue the appii 
cants having filed a list of their assets I am 
unable to see how they could be required to 
prove that they had no other property 
except the one mentioned, in such list. It 
was for the creditors to prove affirmatively 
that they had property sufficient to satisfy 
their debts.[A] Ia my opinion, this has not 
been established. Vague statements have 
been -made by some of the witnesses who 
say that the applicants were able to pay 
four, five or six thousand rupees. With 
regard to their property some sav that it 
is worth Rs. 2,000 others say it is worth 
Rs; 4,000 or Rs.5,000. It is impossible to hold 
on such evidence that the petitioners have 
sufficient properiy to pay Rs. 6,900 odd. 

The learned Counsel for the respondents 
contended before me that the petitioners 
had not disclosed whole of the property 
which belongs tothem and that they are 
joint with their brothers whose shares in the 


joint property should have been mentionedin ° 


the Schedule, he further contended that the 
debts mentioned in the Schedule of liabilities 
are fictitious. These are all matters which 
may have to be gone into in the insolvency 
proceedings. Jl express no opinion thereon 
and leave them to be decided by the learned 
District Judge. 

In my opinion the petitioners have proved 
a prima facie case entitling them to be 
adjudicated insolvents. I accept this appeal 
and adjudicate Sita Ram and Damodar Mal 
as ‘insolvents, and direct the learned District 
Judge to proceed with the insolvency 
proceedings in accordance with law. The 
parties will bear their own costs in this 
Court. 


R.L Appeal accepted. 


ea 


RANGOON HIGH COURT. 
First Civiu APPEAL No. 118 or 1926, 
February 7, 1927. 
Present:—Sir Guy Rutledge, Kr, Chief 
Justice, and Mr. Justice Brown. 

A, P. JOSEPH-—PLAINTIFP— APPELLANT 
versus 
E. H. JOSEPH—Derenpant— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6 (d)— 
Conneyance of property in favour of sons for life 
with remainder over to their children—Transfer of 
_ life-interest, asad of—Void transfer, not neces- 
sarily unlawful, 

40 
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An estats for life is property capable of being 
transferred. Therefore, where a father conveyed cer- 
tain immoveable property to his four sons in equal 
shares for their lives with remainder over to their 
children per stirpes and.the document did not con- 
tain any condition forbidding mortgaging, charging 
or disposing of the life-interest, it cannot be said 
that the interest created in favour of the sons is res- 
tricted interest within the meaning of s. 6 (d), Transfer 
of Property Act, and, therefore, inalienable. [p. 625, 
col. 2; p. 626, col. 1; Al 

“Section 6 (d) of the Transfer of Property Act 
merely means that if a transfer is made in contraven- 
tion of the section it is of no effect. It does not 
ae the transfer or render it ‘unlawful’. [p. 626, 
col. 1; 


Appeal from a judgment of the Original 
Side of this Court, in Civil Regular No, 
356 of 1925, 

Mr. A. B. Banerjee, for the Appellant. 

Mr. Shaffee, for the Respondent. 

JUDGMEN T.—This is an appeal from 
a judgment ofthe Original Side of this 
Oourt dismissing the plaintiff appellant's 
suit on a preliminary objection, namely, 
that under s. 6 (d) of the Transfer of 
Property Act, the respondent's interest in 
property conveyed to him and his three 
brothers under a deed of gift by their 
father, dated 21st November, 1912, was 
restricted in its enjoyment to the respondent 
personally and could not be transferred by 
him. The learned Judge further held that 
such an encumbrance being forbidden by 
law, plaintiff-appellant, by reason of s. 24 of 
the Indian Contract Act, could not get a 
simple money decree. To ascertain whether | 
the respondent's interest was restricted in 
its enjoyment to him personally, we have 
to refer to the instrument creating it, which, 
curiously enough, was not filed as an 
exhibit in the trial Oourt. By consent of 
the Advocates, however, a certified copy of 
this deed of gift has been put in by consent 
and has been marked Ex.B. [A] From an exa- 
mination of the terms of that instrumént, it 
seems clear that subject to a charge in respect 
of portions for the two sisters, immoveable 
property was conveyed by the donor-father 
to his four sons equally for their lives and 
after them to their children per stirpes, that 
is to say, an ordinary life-estate without 
any right of partition during” the lifetime 
of the donees. We have examined this 
document to see if there was any condition 
forbidding the mortgaging or charging or 
disposing of that life interest, and we have 
failed to discover any such limitation. The 
learned Advocate for the respondent relies 
upon a clause i in the latter portion of the 
instrument ‘whereby the. nese younger 
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brothers appoint their eldest brother as 
their attorney to collect the rents of the 
property and to manage it. We cannot 
infer from this provision any limitation of 
the rights of ownership. It is obvious that 
four managers ofa property would not be 
convenient and it is quite natural that they 
should select their eldest brother to act for 
them in the matter of collecting rents and 
managing the property. An attorney, after 
all, is only an agent, and we cannot infer 
from the appointment of an agent any 
derogation from the proprietary rights of 
the three brothers. [A] 


By s. 10 of the Transfer of Property Act 
we see that an absolute condition restrain- 
ing alienation is void, but in this case we 
do not require to consider this section, for, 
in our opinion, there is no condition in the 
deed restraining alienation, much less 
mortgaging or charging a life-interest. 
It is perfectly clear law that an estate or 
life is properly capable of being transferred. 
The learned Advocate for the respondent 
bas cited a recent decision in an unauthoris- 
ed report of a Full Bench of the Madras 
High Court. That was acase of mainten- 
ance and the attempted transfer of this right 
of maintenance by a Hindu widow. The 
facts of the case bear no analogy whatever 
to the present one, which, as already 
mentioned, is an interestin an undivided 
property for life. 


Though it may not be necessary in. view 
of our decision, we consider that the 
learned Judge erred in holding that the 
plaintif-appellant was not entitled to 
a money-decree, He bases his decision 
upon s. 24 of the Indian Contract Act and 
considers that an attempted charge or 
mortgage of an interest in property restrict- 
ed in its enjoyment to the owner personally 
is unlawful. Section 6 (d) of the Transfer 
of Property Act does not say that such a 
thing is unlawful, but merely that it cannot 
pe done. Section 23 of the Indian Contract Act 
defines “unlawful” as, amongst other things, 
that which is forbidden by law. This is the 
only possidle*heading in s. 23 under which 
this transaction could be attempted to be 
brought. It could scarcely be argued that 
a loan from one brother to another was im- 
“moral or opposed to public policy. [B] By 
saying that a transaction cannot be done, 
s. 6 (d) merely means if, purported to be 
done, it is of no effect, which is a very 
different thing from forbidding it to be 
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done and imposing a penalty in case of its 
being done. [B] 

The learned trial Judge relies upon a 
decision of a Bench of the Allahabad High 
Court. [Har Prasad v. Sheo Gobind (1).] 
That case is a good illustration of the differ- 
ence which we have drawn, because of the 
learned Judge’s remark at page 487* that 
“mortgage contracts are forbidden by the 
provisions of the Agra Tenancy Act.” We 
have not the Act before us, but the remark 
already quoted is obviously the basis of 
their judgment. f 

For these reasons the appeal must be 
allowed and we set aside the order and 
judgment appealed from and remit the case 
to the trial Court for trial and disposal on 
the other points raised in the pleadings. 
The appellant is entitled to costs five gold 
mohurs and to a refund of the Court-fee 
under the Oourt Fees Act. 

R. D. Appeal allowed 
(1) 67 Ind. Cas. 793; 44 A. 486; 20 A. L. J. 318; 
A. I. R. 1922 All. 134. 

*Page of 44 A.—[Fd.]] 
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ALLAHABAD HIGH COURT. 
Ssconp Ciyit Appgau No. 897 oF 1926. 
March 7, 1927. 
Present :—Mr. Justice Boys and 
Mr. Justice Kendall. 
. ABDULLAH AND ANOTHEK-——PLAINTIPFS 
—APPELLANTS . 
versus 
SECRETARY or STATE ror INDIA In 
COUNOIL AND ANOTHER— DERENDANTS 


— RESPUNDENTS, 

Co-operative Societies Act (II of 1912), as amended 
by Co-operative Societies (Amendment) Act (III of 
1919), 8. 42 (4) (a)—Attachment by Collector—Objection 
—Dismissal of objection—Civil suit, whether maintain- 
able—U, P. Land Revenue Act (III of 1901), ss. 149, 
233 (m)—Remedy of claimant—Civil Procedure Code 
(Act V of 1908), O. XXI, rr. 58, 68, whether applicable. 

The remedy, if any, ofa claimant who objects to 
an attachment and sale of moveable property by a 
Collector on requisition being made to him on that 
behalf by the Registrar of Co-operative Societies 
under s. 42 (4) (a) of the Co-operative Societies 
Act as amended by Co-operative Societies (Am-~ 
endment) Act (III of 1919), is to appeal to the 
Commissioner under ss. 210 and 211 of the U. 
P. Land Revenue Act. Section 149 read with s. 233 
(m) of the U. P. Land Revenus Act forbid the institu- 
tion of a suit ina Civil Court. Rules 58 to 63 of O. 
XX! ofthe Civil Procedure Code are not applicable 
to such proceedings. |p. 627, col. 2; p. 628, col. 1; A] 

poe of State for India v. Mahadei (1), follows 
ea. 
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. Second’ appeal from a decree of the 

Additional Subordinate Judge, Buland- 

shahr, dated the 17th February, 1926. —__ 
Mr. M. A. Aziz, for the Appellants. 


Messrs. G. W. Dillon and N. P. Asthana,. 


for the Respondents. 
JUDGMENT.—This is a plaintiffs’ 
appeal in a suit for refund of money 
realized from them by the sale of cattle. 
A Co-operative Bank in Bulandshahr went 
into liquidation and a Liquidator was in 
due course appointed. He found that one 
Zabur was a debtor of the Bank, Pro- 
ceedings in such a case are governed by 
the Cooperative Societies Act of 1912. 
Saction 42 ofthis Act has been amended 
for the purposes of these Provinces by 
the United Provinces Act III of 1919 
which has added tos. 42% (a), sub-s. (4) 
(a) which reads as follows:—“Any sum 
ordered under this section to be rə- 
covered as a contribution to the assets 
of the Society or as costs of liquidation 
may be recovered, on a requisition being 


made in this behalf to the Collector by - 


the Registrar of Co-operative Societies, in 
the same manner as arrears.of land re- 
venue,” The Registrar of Oo operative 
Societies or the Liquidator on his behalf 
invited the Collector to attach certain 
animals—cattle and horses as being the 
property of Zahur. An attachment was 
accordingly effected, Abdullah and Sultan, 
the present appellants lodged an objection 
before the Collector of Bulandshahr claim- 
ing the animals to bs their own. This 
was dismissed on the 29th of August, 1924, 
Subsequently, apparently, in order to save 
the animals from injury in the custody 
in which they were, Abdullah and Sultan 
got them releassd on the security of one 
Hira Lal for Rs. 750. Hira Lal had sub- 
sequently to pay Rs. 720 in satisfaction 
of Zabur's debt. After an infructuous suit 
had been filed, which was allowed to be 
withdrawn with permission to filea fresh 
suit owing to the Secretary of State not 
having been made-a party, the present suit 
was filed by Abdullah and Sultan and 
Hira, the surety against the Secretary of 
State, the Liquidator and Zahur. The 
first Oourt dismissed the suit in toto. 
On appeal the learned Additional Sub- 
ordinate Judge dismissed the appeal as 
regards the claim against the Secretary of 
State and the Liquidator, but: decreed the 
appeal to the extent that he gave the 
' plaintifs a declaration to the effect that 
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they were entitled to recover Rs. 720 from 
‘Zahur, defendant No. 3, on payment of the 
requisite Court-fees therefor. Against 
this decree Abdullah and Sultan have- 
appealed making the Secretary of State 
and the Liquidator respondents to the 
appeal. Zahur, defendant No. 3, has not 
filed any appeal. Both the lower Courts 
have held that no civil suit would lie in 
a matter of this nature against the Secre- 
tary of State or the Liquidator. 

We have cited the terms of sub-s, 4 (a) 
of 8.42 ofthe Co-operative Societies Act 
as amended in these Provinces. According 
to that amendment any sum ordered to be 
recovered as a contribution, etc., may’ be 
recovered “in the same manner as arrears 
of land revenue.” The section of the 
Land Revenue Act applicable is s. 149. 
That enacts that the Collector may attach 
and sell the moveable property of the 
defaulter and that such attachment and 
sale shall be made according to the law 
in force at the time being for the attach- 
ment and sale of moveable property under 
the decree of the Civil Court. » 

[A] The contention in this appeal has 
centred round the question whether the 
provisions of O. XXI, rr.58 and 63 of the 
Code of- Oivil Procedure are applicable, 
in which case the remedy of the plaintiffs 
would be by bringing sueh a suit as 
that from which this appeal arises, or 
whether ‘such a remedy is barred to them 
by the provisions of s. 233 (m) of the Land 
Revenue Act, and their remedy, if any, 
was by appeal to the Commissioner under 
ss. 210 and 211 of the Land Revenue Act 
from the order dismissing their objec- 
tion, ` 

Weare unable to hold that the provisions. 
of s. 233 (m) do not forbid such a suit 
as the present, It is there clearly laid 
down that no person shall institute any 
suit in a Civil Court with respet to 
claims connected with, or arising out of 
the collection of revenue “other than 
claims under s. 183, or any process enforc- 
ed on account of an arrear of revenue, 
or on account of any sum which is by this 
or any other Act realizable as revenue.” 
This is clearly a case in which a sum was 
being realized as revenue, and the claim 
is clearly connected with and arising out 
of that transaction. There is, therefore, 
nothing in the words of the section which 
could justify us in holding that it did» 
not forbid a suitin 9 Oivil Qourtin the 
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‘circumstances of this case. 
‘ferred for the appellants to s. 183 which 
expreesly provides fora civil suit in certain 
circumstances, and it was urged that if a 
civil suit could be brought by a peison 
whohad defaulted in payment of revenue 
a fortiori it would be natural to expect 
that a suit in the present circumstances 
could be brought by a stranger who 
asserted that he had nothing whatever to 
ue with the revenue or the payment there- 
of. 

Bat this argument overlooks the fact 
thats. 233 (m) expressly excepts suits under 
s. 183 and the existence of that particu- 
lar section emphasises the intention of the 
Legislature to bar all other suits except- 
ing suits unders 183. 

A similar question came before this 
Court and is reported in Secretary of Stute 
for India v. Mahadei (1). In that case their 
Lordships commented on the hardship 
which a person suffered who was, in circum- 
stances such as the present, debarred from 
filing a civil suit, but they held that the 
law was cledr and that no other conclusion 
was possible. We ourselves are unable 
to find any adequate reason for differing 
from this conclusion. [A] s Š 
“We have noted above that the lower 
Appellate Court has given a declaratory 
decree to the plaintiffs as against Zahur 
no doubt relying upon the decision.in Tulsa 
Kuar v. Jageshar Prasad (2). Zahur has 
not appealed and we have not, therefore, 
had to consider this question. 

The appeal is, therefore, dismissed with 
costs. 


A, N. A. Appeal dismissed. 
(D) 19 A. 127; A. W. N. (1896) 199; 9 Ind. Dec. (N. s.) 


mn 3 A. L. J. 372; A. W. N. (1906) 114; 28 A. 





RANGOON HIGH COURT. 
First Civin Appmat No. 29 oF 1926. 
January 18, 1927. 
Present:—Sir Guy Rutledge Kr., Chief 
Justice, and Mr. Justice Brown. 

P. M. CHETTYAR FIRM—APPELLANTS 

k versus 
MA SHWE PON AND OTHERS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O: VI, r. 1? 
«Amendment of plaint~Suit on mortgage—Mortgage 
Found to be unreyistered—Amendment of suit on equit- 
able mortgage and for personal decree, whether per- 

e 
« 
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missible—Letters Patent (Rang), s. 18—Refusal of 
leave to amend—Appeal, competency of. 

An order refusing leave to amend a plaint is a 
judgment within the meaning of s. 13, Letters Patent 
of the Rangoon High Court and is, therefore, appeal- 
able under the Letters Patent. [p. 628, col. 2; A] 

Where a plaintiff first sues as if on an ordinary 
registered mortgage but subsequently finding that 
the mortgage is not registered amends his plaint 
alleging that he lent the money on the security of 
an equitable mortgage and asks for a personal decree, 
the amendment should be allowed inasmuch asta 
prayer for a personal decree is an ordinary and not 
an inconsistent prayer in mortgage suits and although 
the cause of action on an equitable mortgage is 
different from one on an ordinary registered mort- 
gage it cannot be said that it is so distinctly in- 
consistent with the latter as to justify a refusal of 
leave to amend. [p 629., cols. 1 & 2; B] 

Appeal from an order of this Court” 
on the Original Side, in Civil Regular 
No. 523 of 1924. 

Mr. B. K. B. Naidu, forthe Appellants, 

Mr. F. C. Brown, for the Respondents. 

JUDGMENT.—This is an appeal 
from an order of this Court on the Origi- 
nal Side refusing to allow an amend- 
ment of the plaint on the ground, as given 
in the order, that the cause of action in the 
amended plaint is distinct and inconsistent 
with the previous suit. It appears frem 
the record that the appellant first sued as 
if on an ordinary registered mortgage, but, 
subsequently, finding that the mortgage 
was not registered, asked and obtained 
leave to amend his plaint, This leave was 
granted on the 31st July, 1925, and the ap- 
pellant was ordered to pay costs, which he 
has already done. In that order the defend- 
ants had liberty to file an amended written 
statement and, in this amended written 
statement, they objected to the proposed 
amendment as setting up a totally different 
and inconsistent case. The matter came on 
for argument before a different Judge, and, 
for the reasons already stated, he refused 
to allow the plaintiffs to amend and, asa 
result of this refusal, the suit was dismissed 
on the 6th January, 1926. i 

[A] An objection was urged on behalf of the 
respondents that the appellant is wrong in 
appealing from the order refusing leave to 
amend and that he ought to have appealed 
from the dismissal of the suit. We do not 
think that this objection can prevail. In 
the circumstances of this case we have no 
hesitation in holding that the order appeal- 
ed from isajudgment within the meaning 
of cl. 13 of the Letters Patent, and, if that 
order was wrong, the subsequent judgment 
and decree are invalidated. [A] Order VI, r, 
1, of the Code of Civil Procedure states that 
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all such amendments shall be made as may 
be necessary for the purpose of determin- 
ing the real questions in controversy be- 
tween the parties. No doubt there are 
authorities which clearly limit the exercise 
of this right of privilege; an instance of 
one of such cases is to be found in Ma Shwe 
Mya v. Maung Mo Hnaung (1), where Lord 
Buckmaster declares at page 217*: “All rules 
of Court arenothing but provisions intended 
to secure the proper administration of 
justice, and itis, therefore, essential that 
they should be made to serve and bs 
subordinate to that purpose, so that 
full powers of amendment must be 
enjoyed and should always be liberally 
-exercised, but nonetheless no power has 
yet been given to enable one distinct cause 
of action to be substituted for another, nor 
to change, by means of amendment, the 
subject-matter of the suit.” The latter 
words are, no doubt, very wide, but they 
have to be read in connection with the 
facts of that case, which show that the 
parties originally sued in respect of a 
contract made in 1912, and, when they 
came up to the Appellate Court, viz., the 
Judicial Commissioner of Upper Burma, 
they applied and obtained an amendment 
basing their case upon a contract made 
in 1903. [B]It will be seen that these facts 
- are very different from those in the present 
case. What the appellant primarily wants 
is the re-payment of his money with in- 
terest. His first allegation, no doubt, was 
that helent the money on the security of 
an ordinary mortgage and in his amended 
plaint he alleges that he lent the money 
on the security ofan equitable mortgage 
and also asks for a personal decree. A 
personal. decree is an ordinary and certainly 
not an inconsistent prayer in mortgage 
suits, and, although the cause of action on 
an equitable mortgage is different from 
the one on an ordinary registered mort- 
gage, bearing clearly in mind the nature 
of both and the primary relief sought, 
namely, the re-payment of the money lent 
with interest, we do not consider that the 
claim, as set up in the amended plaint, 
was so distinctly inconsistent with the 
original plaint that the amendment should 
have been refused. Though the causes 

(1) 63 Ind. Cas. 914; 48 I. A. 214; (1921) M. W. 
N. 396; 4 U. B. R. (1921) 30;30 M. L. T. 28; 48 O. 
roy, Bom. L. R. 682; A. I. R. 1922 P. O. 249 
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of action may not hava been identical, they 
are not entirely and totally distinct as they 
were in Ma Shwe Mya's case (1) already 
cited. We are fortified, in our opinion, by 
a judgment of aBench of the Allahabad 
High Oourt inthe case of Sukhdeo Prasad 
v. Lachman Singh (2) where, although an 
amendment was, in fact, not asked, the 
Bench held that there was nothing to pre- 
vent a plaintiff in the course of a suit 
relinquishing his claim for the sale of 
the mortgaged property and asking 
merely fora simple money-decree. Suchan 
amendment of the pleadings did not amount 
to a conversion of the suit into a suit of 
another and inconsistent character. [B] For 
these reasons we allow the appeal and remit 
the case to the Original Side for trial and 
disposal on the amended pleadings. We 
allow costs two gold mohurs, 
Appeal allowed. 


ALN. A. Case remanded, 
(2) 24 A. 456; A, W. N. (1902) 114, 


—— ee . 


LAHORE HIGH COURT. 
MIBOELLANEOUS First Civin APPBAL 
No. 2899 or 1926. 

March 29, 1927. 

Present :—Mr. Justice Jai Lal. 
Tut PUNJAB SIND BANK, Lo, 

Baanca GUJRANWALA—PLaIntiFr-— 

DECREE HOLDER—APPELLANT 
versus 
KANSHI RAM AND anotasR—DEFENDANTS— 
J UDGMENT- DEBTORS—RESPONDENTS. 

Mortgage—F'inal decree—Stay of sale by trial Court 
after final decree, legality of. 

After a final decree has been passed in a suit for 
sale of the mortgaged property, the trial Court has 
no jurisdiction suo motu to stay thesale of the pro- 
perty directed to be sold by the final decree, merely 
on the ground that an appeal has been preferred 
from the preliminary decree. 4 

Miscellaneous first appeal from an 
order of the Senior Subordinate Judge, 
Gujranwala, dated the 3lat August, 1926. 

Messrs. Man Singh and Sundur Singh, 
for the Appellant. 

Mr. Jagan Nath Aggarwal; for the Re- 
spondents. ' ; 

JUDGMENT.—In a suit for sale of 
mortgaged property a preliminary decree 
was passed under O. XXXIV, r. 4 and on 
failure of the judgment-debtor to comply 
with its terms a final decree has been pass- 
ed. In the meantime the decree-holder ` 
mortgagee has filed (an appeal in this 
Gourt iaso far asa Gortain relief claimed 
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by him was not granted by the trial Court. 
It also appears that another mortgagee, 
who apparently has been held to be a 
puisne mortgagee as compared with the 
decree-holder but who claims to be a 
prior mortgagee has also appealed from the 
preliminary decree. No order staying fur- 
ther proceedings after the preliminary 
decrea was obtained from this Court and 
consequently the trial Court rightly passed 
the final decree. But onthe 3lstof August, 
1926, the Senior Subordinate Judge passed 
a curious order, apparently suo motu that 
“the decree-holder has admittedly prefer- 
red an appeal from the orderin question. 
Hence he should still wait for decision 
of the appeal. The execution case be con- 
signed to the record room at present.” 
After the final decree was passed the 
lower Court had no jurisdiction to stay 
the sale of the property which was direct- 
edto be sold by virtue of the final decree. 
The learned Counsel for the respondents- 
judgment-debtors has frankly admitted 
before me that he cannot support the 
view of the learned Senior Subordinate 
Judge bat ib is alleged that it is the other 
mortgagee in whose interest the stay of 
the sale has been ordered but there is no 
appearance on his behalf before me. The 
order of the lower Court cannot be de- 
fended on any ground whatsoever and must, 
therefore, be set aside, but there is noth- 
ing on the record to show that any of 
“the other parties concerned moved the 
Court to stay the sale, and I am, there- 
fore, unable to grant any relief to the 
decree-holder by way of costs of these prc- 
ceedings. 

It accept the appeal, set aside the order 
of the trial Court and direct the Senior 
Subordinate Judge to proeeed with the 
sale of the property in accordance with law. 

ROL, Appeal accepted. 


RANGOON HIGH COURT. 
Civin Revision No. 463 or 1925. 
January 10, 1927, 
Present:—Mr. Justice Otter. 

MA NGWE BWIN AND oTHERS—APPELLANTS 
versus 
MAUNG PO MAUNG AND ANOTHER 
— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 9—Suit for posses- 
sion-—J cinder of storm for mesne profits, legality of, 
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A claim for mesne profits cannot be joined with 
the claim for possession under s. 9 of the Specific 
Relief Act. 

Civil revision from an order of the 
Township Court, Pagan, in Civil Regular 
No. 66 of 1925, 

Mr. Mg Tin, for the Appellants. 

Mr. Kale, for the Respondents. 

JUDGMENT.—In this case a claim for 
mesne profits was joined with a claim for 
possession under s. 9 of the Specific Relief 
Act of 1877. The suit was decreed in favour 
of the respondents both for possession and 
for Rs. 400 in respect of mesne profits. 

Mr. Mg Tin has argued thata claim for 
mesne profits cannot be joined with a 
claim, under s. 9, and he has cited Tilak 
Chandra Dass v. Fatik Chandra Dass (1) 
and Nazir Ahmad v. Abid Ali (2) in sup- 
port of his contention. He is clearly right 
and Mr,Kale does not argue to the contrary. 
He says, however, that so much of the 
decree as relates to possession should be 
allowed to stand, and distinguishes the 
present case from the Allahabad case, 
where a contrary view was taken. He also 
cites Sheo Kumar v. Narain Das (3) as 
showing that the two causes of action are 
entirely separate and distinct, It is true 
that the learned Judge in the case of 
Nazir Ahmad v. Abid Ali (1) appears to 
have thought that the decree of the lower 
Court was itdivisible, and declined to 
interfere with the order of the lower Appel- - 
late Court setting it aside as a whole. 

I express no opinion upon the point, 
but the present proceedings are by way 
of revision, and I may make such order as 
I think fit. 

Iset aside, therefore,so much of the order 
ofthe Township Court as relates to mesne 
profits. In the circumstances I think each 
party should bear its own costs of this 


application, 
R. L. Order modified. 


(1) 25 O. 803; 13 Ind. Dee. (N. s.) 523. 
(2) 11 Ind. Cas. 38; 8 A. L. J. 910. 
(3) 24 A. 501; A. W. N. (1209) 139. 


ALLAHABAD HIGH COURT. 
Second CiviL Appgau No, 1309 ar 1924. 
f March 8, 1927. 
Present:—Mr. Justice Dalal. 
Musammat BIBL RAMJI—PLAINTIFE—- 
APPELLANT cd 
Versus 
KARIM—DEFENDsNT— RESPONDENT. 
Estoppel- Erection of buildings—Acquiescence— 
Bona fide belicd—Wajib-ubaxe—Clawee prohibiting 
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new building, whether prevenis alteration of old 
building—Bona fidé construction by tenant, effect of. 

The realissue to be kept in view in applying the 
doctrine of estoppel by acquiescence to erection of 
buildings, is whether the person who acted in contra- 
vention of another's right had the bona fide belief or 
not that he did possess the right to erect the build- 
ing. [p. 631, col. 2; A] 

Where in the wayib-ul-arz of a village the pro- 
hibition is against the construction ofa new build- 
ing without the permission of the zemindar, such a 
clause may honestly be interpreted by a tenant not 
to preclude the alteration of a kachcha house into a 
pakka one, anda tenant of the village who converts 
a kachcha mosque in the village to a pakka one, may 
safely be held to have acted in the bona fide belief 
that he had the right todo so. [ibid; B] 

Basa Mal v. Ghayasuddin (1), distinguished. 

Sacond appeal from the decree of the 
District Judge, Allahabad, dated the 22nd 
July, 1924. 

“Mr. Haribans Sahai, forthe Appellant. 
Dr. M. H. Faruqi, for the Respondent. 
JUDGMENT.—A zemindar sued a 

Muhammadan ‘ryot for removal of a pakka 
mosque built by him and for possession 
of the land underneath. This is a second 
appeal, and I am bound by the findings 
_ of fact recorded by the learned Judge of the 
lower Appellate Court. He held that in place 
of this.pakka mosque there was a kachcha 
mosque at the same spot belonging to the 
Muhammadans of the village prior to 1915; 
and that three years prior to the institu- 
tion of the suit in August, 1922, the 
Muhammadans had commenced re building 
the mosque and turning the kachcha build- 
ing into a pakka one and had collected 
materials in such a way as to warn the 
zemindar of their intention. On these 
grounds he held that though neither the 
kachcha nor the pakka mosque was built 
with the permission of the zemindar, the 
zemindar was estopped by reason of the 


principles of acquiescence from having the 


mosque demolished now. 

Mr. Haribans Sahai on behalf ‘of the 
appellant zemindar quoted a Bench ruling 
of this Court reported in Basa Mal v. 
Ghyas-ud-din (1), The original judgment 
in the case which was set aside by the 
Bench was delivered by a Judge who was 
subsequently recognized as a Judge of 
great merit in this Court, Mr. Justice 
Piggott. He had held that a tenant who 
changed a kachcha house, where prayers 
were offered by the Muhammadans of the 
village, into a pakka mosque and was not 
‘stopped at the commencement of the build- 
ing of the mosque had a right to maintain 
the mosque by reason of the principle of 
` (1) 27 A, 358; 2 A. Ls, J. 87; A W, N (1004) 278, 
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acquiescence, The learned ‘Judges here 
gave it as their opinion that the tenant 
could not possibly have had a bona fide 
belief that he had a right to dedicate for 
ever to religious uses, to the detriment 
of the landlord, such portion of the abadi 
as he was allowed to occupy as a residential 
house. [A] It appears, therefore, that the 
real issue to be kept in mind in deciding 
these cases is whether the person who acted 
in contravention of his right had a bona fide 
belief or not that he did possess the right 
to erect the building [A]. [B] In the present 
case an ordinary house used for residential 
purposes was not converted intoa mosque. 
It has been found by the learned Judge 
that ‘what existed in this place before was 
alsoa mosque. In the wajib-ul-arz the pro- 
hibition is against building a new building 
(makan jadid) without the permission of 
Such a clause may honestly 
be interpreted not to preclude the altera- 
tion of a kachcha house into a pakka one, 
The facts of the present case, therefore, 
are distinguishable from those of the rul- 
ing cited by the learned Oounsel as it 
may safely be held that the defendant 
did have a bona fide belief that he had a 
right to turn a kachcha house into a pakka 
one. That the zemindar was long neglect- 
ful of his rights follows from the finding 
of the lower Appellate Court that he did 
not object for three years though he had 
full warning as to what was intended and 
subsequently a3 to what was actually taking 
place. The same principles were enunciat- 
ed by their Lordships of the Privy Council 
in the case of Beni Ram v, Kundan Lal (2). 
There also their Lordships held that the re- 
spondent was not acting under a mistaken 
belief of his right and, therefore, was not 
entitled to claim protection under the 
principles of acquiescence. [B] On the find- 
ings of the lower Appellate Court ethis 
appeal cannot succeed, and I dismiss it. I 
pass no order as to costs, 

A. N, A. | Appeal dismissed. 

(2) 21 A. 496; L Bom L.R. 40); 3 O. W.N. 502; 26 
LA 58; 7 Sar. P. O. J,523; 9 Ind. Des. (x. 8.) 1022 
(P. 0). Sa 
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RANGOON HIGH COURT. 
Civit Reviston No. 258 or 1926. 
January 17, 1927. 
Present:—Mr. Justice Brown. 
MAUNG BO SAW—Derenpant— 
APPELLANT 
Versus 
MAUNG THWE-—PLAINTIFER — 

RESPONDENT, 

Provincial Small Cause Courts Act (IX of 1887), 
s.85—High Court's power to interfere with finding 
0 act. 
kah High Court will not ordinarily interfere 
in revision under s. 25, Provincial Small Cause Courts 
Act on a question of fact, it is not absolutely de- 
barred from doing so. A finding of fact by a Court 
of Small Causes based on an assumption and against 
the weight of evidence on the record is liable to be 
set aside in revision. [p. 632, col. 2; 

Civil revision from a decree of the 
Township Court, Bassein, in Civil Small 
Cause Suit No. 47 of 1926, 

Mr. Kin U, for the Appellant. 

SJUDGMENT.—The respondent Mg 
Thwe brought a suit against the petitioner 
Po Saw, for 20 baskets of paddy or its 
value. His, claim was that in Nayan 1287 
B. E., the. petitioner employed him to 
cultivate his land for 60 baskets of paddy. 
He completed the work and has been paid 
40 baskets only... 

The pétitioner denied that he had hired 
the respondent at all. The respondent 
himself gave evidence as to the facts slated 
in his plaint. He called three witnesses, Mg 
Pyan, Mg Po Yin and My Tha Gyaw. Mg 
Pyan and Mg. Po Yin are related to both 
parties and they both support the story of 
the petitioner that Mg Thwe was employed 
not by the defendant-applicant but by 
one Mg Ba Hte. Mg Tha Gyaw does not 
give any very valuable evidence either way. 

The defendant has given evidence him- 


self and has called two witnesses who sug- . 


port his story." It thus appears that all 


thee witnesses called by both sides, where . 


their evidence is relevant at all entirely 
support the story of the petitioner. In 
spite of this the trial Judge held that the 
respondent was speaking the truth; and 
the question arises whether this Court 
can interfere’with such a finding in revi- 
sion, As to the powers of a High Court 
to deal in revision with orders passed by a 
Small Cause Court under the provisions of 
s. 25 of the Provincie] Small Cause Courts 
Act, L.agree generally with the view taken 
in the case of Siva Dass Dey v. Ashabi (D). 
1) OL Ind. Cas. 679; 3 R. 471; A.L R. 5 
316) 4 Bun kad, 127, pe Te a 
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[A] This Court will not ordinarily interfere 
on a question of fact but is not absolutely 
debarred from doing so; and, in my opinion, 
the present is a case where the Court 
should interfere. The sole evidence in 
supportofthe plaintiff's claim is his own 
statement, His own witnesses, who are 
related to him as well as to the defendant, 
support the defendant's story. The trial 
Court merely decided the case on the 
ground that the plaintiff would not be 
likely to bring a false claim for so small 
asum. Itis impossible tosay what may 
have been the motive for the plaintifi’s 
bringing the . case. But if the principle 
followed by the trial Court is generally 
approved, the rules of evidence will be of 
little value. I do not mean to say that 
the trial Court could not consider in weigh- 
ing the evidence whether the plaintiff 
would be likely in the circumstance to 
bring a false case. But I am unable to 
hold that the trial Court was justified in 
deciding against the whole weight of the 
evidence merely on this assumption. In 
fact the case was hardly decided in accord- 
ance with the rules of evidence at all, 
It was not from the evidence that the Judge 
gave his decision, but rather from an as- 
sumption drawn as to the unlikelihood of 
a false suit being brought. J am of opin- 
ion that in the circumstances it can fairly 
be held that the decree passed by him was 
not according to law within the meaning 
of s. 25 of the Provincial Small Cause Courts 
Act. [A] - 

Iset aside the decree of the trial Court 
and pass a decree dismissing the suit of 
the plaintiff respondent with costs in both 
Courts. 


R. L. Decree set aside, 


OUDH CHIEF COURT. 
MisceLLangEous Civin Apprau No. 540r 1926, 
March 16, #927, 

Present:—Sir Lovis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 
SHIAM BAHADUR AND OTRERS— 
APPLICANTS-——APPELLANTS 
versus 
Seih BRIJ KISHORE AND OTHERS 
— OPPOSITE- PARTIES— 

RRSPONDENTS, 3 
Civil Procedure Code (Act V of 1908), O. IX, r. 18, 
a XXXII, r. 4, sub, (4)—Minor=Appointment of 


r 
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guardian—Consent, whether may be tmplied—“Was 
prevented by any suficient cause from appearing,” 
construction of. 

The consent required by sub-r. (3) of.r..4 of O. 
XXXII, Civil Procedure Code need not be express but 
may be an implied one. [p. 633, col. 2; A] 

The words “was prevénted by any sufficient cause 
from appearing “ must be liberally construed to en- 
able the Court to exercise powers ex debito justi- 
tie. [p. 634,col. 1; B] . 

A pardanashin lady to whom notice of proposed 
appointment as guardian was issued refused to ac- 
capt service on the ground -that her mukhtar was 
absent, and the notice was affixed to the door of 
her house. There was no evidence that the contents 
of ths notice were brought home to her. She did not 
appear in the suit: OSR 

eld, (1) that there was no implied consent on 
her part to her appointment.as guardian; i 

(2) that she was ‘prevented by sufficient cause from 
appearing’ within the meaning of O. LX, r. 13, Civil 
Procedure Code. aN ; , 

Appeal against an order of the Subordi- 
nate Judge, Kheri, dated the 13th Novem- 
ber, 1926. 

Messrs. H. Husain and Ganga Dayal 
Khare, for the Appellants. i 

Mr. Radha Krishna, for Mr. 
Nath Srivastava, 


Bisheshar 
for the Respondents. 


JUDGMENT. —Tbis is an appeal from 
the order of the Subordinate Judge of 
Kheri, dated the 13th of November, 1926, 
by six defendants in a suit brought by 
the plaintiffs-respondents against the ap- 
pellants and three other defendants in 
which. the respondents obtained an ex 
parte decree against the appellants on the 
Qist of August, 1922, on the basis of a 
mortgage executed by one Rani Jugrani 
Kuar now deceased. By the order under 
appeal the learned Subordinate Judge has 
rejected the application made by the ap- 
- pellants for setting .aside thé ea parte de- 
cree of the .2lst of August, 1922. The 
application was made under the provisions 
of O. IX, r. 18. of the Code of Civil Pro- 
cedure. 


In the suit, in which the ex parte decree 
mentioned above was passed, the appellants 
being minors were represented in the 
plaint of the suit by their mother, Musam- 
mat Sundar Piari, as their guardian. The 

‘ex parte decree, therefore, was founded on 
the ground that the guardian did not 
appear when the suit was called on for 
hearing. One of the appellants, that is 
Shiam Bahadur, has since the date of the 
decree attained majority. The other five 
appellants are his younger brothers and 
are still minors. The application out of 
which this appeal arises has beea laid by 
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Shiam Bahadur for himself and in the in- 
terest of his minor brothers. 

For the purposes of the proceedings 
in the Court, below and of the appeal 
before us the application under O. IX, r. 13 
of the Code may be treated to have been 
founded on the sole ground that the 
guardian ad litem, Musammat Sundar Piari, 
“was prevented by a sufficient cause 
from appearing when the suit was called 
on for hearing” and the “sufficient cause” 
is alleged to be that Musammat Sundar 
Piari was appointed guardian for the suit 
without her consent. On the merits, the 
learned Subordinate Judge has come to 


‘the conclusion that in the circumstances 
_of this case it must be held that the ap- 


pointment of Musammat Sundar Piari as 
the guardian ad litem was not without her 
consent. 

[A] Itis agreed that there is no evidence 
of any express consent on the part of Mus- 


-sammat Sundar Piari but we agree with 


the view expressed in Vasireddi Sriramulu 
v. Putcha Lakshminarayana {1) that the 
consent required by sub-r. (3) of r. 4 of 
0. XXXII of the Code of Civil Procedure 
need not be express and it may be implied 
one. [A] 

There is no question in this case that 
the Court did, as a matter of fact, appoint 
Musammat Sundar Piari as the guardian 
ad litem in the present case. The sole 
question, therefore, for decision is whether 
in the circumstances of this case we can 
reasonably hold that she was so appointed 
with her consent. In disagreement with 
the learned Subordinate Judge we have 
come to ths conclusion that we cannot so 
hold. The report of the process server 
dated the 14th of December, 1921, on the 
file of the original suit shows that when 
the nolice proposing to appoint her the 
guardian ad litem for her minor Song 
reached her house on the 6th of December, 
1321, she refused to accept service of the 
notice on the ground that her mukhtar 
was absent and she would not accept 
service. Thereupon the process-server 
affixed the notice to the door of the house. 

Musammat Sundar Piari is a pardanashin 
lady and there.is no evidence that the 
proposal to appoint her the guardian ad 
litem contained in the notice affixed to 
the door of her house was brought home 


(1) 83 Ind. Cas. 312; 47 M. 783; 20 L. W. 248; 47 M. ” 
la J, 273; A. I R. 1025 Mad. 30; 35 M. L. T. 12 
(E Bay ` g . ` a 

. 
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“to her. It seems to us that her refusal 
to accept the notice in the first instance 
and the absence of any evidence of the 
nature just now described shows her dis- 
sent from the proposal. This conclusion 
is strengthened by the fact that she did 
not either through a Pleader or through 
an agent make appearance on behalf of the 
minor defendants at the hearing of the 
suit in the Court in which it was pend- 
ing. 

On behalf of the respondents it was 
argued that the case on which the appli- 
cation rests does not fall within the second 
part of r. 13 of O. IX of the Code of Civil 

“Procedure. We are unable to accept the 
argument. 'B|Wethink{that the words “was 
prevented by any sufficient cause for ap- 
pearing” must be liberally construed to 
enable the Court to exercise powers ex 
debito justitie. [B] 

. We, therefore, allow this appeal, set 
aside the order of the learned Subordi- 
nate Judge, dated the 13th of November, 
1926, and set aside the ex parte decree 

-against the appellants dated the 2lst of 
August, 1922. Theappellants will get their. 
costs in this Court but will bear their own 
costs and the costs of the opposite party 
in the Court below. ; 

G. H, 


A. N. A. Appeal allowed. 


RANGOON HIGH COURT. 
SerctaL SECOND Civit APPEAL No, 648 or 1925. 
January 13, 1927. 
Present:—Mr. Justice Olter, 
MAUNG KYAW ZA— APPELLANT 

. versus 
DE BI AND ANOTHER—RESPONDERNTG. 

Buddhist Law (Burmese)—Daughter’s right to prc- 
perty, limits of. 

Under Burmese Buddhist Law, a daughter by a de- 
ceased wife acquires rights only in respect of pro- 
perty acquired during the course of the marriage 
between her mother and father and that too if she 
had attained thg age of 18 years on her mother’s 
death. [p. 635, col. 1; AJ A 

Second appeal from the judgment of the 
District Court, Bassein, in Civil Appeal 
No. 145 of 1925. 

Mr. L. C. Khoo, forthe Appellant. 

Mr. E. Maung, for the Respondents, 

_ JUDGMENT.—This was an action for 
the recovery of a sum of money being the 
value (inter alia) of certain immoveable 

e 
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property to which the appellant claimed 
to be entitled as having been transferred 
to his deceased wife in her lifetime by her 
father the Istrespondent. _ E 

Ia the lowər Court one issue only was 
framed, viz. 

“Do the properties mentioned in the 
schedule of the plaint belong in the deceas- 
ed Ma The U as alleged.” 

The matter was gone into at some length 
and the facts and arguments appear clearly 
from the judgments in the two lower Courts. 
I am only concerned here with the immove- 
able property, forthe claim in respect of 
certain other property was dismissed. I 
do not propose to discuss the contention 
put forward on the evidence called below 
at all, for Mr. E Maung who appears for 
the respondents, has taken points, in the 
nature of preliminary points, which I think 
dispose of the matter. As ] have indicated 
the lst respondent is the father-in-law of 
the appellant, Ma The U, his daughter, 


- having been married to the appellant. The 


suggestion on behalf of the appellant was 
that on the occasion ofa third marriage of 
the father-in-law, he, by way of partition, 
transferred the suit property to his daughter, 
and that, therefore, the appellant would by 
inheritance be entitled to one-fourth share 
of it, and in that case the other three-fourths 
would go to his step-daughter, the 2nd 
respondent. The Ist respondent is in 
possession of the property. 

- The first point taken by Mr. E; Maung is 
that if the transfer by thefather-in law was 
said to be by way of partition it must be 
bad, for his deceased wife had no interest 
in the property at the time of the alleged 
partition. If, on the other hand; it is sug- 
gested that the transfer was by way of gift 
it is equally bad, for no registered docu- 
ment exists. 

Upon the first point the evidence is that 
Ma The Us mother (and. Ist respondent's 
firat wife) died 30 years ago. Subsequently 
(some 27 years ago) it was stated that the 
Ist respondent married a second wife, and 
after her death (some 12 years ago) he- 
married his third wife. 

Mr. E Maung says that in order to obtain 
any interest at all Ma The U must have 
attained the age of 18 years on her mother's 
death, and there is no evidence as to how 
old she was. If the matter had rested 
here I might have remanded the case for 
further evidence upon this. point for it is 
& new point. But Mr, E Maung goes fur- 
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ther, he says even if Ma The U was of 
an age to obtain an interest, her interest 
was extinguished by process of limitation 
of time, and he refers me to Art. 123 
and s. 28 of the Limitation Act, 1308. I 
can see no answer to this point, nor can 
Mr. Khoo on behalf of the appellant sug- 
gest cne. Furthermore, it is argued for 
the respondents that even if Ma The U’s 
interest had revived upon the second mar- 
riage (as it might in law) her rights with 
regard toit must also be extinguished by 
reason of the same provisions of the Limi- 
tation Act, for more than 12 years has 

- elapsed since such revival. 

_ [A]Mr. E Maung also argues that as it is 
in evidence that the suit property was 
acquired during the second marriage, Ma 
The U could never have acquired an 
interest in it at all, for it is only in respect 
of property acquired during the course of 
the marriage between her mother and the 
Ist respondent that she could acquire 
tights according to Burmese Buddhist Law. 
To this point again no answer has been 
suggested, and I can see none. [A] 

Thus itis clear to my mind that even 
if Ma The U ever in fact acquired an 
interest to this property (andI think she 
did not) such interest must have been 
extinguished before the time of the sug- 
gested partition, The following authorities 
were cited inthe argument and they bear 

.out the contentions of the respondents to 
which they were directed. Chockalingam 
Chetty v. Maung Young Ni (1), Maung Shwe 
Po v. Maung Bein (2) and Maung Po Kin 
v, Maung Shwe Bya (3). 

If, therefore, Ma The U had no interest 
at the time of the alleged partition the 
transfer cannotbe said to have been by way 
of partition. 

‘That being so, it cannot be suggested 
that any transfer was effectual, for a mere 
gift of immoveable property must be elfect- 
ed by a registered instrument (s. 123 of 
the Transfer of Property Act of 1882). - 


Mr. Khoo on behalf of the appellant 
has contended that as these points are 
new points and were not raised in the 
lower Courts I ought at least to remand 
the case for further evidence to be taken. 


(1) 18 Ind. Cas. 524; 6L. B. R. 170; 5 Bur. L, T. 
Mo 27 Ind. Cas. 632; 8 L. B. R. 115; 8 Bur. L. T. 
5. 
pa 76 Ind, Qas. 855; 1, R. 405; A.L R. 1924 Rang. 
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He does not argue that they are not good 


points upon the evidence upon the re- 
cord, 


I do not think I ought to accede to this 
suggestion, for it is difficult to see what 
evidence could be called which would be 
likely to assist the appellant. Evidence 
was given as to the dates of the marriages 
and deaths. I have referred to and 
I have no doubt it is approximately cor- 
rect.- It is only upon the question of 
dates that further evidence would be rele- 
vant upon the questions of limitation, 
and I have no doubt at all that the posi- 
tion wouldnot be altered by the recording of 
such evidence, if available. 

In these circumstances the appellant 
cannot prove a right to the immoveable 
property in suit and the decision of the 
District Court must be upheld, though on 
different grounds. 

The appeal is dismissed with costs. 

R. L. Appeal dismissed. 


| LAHORE HIGH COURT. 
First Cıvıl APPBaL No. 2098 oF 1922, 
November 4, 1926, 
Present:— Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
MAMUN AND OTHERS— DEFENDANTS — | 
APPELLANTS 
VETSUS 
| Musammat JOW AI—PLAINTIFF, 
Musammat BANO anD aNoTHER— 3 
DEFENDANTS— RESPONDENTS. 7 

Custom (Punjab)—Succession—Gondals of Shahpur 
District—Hatinction of male line—Succession’ to be 
traced from last male owner who had descendants 

The general principle governing succession to an 
estate amongst agriculturists is that where the male 
line of descendants dies out it is treated as never 
having existed so that succession is then reckoned 
with reference to the last male owner who dies leav- 
ing descendants. [p.637, col.1; A] 

Therefore, on the death of a saniess proprietor 
leaving a widow and his mother, the estate would 
devolve on the widow and if she dies or re-marries 
the estate in its entirety would go to his mother for 
her life and not to his collaterals. [ibid; B] 

First appeal from a decree of the 
Senior Subordinate Judge, Shahpur at 
Sargodha, dated the 3rd July, 1922, 

Mr. G.S. Salariya, for the Appellants. 

Messrs. Nanak Chand and Shambu3Lal, 
for the Respondents, 
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JUDGMENT. 


Broadway, d.—Hashu and Musammat 

Jowai were husband and wife and Sahibu 
was their son who married Musammat 
Bano. On the death of Hashu, Sahibu 
succesded to the family estate. He died 
without issue, leaving him surviving his 
widow Musammat Bano and his mother 
Musammat Jowai. The family property was 
taken possession of by the widow and the 
mother in equal shares. This state of affairs 
continued for.some yeara when Musammat 
Bano re-married. The Revenue Authorities 
recognised the right of Sahibu’s collaterals, 
or agnates, to that portion of Sahibu's 
estate which had been held by Musammat 
Bano, with the result that Musammat 
Jowai instituted a declaratory suit asking 
for a declaration to the effect that she was 
the owner of the property recently held by 
. Musammat Bano. She impleaded one 
Ghulam Rasul to whom a considerable 
portion of that property had been given on 
lease by Musammat Bano. Ghulam Rasul, 
however, had attorned to Musammat Jowai. 
The suit was contested by Mamun and 
others, collaterals of Sahibu, on various 
grounds, one of them being that the suit 
for a declaration did not lie. The value of 
the property was also challenged. No 
evidence was led with regard to the property 
and the value placed on the suit was held 
“to be that entered in the plaint. It was 
also held on the evidence on the record that 
ay Musammat Jowai was in possession 
through tenants as wellas partly through 
herself, the suit as brought was competent. 
It was further held that having regard to 
the custom prevalent in this District among 
Gondals (the parties being Gondais), the 
mother was entitled to the decree prayed 
for. She was accordingly granted a decree. 
Against this decree Mamua and others, the 
colMterals, have preferred this appeal 
through Mr. Salariya whom we have heard 
at great length. ` 


Mr. Salariya has attacked the decree of 
the Court below on two grounds, firstly, as 
to the competency of the: suit as laid, and, 
secondly, as to the view taken of the 
custom as stated in the Riwaj-j-am of the 
Shahpur District. With regard to the first 
point there can be no doubt that the -evi- 
dence on the record establishes the fact that 
Musammat Jowai is in possession of the 
* bulk, if not all, of the property which had 
been held by Musammat Bano prior to her 
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re-marriage. In my judgment, the decision 
on this point is perfectly correct. 

Turning to the second point, Mr. Salariya 
has contended that the view of the Court 
below was wrong having regard to the 
answer given to Question No. 11 of the 
Riwaj iam of the Shahpur District. The 
question is as foliowg:— . 

“If the estate devolves upon the widow, 
define her interest therein. What rights 
has the widow to alienate by sale, gift, 
mortgage or bequest ? : 

“@) Are there any special circumstances 
or expenses under oron account‘of which 
alienation is permissible? Ifso, what are 
these ? | 

“(ii) Is there any distinction in respect 
of moveable or immoveable, ancestral or 
acquired property, or in respect of aliena- 
tion to the kindred of the deceased hus- 
band ? 

“(iii) Supposing alienation -to be permissi- 
ble, whose consent is necessary to make it 
valid?” 

The answer given by ‘ail Mussalmans' 
was‘as follows:— 

“If the estate devolves upon the widow, 
she is the sole owner of the whole estate for 
the time being, but her interest is a life- 
interest only, and on her death the whole 
estate reverts to her husband's agnates, or 
to his unmarried daughters till their mar- 
riagé * * +n ; 

Mr. Salariya contended -that by this 
answer it has been established that the 
custom among the Gondals is that on the 
death of a sonless proprietor leaving a 
widow she succeeds to the estate, holds dur- 
ing her life or up to the time of her re-marri- 
age and that on her death or re-marriage 
the esatate reverts to the husband's agnates 
and that having regard to the fact that the 
mother i3 not mentioned in the Question or 
in the Answer,the mother has no right 
to succeed once a widow has taken. 
As pointed out by the Court below 
Question No, 11 is merely an amplifica- 
tion of Question No. 10 the Answer to 
which shows that when there are no 
male lineal descendants through males, the 
widow inherits the whole of the property of 
the deceased. These questions and answers 
appear in section V of the Riwaj i am of the 
Shahpur District which deals with the 
matter of succession. After dealing with 
succession where there are male lineal 
descendants, the question of succession in 
the absence of male lineal descendants is 
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taken up. This is followed by the 
succession of parents which is dealt 
with in Question No. 21 which is to the 
following effect: —“When aman dies leav- 
ing no male lineal descendants, no widow 
and no daughters or daughters’ sons, upon 
whom willthe inheritance successively de- 
volve?” The answer to this question is 
general and shows that the mother was re- 
cognised as one of the heirs, though post- 
poned to the father and the brothers and 
their male lineal descendants. Mr. Nanak 
Chand, for the respondent, has urged that 
the correct interpretation of this Riwaj-i am 
is that when à man dies leaving no male 
issue but a widow and amother, the estate 
would devolve upon the widow and that on 
her death or re-marriage the estate in its 
entirety would ‘go tothe mother who would 
hold. during her life. 
principle governing succession to an estate 
among agriculturists seems to be that 
where the male line of descendants dies out 
it is treated as never having existed,so that 
succession is then reckoned with reference to 
the last male owner who dies leaving defend- 
ants. A] [B] In the present case it is clear 
that on the death of Sahibu without issue 
his widow was. entitled to take the entire 
estate and on her re-marriage, following the 
principle just enunciated, we have ‘to refer 
back to Hashu, and Musammat Jowai will, 
therefore, be entitled to the property during 
her life. In my judgment, the view taken by 
the learned Senior Subordinate Judge is 
correct, and I would dismiss this appeal 
with costs. [B] I may note that the view ex- 
pressed by me appears to be in consonance 
‘with certain remarks to be found in Sant 
Kaur v. Sher Sangh (1). 
Zafar Ali, J.—I agree. : 
L. Appeal dismissed. 


. R 
@ 73 Ind. Cas. 786; 4 Lah. 392 at pp. 397, 398; 
A, I, R. 1923 Lah, 476. 
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RANGOON HIGH COURT. 
.Fiest CIVIL AppgaL No. 88 oF 1926. 
January 19, 1927, 
Present :—Sir Guy Rutledge, Kr., Chief 
. Justice, and Mr. Justice Brown. 
MA NGE— APPELLANT 
versus 
MAUNG PO SAING AND ANOTHER— 
RESPONDENTS. : 
Practice—Issue between co-defendants, when to Le 
determined. 
An issue between co-defendants should not be 


decided where it is not necessary for determinati 
of plaintiff's case. [p. 638, col. 1; A a 


First appeal from a judgment of the 
Original Side of this Court in Civil 
Regular No. 139 of 1925. 4 

Mr. K. C. Bose, for the Appellant, 

Messrs. Thet Tun and Ba Tun, for the 
Respondents. 

JUDGMENT .—This is an appeal from 
the judgment of the Original Side of this 
Court, dismissing the plaintiff's (2nd re- 
spondent’s) suit with costs, and also pur- 
porting to dismiss the 2nd defendant ap- 
pelant's claim. 6 

The 2nd respondent sued as the nephew 
and sole heir of one U Po Kyaw, deceas- 
ed, and cited the lst respondent, who had 
set up `a claim asthe keittima son of the 
deceased (and which plaintiff stated was 
a false claim), as a defendant. He also in 
his plaint claimed House No. 72, Lower 
Inseindan Street, Kemmendine, as one of 
the items of property belonging to the 
deceased's estate. At a subsequent stage 
the appellant, who claimed to be the owner 
of this item of property in Kemmendine 
applied to be joined as a defendant and she 
was accordingly joined. The - learned 
Judge fixed two issues, viz. 

(1) Whether the Ist defendant is the 
keittuma adopted ison of the deceased. U 
Po Kyaw? 4 ih 

(2) Does No. 72, Inseindan Street a 
mendine, belong to the 2nd dence 

So faras the plaintiff is concerned, ' the 
2nd issue could only arise if the lst issue 
was decided in the negative, and he 
had established hisright as an heir to the 
late Po Kyaw. The learned Judge; how- 
ever, has answered the Ist issue in the 
affirmative and held that Po Saing is the ` 
keitttma adopted son, and consequently 
the sole heir of the deceased, Po Kyaw 
That conclusively decided the suit, which 
accordingly must be dismissed, and, in our 
opinion, the Court was not competent and 
had no jurisdiction to decide, after the 

i e 


638 
suit was dismissed, the 2nd issue between 
the co-defendants. 

The 2nd defendant-appellant never ask- 
ed for any decree and never made any 
‘claim. She merely asked and was madea 
. party to the suit to defend her interest, if 
and when they were attacked. Her inter- 
est could not,in our opinion,’ be attacked 
until the plaintiff had established his 
status as an heir of Po Kyaw. If he 
had, no doubt, 
had to make enquiry in case of dispute as 
to what that estate consisted of: [A] There 
are cases, when: issues between co-defend- 
ants have to be decided by a Court; e. g. 
where such determination is necessary 
before the plaintiffs claim can be aeter- 
mined. But thisis not such a case, and 
we have never come across a case where 
issues between co-defendants have been 
determined after the plaintiff's suit has 
been dismissed. On this point we might 
refer to Sir George Jessel, M. R.'s remarks 
in the caseof Kevan v. Crawfard (1): 

“The authorities referred to -were of 
this sort:—That where a plaintiff. obtains 
relief against one or more defendants, and 
there are subordinate questions, either 
necessary to be gone into to work out 
that relief completely for the benefit of 
the plaintiff, or necessary to adjust the 
rights of the defendants consequent on 
the relief so obtained by the plaintiff, the 
Oourt may by inquiries in Chambers work 
out the equities between the co-defendants. 
But there is, no case produced in which 
any such inquiries were directed where 
the plaintiff's case wholly failed. It appears 
to me, therefore, that we are not compel- 
led, as the Vice-Chancellor thought that he 
was compelled, to decide against principle 
‘by the authorities produced.” [A] 

For these reasons, the appeal must be 
allowed and that part of the judgment re- 
ferring to the 2nd issue and the finding 
thereon set aside with costs as against the 
lst respondent. 

R. L. > Appeal allowed. 


(1) (1877) 6 Oh. D. 29at p. 41; 46 L. J. Ch. 729; 37 
L T. 322; 26 W. R. 49, 
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ALLAHABAD HIGH COURT. 
Second Civit APPEAL No. 1395 or 1924, 
March 15, 1927. 
Present :—Mr. Justice Iqbal Ahmad. 
RUP NARAIN SINGH—Dergenpant-- 
APPELLANT 


versus 
JAGRUP SINGH—PLAINTIFF— 
r RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 1 (2), 11 (e) 
—WMilitary encamping ground—Occupation for more 
than 12 years, whether confers occupancy rights— 
“Chekadar’, position of—Possession as tenant under 
thekadar, effect of. 

Occupancy rights in respect of land directly under 
the administration and control of the Government of 
India, cannot be acquired under the Agra Tenancy 
Act inasmuch as the operation of the Act. is limited 
to territories which are administered by the Local 
Government. [p. 639, col. 2; A] . 

Occupancy rights cannot be acquiredin respect of 
land which has been acquired by Government ‘fora 
public purpose’ in view of the provisions of s, 11 
(e) of the Agra Tenancy Act. [ibid; B] ~ 

A thekadar is a tenant and consequently a person 
holding under a thekadar for more than 12 years 
being merely a sub-tenant does not acquire occupancy 
rights. [ibid; C] : 


Second appeal from a decree of the 
District Judge, Benares, dated the 28th of 
August, 1924, i 


Dr. M. L. Agarwala and Mr. Gadadhar 
Prasad,for the Appellant. 

Mr. Harnandan Prasad, for the Re- 
spondent. 


JUDGMENT.—I have not troubled the 
Counsel for the respondent as after hearing 
Dr. Agarwala at length and after going 
through the judgment of the lower Appellate 
Court I have come to the conclusion that 
the decision of the Courts below is perfectly 
correct and ought to -beaffirmed. - 


The controversy céntres round certain. 
land that has, on the findings ofthe lower 
the control 
of the Military Authorities for along time 
and was first used asa camping ground and 
later as a rifle range. The land is situated 
in the District of Benares. It was acquired 
by the Government for military purposes 
long ago,and is abundantly clear, from 
the findings of the lower Appellate Court, 
that the land has never been abandoned 
by the Military Authorities, and is adminis- 
tered by the Cantonment Authorities acting 
directly under the control of the Government 
of India and not under the Local Govern- 
ment. It appears that at the time of the 
acquisition of the land,of which the lang 
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in dispute forms apart, the Secretary of 
State for India or the Government of 
India agreed to make a remission of 
Rs. 2,101-9-0 from the entire revenue as- 
sessed on the taluga of which the land 
acquired formed a part, and further agreed 
to pay asum of Rs, 135 as malikana to the 
co sharers of the village. A reference to 
the halat i-dehi` of the village in ques- 
tion shows that the co-sharers of the 
taluga are under a liability to pay 
the entire revenue assessed on the 
mahal minusa sum of Rs. 2,101-9-0, that 
was remitted as representing the revenue 
in respect of the area acquired. It is 
true that in the Khewat of 1291 7, Kaisar-i- 
Hind Bahadur (Emperor of India) is shown 
asa paitidar ofthe area acquired, and in 
the column of revenue a sum of Rs.2,101-9-0 
is recorded as the revenue with respect to 
that area. But that entry does not show 
that the revenue so recorded. was ever 
intended to-be paid or was ever paid by 
the Military Authorities who, as already 
stated, administered the acquired area 
under the direct control of the Government 
of India, A lease of the land in dispute 
was given tothe plaintiff by the Canton- 
ment- Authorities, and the plaintiff's case 
“was that the defendant was a sub-tenant 
holding under him ‘and was liable to 
ejectment, and asix months’ notice expiring 
“with the endof the years of the tenancy 
was served on the defendant asking him to 
quit possession of the land, and as the 
defendant had not delivered possession to 
the plaintiff, the plaintiff was entitled to 
the reliefs sought in the plaint. The suit 
was resisted by the defendant-appellant 
inter alia on the ground that he had by 
cultivating the land for more than 12 
years acquired an occupancy right in the 
- land in dispute and as such was not liable 
to ejectment. This was the only point 
argued before me in appeal and as such 1 
am not concerned with the remaining 
points urged in the written statement. 

It does not appear to have been disputed 
that the defendant-appellant had been in 
possession of the land in dispute for a 
period of more than 12 years prior to the 
institution of the suit. But the contention 
of the plaintifi-respondent was that the 
defendant could not, in viewof the pro- 
visions of s, 1 (2) and s. 11 (e) of the 
Tenancy Act,acquire occupancy rights in 
the land in dispute. This contention of 
the plaintiff has been accepted by the 
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lower Appellate Court and, in my judgment, 
the conclusion at which the lower Appellate 
Court has arrived is correct. It having 
been found as a fact by the lower Appellate 
Court that the administration of the land 
in dispute “is made by the Cantonment 
Authorities acting directly under the 
Authority of the Government of India”, [A] it 
follows thatthe land in dispute is not for 
the time being administered by the Local 
Government, and as such an Act passed by a 
Local Legislature cannot affect the rights in 
the area which is under the control of the 
Government of India and not of the Local 
Government. It isdistinctly provided by 
cl. (2) of s. 1 of the Tenancy Act that that 
Act extends only to the territories for the 
time being administered by-.the Lccal 
Government. [A] 

It also appears to me that s. 11 (e) of 
the Tenancy Act was a sufficient answer to 
the assertion of the defendant-appellant ag 
to the acquisition of occupancy rights by 
him. The lower Appellate Court, no doubt 
has held that for some time past the land 
let out to the plaintiff by the Military 
Authorities has not been used as a camp- 
ing ground. But the: mere fact of non- 
user.does not take out the land out of the 
category of lands that form part of a 
military encamping ground. If the land 
was acquired for the purpose of military 
encamping ground, as it was, it continues 
to form part of such ground notwithstandin g 
the fact that it has not been used for that 
purpose for some time past. [B] Even if 
the land in dispute is not and does not 
form part of an encamping ground it must 
be held to have been acquired by the 
Government “fora public purpose” within 
the meaning of s. 11 (e) of the Tenancy Act 
andas such the defendant could not 
acquire occupancy rights in the land in 
dispute. [B 

‘Moreover the land in dispute was let out 
to the defendant not byjthe Military Authori- 
ties but by thekedars to whom a lease was 
granted by those authorities. [C] A thekedar 
is a tenant and consequently the appellant's 
position -is that ofa sub-tenant, A sub- 
tenant cannot acquire occupancy rights, and 
as such the appellant’s contention that he 
has acquired occupancy rights in the land 
is untenable. [C] 

My attention has been drawn to a 
decision of the Board of Revenue dated 
the 29th of July, 1909, a certified copy of 
which is on the record. In that case, ng 
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doubt, it was held by the Board of Revenue 
that occupancy rights could be acquired in 
the landin dispute, but areference to the 
judgment shows that the Board of Revenue 
did not consider the question as to whether 
or not, in view of the provisions ofs. I, 
cl. (2) of the Tenancy Act, the land in 
dispute in that case could be governed by 
the provisions of the Tenancy Act. Nor 
was it considered in that case as to whe- 
ther or not the land in dispute should be 
deemed to have been acquired fora public 
purpose by the Government so as to attract 
the provisions of s. 1l (e) of the Tenancy 
Act. Inany case, for the reasons given 
' above, I, with all respect, am unable to 
agree with the decision. I have also been 
referred to another judgment of the Revenue 
Oourt but I, for the reasons given above, 
cannot adopt the view taken by the 
Revenue Courts. Reference was also made 
by Dr. Agarwalato s.3 of the Cantonments 
Act (XV of 1910). In my judgment that 
section has absolutely no bearing on the 
present case. No other point was argued 

fore me. ; : fy ne a 
ee the reasons given above I dismiss the 
appeal with costs. 


A.N, A. Appeal dismissed. 


PATNA HIGH COURT. 
CUTTACK CIRCLE. 
APPEAL FROM ORIGINAL ORDER No. 15 
oF 1926. 
March 31, 1927. 
Present:—Mr. Justice Das and 
© Mr, Justice Scroope. 
Mahant NILAMBAR DAS— DEFENDANT, 
APPELLANT 
VETSUS 
MABALBEHARI DAS AND oTHERS— 
PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XL, 1.1 
- —Receiver— Grounds for appointment—Existence of 
many rival elaimants—Likelihood of waste and mis- 
management— Property being in medio, 

The existence of many rival claimants to the pro- 
perty in dispute and of a situation fraught with 
possibilities of waste and mismanagement 15 a good 
ground for the appointment of a Receiver. {p. 640, 
en if there be no allegation of waste and mis- 
management, the fact that the property is more or 
less in medio is sufficient to vest a Court with juris- 
diction to appoint at Receiver. [ibid] 
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Appeal.from an order of the Subordinat® 

Judge, Sambalpur, dated the 26th June: 

3926. ; 
Messrs. S. M. Mullick and S. N. Bose, 


for the Appellant. 
.Mr. 


G. P. Das, for the Respondents. 
JUDGMENT. 

Das, J.—I cannot conceive of more ap- 
propriate grounds for the appointment cf 
a Receiver. One Behari Das who was the 
mahant of the endowment died on the 3lst 
January, 1926. Various persons claim to be 
the successors-in interest of Behari Das. 
On the 17th February, 1926, a suit was. filed 


‘by the present respondent for declaration 


of his title as the successor of Behari Das. 
Defendant No. 3, the appellant in this 
Court, contested the suit on the ground . 
that he has succeeded to the office and is, 
in fact, in possession af the endowed pro- 
periies. In these circumstances the plaint- 
iff applied for the appointment of a Re- 
ceiver. The learned Judge dealing with 
the point says that ‘when there are so 
many rival claimants the situation is, no 
doubt, fraught with possibilities of waste 
and mismanagement.” I entirely agree 
and I would add that even if there was 
no allegation of waste and mismanagement, 
the fact that the property is more or less 
in medio is sufficient to vest a Court with 
jurisdiction to appoint a Receiver. The 
defendant No. 3 says he is in possession. 
The learned Subordinate Judge dealing 
with the matter doubts that position; but 
in any view of the case, I think, that the 
decision of the learned Subordinate Judge 
is right and must be affirmed. It will be 
open to the. guardian of defendant No. 3 
as it will be open to the plaintiff and the 
other defendants to offer themselves as 
Receiver; but the question of the appoint- 
ment of the Receiver rests with the learned 
Subordinate Judge and I must not be 
understood as in any -way fettering his 
discretion in the matter; but I think that, 
in the circumstances of the case the hear- 
ing of the suit should be expedited. 

The appeal is dismissed with cosis, 

Scroops, J.—I agree. 

B. K. P. Appeal dismissed, 
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RANGOON HIGH COURT. 
SPECIAL Frrst Civit APPEAL No, 28 or 1926. 
January 26, 1927, __ : 
Present: —Justice Sir Benjamin Herbert 
Heald, Kr. and Mr. Justice Cunliffe. 
SWEE LEONG ann OOMPANY— 
APPELLANTS 
: : versus 
A. T. CHETTYAR FIRM—Reaseonpents. 
` Paper Currency Act (X of 1928), s. 25-—-Hundi 
payable to bearer but not on demand, legality of-—Hundi 
insufficiently stamped, admissibility of, in evidence ~- 
Suit for money had and received independent of 
hundi—Defences open to defendant. 2 
. A hundi which though payable to the bearer is not 
payable on demand dozs not contravene the provi- 
sions of s. 25 of the Paper Currency.Act. [p. 641, 
col. 2; Al 
Where a hundi being insufficiently stamped is not 
admissible in evidence it is competent to the plaintiff 
to sue for money had and received. But in such a 
case it isnot open to the plaintiff to prove that the 
hundi was endorsedwhile the defendant is entitled 
to prove that the agreement betweea the parties was 
that the money should be re-payable not to the 
plaintiff as the person who had supplied it but to 
the bearer ofthe particular scrap of paper and that 
in pursuance of that agreement he had paid the 
money to the bearer of that paper in good faith and 
without negligence. [p.611, col, 2; p. 642, col.1; B] 


Special first appeal from the Small Cause 
Cue Rangoon, in Civil Regular No. 2454 
of 1925, 


Mr. S.J. Ali, for the Appellant. 
Mr. Anklesaria, for the Respondent. 


JUDGMENT.—Appeilants are mer- 
chants who have a shop in Rangoon and a 
branch at Monywa, and respondents aré a 
firm of Chettyars who carry on a money- 
lending business at Monywa, 

On the 9th January, 1925, appellants took 
Rs. 2,000 from respondents and gave them 
a kundi for that amount payable to bearer 
one day after sight at their Rangoon place 
of business. 

Respondents say that they endorsed the 
hundi to their agént in Rangoon and sent 
it to him for collection, that they also wrote 
to him informing him that the hundi had 
been sent, that he telegraphed to them that 
it had not been received, that they gave 
appellants notice of the loss of the hundi, 
and that appellants replied that the hundi 
had been presented for payment and had 
been ` paid. They alleged that appellants’ 
action in cashing the hundi was wrongful 
and grossly negligent, and they claimed 
that they were entitled to recover the 
amount from appellants. 

Appellants said that the hundi was pay- 
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able to bearer and that they had paid it-to 
the bearer in good faith and without negli- 
gence. They did not admit that the hundi 
was endorsed to respondents’ agent.: They 
produced the hundi 

The Court found that because the hundi 
was payable to bearer it contravened the 
provisions of s. 25 of the Paper Currency 
Act, and that because it was insufiiciently 
stamped it could not be admitted in evi- 
dence or acted upon. 

On the latter finding the learned Judge, 
without taking any evidence, held that 
because appellants did not allege that they 
had paid the money to respondents or their 
agent they had no defence to the suit, and 
accordingly he gave respondents a decree 
for the amount claimed. 

[A] It seems clear that the finding of the 
learned Judge that the hundi contravened 

. 25 of the Paper Currency Act was mis- 
taken, since although the hundi was payable 
to bearer it was not payable on demand. [A] 

It is, however, not alleged that the hundi 
was properly stamped, and, therefore, it 
could not be admitted in evidence or acted 
upon. ; 

[B] Appellants inthis appeal say that be- 
cause the hundi was insufficiently stamped 
respondents could not sue on it, but respond- 
ents reply that they were entitled, apart 
from the hundi, to sue for money had and re- 
ceived. On the basis of the Full Bench 
ruling in the case of Maung Kyiv. Ma Ma 
Gale (1) respondents were undoubtedly en- 
titled to disregard the hundi, but if they did 
so they could not prove that it was endorsed, 
and on the same basis appellants would be 
equally entitled to prove that the agree- 
ment between the parties was that the 
money should be re-payable not to respond- 
ents, as being the persons who supplied 
the money, but to the bearer of a particular 
scrap of paper, and they would also*be 
entitled to prove that in accordance with 
the terms of that agreement they had 
paid the money in good faith and without 
negligence to the bearer of that scrap of 
paper. If appellants succeeded in proving 
that the agreement was that the money 
should be repaid tothe bearerof that scrap of 
paper, respondents would clearly have no 
cause of action against them on that agree- 
ment since they were admittedly not the 
bearers of that paper, and whether the suit 
was on the hundi or on the agreement proof 


(0) 54 Ind. Cas, 84; 10 L. B. R, 54; 12 Bur. L, Te 
137 (F. BJ). eae 
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-of payment in good faith and without neg- 
- ligance would be a complete defence. [B] 

{ would, therefore, set aside the judgment 
and decree of the Small Cause Court and 
remand the case to that Court with direc- 

' tions to. re-admit to suit and to proceed to 
‘ determine it. 

-< The costs in this appeal will abide the 
- final order in the suit as to costs. 

(CR DB Order set aside. 


Ni + 
oe 


My LAHORE HIGH COURT. 
-3 Frrst Civin APPEAL No. 2212 or 1922, 
March 15, 1927. 
-.° Present:—Mr: Justice Harrison and - 
made Mr. Justice Dalip Singh. 
-c DHAN. SINGH—-DEFENDANT- -APPELLANT 
. ©. versus 
’ Musammat GANESH BAI anp o1HERS— 
` PLAINTIFFS, WAZIR SINGH AND oTHERs— 
; - DEFENDANTS — RESPONDENTS. 
«Fatal Accidents Act (XIII of 1855)—Death— 
Measure of damages. - ‘ 
_ No very definite rules have been laid down as to how 
many years’ income should be allowed as damages 
tò the héirs of the déceased on account of the loss 
fesulting from the death of the deceased under the 
Fatal Accidents Act. The possibility: of the earner’s 
death, his age, and earning capacities are factors all 
of which are to be taken into consideration in 
assessing the amount of damages. [p. 642, col; 2; A] 
. 2 First appeal from a decree of the Senior 
Subordinate Judge, Mianwali, datedthe 17th 
July, 1922. aes 
_: LalaJagan Nath Aggarwal, Messrs. Anant 
Ram and S. R. Laul, for Mr. Udat Bhan, for 
“the Appellants. 
.* Dr. -G. C. Narang, Messrs. H. D. Bhalla 


_ and Hargopal, for the Respondents. 


JUDGMENT.—Thé family of one 
Sawan Ram, deceased, consisting of his 
witiow, his two minor sons and six minor 
daughters has brought this suit under Act 
XIIL of 1855 claiming Rs. 8,000 damages 
on account of the loss resulting from the 
death of Sawan Ram, the allegation being 
that his death was caused by Dhan singh and 
another, against whom no action has been 
taken as he was acquitted in the Criminal 
Court, and that the remaining defendants 
assisted in effecting the common object. 
A decree in full for Rs. 8,000 has been 
given against Dhan Singh and the suit has 
been dismissed against the remaining 
defendants. | Both sides have appealed, the 
plaintiff claiming his decree against all 
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and Dhan Singh challenging the correctness 
of the decision and, the amount awarded 
and the remaining defendants claiming 
their costs, which had not been given in 
their favour. 

So far as the principal question is con- 
cerned we find it established bythe evidence 
that the death of Sawan Ram was caused 
by Dhan Singh and that the plaintiff is 
entitled to damages. - 

So far as the amount of damages is con- 
cerned we have found it far from easy 
to come to a satisfactory conclusion. Sawan 
Ram was a member of a joint Hindu 
family consisting ‘of his father, 
brothers and himself. There was a family 
money-lending business and land owned 
by the whole family. Evidencé has been 
produced which is far from convincing 
and very vague and this to the effect that 
Sawan Ram earnéd Rs 2,500 or more a year. 
[A] The income of the; whole family was 
made up of the income from the business, 
the income from the land and the‘income 
from the cattle dealing. The total on which 
income tax was paid being Rs. 4,000. Of 
this Rs. 1,000 may be allowed jas the share 
of. Sawan Ram aud -out of this Rs. 1,400 
“we calculate that roughly Rs. 300 may 
be considered to represent the actual 
earning of Sawan Ram as opposed to 
the income from the land and the business 
which still continued. Various authorities 
have been quoted but no very definite rule 
appears to have been laid down as to 
how many years’ income should be allowed. 
Everything has to be taken into account, 
possibility of the earner’s death, his age, 
earning capacity, and after so taking every- 
thing into account, we allow eight years’ 
income or Rs. 2,500.[A] We accept the appeal 
of Dhan Singh in so far as to reduce the 
amount of damages to Rs, 2,500 with ‘pro- 
portionate costs. ; A a 

So far as the appeal of plaintiff is con- 
cerned we find that it is not established 
that any of the other defendants is liable, 
We, therefore, dismiss the appeal with 
costs. : 

So far as the remaining defendants are 
concerned we find, that the suit having been 
dismissed against them they were entitled 
to their costs inthe trial Court and we 
accept the cross-objections with costs and 
order accordingly. 

RL. 


Appeal dismissed. 


three ` 
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` ALLAHABAD HIGH COURT. 
First Civin ArrEaL No. 159 oF 1924, 

i February 15, 1927. 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Dalal. 
JUGAL KISHORE—PL.aIntTIFF— 
APPELLANT 

5 versus 
Messrs. CHARI & Co, AND aNoTHER— 
DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 68—Agreement to give 
time to debtor—Absence of consideration—Validity 
of agreement—Pleadings—-Amendment of plaint— 
Suit found premature—Amendment, whether can be 
allowed, h j l 

The plaintiff, to whom money was due from the 
defendant wrote through his authorised agent a letter 
to the defendant as follows: “Your account up to 
date either against you or your Company shall be 
recovered by me after two months from this date, and 
in the meantime I shall not compel you for payment”, 
but instituted a suit before the expiry of two months 
from the date of the letter: 
` Held, (1) that, on a proper construction, the letter 
amounted to a premise or undertaking by the 
plaintiff through his agent to give the defendant or 
his Company two months’ credit from the date of 
the letter; [p. 643, col. 2; A] 

(2) that although the letter was not supported by 

consideration it was nevertheless a binding exten- 
sion of time under s. 63 of the Contract Act, and 
that the suit was, therefore, premature; [p. 644, 
col, 1; B] 
(3) that the plaintiff could not be allowed to amend 
his plaint in a case of this kind, where the whole 
foundation was sought to be destroyed by the allega- 
tion that the action itself was premature. [ibid C] 

Davis v. Cundasami Mudali (1) and K. M. P. R. N. 
M. Firm v. Theoperumal Chetty (2), followed. 

First appeal from a decree of the Sub- 
ordinate Judge, Jhansi, dated the 17th of 
December, 1923. f 
“Dr. S. N. Sen and Mr. Haribans Sahat, for 
the Appellant. 

JUDGMENT.—Lala Jugal Kishore, 
son of Lala Har Chand Rai was the original 
proprietor of a firm Bundelkhand Cycle 
‘and Motor Agency at Jhansi and Messrs. 
Chari and Co. Limited is a firm carrying 
on business in Calcutta. Mr. Naidu was 
the manager-in-charge at Lalitpur. 

The case made by the plaintifis was that 
they had delivered goods to the first defend- 
ant through the agent of the first defendant 
Mr. Naidu ofa total value of Rs. 12,731-12-0., 
A written statement was filed chal- 
lenging the liability of the defendant 
especially in relation to a large item of 
Rs. 11,336 alleging that the receipt relied 
upon by the plaintiffs was aforgery in- 
asmuch as the figure ‘I’ had been added in 
front of the ‘1000’ changing there by the 
apparent liability from Rs, 1,336 to 11,336, 
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After a great deal of delay there came 2 
moment when the Vakil for Mr. Naidu put 
forward to the Court a letter signed by 
Sant Lal, dated 15th of August, 1922. 
Now 15th of August, 1922, was the 
date on which Mr, Naidu had acknowledg- 
ed the receipt of goods of the value of 
Rs. 145 and Rs. 1,336 and according to’ the 
plaintiffs the receipt of goods of the value 
of Rs. 145 and Rs, 11,336 and on this 15th 
of August, 1922, in the absence of any agree- 
ment to the contrary, the law would presume 
that delivery and payment were concurrent 
conditions, and as regards the two items of 
15th of August, 1922, they became due and 

epayable on that date, whilst other items 
were due and payable some months pre- 
viously. |A] In that condition of affairs Sant 
Lal, who was accepted by the Judge as the 
son of the plaintiff Lala Jugal Kishore and 
his duly authorised agent, wrote the fol- 
lowing letter, (presumably it is addressed to 

Mr. Naidu, but in the text given at page 10 
no addressee is given): 

“Dear sir, 

Your account up to date either againat 
you or your Company shall be recovered by 
me after two months from this date and in 
the meantime, Ishall not compel you for 
payment.” 

That is a letter written by a man not very 
well versed inthe English language, and 
we must, therefore, try to ascertain for 
ourselves whether we agree with the con- 
struction which has been put upon it by the 
Subordinate Judge. He regards it as a 
promise or an undertaking by the plaintiffs 
through their agent Sant Lal to give Naidu 
or the Oompany or both two months’ credit 
from the 15th of August, 1922, and we 
think that that was the meaning of the 
letter, The phrase “and in the meantime 
Ishall not compel you for payment” must 
mean that whilst the two months arere 
running Ishall not compel you to pay. In 
the same way “your account shall be res 
covered by me after two months” means 
that Mr. Naidu and the Company are to 
have two months’ credit before any steps 
are taken to recover the money. We, there- 
fore, agree with the learned Subordinate 
Judge on the construction put on the 
document, and inasmuch as the suit wascom 
menced on the 26th of August, a point wag 
raised that the suit was premature and it is 
on that ground that the learned Judge has 
dismissed the action altogether, [A] Weare 
of opinion that thelearned Judge is right 
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and [B]the only point that can be urged 
apart from the proper construction of the 
letter on which we have already expressed 
our opinion is that the letter is not support- 
ed by any consideration, and that, therefore, 
it wasamere nudum pactum ora promise 
which the plaintiff firm were at liberty to 
disregard immediately after it was given or 
at any moment during the currency of the 
two months if it seemed convenient to 
them. We are of opinion that s. 63 of the 
Contract Act was drafted with the definite 
object of making an alteration in the law 
from that which prevailed in England in 
regard tothe doctrine of consideration. In our 
opinion s. 63 does enable a defendant, who 
has got such a letter in his hands, to plead 
that although the letter is not supported 
by any consideration, it is never-the-less a 
binding extension of time and prevents any 


action being taken within the period of credit ' 


given. [B] There are two cases one of Davis 
y. Cundusami Mudali (1)which is an authori- 
ty ‘directly and clearly in point and another 
Madras case of K. M. P. R.N. M. Firm v. 
Theoperumal-Chetty (2). Mr. Justice Odgers 
while discussing s. 63 refers to the au- 
thority of other cases and says that there 
is authority for saying thats. 63 “not only 
modifies but is ia direct antagonism to the 
law in England.” We are satisfied that in 
a case of this character s. 63 can be relied 
upon and that the learned Subordinate 
Judge came toa proper decision when he 
dismissed the suit as premature. Although 
it is not a necessary part of our decision, 
we cannot help remarking that it is strange 
that the plaintiff should ‘not have preferred 
to have commenced another suit immediate- 
ly ‘upon the dismissal of this action in 
December, 1923, at which date the defence 
ofthe premature suit could not have been 
taken. [C]It has been pressed before us that 
this was a proper case for an amendment 
eithet by the Subordinate Judge himself or 
by this Court, but we have pointed out that 
there can be no amendment in a case of this 


kind, where the whole foundation is sought ` 


to be destroyed by the allegation that the 
action itself ig premature. If the action is 
found to be premature, amendment cannot 
cure a defect of that character. [C] 


The result is that this appeal must be 


(1) 19 M. 398; 6 M. L. J. 202; 6 Ind. Dec. (N. B.) 


(8) 67 Ind. Cas. 905; 45 M. 160; 14 L, W. 660; 
= a921) W. W.N, 861; 42 M, L. J, 236; A. Í. R. 1922 
Mad. 314; 81 M. L. T, 478, 


KIRPAL SINGH Y, JAWAN MAL-THAKUR DAS. 


[101 I; 0. 1927] 


dismissed. The defendants do not appear. 
The appeal is, therefore, dismissed without 
costs. 


A, N, AL Appeal dismissed, 


LAHORE HIGH COURT, 
Srconp Orvit Appeal No, 2846 oF 1925. 
January 27, 1927. 
Present :—Mr. Justice Fforde and 
Mr. Justice Campbell. 
S. KIRPAL SINGH-—Dergenpant— 
` APPELLANT 
VErsusS 

> uoe JEWAN MAL-THAKUR DAS— 

` PLAINTIFFS—RESPONDENTS, 

Interest—Interest when claimable—Interest Act 
(XXXII of 1839)—Debt payable at certain time, 
meaning of. 

Neither under Common Law nor under Contract 
Act can interest be claimed upon a debt unless there 
has been either an express promise to pay interest 
or such promise is to be implied from the usage of 
trade or other circumstances. [p. 644, col. 2; p. 645, 
col. 1; A]. 

Where the instrument evidencing the debt recites 
that ‘the sum will be paid on demazd upto two 
years’ it cannot be held that the debt is payable at 
a certain time within the meaning of the Interest 
Act. [p. 645, cols. 1 & 2; B] 


Second appeal against a decree of the 
Additional’ District, Judge, Amritsar at 
Lahore, dated the 10th August, 1925, modi- 
fying that of the Munsif, Third Class, 
Amritsar, dated the lst March, 1924. 

Mr. Shamair Chand, for the Appellant. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT. 

Fforde, J.—The suit out of which 
this appeal has arisen, was brought for the 
recovery of Rs. 1,332 being Rs. 900 prin- 
cipal and the balance interest, the principal 
sum havingbeen advanced by the plaintiff 
| to the defendant on the 11th February, 1925. 
The trial Court held that both the principal 
and interest were due on foot of agreenient 
whereas the lower Appellate Court has 
held that the principal sum was undoubt- 
edly due but that the agreement to pay 
interest could not be proved to have been 
expressed in the contract. The lower 
Appellate Court, however, has held that . 
interest at 6 per cent. per annum may be 
awaided under the Interest Act XXXII of. 
1839. The only question that arises for 
determination in this second appeal is 
whether the terms of the Interest Act can 
be held to apply to the debt sued upon. [AF 
It is‘clear that neither under the Common 
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Law nor under the Indian Contract Act can 
interest, be claimed upon a debt unless 
there has been either an express promise 
to pay interest or such promise is to 
be implied from:the usage of trade or 
other circumstances. [A]In the present 
cas? the lower Appellate Court has held 
.that no express promise to pay interest can 
-be proved, andit may be added here that 
.no implication to pay interest from the 
usage of trade or other circumstances can 
be drawn from the facts of this case. [B] The 
question, therefore, is, as I have already 
' observed, whether interest upon the princi- 
pal sum may be allowed under the terms 
of the Interest. Act, The Indian Interest 
Act XXXII of 1839 isa repetition of Lord 
Tenterden’: Act 4 & 4 Will. 4, c. 42, s. 28 


and provides that “upon all debts and . 


sums certain payable ata certain time or 
otherwise, the Court before which such 
debts or sums may be recovered may, if it 
shall think fit, allow interest to the creditor 
at arate not exceeding the current rate of 
interest from the time when such debts or 
sums certain were payable, ifsuch debts or 
sums be payable by virtue of some written 
instrument ata certain time, orif payable 
otherwise, then from the time whén demand 
of payment shall have been made in 
writing, 80 as such demand shall give 
notice to the debtor that interest will be 
claimed from the date of such demand 
until the term of payment,” 

"In the present case no demand was made 
in writing giving notice to the debtor that 
interest would be claimed, and according- 
ly interest can oaly be awarded under the 
provisions of this Act if the debt in ques- 
tlon was, under the instrument constituting 
it, payable at a certain time. The material 
part of the written instrument which the 
Plaintiff relies upon is as follows: 

‘The agreement is that the sum will be paid 
on demand up to two years”. Mr. Shamair 
Chand who appears for the defendant con- 
tends that these words do not express the 
debt to be payable at “a certain time” but 
expressed it to be payable only upon 
demand being made. Neither Mr. Shamair 
Chand, nor Mr Fakir Chand who appears 
for the respondent, gavə us any clear 
idea of what the words “the sum will be 
paid on demand up to two years,” really 
mean. In London Chathan & Dover Ry. 
Co. v. South Eastern, Ry., Co. (1) ia con- 


(1) (1893) A. O. 429: 63 L, J. Ob. 93; 1 R. 275; 
. T, 637; 58 J. P, 36, Ob. 93; 1 R. 275; 6 
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struing the same words in Lord Tenter- 
den’s Act, Lord Hsrsehell, L. 0., obser- 
ved in a case where the demand of 
payment was expressed to be “as soon 
after tbe lst of June as possible and 
not later than the 15th of June” that “it 
is alittle difficult to say that that is a 
time certain even as regards the 15th of 
June.” Inthe present case the instrument 
itself is so ambiguous that it seems to me 
impossible to hold that it provides a cer- 
tain time for the payment of the debt. 
That being so, the plaintiff is not entitled to 
succeed in his claim to interest under the 
provisions of the Interest Act. [B] 

‘I would accordingly accept the appeal 
to the extent of reducing the decretal 
amount from the Rs. 1,224 to Rs, 900 with 
interest at 6 per cent. per annum from the 
date of suit till realisation. As the appel- 
lant has succeeded upon the only question 
argued before us I would allow him the 


_costs of the appeal. 


Campbell, J.—I agree. - 
R. L. Appeal accepted, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE OrpaR No. 191 
oF 1928. 
January 10, 1927. 
Present:—Mr. Justice Adami and 
Mr Justice Allanson. 
NANDI MANJHI— APPELLANT 
VETSUS 
DWARKA NATH DUBEY—Responpent. 
Chota Nagpur Tenancy Act (VI of 1908 B.C.), ss. 
189 (4), 189A—Suit for ejectment of wnder-tenant 
—Jurisdiction of Civil Court. 5 
Under the provisions of the Chota Nagpur Tenancy 
Act, in a suit for ejectment of an under-temant 
the plaintiff must seek his remedy by application or 
suit before the Deputy Commissioner. Such a suit 
is not maintainable in the Civil Court. [p. 646, col. 


Sal aad Poddar v. Lal Singh Bhumij (1), followed. 

Appeal from an order of the Subordinate 
Judge, Purulia, dated the 22ntl May, 1926, 
reversing thatof the Munsif, Raghunathpur, 
dated the 22nd September, 1925. 

Mr. S C. Mazumdar, for the Appellant. 
Mr. B. B. Mukerjee, for the Respondert. 
JUDGMENT. 

Adami, J.—A suit was brought bya 
raiyat against the appellant, asserting that 
the appellant was his under-raiyat whose 
lease had expired and he sought to eject 
him, The suit was instituted in the Oourt 


B46 
of the Munsif of Raghunathpur. The learn- 
“ed Munsif found that the suit was not main- 
‘tainable in-the Civil Court having regard to 
-the provisions of the Chota Nagpur Tenancy 
oo and, therefore, the suit was dismiss- 
` e + 4 


‘ [A] Onappeal the learned Snbordinate Judge 
‘had disagreed with the Munsif and has held 
-that the suit was maintainable in the Civil 
‘Court on the ground that the Chota Nagpur 
‘Tenancy Act contained no provision for the 
-ejectment of an under tenant, and, therefore, 
-the ‘provisions of s.-139, cl. (4) and s, 139-A 
‘would not apply to the case. 
` . Against this decision the present second 
appeal has been lodged. In the case of 
-Madhab Poddár v. Lall Singh Bhumaj (1) 
- thìs Court has already dealt with and decid- 
ed an exactly similar case, and it has been 
‘held in a judgment of my own that in a suit 
‘for the ejectment of an under-tenant, the 
-plaintif must seek his remedy by applica- 
tion or suit before the Deputy Commissioner 
and that such asuit is not maintainable in 
the Civil Court.[A] It is unnecessary to re- 
peat the grounds on which that decision 
was arrived at; they will be found in that 
judgment.: oe 
The result is that the decision of the lower 
Appellate Court must be set aside and the 
suit of the plaintiff must stand dismissed. 
The appellant will get his costs in both the 
Courts. 
Allanson, J.—I agree. 
B. K.P. i Appeal allowed. 
(1) 97 Ind. Cas. 175; (1926) Pat. 288; A. I. R. 1926, 
Pat. 403; 6 Pat. 69; 8 P. L. T. 231. 


` MADRAS HIGH COURT. 
Srv Reviston Peririon No. 98 or 1925. 
January 20, 1927. 
Present:—Mr. Justice Ramesam. 
MUTAU K. R. N. MUTHIA— PETITIONER 
VETSUS 
M. B. P. R. E. 8. P. EKAPPA CHETTIAR 
AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115—Re- 
vision—Point raised relevant only for purposes of 
further proceedings—Interference. 

Where the question raised in an application for 
revision has a bearing only on the further proceed- 
rngsin pursuance of the order sought to be revised 
jather than on the order itself, the High Court may 
decline to interfere. [p. 646, col. 2; A] 

Petition, under s. 115 of Act V of 1908 
and a. 107 of the Government .of India 


to -> - 


MUTHU K. R, N. MUTBIA V. EXAPPA OHETTIAR, 


.sion that the order jis 
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Act, praying the High Court to revise ‘the 
order of the Court of the District Munsif, 
Devakottah, dated the 24th of January, 1925, 
in E. A. No: 10 of 1925, in E. P.-No. 663 
of 1924, in O. 8, No. 118 of 1923, on the 


‘file of the Court of the District Munsif, 


Kumbakonam. = DENAI ‘ 
Mr. R. Kesava Iyengar, for the Petitioner. 
Mr. K. Narasimha Iyengar, for the Re- 

spondents. ae 
JUDGMENT.—This is a civil -revi- 

sion petition under s. 115 of the Civil 

Procedure Code and s. 107 of the Govern- 

ment of India Act for revising the order 

of the District Munsif of Devakottah dated 
the 24th January, 1925. This.orderis an 
order granting time to the respondent's 
sureties to produce the judgment-debtor 
on 2nd February, 1925. [A] The petitioner 

before me who is the decree-holdér im- 

peaches the correctness of the District 

Munsitf’s order.. For the following reasons 

I think it is unnecessary for me to èx- 

press any opinion as to whether this order 

is correct or not. If I come to a éonclu- 
erroneous, it is 
merely giving my opinion on a question 
of law because the respondent had the 
benefit of the extension of time and the 
disposal ofthe civil revision petition comes 
before me two years after the extension of 
time, and the setting’ aside of the order 


-of the lower Court is meaningless except 


for an- indirect purpose. It will havé a 
bearing on the question whether the exe- 
cution- creditor can seek to execute his 
decrees against the sureties and whether 
the sureties are discharged by reason of 
the execution, that is, the question of law 
raised before me is really important for 
the further execution proceedings rather 
than for the order itself. If so, it is fcr 
the District Munsif'’s Court to consider the 
effect of this order in the further proceed- 
ings sought in the execution petition. [A] If 
any party is dissatisfied by the order on 
the execution petition, that pariy can ap- 
peal to the District Court under s. 47 
and may come up to the High Court in 
civil miscellaneous second appeal and the 
validity of the present order of 24th Janu- 
ary and its effect whether it is valid or 
invalid could appropriately be considered 
then, So far as I can see, the question 
of the liability of the sureties and whe- 
ther they should be considered as dis- 
charged is still pending before the Dis- 
trict Munsif; From the B Diary I find 


i 
k ð 
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that this question was raised on the 15th 
January. He then adjourned it along with 
` the question of extending time to 22nd 
January : 

“The question of their liability for not 
‘producing the judgmént-debtor to-day has 
to be considered and the execution peti- 
tion is adjourned to 22nd January for 
that purpose along with the petition pre- 
sented to-day—l5th January, 1924. a 

This order was passed by the District 
Munsif on 15th January, 1925. On 22nd 
January the matter was adjourned to 24th. 
On the 24th extension of time was given 
‘to the sureties to produce the judgment- 
‘debtor on 2nd February, but nothing is 
said on the question of the liability of the 
sureties for non-production on the 15th 
January. The sureties apparently consider- 
ing themselves discharged asked for an 
order of discharge.’ The District Munsif 
would not pass such an order. As he fe- 
fused to pass such an order of discharge 
on the 2nd February, there was an appeal 
by the sureties to the District Court of 
Ramnad. Healso agreed that he need not 
express an opinion at that stage and that 
they ‘should make further application for 
an order of discharge. This order of the 
District Judge was on the 3rd November, 
1925. Immediately after the present revi- 
sion petition was filed there was an order 
directing the stay of further proeeedings 
in execution petition by my brother Kumara- 
swami Sastri, J., on the 30th March, 1925, 
and apparently on account of this order 
nothing could be done by the Oourts below 
and the course indicated by the District 
Judge could not be pursued. “Now I pro- 
pose to dismiss the civil revision petition 
without expressing any kind’ of opinion. 
The District Munsif of Devakottah will 
now proceed to consider the. liability of 
the sureties’ and’ whether they are entitled 
to discharge on the merits. 
dismissed but without costs. | 

vV. N. V. Petition dismissed. 

A, N. A, m 


. GAMBALRYA KONBI V. SAKHARAM, a y 


This petition is’ 
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NAGPUR JUDICIAL COMMIS- 

_' SIONER’S COURT.. 

~“ Civiu Reviston No, 2 oF 1927, 

f March 10, 1927. 

Present:—Mr. Findlay, J. 0. 
GAMBHIRYA KUNBI—Dzrenpant—. 
APPLICANT 


VETSUS 
SAKHARAM—P arntirr-—Non- 
t APPLICANT. f 

Transfer of Property Act (IV of 1882), s. 50— 
Rent—Payment to stranger, when good defence—Bona, 
fides, necessity of—Procedure where tenant is ‘in 
doubi—C. P. Tenancy Act (I of 1920), s. 68. é 

In order that a person can take advantage of s..50 
of the Transfer of Property Act in claiming exemp- 
tion from payment over again of rent already paid 
by him toa person in possession he must prove that 
he acted in good faith. [p 648, col. 1; A] 

Ifa tenant is in doubt as to who his landlord is, 
provision is made in s. 68 of the ©. P. Ten- 
ancy Actfor a deposit of the rent with the Tahsil- 
dar. [p. 648, col. 1; B] ~~ 


Application for revision against a 
decree of the Additional District Judge, 
Nagpur, in.Civil Appeal No. 84 of 1926 
dated the 12th October, 1926. : 

Mr. S. R. Vaidya, for the Applicant. 


‘CORDER.—The defendant-appelicant, 
Gambhirya, was sued in the Court of the 
Additional Subordinate Judge No. 2, Nag- 
pur, for rentarrears amounting to Rs, 22-12-0 
in respect of his absolute occupancy hold- 
ing in Mouza Degma: for the years 1334 
and 1335 Fasli. The position of the pre- 
sent defendant in the first Court was 
a curious one. Apparently the question of 
the lambardarship of the village was in 
dispute and his position was that he had 
recognised one V. N. Datar who had been 
thé agent of the previous Lambardar, as the 
landlord. Admittedly, however, the present 
plaintiff non-applicant was appointed 
Lambardar on- 15th January, 1926, but 
the applicant’s position is that he waa 
absolved by the payments made to the gaid 
Datar. The Judge of the First Court 
granted the plaintiff a decree holding that 
the payment to Datar could not discharge 
the defendant. 

An appeal was filed in the Court of the 
Additional District Judge, who held that 
s. 50 of the Transfer of Property Act could 
afford no help to the defendant. The 


-latter had held the land from the previ- 


ous Mahajan until 16th September, 1924, 
and so long as he was alive there 
was no question as to who the landlord 


was. 
As I read the defence of the applicant 


BIS 
in“ the first. Court, his position was: “I 
knew there was a.dispute as-to who was 
to succeed to the title of Mahajan. I chose 
to recognise Datar as the landlord and I 
am, therefore, absolved.” It has been urged 
on behalf of the applicant in this Court 
that the case comes within the purview 
to s. 50 of the Transfer of Property Act, 
or that at any rate, the principle laid down 
therein should be applied. I am wholly 
unable to accept this proposition. In 
the first place, the attitude of the defend- 
ant as well as his whole position in the 
first Court was that it lay with him to 
choose whom he would recognise as the 
person entitled to receive his rent and 
that having chosen Datar, he was absolved, 
[A] I find it impossible to ‘believe that at 
the time he was ignorant as to the pend- 
ing dispute as to title; so it is impossible 
in my opinion, to hold that his action was 
in. good faith while it is equally obvious 
that 3.50 of the Transfer of Property Act 
eannot cover the case because he never, in 
good faith, gould have held the property as 
from Datar[A]. [B] Moreover, there was the 
least excuse tor the applicant in that, if he 
had entertained any genuine doubt as to 
whom the payment should be made, an 
easy way of escape was provided for him 
by s. 68 of the O. P. Tenancy Act. [B] 

The applicant has, in short, in my 
opinion, been very ill-advised in contest- 
ing the present suit. His obvious course 
. was to have paid the arrears due from him 
to the present plaintiff-non-applicant and 
to have sued Datar for refund of the rental 
payments madeto him. I think the lower 
Appellate Court, therefore, has come to an 
undoubtedly sound conclusion and I am 
unable to interfere. The application for 
revision is accordingly dismissed without 
notice ‘to the non-applicant. This order also 
covers Second Appeal No. 4 of 1927, Second 
Appeal No. 5 of 1927, Second Appeal No. 
35 of 1925, Civil Revision No. 1 of 1927 
and Civil Revision No. 3 of 1927. 

G. k, D, Application dismissed. 


VENKATARAMANAYYA RAO v. SECRETARY OF STATE FOR INDIA, 
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MADRAS HIGH COURT. 
Szconv Civit Appga No. 4 or 1924, 
September 23, 1926, 
Present:—Mr. Justice Devadoss. 
KATIKANENI VENKATARAMANAYYA 
RAO GARU AND OTAEKS— PLAINTIFFS— 
APPELLANIS 
versus 
Tue SEORETARY or STATE ror 
INDIA in COUNCIL represented BY TEH 
COLLECTOR or GUNTUR—DersnDantT— 

RESPONDENT, | 

Civil Procedure Code (Act V of 1908), s. 11, Exp. 
5—Swit for declaration of plaintiff's right to irrigate 
lands free of water tax—Decree only in respect of 
small extent—Relief as to unlimited right, whether. 
denied—Subsequent suit—Right to irrigate beyond 
Specified extent, whether can be set up—Res judicata. 

The plaintiff claimed as against the Government 
the right to irrigate all his wet lands whatever the 
extent may be free of charge and for refund of water 
tax wrongly collected. In the written statement the 
right was conceded only in resyect of 54 acres but 
the right to irrigate all the plaintiff's lands was denied, 
The Court held that plaintiff had established - his 
right to irrigate free of tax 163 acres and directed 
refund of the tax illegally levied which was in res- 
pect‘of the said extent: 

Held, that though the claim was for refund of 
money paid under protest, yet inasmuch as the claim 
was based upon the right of the plaintiff to irrigate 
all his lands with the water, the determination of | 
the extent of the land which the plaintiff was en- 
titled to irrigate free of charge was necessary, that 
the decree must be held to have denied the plaintiff's 
right within the meaning of Exp 5 tos. 11 to an 
unlimited use of the water and that it was not open 
to him in a subsequent suit to resist the claim of 
the Government to levy water tax on lands not com- 
prised in the extent dealt with in the former decree. 
[p. 649, col. 2; p. 650, col. 1; A] 

Second appeal against the decree of the 
Court of the District Judge, Guntur, in A. 
S. No. 233 of 1922, preferred against that 
of the Court of ‘the District Munsif, Nar- 
asarapet, in O. S. No, 1503 of 1920. 

Mr. A. Venkatarayaliah, for the Appel- 
lant. 

The Government Pleader, for the Re- 
spondent. | h , f 

JUDGMENT.—The only question in 
this appeal is whether the plaintiffs’ claim 
is barred by reason of the decision in O.S. 
No. 119 of 1914. The learned District Julge 
has held that the plaintiffs: suit is barred 
by res judicata by reason of the decision 
in the previous suit. It is urged by. Mr, 
Venkatarayaliah that the decision in O. S, 
No. 119 of 1914 dogs not restrict the right to 
163°93 acres and that even if it be held to 
have restricted the right to that extent 


. it was unnecessary for the decision in that 


case to have so restricted it and, there- 
fore, emeh deeision cannot operate as res 


+ 
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“judicata in the subsequent suit. In the 
` plaint in the previous suit the plaintiffs 
claimed the right to irrigate all their wet 
“lands whatever. the extent thereof might 
be, (wide para. 7 of the plaint) and prayed 
that their ‘right'to the useof the Ogeru 
- water free of charge for the irrigation of 
-all their wet lands, whatever the extent 
: thereof may be, by means of the irrigation 
- works now maintained by them, may be 
established:” In the written statement 
- filed by the defendant the right to irrigate 
free of charge was conceded only to the 
extent of 54 acres and the right to irrigate 
' all the lands in the possession of the 
plaintifis was denied. The first issue was 
raised on this contention and it is as fol- 
lows:— 

‘Whether the plaintiffs are entitled by 
. virtue of grant, or prescription, or botb, 
to the water of Ogeru vagu free of water 
tax for all their lands in the suit village 
without reference to the extent or the kind 
of crop raised or for only 54 acres of wet 
-land referred to in the W.S.”. ` 

‘The learned Subordinate Judge after 
discussing the evidence gave his finding 
-in these terms:— 
he Bees ai Na aa My finding on the first 
issue is that the plaintiffs are entitled to 
take the Ogérw water free of tax by virtue 
of the grant and by prescription to 163 
. and odd acres which have been the actual 
.wet area all through”. 

In the decree it was stated “that this 
.Court doth hereby declare the plaintiffs’ 
right to use the Ogeru water free of tax 
by means of irrigation works maintained 
by them for cultivating their lands which 
are stated to be acres 16393 cents accord- 
ing to the present measurement.” The 
question is whether the right claimed by 
„the plaintiffs to the use of the Ogeru water 
for cultivating all their lands irrespective 
of the extent in dispute was denied or 
not. Considering the pleadings and the 
issues raised in the case it cannot be said 
that the right of the plaintiffs to irrigate 
an unlimited extent of land was not de- 
nied to them. Though the claim was for 
refund of the money paid under protest 
yet the claim was based upon the right 
of the plaintiffs to irrigate their lands 
with the water of the Ogeru. It was, there- 
fore, necessary for the determination of 
. the euit to ascertain what was the extent 
of the land which the plaintifis were en- 
titled to irrigate free of charge. The 


649 
finding, therefore, of the learned Judge. 
was necessary for the determination of the 
matter in dispute in that case, 

When the finding of ‘the Judge res- 
tricted the right of the plaintiffs to acres 
163°93 and denied their right to unlimited 
use of the water, they ought to have ap- 
pealed against that judgment. Mr. Ven- 
katarayaliah contends that he could not 
have appealed against that portion of the 
judgment which denied the right toan 
unlimited use of water because the decree 
was in hisfavour.[A’ No doubt the decree 
for the refund of the amount paid under 
protest was in his favour; but in passing 
that decree the Subordinate Judge had 
to find on the right of the plaintiffs to 
use the water flowing in the Ogeru and 
that right he restricted to the irrigation 
of acres 163'v3. If the plaintiffs were dis- 
satisfied with limitation placed upon their 
right by the learned Judge they should 
have appealed against that portion of the 
judgment. The decision in Bai Nathi v. 
Narshi Dullabh (1) does not apply to the 
present case. In that case the suit was 
dismissed and the incidental finding was 
held not’ to be res judicata in a subsequent 
suit because that finding was unnecessary 
for the disposal of the previous suit. In 
this suit, for the disposal of O. 8. No.119 of 
1914 it was necessary to find the extent of 
the plaintiffs’ right to the free use of water. 
As the learned District Judge rightly 
observes Explanation 5 to s. 1l applies to 
the facts of this case, for it enacts that 
“any relief claimed in the plaint which is 
not expressly granted by the decree shall 
for the purposes of this section to be 
deemed to have been refused.” The plaint- 
iffs claimed relief in respect of all the 
lands in their possession. ‘his was denied 
by the Government and, therefore, it 
was necessary for the learned Judgee to 
decide on the right of the plaintiffs and 
he found that the right should be res- 
tricted toacres 16393. In the present ease 
it is admitted that the tax levied by the 
Government was on land brought into 
cultivation recently and the extent of this 
new wet cultivation is not a part: of the 
163°93 acres which was in dispute in the 
previous suit. That being so, the Govern- 
ment was justified in levying water tax on 
wet cultivation outside the srea in dis- 
pute in the previous suit and the plaintiffs 


(1) 55 Ind. Gas, 322; 44 B. 321; 22 Bom, L. R, 64, 


‘ 
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‘cannot aiden relief by -reason of the de- 
cision in the previous suit. [A] 

The second appeal fails and is dismissed 
with costs, 


Y.N. V, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SICNER’S COURT. 

. Szconp Civin ArpeaL No, 4150r 1925. 
February 14, 1927. 
Present:—Mr, Findlay, J. O. 
“DHANIYA BAlT-—DERENDANT— APPELLANT 
VENSUS 
Musammat KAUSALYA BAI—PLAINTIFP— 
RESPONDENT, 

Hindu Law—Inheritance—N on-congenital deafness 

and dumbness, whether ground for exclusion. 
Non-congenital deafness or dumbness is not a 
ground for exclusion from inheritance under the 


Hindu Jaw. 
Charu Chunder Pal v. Nobo Sunderi Dasi (2), dis- 


ed. e 
a ere Kunwar v. Durga Prashad Singh (3) 
and Nana v. Jogilal (4), followed. 

Appeal from a decree of the District 
Judge, Nagpur, dated the 19th August, 
1925, in Civil Appeal No, 92 of 1925. 

Mr. W.R. Puranik, for the Appellant. 

` Mr. K. P. Vaidya, for the Respondent. 

JUDGMENT.—The facts of this cage 
have been-fully stated in the judgments 
of thetwo lower Courts. On the appeal 
coming on for hearing the Pleader for the 
appellant stated that he did not desire to 
dispute the findings of fact arrived at by 
the lower Appellate Court. Even on these 
findings, however, three points were urged. 
The first of these was that the deafness 
and dumbness of Musammat Kausalya Bai 
plaintiff-respondent No. 1, need not be con- 
genital in order to exclude from inherit- 
ance. Ihave been referred to two decisions 
in this connection, viz., Bai Pratapgavri v. 
Mulshankar (1) in which case Kajiji, J., 
held that dumbness as the ground of ex- 
clusion from inheritance under Hindu Law 
must be invurable although it need not 
be congenital, Again, in Charu Chunder 
Pal v. Nobo Sunderi Dasi (2) Norris and 
Banerjee, JJ., came tothe conclusion that 
under the Bengal School of the Hindu Law 
a widowed daughter having a son who is 

(1) 80 Ind. Cas. 173; 26 Bom. L. R. 269; A. I R. 


1924 Bom. 353. 
(D 18 O, 827; Ind, Dee, (N8) 219, 


DHANIYA BAT v. KAUSALYA BAT, 
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-dumb at the time the succession opens put 


but is not shown to be‘incurably dumb, is 
entitled to succeed to her mother's stridhan 
in preference to a daughter's son. This 
ruling does not, in effect, decide the point 
at issue, although Banerjee, J., in the course 
of his judgment, expressed his opinion . 
that dumbness, in order to disqualify a 
person from inheritance, need not . be 
congenital. The matter, however, seems to 
me tobe one in which I must necessarily 
follow the decision of their Lordships of the 
Privy Council in Gunjeshwar Kunwar v. 
Durga Prashad Singh (3). In the said judg- 
ment the following quotation occurs from: 
Rajkumar Sarvadhikari’s Hindu Law of 
Inheritance:— ; 

“Blindness, to cause exclusion from 
inheritance,. must be congenital. Mere loss 
of sight which has supervened after birth 
is not a ground of disqualification. In- 
curable blindness, if not congenital, is not 
such an affliction as, under the Hindu Law, 
excludes a person from inheritance.” 

Having given this quotation their Lord- 
ships go on to hold that the said quota- 
tion isthe true rule in this connection, 
A similar view was also taken by Batten, 
J.C, in Nana v. Jogilal (4). The conten- 
tion, therefore, that the non-congenital 
deafness and dumbness of Musammat 
Kausalya Bai would still exclude. her from 
inheritance, necessarily fails. 


The second point urged on behalf ofthe 
appellant was that in view of the finding 
arrived at by the first Court, that the pro- 
perty in suit was acquired by Hiralal and 
Jagannath jointly with their funds, the 
plaintiff was, at themost, entitled to joint 
possession to the extent of half the houses 
in dispute. The. husband of the present 
appellant, however, pre-deceised Hiralal, 
the husband of the plaintiff and it follows 
that the property passed to Hiralal by 
survivorship. It was presumably because 
this was so, that in para. 4of the stats- 
ment of the second defendant filed on 
16th October, 1922 a partition between 
Hiralal and Jagannath waspled, but the 
said partition has been held not to have 
been proved by both the lower Courts. 
In the circumstances, therefore, the present 


(3) 42 Ind. Cas. pn: 45 O. 17; 22 M. 5 = e 22 
C. W. N. 74; 26 C. L. J. 557; BALTI L. 
N is; "i L. 


J. 1; 20 Bom. L. R. 38; (1918) M, 
W. 94; 4 P. L. W. 1: 44 L A. 229 : 

(4) 71 Ind. Cas, 506; 5 NLR 69; A LR 1928 
Nag. 151; 6 N. L, Ji 61, 
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claim to joint possession. is clearly entirely 
: without substance. 

Thirdly and lastly, it has been urged 
-that- in any event, the present appellant 
was entitled to maintenance. Admittedly, 
no plea to this effect was offered in the 
lower Courts, and I do not think it can 

“ possible be entertained now at this stage. 
‘It was not even raised in the appeal in 
the Court of the District Judge. 

These findings govern the present appeal 
which is dismissed. The appéllant must 
bear. the respondent's costs. Costs in the 
‘lower Courts as’ already ordered. 

G, R, D, Appeal dismissed. 





MADRAS HIGH COURT. 
Ovir Reviston Petition: No. 753 or 1926. 
December 7, 1926. 
`` “Present:—Mr. Justice Madhavan Nair. 
* ` K. B. NARASIMHA CHETTIAR— 
f Puatntirr No. 3—PRETITIONER 


aor versus 
nr KP. BALAKRISHNA OHETTY— 
. ` Derdxpant No. 2— RESPONDENT. 

‘Civil Procedure Code (Act V of 1908), O. V, r. 20 
-—Limitation Act (IX of 1908), Sch. I, Art. 164— 
Application ‘to set aside ex parte decree-—Substituted 
service, whether due service-Starting point of limi- 
tation. aa he 

Tn the case of substituted service, summons is duly 
‘served for the purpose of Art. 164 even though it 
daes not in fact come to the: defendant's knowledge 
and time runs from the date of the decree. [p. 
651, col. 2; Al : 
` By virtue of O. V, r. 20, sub-r. (2), Civil Procedure 
Code, service substituted by order of the Court is as 
effectual as if it had been made on the defendant 
personally. [p.651, col. 2; p. 652, col. 1; B] 

. If the defendant avers that the order for substitut- 
ed’ service was obtained by the plaintiff in an im- 
-proper or fraudulent way, it is for him to prove it 
by giving evidence on that point. [p. 652, col. 1; C] 
-- Petition, under s. 25 of Act IX of 1887, 
praying the Court to revise an order of 
the Court of the District Munsif Karur, 
dated the 14th of September, 1926, in 
-Interlocutory Application No. 151 of 1926, 
in S. O. S. No. 296 of 1925. . 

: Mr. N. Swaminathan, for the Petitioner. 

. Mr. K. G. Srinivasa Iyer, for the Respond- 
ents.. 4 


JUDGMENT,—The question for deei- 
sion, in this civil revision petition is whe- 
ther the respondent's application to set 
aside the et parte decree in 8. O. 8. No. 
296-of 1925, on the file of the Gourt of the 
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District Munsif of Karur is barred by 
limitation. The decree was passed on the 
19th of July, 1926. Article 164 of the Limi- 
tation Act prescribes 30 days for an appli- 
cation of this nature and time begins to run 
from the date of the decree or whera the 
summons was not duly served, when the 
applicant has knowledge of the decree. 


‘The respondent's case is that the summons 


was not duly served upon him and that 
he came to know of the decree about 15 
days before he made this application. In 
order to succeed in this application, it is 
clear that the respondent must prove these 
necessary facts. 

In this case the learned Judge who pass- 
ed the ex parte decree after satisfying him- 
self thatthere was reason to believe that 
the respondent was keeping out of the way 
from service had ordered that substituted 
service should be served upon him as pre- 
scribed by O. V.,r. 20 of the Civil Proce- 
dure Code. The question is whether in 
the case of substituted service, it can be 
said that summons is “duly served” on 
the defendant within the meaning of Art. 
164 of the Limitation Act, In one part of 


‘his judgment, the learned Judge seems to 


lay down the proposition that the petitioner 
cannot be said to have been duly served 
as summons was not personally served on 
him, though later on he modified this view 
by stating that “if there is evidence to 
show that the defendant evaded service of 
process wantonly or with a view to delay 
a creditor substituted service may be con- 
sidered to be due service under the Limi- 
tation Act, but if there is no evidence of 
that kind itis not safe to presume that 
there was due service under Art. 164 of 
the Limitation Act especially where the 
process-server's endorsements are notorious- 
ly unreliable.” . 

[A]I think, it is clear, that in thg case 
of substituted service, summons is duly 
served for the purpose of Art. 164 even 
though it does not in fact come to the de- 
fendant’s knowledge and that time runs 
from the date of the decree [A]. [see Ditti 
Ram v. Nawab (1)). The Court after con- 
sidering the circumstances brought to its 
notice by the plaintiff directed that sub- 
stituted service should be effected upon 
the respondent. [B] Order V, r. 20, sub-r. (2) 
states that service substituted by order of 
the Court shall be as effectual as if it-had 


yi 1) g Ind, Cas, 272; 7 Lah. Li J. 448; A. I. R. 1925 
B. i 4 
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been made on the defendant personally. [B] 
[C] If the defendant avers that the order 
for substituted service was obtained by the 
plaintiff in an improper or fraudulent way, 
it is for him to prove it by giving evidence 
on that point. [GO] No such evidence has been 
given by the defendant in this case, He 
has not examined any witness. The facts 
show that two attempts at personal service 
were made and the respondent's Pleader 
also sent a noticeto the petitioner byre- 
gistered postas' ordered by the Court and 
this was returned with a note by the post- 
man that the addressee refused to receive 
it, It is thus evident from the records 
that application for substituted service was 
made andthe order was obtained by the 
plaintiff after genuine attempts at personal 
service had failed and after the Court was 
satisfied that the defendant was evading 
the service of summons, There is no jus- 
tification for the District Munsif's general 
remark that the process server’s endorse- 
“ments are notoriously unreliable. 

In these circumstances I am satisfied that 
the summons was duly served in this case 
and as the respondent’s application was 
‘not made within 30 days from the date of 
the decree, it is clearly barred hy limita- 
tion under Art 164 of the Limitation Act. 

1, therefore, set aside the order of the 
lower Court with the petitioner's cost here 
‘and in the Court below. 


V. N. Y. Order set aside, 


LAHORE HIGH COURT. 

Szoonn OivIL APPEAL No. 2381 or 1926. 

. Mareh 14, 1927. 
Present :—Mr. Justice Zafar Ali. . 
Thakar BALBHADAR SINGH AND 
ANOTHER PLAINTIFFS—APPELLANTS 
VETSUS 
SHANKAR DAS—Dzranpant— 
RESPONDENT. 

Hindu Lew—Joint Hindu family—Family living 
in commensality and owning joint property— Pre- 
sumption—High caste Hindu landholders and jagir- 
dars—Presumption—Admission, value of —Evidence 
_Act (I of 1872), s. 31. . f 

Where it is proved or edmitted as to a Hindu 
‘family that it lives in commensality and possesses 
“joint property, the presumption of law is that all 
the property the members are possessed of ig 
joint. é 

e 
. 


BALBAHADUR SINGH V. SHANKAR DAS. 


[101 I. O. 1927] 


There is a presumption in the case of high caste 
Hindus that they are governed by Hindu Law even if 
they happen to be landholders and jagirdars. 

An admission is not conclusive evidence and is of 
no value where it is proved to be incorrect. 

Second appeal from a decree of the 
District: Judge, Gurdaspur, dated the 24th 
April, 1926, affirming that of the Sub- 
ordinate Judge, Second Class, Gurdaspur, 
dated the 30th November, 1925. 

i Mr. Mehr Chand Mahajan, for the Appel- 
ants. 

Mr. Faqir Chand, for the Respondent. 

JUDGMENT.—In the execution ofa 
money-decree obtained by one Shankar 
Das against Raja Sant Singh a bungalow 
was attached as belonging to the latter. 
His brothers Balbhadar Singh and Gur 
Kirpal Singh objected that they and the 
judgment-debtcr were joint owners of the 
bungalow in equal shares and that their 
two-thirds share therein should be released 
from attachment. The decree holder assert- 
ed that the judgment-debtor was the sole 
owner of the bungalow. The- Executing 
Court disallowed the objection. Then the 
objectors instituted a regular suit and the 
trial Court found that the’ site of the 
bungalow was joint property of the three 
brothers but that the superstructure 
belonged to Raja Sant Singh exclusively. 
The plaintiffs objectors appealed unsuccess- 
fully to the District Judge and have now 
come up to this Court in second appeal. 

It was proved that the two appellants 
were minors of tender ages and lived with. 
their elder brother, the judgment-debtor, 
when the bungalow was built 18 years 
ago. The facts coupled with the fact that 
the site belonged to all three raises a strong 
presumption that all three were joint and 
that the money spent in building the 
bungalow came from the joint family 
funds. But Balbhadar Singh was a co- 
defendant in the original money suit and 
when examined before the settlement of 
issues in that case he stated ."I {live sepa- 
rately from defendant No. 1 (Raja Sant 
Singh). Ihave no property joint with de- 
fendant No. 1. 

The learned District Judge held that this 
admission was conclusive as against Bal- 
bhadar Singh and dismissed the appeal so 
far as he was concerned on that ground. 
His reason for disallowing the ‘claim of 
the other appellant was “considering that 
he was ahalf brother it is highly impro- 
bable that he was joint with Raja Sant 
Singh when Raja Sant Singh’s own bro- 
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ther was separate from him.” Thus it 
wa3 presumed that this brother of Raja 
£aat Singh was separate from him when the 
bungalow was built. 

Both these conclusions are unsupportable. 
Section 31 of the Evidence Act clearly 
lays down that admissicn is not conclusive 
proof of the matters admitted. In the 
present case the admission was found to 
be incorrect inasmuch as the site of the 
bungalow isstill joint property of all the 
brothers, ‘‘where it is proved or admitted 
as to a Hindu family that it lives in com- 
mensality and possesses joint property, 
the presumption of law is that all the pro- 
perty they are possessed of is joint.” See 
Malla’s Hindu Laws. 191, cl. (4). To the 
same effect is para. 1194 of Gour's Hindu 
Code. Second Edition, page 549 which is 
relied upon by the respondents’ Counsel. 

The brothers are high caste Hindus and 
though they are land holders and jagirdars 
- the presumption is that they are governed 
by Hindu Law. Counsel for the decree- 
holder contends that this presumption does 
not arise because they are agriculturists. 
There is, however, nothing to show that 
they are governed by custom from the 
facts that have been established, viz., (1) 
that the brothers are high caste Hindus (2) 
that they lived jointly when the bungalow 
was built, (3), that the appellants were then 
minors of tender age and that the site 
belongs to them all, the conclusion that, 
in ' the absence of all evidence to the con- 
trary irresistibly follows is that the bunga- 
low is joint of all three. 

' I, therefore, accept the appeal and : mọdi- 
fying the decree of the Courts below decree 
the plaintiffs’ 
throughout. 

R.L, Appeal accepted. 


ns 


MADRAS HIGH COURT 
Szconp Civin Apprat No. 259 or 1924, 
December 1, 1926. 
Present:—Mr. Justice Devadoss. 
MAHAMMAD SULTAN MOHIDEEN 
AHMED ANASARI alias CHAND 
BADSHA—PuatntifF—ArPELLANT 
versus 
AMATHUL JALAL alias ACHI BIBI 
SAHIBA—Durenvant—Resron DEsT, 

‘Evidence Act (I of 1872), s. 92—Sale-deed in favour 
of two persons Oral evidence ar to extent of respec- 
five interests, whether admiseidle, 


ene 


MAHAMMAD SULTAN MOHIDEEN AHMAD V. AMATHUL JALAL, 


claim in. full with costs‘ 
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Where a sale-deed is taken in the joint names of 
two persons, 8. 92, Evidence Act, does not bar oral 
evidence being let in to prove the extent and quantum 
of interest intended to be taken by the purchasers 
in the property. [p. 654, col. 1; A] 

Mulchand v. Madho Ram (1), followed. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Nellore, in A. S. No. 28 of 1923 A. S. 
No. 224 of 1922, District Court, Nellore, 


- preferred against the decree of the Court of 


the Principal District Munsif, Nellore, in 
0. S. No. 939 of 1917. 


Mr, C. Lakshmanna, for the Appellant. 
Mr. S. Varadachari, for the Respondent. 


JUDGMENT.—The father of plaintiff 
and defendant purchased some property 
under Ex. Ion 15th October, 1897. Itappears 
from the original sale-deed thet in ithe 
preamble the names of both the plaintiff 
and defendant were entered and in the 
body of the document it was recited that 
schedule A properties were to go to the 
plaintiff and B schedule properties were 
to go to the defendant, but when it was 
taken for registration the Sub-Registrar 
seems to have objected to the recitals 
that the schedules A and B should be sepa- 
rately enjoyed by the two vendees and 
thereupon the clauses relating to the sepa- 
rate enjoyment of the two schedules 
were, scored out. The father in pursuance 
of his intention that the plaintiff should 
enjoy one schedule and the defendant the 
other seems to have asked the Municipal 
authorities to register the two schedules in 
the separate names of the plaintiff and’ 
defendant. The present contention of the 
appellant is that, inasmteh as the sale- 
deed was taken in the joint names of both 
the plaintiff and defendant, each of them 
is entitled to a moiety of the whole pro- 
perty, and no evidence eould be adduced 
to show what the father intended that 
each should take. The argument of Mr. 
Lakshmanna is that s. 92 of the Indian 
Evidence Act is a bar to any evidence 
being let in to show what the father in- 
tended. The document is silent as to the 


. Share of the plaintiff and the defendant. 


Reading the document as a whole as it 
stands itsimply means that property was 
purchased by the father inthe names of 
the plaintiff and the defendant who were 
minors at thattime. The mere fact that 
the document stands in the name of two 
persons does not prevent either of them 
from showing to what share each of them 


IA 
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is entitled to. If both of them were majors 
I do not think it could be contended with 
any show of reason that the vendees 
could not adduce evidence as to the 
share that each intended or is entitled to 
take. That would depend upon the 
arrangement among the vendees. In 
this case both the vendees being minors, 
the father’s intention as to in what way 
the property should be enjoyed could 
certainly be proved. His intention before 
the document was executed and his con- 
duct in carrying out his intention after 
the execution of the document could be 
proved. Whats. 92 prohibits is the proof 
of any contemporaneous oral agreement be- 
tween the parties in variance of the terms 
of the document. Section 92 runs as fol- 
lows: 

“When the terms of any such contract, 
„grant or other disposition of property, or 
any matter required by law to be reduc- 
ed to the form of a document, have been 
proved according to the last section, no 
evidence of any oral agreement or state- 
ment shall be admitted, as between the 
parties to any such instrument or their 
representatives-in-interest, for the purpose 
of contradicting, varying, adding to, or 
subtracting from, its terms.” 

Now the arrangement that is proved is 
not against the ‘terms of the document 
which evidences.a completed contract of 
sale. TAJ] As it does notin so many words 
refer to the share or the portion that the 
plaintiff and defendant should take I fail 
to see how s. 92 could be a bar to the 
proof of facts which would establish the 
right of the plaintiff and the defendant to 
the separate items of property conveyed to 
them. [A] This point has been specifically 
dealt with in Mulchand v. Madho Ram 
(1) and I donot see any reason to differ 
from the conclusion arrived at by the 
learned Judges in that case. The exten- 
sion of the principle of s. 92 as contended 
for by Mr. Lakshmanna would lead to this 
result. If two persons buy some property 
in their joigt names without defining 
their share in it then they would not be 
able to prove afterwards what share each 
is entitled to. That is not the object of 
s. 92. That being so, I dismiss the second 
appeal with costs. - f 

V. N. V. Appeal dismissed. 

(1) 10 A. 421; A, W. N. (1888) 127; 6 Ind. Dec, 
(N. s.) 283, 


PUNJRAJ v. KALGSA, 


l [101 £. 0. 1927] 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civit APeRaL No. 324.oF 1926. 
April 9, 1927. 
Present:—Mr. Kinkhede, A. J. O. 
PUNJRAJ—PLAINTIFF—APPELLANT 
VEFSUS 
KALUSA—DBEFENDANT—RESRONDENT. 

Specific performance—Contract of sale—Suit for. 
specific performance or refund of purchase-money— 
Decree for specific performance but terms of contract 
found against plaintiff—Plaintiff’s right to insist on 
refund of purchase-money. : 3 

The plaintiff sued for specific performance of a, 
contract for sale of abadi land, alleging that one of 
the terms of the contract was that the defendant 
should obtain the landlord's consent. He also prayed’ 
for the refund of ‘the consideration paid in case the. 
Court was not inclined to grant specific performance 
or the contract was not proved. The Court gave a” 
decree for specific performance but fotnd that the 
agreement was that the plaintiff himself should ob-. 
tain the consent of the landlord. The plaintiff appealed 
praying that he may be given a decree for refund 
of consideration: 

Held, that in view of the fact that the contract as 
set up by the plaintiff had not been proved and the 
contract was from its very nature contingent on the 
will of a third party for due fulfilment, the decree 
for specific performance was nota proper decree to. 
be passed, and that adecree for refund of purchase- 
money ought to have been passed. [p. 655, col. 1; A] 

Appeal against a decree of the District 
Judge, Nimar, dated the 27th January, 
1926, in Civil Appeal No. 118 of 1925. ` 

Mr. S. B. Gokhale, for the Appellant. 

Mr. P. C. Dutt, for the Respondent. . 


JUDGMENT.—This appeal.is by 
plaintiff whose claim for specific perform- 
ance of a contract of sale of .abadi site 
has been decreed in the Oourts below. 
Rightly enough the plaintiff isnot satisfied 
with this deeree and wants in lieu thereof 
a decree granting the alternative relief of 
refund of consideration in view of the 
finding of the lower Appellate Court that 
under the terms of the agreement of sale it 
was the plaintiff's own obligation and not 
of the defendant to secure the consent of 
the landlord to the sale. No doubt, the 
plaintiff has put forward the alternative 
claim for refund of consideration, but that 
is expressly made contingent upon the 
Court’s refusing to decree specific per- 
formance of contract of sale, or holding 
the contract as unproved. One of these 
contingencies has really happened. The 
Court has decreed the specific performance 
by holding the contract of sale proved. 
Since, however, it isthe plaintifi’s conten-_ 
tion that the proof of contract of .sale com-.. 
prised within its scope proof of the special 
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term about the defendant's obligation to 
secure the landlord’s permission to transfer, 
certainly, there isa failure to prove the 
contract a3set forth in the plaint. The 
plaintif did not want a decree for specific 
performance in spite of his own failure to 
prove that it was the defendant's obliga- 
tion to secure the consent of the landlord, 
for the obvious reason that the subject 
matter of the sale, beforé vesting in him 
in absolute right would subject him to the 
obligation to procure the landlord’s consent 
—a circumstance which must necessarily 
lessen its valus to the plaintiff. [A] The con- 
tract asfound by the Courts below would 
be difficult: of performance since its com- 
pletion would depend’ upon the volition 
and concurrence of a third person who 
could not be compelled to give his assent 

‘ thereto, however willing the parties to 
the contract may be to perform their res- 
pective parts thereof. ' The observations of 
the District Judge as regards the argu- 
ment thatif the plaintiff failed to obtain 
the consent of the malguzar he may loose 
the land and money as well. “that this 
may be sò but he must first try” is to direct 
the plaintiff to do an act which he con- 
siders an impossibility, especially as the 
malguzaris under no legal ‘obligation to 


give his assent to the proposed transfer, 


and, that too, at the request of the plaint- 


iff.. I, therefore, think that the fulfilment 


of. the contract being, from its very nature, 
contingent upon the securing of consent 


of the landlord, whether by one party or, 


the other, the , plaintiff was entitled to ask 
the Court ‘to direct the deféndant to re- 
fuid the’consideration as the'result of its 
finding that the consent of the landlord 
was under the terms of the contract to be 
procured by the plaintiff. [A] The decree 
for specific pérformance cannot, therefore, 
stand and must be set aside. 


“It is necessary, in this view of the case, ` 


to settle the enquiries between ‘the parties 
with due regard to the stipulation for pay- 
ment of the interest as contained.in the 
bonds, and. the | plaintiff's obligation. to 


make gocd to the defendant the loss he’ 


has sustained by reason of his being de- 
.prived of the occupation of his premises 
ever since the date of the contract while 
restoring back possession of the same to 
him, after removal of whatever superstruc- 
ture he (plaintiff) may. have put up. The 
case must, therefore, go down for settling 
the. equities between the parties, 


SRINTVAgALU Gari ð. PALAMÊULA GuRavtan. 


‘date the 2nd plaintiff died, His nam 
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The appeal is allowed and the case is 
remanded to the lower Appellate Court for 
disposal with advertence to the above re- 
marks. The costs of this appeal will be 
paid by the respondent. The appellant 
will get refund of Oourtfee on the 
memorandum of second appeal. Costs 
in the lower Court will abide the result. 


A. N. A, Appeal allowed. 
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MADRAS HIGH COURT, 
Civit MISCELLANEOUS Appgat No. 419 op 1924 
AND 
Second Apegan No. 742 or 1995. 
December 1, 1926. 
Present:—Mr. Justice Waller and 

: Mr. Justice Madhavan Nair.. 
A. SRINIVASALU CHETTI—PETITIONER— 
6 APPELLANT 
i versus . 
PALAMKULA GURAVIAH anp ANOTRER— 


ee GÊRSPONDENTS, ; 
wit t rocedure Code (Act V of 1908), O. XX è 
8—Suit by several Daigo on by cree 
—Death of one plaintiff pending appeal—Reversal of 
decree without bringing legal representative on record 
—Second appeal by surviving plaintiffs and legal re~ 
presentatives of deceased plaintiff—Remand of case. 
Giang bi TT, had abated, effect of— 
ree against surviving plainti 4 
eran te decrees: m POTE 
Five persons brought a suit to establish their risht 
toa site and obtained a decree, The deaa en 
pealed. His appeal succeeded but before that 


e. however, 


continued on the record and the appeal was disposed 


of without adding his legal repr i 

| at a s presentat, li wi 
other plaintifis and his legal representatives at 
were added as parties by the High Court, preferred 
a second appeal on which the’ High Court remanded 
the case for ascertaining, having regard to some 
doubt that was raised, whether the 2nd plaintiff was: 
not dead when the appeal was heard. Jn the lower 
Appellate Court, the defendant filed an application to 
set: ae the abatement which was rejected and the 
appeal itself was dismissed on th : a 
wak appeal had abated: E ae tee 

eld, on appeal to the High. Court, (1) t 

legal representatives must be held A Le pared 
brought on the record by the High Court not for all 
porposed but ar the unted purpese of enquiring 
into the question raised befor 
St e the Court, [p. 656, 

(2) that inasmuch as the: whole decree 
executed by the legal representatives of the ene 
2nd plaintif, the Court could not pass a contrar 
decree as against the other plaintifs, [p. 656, aL 


-2; B] 


Appeal against an order ‘of th 
of the Subordinate Judge, Chittor, ne 
P. No. 6 of 1924, in A:S, No, lof 1921; 


656 BRINIVASALU CHBETT V; 
and this second appeal against a decree 
of the Court of the Subordinate Judge, 
Chittor, in A. S.No. 1 of 1921, preferred 
against the decree of the Court of the Dis- 
trict Munsif, Tirupathi, in O. S. No. 332 of 
1916. 

Mr. G. Ramakrishna Iyer, for the Appel- 
lant, 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—The facts are these. 
Five persons brought a suit to establish 
their right to a site and obtained a decree. 
The defendant appealed. His appeal suc- 
ceeded on 28th October, 1919, but before 
that date,on 2nd September, 19:8, the 2nd 
plaintiff died. His name, however, con- 
tinued on the record and the appeal was 
disposed of without his legal representa- 
tives having been added. The other plaint- 
ifs and his legal representatives, who 
were added as parties by the High Court, 
preferred a second appeal, on which the 
High Court passed the following judgment: 

“There being a question whether the 
2ad plaintiff was not dead when the ap- 
peal was heard, both sides agree that the 
decree should be set aside and the appeal 
remanded for disposal according to law,” 

This judgment was delivered on 19th 
November, 1920. On 29th March, 1924, the 
defendant filed an application to set aside 
the abatement. This application was reject- 
ed by the Subordinate Judge. Appeal 
against order No. 419 is an appeal against 
his order. The appeal against tha decree 
was then heard and the Subordinate Judge 
dismissed it, holding that the whole appeal 
had abated. Second Appeal No. 742 is an 
appeal against his judgment. 

[A] It is argued that, as the High Court 
brought the legal repr2sentatives on to the 
record, they must be held to have been 
brought on to the record for all pur- 
poses and not for the limited purpose of 
enquiring into the question raised before 
the Court. We cannot accept this argu- 
ment. Itis obvious from the terms of the 
High Court’s order that the defendant 
must have alleged that the 2nd plaintiff 
was still alive when the appeal was dis- 
posed of on 28th October, 1919 and we 
think that the legal representatives ‘were 
brought on to the record for the limited pur- 
pose of a decision on that allegation. [A] 
On the merits, the appellant has to show 
sufficient cause for his failure to apply be- 
fore 29th March, 1924, to get the abatement 
set aside. His explanationis that he “was 

G 
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advised that the bringing on to the record 
of the legal representatives by the High 
Court was sufficient for all purposes.” 

Assuming that that is a good cause, it 
only explains his delay after 19th Novem- 
ber, 1920 and he has to explain his delay 
before that date. As to that, he says that . 
he was not aware of the death of the 2nd 
plaintiff till after he received notice of 
the second appeal. This it is impossible 
to believe. He was living only two miles 
from the village where the 2nd plaintiff 
lived and died. The site in dispute lies 
between a house belonging to him and 
the house of the plaintiffs. Wethink that - 
he must certainly have been aware of the 
2nd plaintiff's death long before the ap- 
peal was decided. His appeal must, there- 
fore, be dismissed with costs. 

We now come to Second Appeal No. 742. . 
The lower Court has based its conclusion 
on certain decisions of the Calcutta High 
Court, one of which is reported in Basir 
Sheikh v. Fazle Karim (1). There a decree 
for joint possession had been passed in 
favour of five plaintifs. The appellant 
failed to serve notices on two of them 
and the appeal as against them was dis- 
missed. When the appeal was heard, it 
was argued that it was useless for the Court 
to proceed, because the entire decree could 
be executed by the two persons against 
whom the appeal had been dismissed and 
this argument was accepted. The decision 
was followed in another case, reported in 
Sriramchandra Naik v. Hridoy Nath Gupta 
(2) and both decisions were followed in 
Kali Dayal Battacharjee v. Nagendra Nath 
Pakrashi (3). [B]We think that the principle 
laid down in these decisions is correct. The 
whole decree can be executed by the legal 
representatives of the 2nd plaintiff and it 
would be idle to ask the Court to passa ` 
contrary decree as against the other plaint- 
iffs, [B] The second appeal must be dismiss- 
ed with costs. 

V.N. V. 

(1) 28 Ind. Cas. 703; 19 C. W. N. 290, 

(2) 51 Ind. Cas. 409: 29 0. L. J. 461. 
ao 54 Ind, Cas, 822; 24 O. W. N. 44; 300. L J. 


Appeals dismissed. 
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CALCUTTA HIGH COURT. 
APPLICATIONS FOR Luave TO APPaaL FROM 
ORIGINAL OxIMINAL JURISDICTION, 

| June 25, 1926. 
Present:—Sir Lancelot Sanderson, KT., 
Ohief Justice, and Mr. Justice Panton. 

. GALLAGHER— APPLICANT 
j Versus 
EMPERO R— RESPONDENT. 

Criminal Procedure Uode (Act V of 1898), ss. 4 (1) (i), 
812, LISA, 449 (1) (c) Oaths Act\X of 1873), s. i—Con- 
viction by High Court Criminal Sessions—Leave to 
appeal—Huropean British subject—A fidavit by accused 
as to nationality, admissibility of—Grant of leave— 
Right of co-accused though not HuropeanBritish subjects 
—Limitation for application—Limitation Act (IX of 
1908), Sch. I, Art. 155, 

Where more persons than one are convicted in one 
trial by the High Court Oriminal Sessions and leave 
to appealis granted to one of them under s. 449 (1) 

(0), Oriminal Procedure Oode, on the ground of his 
being a European British subject, such leave should 
also be granted to others even if they are not proved 
to be European British subjects in view of the pro- 
visions of s.415A ofthe Code [p. 658, col. 1: Al. 
Seution 342 (4), Oriminal Procedure Code, is intended 
to relate to proceedings which are specified in 8. 342 
and s.5 ofthe Oaths Act is intended to apply to an 
accused person while he is under trial. Therefore, 
in an application for leave to appeal under s, 449 
(L) (c), Criminal Procedure Code, from a sentence by 
the High Court Criminal Sessions, an affidavit by 
the accused as to his nationality is admissiblé. [p. 
658, cols. 1 & 2; B] 

Akhoy Kumar Mukerjee v. Emperor (1), followed. 

An application for leave to appeal by @ European 
British subject is governed for purposes of limitation 
by Art. 155, Limitation Act and must be filed within 
60 days from the date of ths sentence appealed from. 

{ p. 658, col, 2; C] 


Mr. A N. Sen, for Gallagher. 

Mr. k. K. Chatterjee, for Mandelli. 

Mr. R. C. Bonner jee, for the Crown. 

l JUDGMENT. 

Sanderson, C. J.—Thess are two ap- 
plications by Mandeli and Gallagher, who 
are prisoners in the Alipore Central: Jail, 
for leave to appeal. 

The two convicted men were tried at 
the High Court Criminal Sessions by my 

‘learned brother Mr: Justice Chotzner and 
a Jury. 

’ Mandelli was charged with dishonestly 
using as genuine a forged document, 
knowing the same to be forged, forgery 
for the purpose of cheating, and other 
charges which I need not enumerate; and 
Gallagher was charged with abetment of the 
same. 

They were both convicted and sentenced 
toa term of imprisonment on the 3rd of 
ecember, 1925. 
, I propose to deal with the application of 
Gallagher in the first instance, 
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657 : 

The learned Advocate, who appeared at 
the request of the Court for him and to 
whom we are much obliged for the assistance 
which he has given, relied upon s. 449 (1) 
(c) of the Code of Criminal Procedure. 


. This section was enacted by Act XII of 


1923 and under that section it is necessary 
for the Court to be satisfied that if this case 
had been tried outside the Presiaency town 
it would have been triable under the pro- 
visions of Ohapter XX XIII. 


In order to see whether it would be triable 
under the provisions of that Chapter, it is 
necessary to refer tos. 443 (1) (a), and the 
provision, which applies to this case, is that 
the complainant and the accused persons, 


‘or any of them, are respectively European 


and Indian British subjects or Indian and 
European British subjects. 

There is no doubt that the complainant 
in this case was an Indian British subject; 
and, inorder to bring himself within that 
provision, Gallagher has to show that he is 
a European British subject within the 
meaning of the Criminal Procedure Code. 

“Ruropean British subject” is defined in 
s. 4 (1)(4) as follows: ‘‘European- British sub- 
ject means any subject of His Majesty of 
European descent in the male line born, 
naturalised or domiciled in the British 
Islands or any Colony, or any subject of 
His Majesty whois the child or grand- - 
child of any such person by legitimate 
descent.” 


Gallagher has filed an affidavit, in which 
he states that he was born on the 3rd of 
Saptember, 1899 in Bombay, and that he is 
the legitimate son of Michael Patrick Gal- 
lacher and Ruth, Constancia Gallagher. 
To that affidavit is attached a certified 
copy of the certificate of marriage, which 
shows that Michael Patrick Gallagher 
and Ruth Constancia Jones were duly 
married at St. Thomas Church, Middleton 
Row, Calcutta, on the 4th July, 1897, that 
the parents of M. Patrick Gallagher were 
Martin and Aun Gallagher and the parents 
of Ruth Constancia Jones were John and 
Constancia Jones. 


In my opinion, there is sufficient proof 
beforethe Court that Gallagheris a Huropean 
British subject within the meaning of the 
Code of Uriminal Procedure; aud conse- 
quontly if this case were tried outside a 
Presidency town it would have been triable 
under the provision of Chapter KAKE 
of the Qode: e 


688. 


That being so, in’ my judgment, this 
Court ought to grant leave to Gallagher to 
anne! on the ground:mentioned in s, 449 
(1) {ce 
[A] Mandelli filed an affidavit, which, in 
my opinion, is not sufficient to show that he 
ia a European British subject within the 
meaning ofthe Oode of Oriminal Procedure. 
But the learned Advocate, who appeared 
for the Crown in this case, drew our 
attention to s. 415-A of the Code of 
Criminal Procedure, which was. passed by 
Act XVIII of 1923 and which is to the 
following effect: “Notwithstanding anything 
contained in this Chapter, when more 
persons than one are convicted in one trial, 
and an appealable judgment or order has 
been passed in respect of-any such persons, 


all or any of the persons convicted 
at such trial shall have a right of 
appeal.” 


By reason of the.provisions of that section 
_ Lam-of opinion that leave to appeal should 
be granted to Mandelliin view of the fact 
that 1 have Gome to the conclusion that the 
judgment or order in respect of Gallagher 
is appealable: TA] 


[B] During the course of the argument a 
question was raised whether this Court 
ought toadmit the affidavits of Gallagher 
and Mandelli. Our attention was drawn to 
certain cases which went to show that, to 
say the least, it was doubtful whether it was 
competent to the applicants to swear 
affidavits in support oftheir applications. 
No decision of this Court, which is in point, 
has been brought to our attention. 

The two relevant provisions ares, 342 of 
the Code of Criminal Procedure and-s. 5 
of the Indian ‘Oaths Act which is Act X 
of 1873 
’ Section 342 is the well-known section 
whfch deals with the examination of an 
accused at his trial and sub's. (4) is as 
follows: “No oath shall be administered to 
the accused,” 


Section 5 of the Oaths Act provides “that 
oaths or affirmations shall be made by the 
following persons’. The “persons” are 
enumerated in cls. va), (b) and (c); and 
then the following provision -is to be found: 
“Nothing herein contained shell render 
it lawiul to administer in a criminal 
proceeding an oath or affirmation to the 
acensed person.” 
~ [Tam not prepared to hold that those 
provisions prevent the applicants from 
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filing affidavits in support of their petitions 
in this matter. < : 

It isto be noticed that the abovenamed 
provisions refer to “the accused" and “the 
accused person”. Iam not prepared to go 
so far as to hold that, because the applicants 
were accused and were tried and have been 
convicted, they are still within the pro- 
visions of those two sections, 

In my opinion sub-s. (4) of s. 342 of the 
Code was intended to relate to the 
proceedings which are specified in s. 342, 
and that s. 5 of the Oaths Act was intended 
to apply to an accused person while he is 
under trial 

I am confirmed in that opinion by the 


observations, which were made by two 
learned Judges of this Court. I refer to 
Mr. Justice Teunon and Mr. Justice 


Richardson who were considering these two 
sections in the case of Akhoy Kumar 
Mukerice v. Emperor (1), where the following 
passage is to be found: “It is undisputed, 
therefore, that an accused person actually 
under trial cannot be sworn asa witness, 
and that if two or more persons are being 
jointly tried, none of them is a competent 
witness foror against the others. Butin 
our opinion, this exception to the general 
rule goes no further, and bas no application 
to an accused person who is not at the time 
under trial.” l 

For these reasons, in my opinion, the 
affidavits of the applicants upon the 
applications for leave to appeal under s. 449 
(1) (c) are admissible. [B] I confine my 
judgment to the facts of this case and to the 
particular applications with which tke 
Court is dealing. 

[C] There is one other matter, which it 
is necessary to mention. The learned 
Advocatefor the Crown referred toa decision 
of my learned brothers Mr. Justice ©. O. 
Ghose and Mr. Justice Duval to the effect 
that an application of this kind was within ` 
Art. 155 of the Limitation Act. Isee no 
reason to differ from that decision and it . 
seems to me that these applications ought 
to have been made within sixty days 
from the date of the 
fiom. [C]. 

It appears, however, that the Superintend- 
ent of the Alipore Central Jail. had before 
him a document, which was signed by the 
Chief Presiuency Magistrate which is 
headed ‘ Form to beattached to all warrants 


(1) 46 Ind. Cas. 999: 45 0, 720 at p. 723; 27 QL: J. 
84; 923.0, W. N. 405; 19 Or, In d, B03: 


on 


sentence appealed . 
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of commitment.”. In that form there isa 
column, which. is headed as follows: 
“Whethersentence appealable or not” and in 
that column the word “no” is to be found. 
I am looking at acopy of the form which 
relates to the case of Gallagher. I assume 
that thesame entry was made with regard 
to Mandelli. l < 
: The Superintendent ofthe Jail relying 
upon that statement did not forward 
Gallagher's petition in the usual manner. 
The Superintendent pointed out that 
Gallagher's petition was not handed to him 
for despatch until the 20th of February, 1926 
which would be more than sixty days from 
the date of the sentence. 
‘But. judging from the history-ticket of 
Gallagher, of which a copy is before the 
Court, it is clear that Gallagher took steps 


within a short time of his conviction to get 


_the necessary documents from the Court in 
order that he might present a petition ‘of 
appeal under s. 449 <1) (c) of the Code and 
he did ‘not get the necessary documents 
until the2lst of January, 1926,so that having 
regard to the provisions ‘of the s. 12 of the 
Limitation Act I think that this application 
should be entertained. | i 

If it is necessary for the Court to 
exercise its discretion undér s.5 of the 
Limitation Act I am of opinion that 
Gallagher has shown sufficient cause for not 
. making the application within the specified 
time. 

With. regard to Mandelli, it is stated 
that hë wanted to appeal but he was 
informed by the Superintendent of the 
Jail that it was a non-appealable sentence 
and consequently it was no good to 
appeal. 

_ 1 desire to make ït plain that no blame 
attaches to the Superintendent of the Jail. 

Apparently it had not been recognised that 
under the somewhat new provisions of s. 
449 of the Criminal Procedure Code this 
sentence might be an appealable sentence. 
That explains the delay which has taken 

place. 

- Leave to appeal in ‘both the cases is 
granted.. 
: Panton, J.—I agres. 


R. L. Leave granted. 
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RANGOON HIGH COURT. 

CRIMINAL Revision No. 1264-B or 1926. 

November 12, 1926. 

é Present:—Mr. Justice Otter. 

NGA NGWEKYI-— ACcCUSsED— APPLICANT 
Versus 
EMPEROR—RESPONDENT. 

Burma Gambling Act (XVII of 1899), s. 12—Keeping 
common gaming house, what amounts to—Proof of habi- 
tual use—Profit to owner. 

The mere fact that persons were found playing a 
game of cards with stakes in a house will not render 
the owner of the house liable to conviction under 
s. 12 of the Burma Gambling Actfor keeping a com- 
mon gaming house. He cannot be convicted even if 
there is evidence to show that he received a 
commission for the use of the cards in the absence 
ofsome evidence of habitual keeping or using. 

A house is a common gaming house, only if instru- 
ments of gaming are keptor used in it for the profit 
of the person owning the house. 


Criminal revision from an order of the 
District Magistrate's Court, Sandoway, in 
Criminal Appeal No. 26 of 1926. 

Mr. Myint Thein, for the Applicant, 


JUDGMENT.—In this case the appli- 
cant was convicted under s. 12 of the 
Burma Gambling Act of 1899 of the offence 
of using his house asa common gaming 
house. Nine other persons were charged 
under s. 1l of the same Act with 
playing in a common gaming house or 
being present for the purpose of gaming 
in suchahouse. Of these nine persons, 
seven were convicted, and the prosecution 
against the remaining two having been 
withdrawn they were called on behalf of 
the Crown. These two men had been 
engaged by the Polica to visit the house 
in question for the purpose of obtaining 
evidence of some offence under the 
Gambling Act, and the case for the 
prosecution rested mainly upon their 
evidence. 


It was proved that a party consisting 
of the Sub-Inspector of Police, the two 
men I have mentioned and three other 
persons went to the house of the applicant. 
The two men who were acting on behalf 


_of the Police entered the house and were 


there for some time. Their evidence as 
to what they saw does not agree upon 
all points butib was in evidence that the 
applicant was present (though one of them 
said he was not,) while a game of “Tachat- 
mauk Phe,” a.card game was going on. 
One of these two men also, said that one 


` cf the other accused persons, (not the, 
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applicant) received a commission on the 
game. Eventually the Sub Inspector of 
Police together with the other three persons 
entered the house and the applicant was 
found there together with the two persons 
‘sent on behalf of the Police and others who 
were present at the game, Cards were 
found in theronm and there is no doubt 
that small sums of money were staked upon 
the game. 

There isno evidence whatever that any 
instruments of gaming were kept or used 
for the profit of the persons owning the 
house, on the contrary the evidence was 
that another person received the commission, 
It seems to be quite clear that the game 
of ti or other game ofa like nature was not 
being played. Therefore, it is a little 
difficult to understand how the applicant 
could have been convicted of keeping his 
house as a common gaming house for the 
definition of a common gaming house isa 
house where instruments of gaming are 
kept for the profit of the owner of that 
house. 

I doubt very much whether, even if the 
evidence had been that the owner of the 
house received the commission which 
resulted from the use of the pack of carda, 
he could even so have been convicted of 
opening, keeping or using his house as 
within the meaning ofs. 12 (a) of the Burma 
Gambling Act. It is unnecessary to decide 
this point but in my view some evidence of 
habitual keeping or using would be required 
in such a case. 

It seems to me at least a matter for. 
consideration whether the other seven 
persons who were convicted under s. 11 
of the Act would not be well-advised to 
appeal by. way of revision and against their 
convictions. : 

Iset aside the conviction and sentence in 
this case. The fine must be returned. 

ALN. A. Conviction set aside, 


CALCUTTA HIGH COURT. 
OriminaL Revision No, 1137 or 1926. 
January 21, 1927, 

Present: me ustice Sir Suhrawardy, Kr. 
and Mr Justice Camminde. 
BASIRUDDIN alias BASIR AND 
OTHERS—AccrsED— PRTITIONeRS 
`” Versus . 
EMPEROR—Opposite Pee 


Penal Code (Act XLV of 1360), 89. 71, 147, 140,826 tram-car driver, 


AHMED t, EMPEROR, 
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—Separate ‘sentences under s. 14? and s. 825 with s. - 
149, legality of. - 

Separate sentences under s. 147 and s. 325 read 
with s. 149 of the Penal Code are illegal in view of the 
provisions of s.71 of the Penal Code. 

Keamuddi Karikar v. Emperor (1), followed. 

Ruleagainst the conviction and sentences 
passed by the Deputy Magistrate, Jamalpur. 

Mr. M. A, Quasim, for the Petitioners. 

JUDGMENT.—In this case the 
petitioners have been convicted under 
s. 147, Indian Penal Code, and sentenced to 
nine months’ rigorous imprisonment. They 
have also been convicted under s 325 read 
with s. 149, Indian Penal Code, and sentenc- 
ed to 9 months’ rigorous imprisonment each 
—the sentences to run consecutively. The 
separate sentences under these two sections 
are clearly illegal in view of the provisionsof 
s. 71, Indian Penal Code. [Keamuddi Karikar 
v. Emperor (1)]. We accordingly set aside the 
sentence passed under s. 147, Indian Penal 
Code. Thepetitioners will serve out thesen- . 
tence of nine months’ rigorous imprisonment 
under ss 325-149, Indian Penal Code. The 
order under s. 106, Criminal Procedure Code, 
upon theaccused is maintained. 

A. N. A. Sentence modified. 

(1) 81 Ind. Cas. 593; 28C. W. N. 347; 51 0. 79; 25 
Cr, L. J. 945; A. I, R. 1924 Cal. 771. 


RANGOON HIGH COURT. 
ORIMINAL Reviston No, 2-B or 1927. 
February 14, 1927, 
Present:—Mr. J ustice Doyle. 
AHMED-— ACCUSED—APPLIOANT 
VETSUS 
EMPEHROR— Opposira Party. 
Burma Motor Vehicle Rules, r. 48—Passing of tram- 
car on right side, permissibility of—Negligence. 

Under r. 46 of the Burma Motor Vehicles Rules ex- 
cept for a reasonable cause a tram-car must be passed 
on the left side,the proviso merely allowing a special 
exception to the generalrule. To pass it, therefore, on 
the right isa prima facie negligence on the part of 
the driver. 

Criminal revision from an order of 
the Eastern Sub-Divisional Magistrate, Ran- 
goon, in Criminal Trial No. 3x7 of 1926. 

Messrs. Cowasjee Sen and Banerje, for the 
Applicant. 

JUDGMENT.—The Eastern Sub-Divi- 
sional Magistrate has found as a fact that a 
collision between a Corporation motor 
vehicle and a tram-car which was following 
it was caused by the negligence of the 
He has also found that the 
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Oorporation vehicle passed the tram-car on 
the right hand just before the collision and 
holding that as the passing occurred on a 
narrow bridgeona day when there was 
great vehicular traffic the disobedience of 
the rule of the road prescribed in r. 46, 
Burma Motor Vehicles Rules constituted 
negligence on the part of the Corporation 
vehicle driver, 

It is argued that rule does not forbid 
a car to pass a tram-car on the right 
side, 

Rule 46 runs as follows:— 

“No motor vehicle shall, without reason- 
able cause be driven otherwise than on the 
left or aear side of any public thoroughfare. 
Provided that, for tae purpose of passing 
any horse or vehicle (other than a.tram-car 
‘ or other vehicle running on fair rails) 
proceeding in the same direction every 
motor vehicle shall be driven’ by the right 
. Side of such horse, or vehicle.” 

It appears clear from the wording of this 
rule that except for reasonable cause a 
tram-car must be passed on the left side; 
the proviso merely allows a special exception 
tothe generalrule To pass it, therefore, 
on the right sideis prima facie negligence 
since the sudden appearance of a vehicle 
from behind.a tram-car on the unexpected 
side is a fruitful source of accident. 

In the present case out of which the 
application in revision arises, the collision 
was undoubtedly due tothe carelessness of 
the tram-car driver. While, therefore, the 
conviction of Ahmed was justified since he 
failed to establish reasonable cause for his 
act as he has been guilty only of a technical 
offence, the fine might well: have been 
nominal, The conviction is confirmed, 
put the fine is reduced to one of Rs. 10 
or in default, one week's simple imprison- 
ment. f 

R, L. Revision rejected. 


eth els 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No 674 oF 1926. 
January 28, 1927, 
Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, and Justice Sir Charu 
_ Chundur Ghose, Kr, 

- AZIMUDDY AND ANOTHER— ACCUSED— 
APPELLANTS : 
versus 
EMPEROR—Responpsnt, 
Evidence’ Act (I of 1872), 2, 88—~Evidence taken 
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before Committing Magistrate—No cross-examinatian 
by accused—Death of witness —Evidence, admissibility 
of—Opportunity to examine Sub-Inspector of Police 
as to statements made and recorded, whether should 
be given—Criminal Procedure Code (Act V of 1898), 
ss. 161, 162—Confession—Duty of Magistrate to record 


. confession in open Court—Non-compliance, effect of 


—Jury trial—Verdict of Jury—Interference—Mis- 
carriage of justice, 

Where at the time when the deposition of a witness 
is taken before the Committing Magistrate, the accu- 
sed does not avail himself of his right and oppor- 
tunity to cross-examine him and the witness dies 
immediately after the examination, his evidence does 
not become inadmissible merely because he had not 
been cross-examined. [p. 662, col. 1; A] 

In sucha case the Sessions Judge does not er: in 
refusing to allow the Sub-Inspector of Police to be 
cross-examined on the statements said to have been 
made to him and recorded by him under s. 161, 
Criminal Procedure Code, inasmuch as s. 162, Cri- 
minal Procedure Code, if applicable at all could only 
apply during the stage of the inquiry before the 
Committing Magistrate and could not be held to be 
applicable when the case is in the Sessions Court. 
[p. 662, cols. 1 & 2; B] 

It isthe duty of a Magistrate to record a confes- 
sion in open Court and during Court hours under 
the circulars of the Calcutta High Court, but the 
mere fact that a confession was recorded at his 
residence is not a sufficient ground for setting aside 
the verdict of a Jury in the absence of evidence to 
show that it has resulted in failure of justice. [p. 
663, cols. 1 & 2; C] 

It is a cardinal rule of procedure that a Court 
should not interfere with the verdict of a Jury in 
Jury trials unless it is satisfied that there has been 
a miscarriage of justice. [p. 663, col. 2; D] 

Appealagainst an order of the Additional 
Sessions Judge, Bakerganj. 

Babu Sures Chandra Taluqdar, for the 
Appellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 


i JUDGMENT. 

‘Ghose, J.—The appellants before us 
are two in number. They were charged 
along with four other aceused persons be- 


fore the learned Second Additional Sessions 


Judge of Bakerganj and a Jury with bav- 
ing committed offences under ss, 120-B, 395 
and 396 of the Indian Penal Code. The 
Jury did- not bring in a verdict against 
the accused under s. 396, but, so far as 
the two appellants are concerned, they 
brought in a verdict of guilfy under ss, 
895 and 120 B, Indian Penal Oode, The 
learned Judge agreeing with the verdict 
of the Jury sentenced each of the two ap- 
pellants to undergo seven years’ rigorous - 
imprisonment. 

In this appeal which has been argued 
by Mr. Taluqdar, five points have been 


‘taken for the purpose of showing that the 


learned Judge's charge to the,Jury is open 
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to the comment that there have been mis- 
directions in it and for the purpose of in- 
ducing us to interfere with the verdict of 
the Jury, 

[A] Mr. Taluqdar’s first point is that in 
the events which happened the deposition 
of the witness named Jamila Khatun could 


not be used at the Sessions trial as the’ 


accused had no opportunity of cross-exa- 
mining this witness before she died. It 
appears that a few days after the date 
when Jamila was examined before the 
Committing Magistrate,she died. At the 
time when her deposition was taken before 
the Committing Magistrate there can be 
no question that the accused had the 
right and opportunity of cross-examining 
her in terms of s. 33 of the Evidence 
Act. 
did not exercise their right and did not 
avail themselves of the opportunity of 
crogs-examining this witness immediately 
after her examination-in-chief before tke 
Committing Magistrate had been finished. 
That being. so, having regard to the 
provisions of 8. 353 of the Evidence Act, in 
my - opinion, there is no- substance 


whatsoever in this contention, and it must’ 


be negatived. [A] b 

[B] The second point is that, having 
regard to thecircumstances just alluded to, 
the learned Judge was wroug in refusing to 
allow the Sub-Inspector’ of Police to be 
cross-examined on thé statements said to 
have been made to him and recorded by 
him ‘under the provisiohs of s. 161 of 
the Code of Criminal Procedure. It is 
argued that having regard to the events 
which had happened, thé accused should 
have 
repairing , the omission, 
them in not cross-examining the witness 
Jamila Khatun immediately after her 
exathination-in-chief in the Committing 
Magistrate's Court by being given an 
opportunity later on in the Sessions Court 
to cross-examine the Sub-Inspector of 
Police. It is very important to bear in 
mind in this, connection when one deals 
with a contention like this, the toms cf 
8.162 of the Code of Criminal Prece- 
dure, Now, looking at the terms of s, 
162 and bearing in mind the circum- 
‘stances of this. case, ithe 
which I come is that, the. terns of a. 162, 
if applicable at all, ‘could only ‘have been 


applicable during the stage cf the enquiry. 
before | the ` Committing Magistrate | and: 
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The record shows that the accused’ 


‘been allowed an opportunity’ of. 
if any, made by. 


conclusion to 
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that it could not in any view of the matter 
be held to be applicable when the case was 
in the Sessions Court, In my opinion, 
therefore, the learned Sessions Judge did 
not err at all in refusing the prayer of the 
accused to be allowed to cross-examine 
the Sub-Inspector. The second contention 
must, therefore, be negatived. [B] 

Mr. Talugdar's third point is that the 
learned Judge in advising the Jury, on the 
question as to whether in arriving at a 
decision on the evidence adduced in the. 
case they should give effect to any reason- 
able doubt, explained that “reasonable 
doubt” could only arise if there was. 
defect in the prosecution evidence. By the 
word “defect” I understand the learned 
Sessions Judge to have meant if there was. 
something in the nature ofa lacuna in the, 
evidence adduced on behalf of the prose-. 
cution. The learned Judge might. rot 
according to Mr. Taluqdar have been, very. 
felicitous in his expression; | but what he 
meant is quiteclear,and itis also equally. 
clear that he could not have meant any> 
thing such as has been suggested to us by 
Mr. Taluqdar. The learned Judge told . 
the Jury in sc many words that if the, 
evidence.on the side of the prosecution. 
was full and sufficient in all particulars, | 
there could not arise any, room fur “reason:. 
able doubt,” but that if ‘the evidence’ 
adduced on behalf. of the prosecution. was. 
such as to convey to the minds of the Jury 
an impression that something was lacking, 
in that case there would be room. for. 
“reasonable doubt.” There is, therefore, in 
my opinion, no substance whatsoever in, 
Mr. Taluqdar's third point. . ; 

‘The fourth point is that thé learned 
Judge was not correct in telling the Jury 
that each one of the.Jurors was. to think, 
for himself as to what the conclusion. 
should be on the evidence adduced in the’ 
case and that it was the duty of the fore~ 
man to collect the separate opinions of the 
Jury, What the learned Judge really 
meant wae, in my opinion, this: The learn- 
ed Judge told the Jurors that cach’ one 
of tbem was expected to consider the 
evidence for himself; in other words, they 
were not. to follow any one in the Jury 
blindly; but they were to exercise their 
own independent rowers of judgment, and 
reasoning forthe purpose of arriving at & 
just conclusion ‘on the evidence in this 
case, The learned. Judge nowhere sug- 
gested that there should not be joint delj- 
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‘berations after the Jurors had thought out 
for themselves what their conclusions would 
be onthe evidence adduced in the case. 
The passage quoted from the learned 
Judge's charge does not bear the con- 
struction which Mr. Taluqdar seeks to 
‘pat on it; and, in my opinion, it can 
only bear that construction if the words 
are tortured altogether. 

[C] Mr. Talugqdar's fifth point is that in 
this case the learned Sessions Judge ought 
to have excluded the confession of 
Naimuddy altogether. His reasons in sup- 
port of this argumentare these: It appears 
that the confession of Naimuddy was not 
recorded in open Court asit should have 
been in accordance with the Circular 
Orders of this Court. It was recorded 
- before Court hours at the residence of the 
.Sub-Divisional Officer and the reason 
suggested by the Sub-Divisional Officer 
for the procedure adopted by him was 
thathe wanted to finish the recording of 
‘the confession of Naimuddy before he 
began his work in Court at the usual 
hour; in.other wordsit is suggested that 
the Sub-Divisional Officer did not record 
the confession of the accused Naimuddy 
in. open Court because he thought that: a 
part of his time. in QOourt would be occu- 
pied: thereby and that it would interfere 
with his ordinary Court work. I may state 
at once that the reasons advanced-by the 
Sub-Divisional Officer for the- procedure 
adopted by him do not commend themselves 
to me at- all. It was the clear duty of 
the Sub-Divisional Officer tocomply with 
“the rules and directions to .be found in 
the Circular Orders of this Court and he 
should have recorded the confession of 
Naimuddy in Court and during Court 
hours. But the point that now requires 
our attention in this case is that whether 


having regard to what had happened, . 


namely, that the confession was recordéd 
at the residence of the Sub-Divisional 
Officer and not in open Court, that is 
sultficient to induce us to hold that there 
has been a failure of justice in that the 
confession so recorded has been placed 
before the Jury and that, therefore, we should 
interfere with the verdict of the Jury: 
“The confession was retracted subsequently 
‘by Naimuddy and the learned Judge 
‘cautioned the Jury as regards the value 
.to be attached to a retracted con‘e:sion. 
‘He told the Jury, as he was entitled to 
do, that the retracted-confession should not 
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be paid any attention to unless the Jury 
came to the conclusion that that confes- 
siou was supported by independent evi- 
-dence appearing on the record. He also 
told the Jury that that confession, if they 
were satisfied that it was supported by 
independent evidence on the record could 
only be used against Naimuddy. These 
were the only cautions that the learned Ses- 
sions Judge could have given to the Jury 
and he did give them. at length. The 
learned Judge also drew the attention of 
the Jury to the irregularity such as it 
was that was committed by the Sub-Divi- 
sional Officer. In these circumstances 
‘having regard to the verdict which the 
Jury brought in, a verdict of a majority 
of 8 to l, it is very difficult to say that 
the irregularity which was committed by 
the Sub-Divisional Officer in the first in- 
stance was such as to have caused a 
failure of justice in this case. Having 
regard to the other circumstances which 
appear in the learned Sessions Judge's 
charge tothe Jury Iam of opinion that 
there has been no failure of justice in this 
case by reason of what took place be- 
fore the Sub-Divisional Officer(C]. [D] We 
are not entitled to interfere with the verdict 
ofthe Jury in Jury trials unless we are 
satisfied that there has been.a miscarriage 
of justice. Bearing that cardinal:rule in 
mind, I am of opinion that no ground 
whatsoever has been made out which will 
induce this Oourt to interfere with the ver- 
dict of the Jury. [D] 

The result, theretore, is that, in my.opi- 
nion, this appeal stands dismissed, 

Rankin, C, J.—I agree. 

“ASN. A, Appeal dismissed, 


LAHORE HIGH COURT. 
Ort uinaL-AvpsaL-No. 132) or 1926. 
March 16, 1427. + 
Present:—Mr. Justice Broadway and 
Mr. Justice Agha Haidar. 
NATHA SINGH-AND ANUTHER— 
ACCUSED —APPELLANTS 
versus 
EVMPHROR—Ruspon pent, 
Penal Cote (Act XLV of 1860), ss. 97, 303, 804-IT 
—Private defence, right. of, in cases of mischief and 


. trespass—Aiming blow with.weapon causing frace 


ture of skuli~Hacess of right—O ffenceecommitted, 
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In the case of mischief or criminal trespass on the 
property of a person, the owner is justified in repell- 
ing the act of the intruder by the use of violence 
to the extent, if necessary, of causing grievous hurt. 
But if he aims a blow with a formidable weapon, 
e, g, a- rafter or balla, with such violence as to 
fracture the skull thereby causing the death of the 
trespasser, he exceeds his right of private defence and 
is guilty of an offence under s. 304-II, Penal Code. 
- [p. 685, col. 2; A] 

Oriminal appeal from an order of the 
Additional Sessions Judge, Jullundur, dated 
the 7th December, 1926. 

Mr. C. Bevan Petman, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, 

s JUDGMENT. 
. Broadway, J.—Natha Singh son of 

Bhagat Singh and Labhu Singh son of Ram 
Singh, Jatsof Mauza Rurka Kalan, have 
been convicted of having attacked and 
killed one Natha Singh son of Bur Singh of 
the same village. Natha Singh has been 
sentenced todeath, his offence having been 
held to fall under s. 302 of the Indian Penal 
Oode and Labh Singh has been sentenced 
to four months’ rigorous imprisonment 
under s. 323 of the Indian Penal Code. They 
have appealed and the case is also before 
the Court unders. 374 of the Oriminal 
Procedure Code, j 

| The facts are briefly these: — 

Natha Singh and Labh Singh were 
building a kotha which adjoined that of 
one Sheru, a cousin of Natha Singh 
deceased. The walls had been erected and 
the roofs were being put on on the 4th of 
September, 1926, in the early morning, 
when the deceased suddenly appeared ‘on 
the roof of Sheru’s house and proceeded to 
remove certain rafters or ballas which were 
being used for the roofing of their house by 

the appellants. Thereupon Natha Singh 
is said to have .struck the deceased a blow 
with one of the ballas—a formidable weapon 
welghing about 4% seers. This blow 
apparently struck the deceased on the point 
of the left shoulder on the left side of 
his head. Ashe fell Labh Singh is said to 
have struck him a blow with a similar 
balla which.etook effect on his buttocks. 

People arrived and the deceased was taken 
to the hospital where he reached about 
9-30 «a. m. in an unconscious state. No 
report was made to the. Police of this 
occurrence by anyone till the morning of 
the 5th of September, 1926, when the 
Sub Assistant Surgeon iacharge of the 
Rurka Kalan hospital sent a rukka to the 
Police Station stating that Natha Singh 
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son of Bur Singh, had been brought to 
the hospital the previous morning in an 
unconscious state and his condition was 
critical. Acting on this rukka, the Police 
went to the hospital and commenced 
investigation. Natha Singh ‘succumbed to 
his injuries in the afternoon of the Sth 
of September, 1926, at 4-30 r. m. The 
post mortem examination was held the 
following day when the only injuries 
discoverable on the body of the deceased 
consisted of a contused wound on the left 
side of the head 23” long, 3” wide and 
scalp deep, ‘S’ shaped, 33” above the root 
of the external ear and ascratch mark 3” 
by 4” on the tip or point of the left 
shoulder. No mark of any injury was 
visible, apparently on the buttocks. In 
the course the Police sent up the two 
appellants charged under s. 304 but 
they were committed to the Court of 
Sessions under s. 302 of the Indian Penal 


Code. < 

On behalf of the appellant it has been 
urged by Mr. Petman that Labh Singh 
had committed no offence and that Natha 
Singh's offence if any came within the 
ambit of s. 323 or at the utmost 329 of the 
Indian Penal Code. He bases his contention 
on the fact that the deceased had no 
shadow of right to interfere in any shape 
or form with the rafters which the 
appellants were placing on their roof...’ 
Now the adjoining house belongs solely 
to Sheru. No doubt the deceased was 
Sheru'’s cousin and, as Sheru is childless, 
his reversioner, but that fact could not 
give the deceased any right whatever 
to interfere with the building of the 
house by Natha Singh and Labh Singh. 
Sheru himself has gone into the witness- 
box as a defence witness and has stated as 
follows:— f 

“Before building the kotha the accused 
had asked my permission. I told the 
accused not to place rafters.on my wall, 
bat to place a beam alongside my wall 
and then put rafters thereon. I have 
no objection to the kotha as it now 
stands. J still live in my kotha. The 
accused have not put any rafter on my 
wall.” 

From this statement it is perfectly clear: 
that the appellants were doing what they 
had every right todo. The owner of the 
adjoining house has clearly stated that 
the permission given by him had not 
and has not been exceeded, He has alsg 
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stated that the deceased had no share 
in his house of any kind and had never 
used the house, nor tied his buffalo there. 
P.W.8 Natha Singh son of Dasaundha 
’ Singh has to some extent supported 
Sheru, for he says:— 

“The accused had placed rafters on a beam 
which rested on the aceused’s wall, but the 
rafters were protruding on to the deceased's 
wall above the beam, which was placed 
alongside that wall,” a 

From this it is obvious that the deceased’s 


action in interfering with what the appel-. 


lants were doing was wholly unwarranted. 
The evidence of the alleged eye-witnesses 
is to the effect that the deceased had ac- 
tually torn up one ofthe rafters and thrown 
it dowa and was in the act of removing 


a second when he was struck. It has been. 


urged that in. striking the deceased the 
appellants were acting within their right 
.of defence of property. In my judgment 
there can be no doubt that the deceased was 
either causing mischief or committing 
‘criminal trespass on the property of the 
appellants and in these circumstances the 
appellants were justified in repelling the 
act of the deceased and under the law 
would have been entitled to use violence 
to the extent, if necessary, of causing 
grievous hurt. The violence used by Labh 
Singh assuming that he struck the blow 
on the buttocks, was, therefore, not in 
excess of what he was entitled to use and 
in these circumstances he committed no 
offence. I would, therefore, accept the appeal 
and acquitt him. 

- Iú the case of Natha Singh appellant, 
the position is a little different. It has 
been urged by Mr. Petman that he ought 
not to have been held to have aimed the 
blow at the deceased's head but that having 
the balla in his hand he merely swang it 
at the deceased’s body without realising 
it whether it would hit or knowing it to 
be likely to hit him on any particular part 
of the body. Further it was suggested 
that the rafter struck the deceased on the 


shoulder and glanced off on to his head. - 


In these circumstances it was contended 
that the appellant Natha Singh could not 
be pinned with the knowledge referred 
to in s. 299 of the Indian Penal Code. 
On the other hand the learned Public 
Prosecutor has urged that the offence 
committed by Natha Singh was one of the 
deliberate murder. He has contended that 
the provocation given by the deceased 
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was of a very ordinary kind and that 
Natha Singh had no right of defence 
whatever. In my judgment the defence 
committed by Natha Singh falls somewhere 
between’ the two extremes stated by the 
learned Counsel. [A] I consider that the 
appellant had the right to defend his 
property in the circumstances existing in 
this case and had the injury caused to - 
the deceased amounted only to grievous 
hurt I would have been prepared to 
acquit him. But toaim a blow with so 
formidable a weapon as the balla in Court 
with such violence as to fracture the 
skull, as the deceased’s skull was fractured, 
seems to me to be suflicient to pin the 
appellant with the knowledge referred to 
ins. 299 of the Indian Penal Code, To 
strike anybody a blow on the head with 
any kind ofa heavy stick or weapon is 
always avery dangerous act aud it is well 
known by Jats that such blows result 
in fracturing the ekull followed by the 
death of the victim. The balla used in 
this case although unwieldy, is a very 
formidable weapon indeed, and in these 
circumstances I think that Natha Singh 
has exceeded the right of defence, and I 
would, therefore, set aside the conviction 
and sentence under s. 302, Indian Penal 
Oode and convict him under s. 304-[I of the 
Indian Penal Code and sentence him to five 
years’ rigorous imprisonment. [A] 
Aga Haidar, J.—1 agree. 
R, L. Conviction and sentence altered. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : : 
Criminal Reviston No. 55 or 1927. 
March 30, 1927. ` 
Present :—Mr, Findlay, J. C. 
RAJARAM— ACOUSED—ÅPPLICANT 
versus 


EMPEROR—NON-APPLICANT. 

Criminal Procedure Code (Act V of 1898), es. 4 (u), 
8, 18, 349—Nagpur City—City Magistrate, whether 
‘Sub-Divisional Magisirate'—Reference by Honorary 
Magistrate to City Magistrate, whether valid—A bsence 
of declaration that Nagpur city is a sub-division of 
Nagpur District, effect of. 

In view of the fact that Nagpur city has not been 
declared to be a sub-division of the Nagpur District, 
the City Magistrate of Nagpur cannot be described 
as a Sub-Divisional Magistrate for the purposes of 
having cases referred to him under s. 349 of the 
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Oriminal Procedure Oode by Second and Third Class 
Magistrates inthe Nagpur City and an order passed 


by the City Magistrate on such reference is, there- 
_fore, void as having been made without jurisdiction. 


Application for revision of an order of 
the City Magistrate, Nagpur, dated. the 
2ist January, 1927, in Criminal Case No, 21 
of 1927. 

Mr. V. N. Harlekar, for the Applicant. 

Messrs. G. P. Dick and. P. Lobo, for the 
Non-Applicant, 


` ORDER.—The applicant Rajaram was 
‘tried by the Honorary Second Class Magis- 
trate, Sitabuldi, foran offence under s. 324 
‘of the Indian Penal Oode, and the Hono- 
rary Magistrate was of opinion that he was 
guilty thereof, He accordingly referred the 
case, purporting to act unders. 349 of the 
Criminal Procedure Oode, to the City 


Magistrate, Nagpur, for disposal. The.City ` 


Magistrate proceeded to pass orders in the 
case and convicted the applicant of an 
‘offence under s. 323, Indian Penal Oode, 
‘and sentenced him to a fine of Rs. 50. 

The applicant has applied to this Court 
‘in revision on the ground that the re- 
ference made by the Honorary Magistrate 
to the City Magistrate was illegal having 
regard to the terms of s. 349, Criminal 
Procedure Code. Under the said provision 
the trying Magistrate can only refer the 
case tothe District Magistrate or to the 
‘Sub-Divisional Magistrate to whom he is 
subordinate. The learned. Government 
Advocate who appeared on behalf of the 
Crown has admitted here that Nagpur city 
has not been declared a sub-division of 
the Nagpur District. Until action is taken 
in this respect with reference toss. 4 (u), 

` 8 and 13, Criminal Procedure Code, it 
follows thatthe City Magistrate, Nagpur, 
cannot be described as a, Sub-Divisional 
Magistrate for the purposes of having 
cases referred to him under s. 349, Crimi- 
nal Procedure Code, by Second and Third 
Class Magistrates in Nagpur City. The 
order ofthe City Magistrate, dated 21st 
January, 1427, was, therefore, void as 
being made without jurisdiction. I accord- 
ingly reverse, that order and the case 
will now go back to the District Magis- 
trate, Nagpur, who will proceed to deal 
with it on the merits himself under s. 349, 
` Criminal Procedure Code, 

lt.has been suggested before me that. 
the applicant is entitled to an acquittal on 
the merits in this Court, but I cannot 
“pecept this contention. This Court is sit- 
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ting as one of criminal revision and apart 
from the flawin the proceedings referred 
to above, no allegation was made in the 
petition of revision to this Court that the 
order of the Second Olass Magistrate was 
except in the one single respect already re- 
ferred to, wrong or illegal. 

I accordingly direct the District Magis- 
trate, Nagpur, to take the case on his 
own file and dispose of it as a.reference 
under s. 349, Criminal Procedure Code, 

G.R. D. * Order accordingly. 

ALN. A. i 


RANGOON HIGH COURT. 
CsrviInaL Revision No, 1240 B or 1926. 
November 12, 1926. 

Present:—Mr. Justice Otter.. 
NGA PAN E—Accosrp—APPLICANT 
versus 
EMPEROR— RESPONDENT. 

Burma Habitual Offenders’ Restriction’ Act (1I of 
1919), ss. (3) (1), 7—Burma Gambling Act (I of 
1899), s. 1?—-Living by unlawful gambling—Order for 
restriction, whether can be passed, 

Section 3 (1) of the Burn a Habitual Offenders’ Re- 
striction Act does not apıly toa case arising under 
s. 17 of the Burma Gambliug Act, 1899. [p. 667, col. 


lA 

Emperor v. Nga Kyaw Hla (1), applied: 

Criminal revision from a judgment of 
the District Magisrate’s Court of Prome, in 
Criminal Revision No. 279 of 1926, 

Messrs. Mg Ni and Ba So, for the -Appli- 


cant. 

JUDGMENT.—The applicant was con- 
victed by the Township Magistrate of 
Hmawza of the offence of earning his 
livelihood by unlawful gaming. The evi- 


dence that.he did so was.given by one 
-witness, and the learned Magistrate ex- 


pressed himself as satisfied that he so 
earned his livelihood, and he ordered that 
he should be restricted to the village of 
Kyaukphu for a period of two years. He 
took this course as he was under the im- 
pression that s. 7 of the Habitual Offenders’ 
Restriction Act was applicable to the case, 
Mr. Maung Ni, on behalf of the applicant, 
has argued that the Magistrate had- no 
power to make the order-he did. > 
‘By s. 17 of the Burma .Gambling Act, 
1899, it is provided that whenever a Magis- 
trate “receives information that any per- 
Bolina: ” earns hbis- livelihood... ... 


«by unlawful gaming, he may deal 


with such person as nearly as. may be as if 


[ioi4. G, 19277: 
the information received about him were of 


the description mentioned in s. [10 of the 


Code of Criminal Procedure, 1898”. 
. Section 110 of the Code of Criminal 
Procedure provides that when a Magistrate 


etc., receives information that a person has’ 


brought himself within the provisions of 
that section he may, in manner provided, 


require such person to show cause why he 


should not enter into a bond. 

By s. 3 (1) of the Habitual Offenders’ 
Restriction Act it is provided that where 
a Magistrate may, under the provisions of, 
s 110 of the Code of Criminal Procedure, 


require a person to show cause way he- 


should not be.ordered: to, execute a bond, 


he may, “in lieu or in addition to so doing; ; 
require such persun to show cause why an- 


order of restriction should not be made 
against him.” 

It is said that s. 3 (1) of the Habitual 
Offenders’ Restriction Act does not apply 


to a case arising under s. 17 of the Burma, 


Gambling Act, 1899. It seems tome that 


this must be so, for the order directed to. 


the person to show cause appears to.me to 
be made under s. 17 of the Burma Gambl- 


ing Act, 1899, and not under s. 11) of the > 


Code of Criminal Procedure. Therefore, 


s.. 3 (1) of the Habitual Offenders’ Restric-.- 


tion Act does not apply to sucha case. In 
any eyent.I mustso hold for the matter 
has. arisen in a. prosecution under the 
Burma.Opium Law Amendment Act, s. 3 
of: which, is. practically identical with s. 


17 of the Burma Gambling Act, 1899.. [A] In- 


the case of Emperor v. Nga Kyaw Hla (1), 
a Bench ofthis Court held thats. 3 (1) of 
the Habitual Offenders’ Restriction Act 
does not- apply to cases arising under s. 3 


of the Burma Opium Law Amendmeént’™ 
Act, and that. persons prosecuted under. 
that section may not be dealt with under 


the Restriction Act.[A] 

. Iset aside the order of. the learned Magis- 
trate as altered. by the District. Magis- 
trate of Prome and direct that an order 
according to law should be passed by the 
District Magistrate, Prome,; or some other 
competent Magistrate, within his jurisdic- 
tion.. - 


(1) 98 Ind. Cas..714; 4 R.. 123; 5 Bar.L. J.-78;- 


A. LR. 1926 Rang. 182; 27 Or. L. J. 1402. 


A. N. A- | Order sei aside, 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 274 or 1926, 
February 28, 1927. 
Present:—Mr, Justice Jackson. 
THe PUBLIC PROSECUTOR— 
APPELLANT 


versus 
P. A.S. RANGANAYAKALU OHETTY 
—-ACCUSED. 

Madras District Municipalities Act (V of 1920), s. 
249, Sch. V (q)—'Machinery likely to be dangerous to 
human life’ meaning of—Provision for two distinct 
bodies to require license for same act, effect of—One 
of the provisions, whether impliedly repealed—Madras 
Local Boards Act (XIV of 1920)—Interpretation of 
Statutes, - 

Machinery likely to be dangerous to human life 
within the terms of Sch. V (q) of the Madras District 
Municipalities Act is not confined to machinery dan- 
gerous to the outside public. 

Section 249 of the Madras District Municipalities 
Act which confers the power on a Municipality of 
requiring licenses for uses of certain kinds of machi-’ 
nery is not rendered inoperative by s. 193 of the Mad- 
ras Local Boards Act which confers a'similar power 
on District Boards in some cases by the same area 
since both the rights vesting in the two distinct bodies 
can consistently exist together, 

In order that one Statute may cancel another, the 
two must be mutually destructive, 

Criminal appeal under s. 417 of the Code 
Criminal Procedure, 1898, against the ac- 
quittal of the aforesaid accused by the- 
Sub-Divisional First Class Magistrate, 
Salem, in Or. A. No. 91 of 1926 on his file 
(C. O. No. 1077 of 1825 on the file of the 
Court of the Sub-Magistrate, Salem Town), 

Mr. K. P. Sarvothama Rao (amicus curi), 
for the Accused. 


JUDGMENT.—Appeal under s. 417 
of the Oode of Criminal Procedure against 
the acquittal of accused in O. O. No. 1077 
of 1925 on the file of the Court of the 
Sub-Magistrate, Salem Town (Criminal 
Appeal No. 91 of 1925-0n the file of the 
Court of. the Sub-Divisional Magistrate, 


| Salem). 


The accused was charged under sg, 249: 
and 338, Madras Act V of 1920 for using a 
rice mill within three miles of Salem Mu- 
nicipality without license. 

The learned Magistrate has acquitted 
accused for two reasons both of-which are 
unsound. He thinks that machinery likely 
to be dangerous to human life within the 
terms of Sch. V íq) of the Act is confined 
to machinery dangerous to the outside 
public. It would be a queer machine in a 
factory that. jeopardised the pasrershy; 


“and of course human life means the life» 


~ of any person whether he be within op 
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without the premises of the factory. The 
Health Officer has clearly deposed that 
the factory, is dangerous to health, and 
it is difficult to understand why the Magis- 
trate goes out of his way to argue round 
that fact. A factory may still bè un whole- 
some though it-neither emits aemell nor 
breeds bacteria. 
` Then itis argued that s. 249 has been 
„repealed, because Local Boards have simi- 
lar powers of licensing under s. 193 of the 
Madras Act XIV of 1920. Each Local 
Authority is invested withsimilar power be- 
cause each authority has similar responsibil- 
ity. Totakethe presentcase, the Health Officer 

of the Municipality, and the Health Officer 
of the District may each find that lung 
disease is prevalent, and each : trace it to 


the rice mill; and each asks his governing ` 


body to take necessary steps. The point 
in Maxwell which the learned Magistrate 
overlooks is that for one Statute to cancel 
another they must be mutually destruc- 
tive; slat 1 
not have constituted .two distinct bodies 
to name the streets in atown. The ques- 
tion is whether the Legislature can be said 
not to have intended the two rights to exist 
tegether (see Halsbury’s Laws of England, 
Vol. 27 para. 323 where the case-law is cited): 
There is no reason to presume that the 
‘Legislature did not want both the Munici- 
pality and the District Board to be vigi- 
lant in the interests of public health; in 


fact the natural presumption is exactly - 


other way. The Sub-Divisional Magis- 
tae admits that he has found the law 
difficult, and in such matters he will derive 
his best guidance from common sense, 
which leads to the same destination as pro- 

ly understood law. | 
Pan appeal is allowed and the judgment 
and sentence of the Sub-Magistrate are 
restored and the order of the Sub-Division- 
al Magistrate reversed. 

Vv. N.Y. 


-$ 


Appeal allowed. 


amana a 


LAHABAD HIGH COURT. 
cae Rererence No. 176 or 1927. 
` March 21, 1927. 
Present: —Mr. Justice Ashworth. 
EMPEROR—ProsucoTor 
versus 
SITA RAM—Accosmp. 
e Motor Vehicles Act (VIII of 1914}—U. P. Motor 
Vehicles Rules, Rule, No. £2—'Driver, whether applies 
s 


EMPEROR v. SITA RAM, 


for example, the Legislature would ` 
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only to person actually driving—Order by Magistrate 
to produce license in Court—Non-comoliance—Convic- 
tion, legality of. 

No person isa driver within the meaning of s. 8 
of the Motor Vehicles Act which requires a driver 
to produce his license for demand by any Police 
Officer, unless he is actually driving. 

Rule 22 of the U. P. Motor Vehicles Rules has no 
application to the case of a person who has been 
licensed in the United Provinees. 

JA Magistrate in United Provinces cannot, therefore, 
convict a person who has been licensed as a driver 
in the United Provinces for non-compliance of his 
order to attend his house or Court with the license. 

Criminal reference made by the District 
Magistrate, E:awah, dated the 19th of 
February, 1927. 


JUDGMENT, —This isa Reference by 
the District Magistrate of Etawah submit- 
ted through the Sessions Judge, Mainpuri. 

A Magistrate issued a notice to the driver 
of a motor vehicle to produce his license 
and fined him Rs. 15 for not doing so, 
The Magistrate is of the opinion that the 
notice was illegal as it was not delivered 
by the Magistrate to the driver on the road, 
but was an order requiring the driver to 
attend the Magistrate's house or Court with 
his license. The Magistrate pleads that 
the order was permissible under rule 21 of 
the Motor Rules. This rule has nothing to 
do with the matter and the follawing rule 
22 must be intended. The rule runs :— 

“ The issue of a license to driver motor 
vehicles in the United Provinces shall not 
be necessary in the case of a person duly 
lincensed to drive in any other Province: 
provided that such persen shall produce 
his linense when so required by any 
Magistrate or Police Officer in the United 
Provinees.”’ 

It appears that the Superintendent of 
Police informed the District Magistrate 
that the accused was ‘duly licensed in the 
United Provinces. He was not, therefore, 
a person licensed to drive in another Pro- 


‘vince and not ligensed in the United: Pro- 


vinces and itis only to such a person that 
T. 22 applies. The only provision of law 
applicable to a driver with a license to 
drive in the United Provinces is s. 8 of 
the Motor Vehicles Act (VIII of 1914) which 
requires adriver to produce his license 
upon demand by any Police Officer. No 
person is adriver within the meaning of 
this s.8 unless driving. In this case the 
accused was neither a driver or called on 
by a Police Officer to preduce his license, 
If r. 22 had been applicable, I am not pre- 
pared to hold that demand by the Magis- 
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trate could only be made from a person ac- 
tually driving. The rule speaks of a person 
and not a driver. The conviction, however, 
was for the reason stated bad inlaw and 


is hereby set aside. The fine, if paid, will be. 


returned. 

There is another reference re-summary 
trial No. 283 of 1924, but this reference 
does not appear to have beeu made by the 
District Magistrate and the Sessions Judge 
has not sent the judgment impugned nor 
stated the ground of his reference and 
= no order on this other reference is pass- 
ed. 


A. N. A, Order accordingly. 


pa 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
CRIMINAL AppgaL No. 218 or 1926. 
< November 30, 1926. 
Present:—Mr. Hallifax, A. J. C. 

Musammat NANHI GOND—Accusep— . 

. APPELLANT’ R, 
OPi versus ne ef 
. EMPEROR—RESPONDENT. 

Criminal trials—Punishment, object and measure 
of. : 
The causing of merely retributive harm, whether 
by the community or the individual, is itself a crime. 
Punishment is in itself an evil, justified only by its 
effects in deterring the offender from a repetition of 
the offence and‘in deterring others by the example 
from the commission of it. In each case punish- 
ment must be the least that will produce both these 
effects. [p. 669, col. 2; A} 


Criminal appeal from a judgment of the 
Sessions Judge, Hoshangabad, dated the 
16th September, 1926, in Sessions Trial 
No. 11 of 1926. 

JUDGMENT.—The appellant “is a 
Gond widow, whose present age is record- 
ed as fifty-five. She entered a detached 
house in a village in the late afternoon, 
by pulling off the padlock, which was 
apparently flimsy, and took some wheat 
from a grain-bin inside and wrapped it 
up in a couple of rags that were there. 
The value of the’ grain is two rupees and 
that of the rags a few annas only. The 
owner of the honse returned while she 
was still inside and caught her. 
mainly on account of her previous history, 
she has been sentenced to rigorous impri- 
sonment for three years. 


After recording a conviction on the plea 


of guilty, the learned Sessions Judge said 
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iù his judgment that under- cl. b) of s. 310. 
of the Criminal Procedure Code he re- 
frained from trying the charge of the 
previous convictions; he nevertheless pro- 
ceeded at once to try it. Further, after 
finding all the alleged convictions proved, 
on Nanhi'’s own admission, he repeated 
that he declined to proceed against her 
on the charge of the previous convictions, 
and then proceeded to proceed against 
her on it, to the extent of passing a sen- 
tence of rigorous imprisonment for three 
years for an offence for which she would 
not otherwise have been sent.to Jail at.all, 
but released under s. 562 of the Criminal 
Procedure Code. 

Nanhi has been already sentenced to 
rigorous imprisonment four times, always 
under s. 454 of the Indian Penal Code. 
The first sentence in April, 1898, was of 
nine months, the next in August 1901 of 
two years, the third in April 1904 of four 
years, and the lastin April 1910 of seven 
years. To the last sentence was added an 
order that she should report herself to 
the Police for three years after her release 
under s. 565 of the Criminal Procedure 
Code, a salutary provision which the learned 
Judge .seems to have. forgotten in this 
case, though the order is almost certainly 
the cause of the long interval between 
Nanhi's last release from Jail and her pre- 
sent return to it. 

The learned Judge has remarked that 
in this case sentence should not be re- 
tributive. The words clearly are misused, 


-for otherwise they indicate that, in his 


opinion, sentences should be so in some 
cases. [A] The causing of merely retributive 
harm, whether by the community or the 
individual, is itselfa crime. Punishment 
is in itself an evil, justified only by its 
prevention of greater evil, that is by its 
effects in deterring the offender from a 
repetition of the offence and in deterring 
others, by his example, from the commis- 
sion of it. In each case also it must 
obviously be the least that will produce 
both these effects. [A] . 

In this case the secondary effect, that 
of deterring others, can almost: be left 
out of consideration. The primary effect 


can be obtained by an order under s. 565 


of the Criminal Procedure Code no less 
certainly than by sending the offender to 
Jail. The sentence is accordingly reduced 
to‘ one of rigorous imprisonment for three 
months, with an order under s. 565 of the 
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Criminal Procedure Oode that ‘the appel-- 
lant Nanhi ' Gordin shall after her release’ 
notify her residence and any change of 
residence, or absence from her residence 

` for a period of -five years from the date 
of the expiry of -the sentence now passed- 
on her. 


TG R D ‘Order accordingly, 





ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 3 oF 1927, 
January 15, 1927. | 
Present:—Mr. Justice Ashworth. ` 
SHER SINGH—Apettcant 
versus 


` Musammat AMIR KUER— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance proceedings—Temporary residence, whe- 
ther suficient to confer jurisdiction. 

_ The expression “resided” in cl. (8) of s. 488 of 
the Criminal Procedure Code includes a temporary 
residence and isnot to be confined toa permanent 
residence. For the purposes ofthis clause a person 
may have two residences, a permanent place of resi- 
dence and a temporary place of residence. 

Where a husband and wife had left their perma- 
nent place of residence and had stayed for two 
months at another place, the husband paying occa-' 

“ sional visit? to his permanent place of residence: 

Held, that the temporary residence was sufficient 

“to bring the case within cl. (8) of 8.488 of the Cri- 

minal Procedure Uode. , 

Criminal reference made by the Sessions 

Judge, Agra, dated the 11th of December, 


1926. 


JUDGMENT ,—This case arises out of ` 


a reference by the Sessions Judge of Agra 
under s. 435, Criminal Procedure Code, ask- 
ing this Court to interfere in exercise ofits 
power under s. 439, Oriminal Procedure 
Code,, with an order of a Magistrate of the 
Firat Class of Agra, dated the 6th of Septem- 
ber,*1926, requiring one Sher Singh (appli- 
cant before the Judge) to pay Rs. 75 per 
mensem as maintenance to Musammat Amir 
Kunwari (opposite party before the Judge.) 

The facts are as follows: The parties are 
husband and wife. Up to March, 1925, they 
lived at Bhatgaon, Rohtak, Punjab. In 
that month they came to Jarauli in the 
Agra District on a visit to the father of Sher 
Singh's daughter-in-law. They stayed here 
{for a period of two months, during which 
period Sher Singh occasionally visited bis 
home in Bhatgaon. At the end of these 
two months Sher Singh deserted his wife 

' gnd. returned tothe Punjab. 
e 
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The Magistrate on an-application by the’ 
wife under s. 488, Criminal Procedure Code, 
has ordered Sher Singh to pay her main- 
tenance. The Sessions Judge is of the 
opinion that a Magistrate of Agra had no 
jurisdiction because Sher Singh at the time 
of the filing ofthe application under s. 488 
neither resided in Agra nor was in Agra, 
and because he could not be said to have 
last resided ‘with his wife in Agra. Tha 
Sessions Judge relies upon a decision of the 
Chief Judge of the Oudh Chief ‘Court in 
Ramdei v.-Jhunni Lal (1). This decision: 
held that a stay in a place for a week by- a 
person having a fixed place of residence 
elsewhere does not constitute residence in 
that place. The decision was based on a 
Full Bench decision of the Allahabad High 
Court in Flowers vy. Flowers (2), where the 
expression “residences” as used ine. 3 of the 
Indian Divorce Act, 1869 was - held not to 
apply to a flying'visit to a place fora tem- 
porary purpose made without any intention 
of remaining. 

There can be no question of the correct- 
ness of the Allahabad decision on the facts. 
A flying visit for the purpose of attending 
business in connection with a lodge of free- 
masons cannot amount to residence. In the 
Lucknow case also the decision would 
appear to me to be sound. In that case the 
husband who deserted his wife brought her 
(his wife) to the house of her brothers in 
Lucknow in order to leave her. there. This 
could not be called residence of husband 
and wife. The facts in the-present case are 
different. The husband and wife had been 
in Agra fortwo months. During that time 
the husband had gone back to his ‘perma- 
nent residence once or twice but had return- 
ed to Agra. There can be no question that a 
person can have two residences. He may 
have a permanent place of residence and a 
temporary place of residence. The point at 
which a visit ora stay becomes capable of 
being held to be residence is one that it is 
difficult to define. In the present case 
I consider that a stay for two months 
in a temporary place with occasional 
visits in that period to the permanent 
place of resideace should be regarded 
as amounting to temporary residence 
sufficient within the meaning of s. 488, 
The expression “resided” in cl 8 of that 
section, in my opinion, will include a tempo- 

596; A. IR. 1926 Oudh 268; 3 O, 


09,95 Ind. Cag 
W. N. 231; 27 Or, L J. 820; 18 O, L. J. 597, | 
(2)-5-Ind, Cag, 871,32 A -108p TAr Eod 192: a ot 
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rary:residence and is.not to be confined -to: 


pêrmanent residence, 

-With these remarks-the case may be`re- 
turned to the- Sessions Judge and the ap- 
plication of ‘Sher Singh in ‘revision will 
stand dismissed.. ` 


Z. K. Application dismissed. - 





. NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. oo 
ORIMINAL Revision No. 39 oF 1927. 
` March 9, 1927. - 
‘Present:—Mr. Findlay, J. C. ‘ 
NISARALI—Accusep—APenicant : 
versus 


SEORETARY MUNICIPAL COMMITTEE, 


NAGPU-R—Comprtainant—Non-APPLicantT, 
‘Criminal Procedure Code (Act. V of 1898), ss. 268 
(h), 585, 589B—Lacal inspection—Relying on statement 
of persons not examined on oath, legality of—Sum- 
mary trial—-Conviction—Omission to record reasons— 
Illegality. 


Itis irregular, on local inspection, to take into 


account the evidence of witnesses not recorded on 
oath. £ . 

‘Failure to record the reasons for a conviction as 
required by s; 263 (h) of the Criminal Procedure 
Code, renders the conviction illegal. 

These two defects are fundamental and go to the 
root of the trial and are not curable under s. 535 of 
the Criminal Procedure Code. 


~ Revision application-‘on a reference by 
the Sessions Judge, Nagpur, dated the 8th 
February, 1927. 

ORDER.—This casehas been reported 
under s. 438, Criminal Procedure Code; by 
the Sessions Judge, Nagpur. Nisarali, the 
applicant in the Sessions Court, was convict- 
ed by the Honorary Magistrate, First Class, 
Nagpur, of an offence unders. 183 of ‘the 
Municipal Act and was sentenced toa fine 
of Rs. 5. As the Sessions Judge points out. 
no reasons ‘whatever for the finding are 
given. All thatis on record, which is to 
the point at all, isa note of inspection of 
the spot and in it the Magistrate seems to 
have relied on statements madeto him by 
casual people he met there—statements ap- 
parently not made on oath. 

I have, on previous occasions, had occasion 
to point out that it ‘is irregular, on such 
local inspection, to take into ‘account the 
evidence of witnesses not recorded on oath. 

In this connection, reference is invited to 
para 4 of Judicial Commissioner's Criminal 
Circular No. I-14. 

. From another point of view also, the 
present trial was obviously a bad one, No 
reasons whatever fer the senyietion were 
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recorded as required by s. 263 (h)of the 
Criminal Procedure Code: ef., In re Dervish 
Hussain (1) : 

The defects which have occurred, as 
shown in the Sessions Judge's report, in 
this case, are fundamental and go to the 
root of the trial. They cannot, from any 
point of-view, be regarded as curable irregu- 
larities. The conviction and sentence in 
question aré, therefore, set asideand the com- 
plainant’s case will be re-heard and tried by 
such other first Class Magistrate, Stipendiary 
or Honorary, in Nagpur as the District 
Magistrate may select therefor. The fine, 
if paid, will be refunded. ` 

A. NA,” ‘Conviction set aside. 

- (1) 71 Ind. Cas. 212; 46 M. 253; "17 L. W. 18; 44 
M. L. J. 84; A. L-R. 1923 Mad. 185; 32 M. L. T. 100; 
24 Cr. L. J. 84. 


ALLAHABAD HIGH COURT. 
OxtminaL Revision No. 720 oF 1926. 
January 17, 1927. 
Present:—Mr. Justice Dalal. 

Mrs. F. M. TORPEY— APPLICANT 
VETSUS 
EMPEROR Tarovan E. A. BARKER. 
—OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), s. 845— 
Penal Code (Act XLV of 1860), s 341—~—Wrongful 
restraint—Composition of offence before complaint, 
effect of. 

An offence is complete when the acts constituting 
it have been committed, apart from whether any 
complaint or charge has been laid before the Court 
or not. [p. 672, col. 2; A] 

An offence under s 341 of the Penal Code may 
be compounded without the permission of the Court 
under s 345 (1) of the Code of Criminal Procedure. 
It is not, therefore, necessary that a composition in 
such acase should be arrived at after the complaint 
has been filed in Court. A composition arrived at 
between the parties with regard to such an bdffence 
before a complaint is filed in Court is binding ypon 
the parties and operates as an acquittal. [p. 672, col. 


, 


Griminal revision from an order of the 
Magistrate, First Class, empowered as Dis- 
trict Magistrate, Allahabad, dated the 25th 
October, 1926. ‘ 

_ Mr. S. N. Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Mr. A. P. Bagchi, for the Opposite-Party. 


JUDGMENT.—Mrs. Torpey, Manager 
of a local Hotel, has applied in revision 
from a conviction under 8. 341, Indian 
Penal Oode, Apart from ee else,. 
interference would’ he “MeCOBEary; @canae 


` 
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the order of the lower Oourt is contrary 
to law. She was convicted of two offences 
under ss. 379 and 341, and a sentence of 
fine was imposed. The Appellate Court 
get aside the conviction under s. 379, but 
still upheld the same order of fine. This 
amounted to an enhancement of the sen- 
tence imposed by the trial Court and was 
contrary to the provisions of s, 423 (1) (b) of 
the Code of Criminal Procedure: ; 
The point taken by Mr. Saila Nath is 
that the offence under s. 341 was com- 
pounded. It appears that the complainant, 
Mr. Barker, was considered by the appli- 
cant to be an unprofitable visitor at her 
hotel, and she desired that he should 
depart. As an amicable settlement was 
not arrived at, on the afternoon of the 
28th she put a lock on his room and di- 
rected her servants to prevent his entering 
into the compound. ‘ Obviously Mr. Bar- 
ker was a person not likely to submit 
tamely to such a treatment and he sought 
the help of the Police. The parties finally 
went to the Superintendent of Police, 
Mr. Hollins, and it was agreed there that 
if Mr. Barker left the hotel that night, 
Mrs. Torpey will not only remit the entire 
sum due from-him for board and lodging 
up-to-date, but will pay him a sum of 
Rs. 10. Mr. Hollins thought that eviction 
at 10 o'clock at night would be hard on 
Mr, Barker, so he got the parties, to agree 
to the terms that Mr. Barker should leave 
on the afternoonfof the 29th and Mrs. Tor- 
pey in consideration thereof and her past 


conduct should forego her bill. The com-- 


plainant admitted in his cross examination 
that there was a compromise that he 
should leave on the 29thin the afternoon 
and no dues would be charged. The 
lower Appellate Court refused to accept 
the compromise on the ground that the 
complaint was filed subsequent to the 
alleged compromise and not prior thereto. 
B] An offence under s. 34) may be com- 
pounded without the permission of the Oourt 
under s. 345 (1) of the Code of Orimimal 
Procedure. 16, therefore, does not seem 
to be necessary that a composition should 
be arrived at after a complaint has been 
filed in Court.[B] The words of the section 
are:—“The offences punishable under the 
sections of the Indian Penal Code described 
in the first two columns of the table next 


following may be compounded by the per- ` 


. 


song mentioned in the third column of 
that- table.” An offence. of wrongful res~ 
e 
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traint is compoundable by the person - 
restrained. This appears tu be the view. 
suggested by the wording of the section 
and is supported by a Bench ruling of. 
the Madras High Oourt in the case of 
Kumarasami Ghetty v. Kuppusami Chetty 
(1). [A]The learned Judges there observed: 
“An offence is complete when the acts 
constituting it have been committed apart 
from whether any complaint or charge 
has been laid before thel Court or not. [A] 
The allusion to ‘the accused’ in para, 
6 of s. 345 only describes his charac- 
ter at the. time of the trial when the 
question of the effect of the composition 
is under consideration.” I hold that there 
can be a composition of the present offence 
prior to a complaint. | 

Another point was also made by Mr. Saila 
Nath on behalf of the applicant that 
prior to this agreement between the parties 
there had already been a complaint at the 
Police Station and as an offence under ` 
s. 34l is a cognizable offence, the Police 
was competent to receive the complaint. 
From that point of view the composition 
may be said to have taken place subse- 
quent to the complaint and proceedings 
by Mr. Barker. 

The respondent's learned Counsel point- 
ed out that Mrs. Torpey did not comply 
with the terms of the composition and on 
the evening of the 29th retained the goods 
of Mr. Barker for lien of a bill. This 
matter, however, is not so simple as itis 
stated to be. ln spite of the composition 
Mr. Barker lodged a complaint in the Cri-. 
minal Court and there was some tronble 
as to whether he should give a receipt 
for the property or not. It appears that 
those are points still to be settled in a 
civil suit. Mr, Saila Nath has declared in 
Court that Mrs. Torpey has remitted all 
the sums due to her for board and lodg- 
ing of Mr. Barker. This statement is 
sufficient as an acceptance by Mrs. Torpey 
of the terms of the compromise, and on 
this understanding I hold that the compo- 
sition was carried into effect. ihi 

The result of the composition isan ac- 
quittal; so I set aside the conviction and 
sentencs passed by the Appellate Court 
and direct that the fine, if any, recovered, | 
shall be refunded. i | 

Z.K, ` Conviction set aside, 

(1) 44 Ind. Oas. 583; 41 M. 685; 34 M. L. J, 217; 7 L. 


W. 274; 23 M. L, T. 240; 19 Cr, L. J. 3859; (1918) M: 
WN, 493. .. : pe 2g 
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ALLAHABAD HIGH COURT. 
CIVIL Revision No. 92 oF 1926. 
February 15, 1927. 

Present :—Mr. Justice Boys and Mr. 

` Justice Kandell. 
V. E. SMITH—Derenvant—AppPLlicant 
VETSUS 
Tas INDIAN TEXTILE COMPANY— 
PiatntirF—Oprosite Party. ` 

Jurisdiction of Courts—Decree of British Indian 
Court against non-resident foreigner, whether can be 
declared nullity by Courts of British India—Juris- 
diction for International and Municipal purposes, 
distinction between—International Law—F'oreign dec- 

ree, principles relating to the validity of. 
lthough in a personal action to which none of the 
cusses of jurisdiction apply, a decree pronounced in 
absentem by a foreign Court, to the jurisdiction of 
- -which the defendant has not in any way submitted 
himself, is by International Law an absolute nullity 
and must be regarded as such by the Courts of every 
other nation, yet when authorised by special local 
legislation it is valid and binding in the country of 
the forwm by which it is pronounced. [p. 674, col. 


1; . 

Gurdyal Singh v. Rajah of Faridkot (1), explained. 

Where a superior Court in British India is asked 
to hold that a subordinate Court had no jurisdiction 
to pass a decree, the question must depend for its 
answer on the nature and extent of the jurisdiction 
given to the subordinate Courts by the Legislatures 
of British India and not on principles of Interna- 
tional Law. [p. 673, col. 2; p. 674, col 1; B] 


Oivil revision from an order of the Judge 
of the Court of Small Causes at Benares, 
dated the 8th of March, 1926. 

Mr. G. Banerji, for the Applicant. 

Mr. Damodar Das, for the Opposite 
Party. 


JUDGMENT.—Plaintiff filed a suit 
in a Benares Court on the allegation that 
in pursuance of conversation with Mr. 
Smith, defendant No.1, and on assurances 
given by him he had supplied certain goods 
‘to Mr. Smith and to the 2nd defendant 
Mr. Roche; that later Mr. Smith discharged 
all his own personal obligations in regard to 
the goods supplied to him but that the 
2od defendant Mr. Roche had, while 
retaining some of the goods supplied to 
him,defaulted in regard to the payment 
therefor. The plaintiff, therefore, sued both 
the defendants and obtained a decree 
against them both, against the 2nd de- 
fendant as principal and against the Ist 
‘defendant assurety. Mr. Smith is a resident 
of Ceylon and, for the purposes of British 
India, admittedly a foreigner, He has also 
no property in this country. He filed a 
written statementin which he challenged 
the allegations of fact sofar as they con- 
cerned him. He also demurred to the juris- 
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diction of the Court alleging that the 
Court had no jurisdiction whatever to deal 
with him. Beyond filing this written 
statement he took no further steps and did 
not appear and so far as he was concerned 


“the suit was decreed ex parte. 


The proposition as to the jurisdiction of 
the Court would be somewhat startling if 
it were well-founded. It would mean that, 
so far as the Civil Courts are concerned, 
any foreigner could walk into the country, 
could cheat anybody in the country and 
walk out again and continue to repeat the 
process as long as he pleased. If that 
however was the law we should have to 
declare it. In support of this proposition 
we have had ruling of their Lordships of 
the. Privy Council and a passage from 
Dicey’s Conflict of Laws drawn to our atten- 
tion. We do not think, however, that either 
of these authorities are of any assistance to 
the present applicant. The decision of 
their Lordships is reported in Gurdyal 
Singh v. Raja of Faridkot (1). A decree had 
been obtained in the foreign State of 
against a defendant who was 
not resident in Faridkot ut the time 
the suit was filed, who was in another 
foreign State, Jhind, who had ignored the 
process of the Faridkot Court, who made 
no appearance during the course of the 
suit, and had in no way submitted to the 
jurisdiction of the Faridkot Court. Sub- 
sequently the plaintiff brought a suit 
against this defendant in a Uourt of the 
Punjab. Their Lordships of the Privy 
Oouncil held that when the foreign judg- 
mentof the Faridkot Court was put in 
evidence in the Punjab Court, it was for 
the British Indian Court to consider whe- 
ther the Faridkot Court’s judgment had 
been passed with jurisdiction. ‘heir Lord- 
ships held that the Faridkot Court had no 
jurisdiction, that is to say, they held that 
a Foreign Court had no jurisdiction. That 
is a wholly different proposition from that 
in the present case. Weare not concerned 
with the judgment ofa foreign Court nor 
the extra- territorial effect (a question of for- 
eign Law) of the judgment of a British 
Indian Court, but the intra-territorial effect 
of the judgment of a British Indian Court, 
[B; We, a Superior Court in British India, 
are asked to hold that a subordinate Court 
in British India had no jurisdiction. That 

(1) 220. 222; 21 I. A. 171;4 M. L. J. 267: 6 Sar, 


P. O. J. 503; 112 P. R. 1894; (1894) A, O, 670; 11 R, 
340; 11 Ind, Deo. (N. a.) 149 (P. O.), 
4 . 
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question must depend for its answer on 
what is the jurisdiction given to the 
British-Indiaù Courts by the Legislatures of 
this country. [B] The distinction is express- 
ly recognised in their Lordships’ judgment 
at page 238* where they say:— 

[A] “In a personal action, to which none of 
these causes of jurisdiction apply, a decree 
pronounced in absentem by a Foreign 
Court, to the jurisdiction of which the 
defendant has notin any way submitted 
himself, is by International Law an absolute 
nullity. Heis under no obligation of any 
kind to obey it, and it must be regarded 
as a mere nullity by the Courts of every 
nation, except (when authorised by special 
local legislation) inthe country of the forum 
by which it was pronounced”. [A] 

The “causes of jurisdiction” to whichrefer- 
ence is made as being non-existent in the 
particular case, are referred to in a preced- 
ing passage which runs: “It exists always 
as to land within the territory,and it may 
be exercised over moveables within the 
territory; and, in questions of status or 
succession governed by domicile, it may 
exist as to persons domiciled, or who when 
living were domiciled, within the territory”. 
These causes of jurisdiction are equally 
absent in the present case. But thereis an 
exception expressly made at the end of the 
passage first quoted: “except (when author- 
ised by special local legislation) in the 
country ofthe forum by which it was pro- 
nounced”. This is sufficient to indicate as 
might be expected, that their Lordships ex- 
pressly excepted the case of a Court consider- 
ing a decree passed by another Court in the 
same country, Thelatteris what we have 
to do here. We are not considering a 
foreign judgmentbut whether a Court in 
this country had jurisdiction, and we have, 
as indicated by their Lordships, merely to 
consider the effect of the special local 
legislation. 

The passage quoted to us from Dicey's 
Oonflict of Laws, Second Edition, page 
374, r. 84, has similarly no application. 

There also the question being dealt 
with is kilan view isa country to take of a 
foreign judgment. It is clear from the 
rule itself and from the comments and illus- 
trations which follow that that is the 
question which was under consideration. 

We have then only to consider the effect 
of the legislation affecting British India. 
Jt is, of course, clear that the Code of Civil 
"#Page of 22 O—[Ed], 
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Procedure extends to the whole of British 
India. Counsel for the applicant in revi- 
sion has not been able to direct our atten- 
tion to any limitationinthe Code of Civil 
Procedure or in any other Act in force in 
this country excepting foreigners from the 
jurisdiction of British Indian Courts. Nor 
are we aware of any such limitation. That 
being so, there is nothing which will pro- 
tect a foreigner from being subject to the 
Courts of British India in a suit of the 
description before us. We hold that the 
Courb at Benares had jurisdiction to pass 
the decree which it passed against Mr. 
Smith. i 

Tt is unnecessary thena to consider whe- 
ther Mr. Smith submitted to the jurisdic- 
tion by accepting the process, appointing a 
Pleader and filing a written statement, or, 
if he did so submit, what would be the 
effect thereof. 

The application is dismissed with costs, 

ALN A, Application dismissed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 249 
oF 1926, 

February 28, 1927, 
Present:—Mr. Justice Adami and 
Mr. Justice Scroope. 

Sheikh FAZLUL JAMIL AND OTHERS 
—dJ vDGMENT-DEBTORs— 
APPELLANTS 
versus 
Sheikh HALAL-UD-DIN—Drcresg- 


HOLDER—RE~PONDENT. 

Limitation Act (IX of 1908), ss: 2 (7), Ip 
Application for execution of Subordinate Judge's 
decree filed on last day before Munsif by mistake 
Time, if can be excluded—‘Good faith, meaning of, 

Good faith for the purpose of the Limitation Act 
presupposes due care and attention ands. 14 of the 
Limitation Act has no application if there is wilful 
neglect or default. Where a decree-holder post- 
pones taking action till the very last moment and 
though the decree is one of the Subordinate Judge 
he files the execution application in the Munsif’s 
Court by carelessness his act cannot be said to. be 
done with due care and attention and he is not 
entitled to have the time during which the petition 
was pending in the Munsif's Court excluded under 
8. 14 of the Limitation Act. [p. 675, cols. 1 & 2; A] 

Karimulla Shah v. Mohammad Raza (2), Deo Prosad 
Singh v. Pertab Kairee (3), India Publishers, Limited 
v. Aldridge (4) and Bibi Sairah v. Golab Kuar (5), 
cited. 

The question whether particular facts attract the 
operation of s. 14 of the Limitation Act is a mixed 
question of law and fact. [p. 675, col, 2; B 
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Appeal from an order of the District 
Judge, Purnea, dated the 15th September, 
1926, reversing that of the Subordinate 
vee Purnea, dated the 9th January, 
1926. i 

Mr. Mohammad Hasan Jan, for the Ap- 
pellant. 

Messrs. Khurshaid Husnain and Syed Ali 
Khan, for the Respondent, 

oo JUDGMENT. 

Seroope, J.—The original decree out 
of which this appeal arises was passed 
on the 18th June, 1417, and the last execu- 
tion case was dismissed on the lOth July, 
1922, after some realisation. The execu- 
tion petition, whichis the subject of the 
present appeal, was filed in the Court of 
the First Munsif of Purnea on the 10th 
July, 1925, though “the! decree had been 
passed by the Court of the Subordinate 
Judge. The Munsif returned the petition 
on the 14th July, 1925 and it was filed in 
the Subordinate Judge’s Court on the next 
day. 

‘The judgment-debtor contended that the 
execution was barred by limitation as the 
application was filed on the 15th July 
1925. The decree-holder contended that 
he was entitled under s. 14 of the Limita- 
tion Act toan exclusion of the time be- 
tween the 10th July and 15th July as it 
was on account of abona fide mistake of 
fact that the application was filed in the 
Court of the Munsif. The Subordinate 
Judge held that the decree was_ barred 
and on appeal to the District Judge this 
decision was set aside, The judgment- 
debtor has now appealed, - 

[A] Good faith for the purpose of the 
Limitation Act is defined ins. 2, sub-s. 7. 
“Nothing shall be deemed to be done 
in good faith which is not done with due 
care and attention.” Now, the facts in 
the present case are that the decree on 
the faee of it shows that -it had been 
passed by the Court of the Subordinate 
Judge; there had been two previous exe- 
cution proceedings both in the Court of 
the Subordinate Judge and some money 
had been realised. According to the case 
for the decree-holder who examined the 
scribe of the execution petition the latter 
naturally thought from the amount, name- 
ly, Rs. 1,591 that the decree was a Munsif’s 
decree, but it is not disputed that the 
heading of the decree showed it was one 
of the Subordinate Judge's Court. The 
question then is—do the facts attract the 
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operation of s. 14? The cases cited on 
both sides, Mathura Singh v. Bhawani 
Singh, (1) Karimulla Shah v. Mohammad 
Raza (2) and Deo Prosad Singh v. Pertab 
Kairee (3)for the respondent and India 
Publishers Limited v. Aldridge (4) and 
Bibi Sairah v. Golab Kuar, (5) for the ap- 
pellant are not on all fours with the 
present case, but the same principle that 
s. 14 has no application if there is wilful 
neglect or default underlies them all. 
Here the opposite party postponed action 
till the very last moment and though the 
decree was staring him in the face as one 
of the Subordinate Judge, his agent neg- 
ligently filed the execution application in 
the Munsif’s Court. Clearly such an act 
cannot be said to be done with due care 
and attention. [A] 

[B] It was contended, however, on behalf 
of the respondents that the finding of the 
learned District Judge that the decree- 
holder acted in good faith was a finding 
of fact which could not be challenged in 
second appeal. But the whole question 
in this appeal is whether the facts found 
attract the operation ofs. 14 of the Limi- 
tation Act and the question is a mixed 
question of law and fact which this Court 
has undoubtedly power to ge into. [B] 

I hold then that s.14o0f the Limitation 
Act does not apply in this case and I 
think that the learned Subordinate Judge 
was quite right in taking the same view 
and that the view of the first Appellate 
Court cannot be supported. To hold other- 
wise would be putting a premium of dila- 
toriness and carelessness. The judgment 
of the District Judge must, therefore, be 
set aside and the appeal is accordingly 
decreed with costs. 

Adami J.—I agree. i 

A. N. A, ” Appeal accepted, 
(1) 22 A. 218; A. W. N. (1900) 64; 9 Ind. Dee. (1% 8.) 
1197 


(8) 58 Ind. Cas. 40; 1 P. L. T. 612. 

(3) 10 0. 86; 13 O. L. R. 218; 5 Ind. Dee, (N. 8.) 61, 
(4) 35 O. 798; 12 O. W. N. 473. 

(5) 53 Ind. Cas, 892; (1919) Pat. 409. 
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ALLAHABAD HIGH COURT. 
Fiest Oivin APPBAL Nos. 130 AND 131 

oF 1924. 
February 10, 1927. 
Present:—Mr. Justice Lindsay and 
‘. Mr, Justice Sulaiman. ` 
CHANDRA SHEKHAR AND ANOTHER— 
APPBLLANIS ; 
versus 
AMIR BEGAM APPLICANT AND 
MOHAMMAD ALI KHAN AND OTHERS—- 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), 0. IX, rT. 8, ` 


O.XXXIV, r. 5—Application for final decree—Dismis- 
sal for default before sending notice to judgment-debtor 
-Subsequent application within 80 days—Res judicata 
—Restoraticn of prior application—Order IX, 7. 8, 
whether applies after passing of preliminary decree-— 
Decree-holder, whether bound to furnish list of pro- 
perty—Error of Court—Court’s power to rectify. 

Where an application by a decree-holder for the 
passing of a final decree in a mortgage suit is dis- 
missed for want of compliance with an office report 
and default of appearance of the applicant, before 
issuing notice to the judgment-debtors, a subse- 
quent application for the same relief is not barred 
by the principle of constructive res judicata. |p. 676, 
col. 2; p. 677, col. 1; A] 

Nor do the provisions of O. IX, r. 3, Civil Proce- 
dure Code, apply to such a case inasmuch as the 
said rule applies only, wherea date has been fixed 
for the appearance of the opposite party and neither 
party appears when the application is called on for 
hearing. (677, col. 1; B] i 

The provisions of O. IX, r. 3, are not applicable to 
a case where a preliminary decree has already been 
passed. [p. 677, col. 2; C] 

Lachmt Narayan Marwary v. Balmakund Marwary 
(2), followed. é 

Where a fresh application for drawing up a final 


decree is made within thirty days of the dismissal - 


for default of a previous application, it can be treated 
‘as an application for setting aside the dismissal of 
the previous application, if necessary, even though 
it does not expressly purport to be such. [ibid; D] 


Under O. XXXIV, r. 5, Civil Procedure Code, it 
is not incumbent ona mortgagee decree-holder who 
applies fora final decree to furnish a list of the 
mortgaged property nor could such an application 
be: dismissed on the mere ground that the calcula- 
tiop of the amount of’ interest was wrong. [ibid; EJ 


Where a Court has through misconception dismissed 
an application for final decree, it can, in order to 
correct ils own mistake, revoke the order of dis- 
missal and pass a final decree upon an application 
made by the decree-holder, even though such appli- 
cation regarded as afresh application in execution, 
or as an application for review is beyond time. [p. 
677, col. 2; p. 678 col. 1; F] 
First appeal against a decree of the 
Additional Subordinate Judge, Meerut, 
dated the 22nd December, 1923, 


Sir Tej Bahadur Sapru and Dr. N. C., 
Vaish, for the Appellant. 
Drv ai. L. f Agarwala, Messrs, Syed 
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Mohammad Husain and Akhtar Husain 
Khan, for the Respondents. 

JUDGMENT.—First Appeal No, 130 
and First Appeal No. 131 of 1924 are con- 
nected and raise thesame questionof law. 
Both are appeals from final decrees in two 
suits for sale on mortgages in. which the 
preliminary decrees were affirmed by the 
High Court in May 1921. Six months’ - 
time was fixed for payment in both cases, 
On the 7th of August, 1923, two applications 
for the preparation of final decrees in the. 
two cases were made. The office, however, 
reported that the applications did not 
contain a complete list of the mortgaged 
property and that the calculation of the 
amount of interest due appeared to be 
wrong. Time wasallowed to the decree- 
holders to cure this defect twice, ultimately 
the application was dismissed on the 5th 
September, 1923, in the absence of the appli- 
cantsand their Counsel, Subsequently with- 
in thirty days of this dismissal the decree- 
holders filed fresh applications for ihe pre- 
paration of final decrees. In theseapplications 
they did not-refer to the previous dismissal 
and, these applications did notin express 
language purport to be applications for 
setting aside the former dismissal but were 
fresh applications for the preparation of 
final decrees. On notice being issued to 
the judgment-debtors objections were filed 
on their behalf to the effect that these 
applications were barred by time and 
that they were not maintainable. The 
learned Subordinate Judge has disallowed 
these objections and ordered that the final 
decrees be prepared. Hence these appeals. 

The plea of limitation has not been press- 
ed before us and we are unable to see how 
it could be seriously urged when the 
present applications were within three years 
of the Hight Court’s decree and within 
thirty days of the previous dismissal. 

[A] The learned Subordinate Judge in 
his order has thought that the previous 
dismissal was for default of appearance 
on behalf of the parties. If he meant . 
thereby that both the decree-holders and 
the judgment debtors were absent then 
he was not. quite accurate for, as we have 
pointed out above, the applications were 
dismissed for want of compliance: with 
the office report and before any notice 
had been issued to the judgment debtors. 
No date had been fixed for the appearance 
ofthe judgment-debtors and they had in 
fact not been summoned to appear atall,. 
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The dismissal was in fact due only to the 
default of appearance of the decree-holders 
and their Counsel, It is obvious that 
in a case of this kind the principle 
of constructive res judicata cannot apply 
because the matter was never adjudi- 
cated upon between the parties, the 
judgment-debtors not having been sum- 
moned and the applications not having been 
dismissed on merits. [A] 

[B] The learned Advocate for the appel- 
lauts, however, contends that the second 
application was not maintainable in view 
of the provisions of O. IX of the Code 
of Civil Procedure. 
under the new Code a mortgage suit con- 
tinues to be pending till itis completely 
disposed of by the preparation ofa final 
decree and that whenever an application 
for a final decree is dismissed for any 
reason whatsoever the suit itself is dis- 
missed, and the remedy of the plaintiff is 
either to bring a fresh suit or to apply 
for the setting aside of that dismissal. 

If we were to assume that O. IK, r 3, was 
applicable to these cases and that the pro- 
visions of that rule (which in express 
language apply to suits only) applied to 
these cases then we would have to hold 
that the word “application” should be 
substituted for the word “suit” in r. 3, 
and similarly inr. 4, which would entitle 
the decree-holders to make a fresh appli- 
cation. This was the view expressed by.a 


Bench of this Court in the case of Ahmed 
Khan v. Gaura (1). 


We, however, think that the provisions of 
O. IX, r. 3, are not at all applicable to the 
facts of these cases. Rule 1 of the Order 
contemplates proceedings following upon 
the fixing of a date for the appearance of 
the defendant. Rule 3 expressly states 
that where neither party appears when 
the suit is called on for hearing the Court 
may make anorder that the suit be dis- 
missed. It is, therefore, 
unless a date has been fixed for the 
appearance of the defendant and neither 
party appears when the suit is called on 
for hearing on that date r. 3 would not 
apply. In-the present case the applica- 
tion was dismissed. without any date having 
been fixed and the judgment-debtors 
could not be expected to appear nor could 
the “suit” be said to have been called on for 
hearing. [B] . 


WW) 43 Ind, Cas, 618; 16 A, L, J, 148; 40 A, 286, 
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[O] Further, in view of the pronounce- 
ment of their Lordships of the Privy 
Council in the case of Lachmi Narayan 
Marwary v. Balmakund Marwary (2) we 
are bound to hold that the provisions of 
the said rule are not applicable toa case 
where apreliminary decree has already 
been passed. In the case aforementioned 
a preliminary decree for partition had been 
passed and the case had gone back to the 
trial Court for the completion of the parti- 
tion. The application for final decree was 
dismissed after several adjournments and 
yet their Lordships held that the analogous 
provisions of O. XVII, r. 2 were not appli- 
cable when a preliminary decree had 
been passed and the whole suit could not 
be dismissed. Their Lordships referred to 
0. IK, r.3 also and pointed out that after 
adecree had once been made in a suit the 
suit could not be dismissed unless that 
decree was reversed or varied on appeal. 
The parties on the making of the decree 
acquired rights or incurred liabilities 
which were fixed and they were entitled to 
apply to have it enforced. [C] 


Similarly r.8 cannot apply because the 
defendants did not appear. 

[D] We might add that the present ap- 
plications were made witbin thirty days 
of the dismissal of the previous application 
and although they do not expressly pur- 
port to be applications for setting aside 
the dismissal they could be treated as such 
if necessary. We have already remarked 
that in our opinion it is open to the 
decree-holders to make fresh applications so 
long limitation has notexpired and the appli- 

- cations are not barred by the principle of 
res judicata [2]. [E] We may also point out 
that the report of the office was based on 
a misconception inasmuch as under 
O. XXXIV, r. 5, it was not incumbent® on 
the mortgagee decree-holder to furnish a 
fresh list of the mortgaged property nor 
could the application be dismissed on the 
mere ground that the amount of interest cal- 
culated was wrong [E] [F]The Court could 
in order to correct its own mistake revoke 
the order of dismissal and pass’a_ final 
decree upon application made by the 
decree-holder even though such application, 


(2) 81 Ind. Cas. 747; 22 A. L.J. 990; A. I. R. 1924 
P. C. 198; 35 M. L. T. 143; 47 M L. J. 441; 20 L. 
W. 491; (1924) M. W. N. 707; 10 O. & A. L. R. 1033; 
EP. L. T. 623; 26 Bom. L. R. 1129; 40-0. L. 4. 
439; 511. A. 821; L. R. 5 A. (R. O.) 171; 29 0. 
N. 391; 1 O, W, N. 029; 4 Pat, 61 (PO). 
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yegarded as a fresh application in execu- 
tion oras an application for review was 
beyond time. Jodhha Singh v. Pandey 
Gokaran Das (3). Looked at from any point 
of view these applications were competent. 
[F] The appeals are accordingly dismissed 
with costs in both Courts. 


A. N. A, . Appeals dismissed. 
(3) 87 Ind. Cas. 225; 47 A. 546; 23 A. L. J. 405; A. 


I. R.1925 All. 622. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 502 or 1925. 
February 9, 1927. ; 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman, 
Musammat DURGI—Dergenpaxt— 
APPELLANT | 
wersus 
KANHAIYA LAL—PLAINTIFF 


— RESPONDENT. 

Hindu Law—Adoption—Effect of adoption by 
widow on testamentary dispositions of father—Will 
— Estate granted to widow, nature of~ Construction of 
terms. 

A testator after saying that during his lifetime 
he should be the owner of the property went on to 
provide that after his death his widow Musammat 
Durgi should be the absolute owner of the estate left 
after defraying his funeral expenses and should have 
power, like himself, to continue or discontinue the 
whole business, the shops and the commission agency 
with the advice and consent of his family, that she 
should have power to spend the whole of his money 
with the advice and consent of his family, and that 
she should have power to make a sale or gift, etc., 
with the advice and consent of kis family. The Will 
then provided that in order to perpetuate the name 
of the testator, he empowered his wife to adopt with 
the advice and consent of his family a son of any 
person she liked, and that after her death the adopted 
boy could become the owner, but the said adopted 
boy should have no power ia the estate left by him 
in the ‘lifetime of the said ‘Musammat’: 

Held, that the estate intended to be ccnferred on 
the widow was not a widow’s estate but an absolute 
one, with the condition that in case she exercised the 
power to adopt a boy her interest would be cut down 
to a life-interest with remainder over to the adopted 
son. [p. 6&0, cols. 1 & 2; A] 

Held, further, that in cases of adoption after the 
death of the adoptive father by his widow under his 
authority every lawful disposition of his property 
made by lim, even bya Will, would be binding on 
the adopted son for the obvious reason that those dis- 
positions became operative from the moment of the 
death of the testator while the adoption must neces- 
sarily take place at some time subsequent to the 
death, and the rights accruing by virtue of such 
adoption are only in that part of the estate which 
remains undisposed of at the moment of the adoption. 

‘Tp. 681, col. 2; B] 

[Caselaw diseussed.] 
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First appeal from a decree of the Second 
Additional Subordinate Judge, Cawnpore, 
dated the 26th October, 1925. 

Dr.M L. Agarwala and Mr. Rama Kant 
Malaviya, for the Appellant. 

Dr. Sir Tej Bahadur 'iSapru, Mr. P. N. 
Sapru, Dr. K.N. Katju and Mr. S. N. Muker- 
Ji, for the Respondent. 

JUDGMENT. 

Sulaiman, J.—This is a defendant's 
appeal arising out of a suit by a minor, 
Kanhaiya Lal, for a declaration that he is 
the rightful adopted son of Durga Prasad 
deceased and is the owner of the property 
given in the schedules attached to the 
plaint, and that the defendant Musammat 
Durgi, the widow of the deceased, has no 
right or share in the property. The plaint- 
iff's case was that Lala Durga Prasad had, 
under a Will, given authority to his wife to 


-adopt a son after hisdeath and in pursuance 


of that authority the widow adopted the 
plaintiff in December, 1918, and, as evidence 
of the fact, executed a registered deed of 
adoption on the 21st of December, 1918, that 
subsequently the plaintiff was treated as 
the adopted son by the defendant, but 
shortly before the suit she denied the 
facium of adoption and repudiated his 
status. The contesting defendant in her 
written statement denied the fact of adop- 
tion as well as its validity; and pleaded 
that the deed of adoption had been ob- 
tained from her at atime when she was 
entirely under the influence of her 
father-in-law, Janki Das, and that she was 
a minor and was incapable of fully realis- 
ing the legal effect and consequences of 
her act. She further pleaded that under 
the Will, dated the Ist of November, 1¥17, 
her deceased husband made her in every 
way the exclusive owner of the entire pro- 
perty left by him and, even if the plaint- 
iffs adoption were proved, he would have 
no right to the property as against her. 
There was afurther assertion that certain 
ornaments, jewels, guineas, currency notes 
and cash which came into her possession 
after the death of Durga Prasad were her 
oa to which the plaintiff had no 
title. ; 

The learned Subordinate Judge has 
found that the plaintiff was duly adopted 
by tbe defendant under the authority given 
to her by her deceased husband and that 
there was no legal defect so far as the 
adoption was concerned. He has come to 
the gonglugion that, although the defend. 


£ 


[101 L O. 1927] 


ant had not perhaps attained the age of 
18 years, she was about 17 years at the 
time of adoption and had attained puberty 
and discretion and was of age so far as the 
Hindu Law is concerned, and that, there- 
fore, the adoption made by her was per- 
fectly valid and binding. He has also 
held that the defendant treated the plaint- 
iff as her adopted son subsequently and 
that there are numerous admissions of hers 
in various documents to that effect. As 
regards the cash, currency notes, sovereigns 
et cetra he came to the conclusion that the 
defendant had failed to prove that they 
were her stridhan propertv. 
however, that the directions given in the 
Will of Durga Prasad were in no way 
binding on the plaintiff inasmuch as by 
virtue of his adoption the plaintiff became 
entitled to the property and his adoptive 
father could not have disposed of any part 
of that property by Will. He further found 
that even if there was a valid disposition 
the defendant had divested herself of all 
rights in her husband’s property on the 
execution of the deed of adoption. The 
learned Subordinate Judge accordingly 
decreed the claim in its entirety with the 
exception of certain jewels and ornaments 
that personally belonged to the defend- 
ant. 

The defendant has come up in appeal 
and on her behalf some of the findings 
of the Court below are challenged. We 
may say at the outset that the property 
in dispute had beén acquired by Lala 
Durga Prasad apparently with the money 
which he had obtained on partition from 

his adoptive. father. It was assumed by 
-~ the Court below that the property so 
acquired was the ancestral property of 
the deceased and there was no issue framed 
on the question as to whether it was the 
self-acquired property of Durga Prasad. 
The learned Subordinate Judge has dis- 
tinctly found that the property is ancestral. 


No ground is taken in the memorandum . 


of appeal to the effect that it is not so. 
We have, therefore, assumed that the pro- 
perty in dispute was the ancestral pro- 
perty of Durga Prasad over which he 
would have had no power of disposal by 
a Will if a natural-born son had been 
alive-in his life-time. 

We may also mention that the evidence 
as regards the factum of adoptionis over- 
whelming and that fact cannot be serious- 


ly disputed, Resides the oral evidence of 
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indepandent and respectable witnesses 
there are numerous admissions of the de- 
fendant herself which it is impossible for 
her to get over. As weare agreeing with 
the finding of the Court below on this 
point which is a question of fact we do not 
think it necessary to go into this matter 
in any great detail. This point has not 
been very seriously pressed on behalf of 
the appellant before us. It must, therefore, 


be assumed that the plaintiff had been 


duly adopted by the defendant after the 
authority had been given to her by her 
husband. 

As regards the cash and ornaments, etc, 
we may say that the only evidence in 
proof of the defendant’s assertion was her 
own statement, which was not corroborated 
by any other evidence, The learned Sub- 
ordinate Judge has not believed her story 
that she obtained the articles at the time 
of her marriage. We find no good ground 
for differing from this finding. The de- 
fendant’s claim for these articles cannot, 
therefore, be accepted. 

The main point that arises in the case 
is the one raised on behalf of the defend- 
ant, namely, that under the Will Lala 
Durga Prasad had created an estate in 
her favour which is binding on the plaint- 
iff. The learned Subordinate Judge, as 
stated above, has overruled this conten- 
tion on the ground of want of power in 
Durga Prasad to make a bequest and also 
on the ground that the lady subsequently 
has surrendered her rights. The learned 
Advocate on behalf of the respondent has 
not tried to support the finding of the 
Court below that there has been a valid 
surrender of the estate by the widow after 
her husband's death. As a matter of fact 
in view of the finding that she had not 
even attained the age of 18 years and was 
in the eye of the law a minor, the alleged 
surrender by her of her estate cannot be 
held to be binding on her. Furthermore, 
we are of opinion that the deed of adop- 
tion on which reliance is placed does not 
contain any such words whieh would jus- 
tify. the inference that she intended to 
give up any estate which had been given 
to her by her deceased husband. ‘There 
is in the deed of adoption a reference to 
the Will of her husband that the adoption 
took place in pursuance of the authority 
given by it, and this deed of adoption 
winds up by saying “this adopted boy 
shall ba beir to the estate left by my 


\ 


` absolute owner of the estate left 


’' Musammat Durgi. 
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husband and eye Obviously she was 
not intending that as soon as the adoption 
took place she would lose all interest in 
the property bequeathed to her by her 
husband. Onthe other hand, she specific- 
ally said that the boy would be the heir 
to the estate left by herself. In the absence 
of any clear and express provision which 
would imply that she gave up all her 
rights in the estate we are not prepared 
to hold that any such surrender was made 
by her. 

lhe crucial point that remains for con- 
sideration is whether Durga Prasad had 
power to make a bequest of this nature, 
As some arguments have been addressed to 
us on the actual interpretation of the Will 
and as it has been contended before us that 
the document does not amountto a Will 
but simply creates an estate in favour of 


the wife over and above an ordinary Hindu 


widow's estate, itis necessary, to quote a 
few of the provisions in the Will. [A] The 
testator after saying that during his life- 
time heshould he the owner of the property 
went on to provide that ‘after his death 
his widow, Musammat Durgi’ should be the 
after 
defraying his funeral expenses and should 
have power, like himself, to continue 
or discontinue the whole business, -the 
shops and the commission agency with the 
advice and consent of his family, that 
she should have power to spend the whole 
of his money with the advice and consent 
of his family, and that she should have 
power to makea sale or gift, ete., with the 
advice and consentof his family.’ "The Will 
then. provided that inorderto perpetuate 
the name of the testator, he empowered-his 
wife to adopt with the advice and con- 
sent of his family a son of any person she 
liked, and that after her death the adopted. 
boy ould become the owner but the said 
adopted boy should have no power in the 
estate left by him in the life time of the said 
‘Musammat.’ The testator then stated that 
in case he himself adopted a boy during 
his lifetime, he would make the neces- 
sary alterationsin the Will. The document is 
called a Will by the testator himself. We 
have no doubt in our mind that it was not 
merely an ordinary Hindu widow's estate 
that was intended to be conferred on 
On the other band, the 
testator expressly stated that she should 
be the absolute owner of the entire estate 
left by him and that she should have power 
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tospend the whole of the money, that, is to 
say, the capital, with the consent of his 
family and also she should have power to 
make asale or gift with the consent of 
his family. Obviously these are not pewers - 
which can be ordinarily exercised bya Hindu 
widow, who has no power to alienate the 
estate without legal necessity. Then tke 
further provision that during her lifetime 
the adopted boy should have no power in 
the estate, was undoubtedly intended to 
confer on the widow an interest which ig 
not enjoyed by an ordinary Hindu widow. 
In our opinion the testator had intended to 
confer on her an absolute estate with this - 
condition, that in case she exercised the 
power to adopta boy her interest would be 
cit down to alife-interest with remainder 
over to the adopted son. This undoubtedly 
was the intention of the testator. Under 
this Will, therefore, a life-estate at least 
was intended to be created in favour of the 
widow. [A] 

The question then remains whether such 


-an estate was within the competence of 


Durga Prasad to create. 

Itisno doubt true that a member of a 
joint Hindu family has no power to make 
a bequest of joint family property at a 
time when he has got a minor son alive. It 
also cannot be disputed that a deed ofaliena- 
tion made by him inter vivos before the birth 
of a son is binding on the son. - That there 
is no power to make a Will of joint family 
property when there are other co-parceners 
alive is well established by the Full Bench 
case of this Court, Lalta Prasad v. Mahudeoji 
(1), The learned Advocate for the plaintiff 
has argued that the position of an adopted 
sonis exactly similar to that of a posthumous 
son, and that his adoption relates back 
to the death of the father. The contention, 
therefore, is that it must be assumed that 
the adopted son was a member of a family 
at the time when the father died and that, 
therefore, no bequest made by the father, 
which must of necessity operate from the 
time of his death, came into effect at the 
time when the adopted son is deemed to 
have been in existence. Itis, therefore, 
argued that such a bequest is outside the 
power of the father and is defeated by 
the right of survivorship. The contention: 
is thaton the one hand there is the power 
of a father to dispose of the property when 
there is no other member of the joint 

(1) 58 Ind. Cas. 667; 42 A. 461; 2 U. P, L. R, (A) 
= 18 A, La J. 503 (F, Bi 
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family alive; on the other hand, there is th. the adoption. The adoption took place by 


right ofan adopted son to claim the joint 


property by survivorship, It is said that. 


when the bequest comes into conflict with 
the right of survivorship, the latter prevails 
and the bequest is null and void. In our 
Opinion this argument must proceed on the 
assumption that an adopted son is deemed 
to bealive before the father dies, so that he 
becomes a member of the joint Hindu family 


with his father and on his death succeeds to. 


the estate by right of survivorship. Wethink 
it is impossible to extend the fiction of 
his previous existence to such a degree. 
Great reliance is placed on the remarks of 
their Lordships of the Privy Council in the 
case of Pratapsing Shivsing v. Agarsinghjt 
Raisinghji (2) that an adopted son is the 
continuator of his adoptive father’s line 
exactly asan aurasason, and that adop- 
tion, so far as the continuity of the line is 
concerned, has aretrospective effect; when- 
ever the adoption may be made there is no 
hiatus in the continuity of the line. . That 
was a case where it was held that no rever- 
sion to the original grantor could take 
place when a son.was actually adopted 
inasmuch as there was no break in the con- 
tinuity ofthe line. Butto say that there 
is no break in the continuity of the line 
is one thing and to say thatthe adopted 
son must be deemed to be a memberof the 
joint Hindu family with the deceased 
father,so as to acquire the property by 
right of survivorship, is quite another. This 
latter view has not been accepted in a 
number of cases by the Madras High Court 
which has allowed a disposition by the 
father to be upheld as against the claim 
of a subsequently adopted son. In the 
_ ease of Lakshmi v. Subramanya (3) adoption 
kad taken place subject to a Will which had 
been made by the adoptive father with the 
consent of the: natural father ofthe son. 
The Madras High Court following an earlier 
case of the Bombay High Oourt Vinayak 
Narayan Jog v. Govindrav Chinteman Jog 
(4) held that such an arrangement was 
binding on the adopted son. Similarly in 
the case of Narayanasami v. Ramasami (5) 
there was a Will by the adoptivefather before 


(2) 50 Ind. Cas. 457; 43 B. 778; 36 M. L. J. 511; 17 
A.L. J 522: 21 Bom. L. R. 498; 1 U. P. L. R. (P. C.) 
3 


9; (1919) M. W. N. 313; 10 L. W. 339; 24 CO. W. 
. 57:46 L A. 97; 27 M L. T. 47 (P. O) 
(3) 12 M 490; 4 Ind. Dec. (N. s.) 691. 
h 6 B. H. O. R. A. O. J, 224, 

T 14 M. 172; 1 M. b, Ji 39; 5 Ind. Dec, (N. 8} 


the father before his death and the natural 
father consented to the disposition under 
the Will. It was held that the adopted son 
was bound by that bequest, Again in the 
case of Ganapati Ayyan v. Savithri Am- 
mal (6) there was a Will with a power to 
the wife to adopt and after the death of the 
father there was an adoption with full 
knowledge of the existence of the Will. It 
was held by the learned Judges of the 
Madras High Court that the adopted boy 
could not repudiate the bequest. Subra- 
mania Ayyar, J., in repelling the contention 
on behalf of the adopted son pointed out 
that “even if it be supposed that the 
rights of the adopted son to challenge a 
disposition of his father arise from the 
time of his father’s death his case can- 
not possibly be put on a higher footing 
than if he had been adopted at the mo- 
ment of the adoptive father’s death. Even 
in that case the direction asto the allot- 
ment of the property to the charity was an 
oral devise which became operative the 
moment the testator died and, as ex hypo- 
thesi the adopted son'g title to his adoptive 
father’s estate accrued then and not earlier, 
it is difficult to see how on principle the 
defendant could be entitled to question 
the alienation. For, unlike the case where 
the adoption takes place before the Will 
comes into force, the adopted son's right, 
according to the supposition, comes into 
existence simullaneously with the right of 
the charity. How then can the former 
derogate from the latter right.” The learn- 
ed Judge adhered to the same view in his 
order of reference in the case of Visalakshi 
Ammal Sivaramien (7). We quote the follow- 
ing passage from that order: [B] “In cases of 
adoption after the death of the adoptive 
father by his widow under his authority, 
every lawful disposition of his property 
made by him even by a Will, would be bind- 
ing onthe adopted son for the obvious 
reason that those dispositions become 
operative from the moment of the death of 
the testator, while the adoption must 
necessarily take place at some time sub- 
sequent to the death, and the rights accru- 
ing by virtue of such adoption are only 
in that part of the estate which remains 
undispored of at the moment of the adop- 
tion.” [B] 


(6) 21M. 10; 7 Ind. Dec. (N. s.) 364. 

7) 27 M. 577 at p. 680; 14 MeL. J, 310 (FB). 
e i 
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In our opinion this is a correct statement 
of the true position. It cannot be said that 
the rights of the adopted son came into 
force before the death of the father. If 
itis not so, then he can only succeed to 
the estate which remains at the time of the 
father’s death. If during his lifetime the 
father had made a bequest which came into 
effect as soon as he died, it is obvious 
that his son can only take the eatate 
subject. to the bequest. This view has 
been followed subsequently by the Madras 
High Court in thecase of Venkatanarasimha 
Rao v. Subba Rao (8). The learned Judges 
in that case while upholding the provision 
of a Will, remarked ‘‘the adopted son could 
not, while approbating the provision of 
the Will under which his adoption was 
made, reprobate other provisions of the same 
Will and repudiate the bequest to charity”, 
It is, however, pointed out by the learned 
Counsel for the respondent that the adopted 
son is not necessarily approbating the 
Will, for he derives his title from the fact 


‘of his adoption and not under the Will 


and that the authority to adopt could have 
been given orally and independently of the 
Will. : 
The case before usis very similar, even 
on facts, to that before the Calcutta High 
Court, Harendra Nath Arastiv. Shibo Sundari 
Debi Chowdhurani (9). The parties in that 
case were governed by the Mitakshara Law 
and the father who was the sole member of 
his family made a Will under which he 


‘gave authority to his wife to adopt a son 


after his death and provided that she 
should. have a right toremain in posses- 
sion of theentire estate for her life and 
that the adopted son would have no right 
of interference during her lifetime. Some 
years ‘after the death of the father the 
widew adopted a boy as her son. The 
learned Judges of the Calcutta High Court 
held that the provisions of the Will from 
which the authority to adopt was derived 
should be upheld when the natural father 
admitted and’accepted the validity of those 
provisions. They relied on the authority 
of the Madras case referred to above and 
algo.on some cases of the Bombay High 
Court. In fact some of the cases have 
gone further and laid down that when a 
Hindu makes a disposition of his property 


46 M. 300; 17 L. W. 31; (1923) 


3 Ind. Cas. 991; 
GN . 1923 Mad, 376; 32 M. L. T. 


M.W. N. li; AL 
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even sby a Will as part of the same transac- 
tion as adoption, which is well-known to 
the natural father,. such disposition is 
good against theson. A fortiori adoption 
after the death of the father when his 
disposition hascome into effect, must be 
subject to such disposition. Another case- 
which came up before the Calcutta High 
Court, Surendra Nath Ghose v. Kala Chand 
Banerjee (10), was, however, a case under the 
Dayabhaga Law under which different 
considerations arise, 

The learned Advocate for therespondent has 
relied strongly on twocases of their Lordships 
of the Privy Council, Nagindas Bhugwan- 
das v. Bachoo Hurkissondass (11) and Pratap- 
singh Shivsingh v. Agarsinghjt Raisinghji ` 
(2) as well as the Full Bench case of 
Visalakshi Ammal v. Sivaramien (7) and an 
earlier case of the Privy Council Bhaiya 
Rubidat Singh v. Indar Kunwar (12). We 
have already referred to the Privy Council 
case in Pratapsing Shivsing v. Agarsinghji 
Raisinghji (2). As to the earlier case re- 
ported in Nagaindas Bhugwandas v. 
Bachhoo Hurkissondass (11) we find that 
there the main question was one-of com- 
petition between an adopted son and a 
subsequently born naturalson of the same 
family, and the question was ‘‘whether the 
rights of an adopted son are to be cut 
down only when he is the son of thesame 
father as the natural-born son or whether 
they. are also to becut down when they 
belong tothe same family”. It was held 
by their Lordships that the adopted son 
was entitled to an equal share with the 
natural-born son of another brother. We 
do notthink that that case has in any 
way decided the point which arises before 
us in the present case. sd 

The case of Bhaiya Rabidat Singh v. 
Indar Kunwar (12) is also different inas- 
much as there the widow had entered into 
a contract with the natural father of the boy 
for retaining possession of the entire estate 
during her lifetime. Theonly question that 
came up for consideration was as regards 
the validity of the adoption itself and 
not that of the agreement. Their Lordships, 
however, did remark that it was possible 


(10) 12 O. W. N. 668. 

(11) 32 Ind. Cas. 403; 40 B. 270; 30 M., L. J. 193: 
14 A. L.J. 185; 3 L, W. 259; 19 M. L. T. 193; 18 
Bom. L. R. 172; (1916) 1 M. W.N. 258; 23 O. L.J. 
395; 20 0. W. N. 702; 431. A. 56 (P. 0). 

(12) 16 O. 556; 16 1: A. 53; 18 Ind. dur. 98; 5 Sar, 
P, O.J. 505; pe and Jackson's P, O. No. 119; 8 
Zad, Dee, (N. 8.) 867 (P, G,), ESS 
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that such an agreement was void. We 
think that there is noanalogy between a 
case where a Hindu widow tries to secure 
an unfair advantagé before the exercise of 
her power to adopt and the case where 
the father who has the full disposing 
power in his lifetime, makes provisions 
intending that they should be binding on 
the son when adopted in future. The 
case of Visalakshi Ammal v. Sivaramien (7) 
is similarly distinguishable on the ground 
that there an agreement was entered into 
between the widow and the natural father 
at the time of the adoption,and it was 
held that the agreement, if fair and reason- 
able, would be binding on the fadopted 
son, This case has, in our opinion, no bear- 
ing on the case before us. 

Although it is true that in certain res- 
pects the adoption relates back to the 
death of the father, it is equally true that 
it is not so in all respects. It 
known that an alienation made by a Hindu 
widow for legal necessity after the death 
of her husband and before the adoption 
cannot be ignored by the adopted son 
merely on the ground that by virtue of 
his adoption he must be deemed to have 
been in existence at the time when his 
father died and that, therefore, his adoptive 
mother had no power to alienate his pro- 
perty. Similarly, in cases where succes- 
sion (0 a collateral opened before the 
adoption took place the adopted son can- 
not get back the property from the heir 
in whom it has become vested on the 
ground of his supposed existence at the 
time when his father died. There are 
also cases where bequests in favour of 
various persons had comeinto effect long 
before the adoption. In all such cases it 
is very difficult to extend the fiction of 
his existence at the time of his father's 
death. It is thus obvious that such a 
supposition cannot be made in all cases 
and there ig no such rule of universal 
application. So far as the point before us 
is concerned the great preponderance of 
authority is in favour of upholding the 
power of the father to make provisions which 
would be binding on his subsequently 
adopted son, We, therefore, think that 
the view taken by the learned Subordi- 
nate Judge that the disposition made by 
‘Durga Prasad wasnull and void and in 
no way binding on the plaintiff was not 
correct, 

We accordingly allow. this appeal and, 
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setting aside the decree of the Court below 
grant the plaintiff a declaration that he 
is the validly adopted son of Durga Prasad 
but that the life-estate created under the 
Will, dated the Ist of November, 1917, in 
favour of Musammat Durgi holds good and 
the plaintiff will have noright to obtain 
possession of the estate of the deceased 
during her lifetime. The plaintiff's claim 
for possession is, therefore, dismissed. 
The defendant's claim that all the articles 
mentioned in list No. 2 of the plaint are 
her stridhan has not been made out. They 
will be treated as part of the estate left by 
the deceased with the exception of the 
personal ornaments, wearing apparels and 
clothes mentioned in the concluding portion 
of the lower Court’s judgment, In view 
of the fact that the defendant denied even the 
fartum of adoption we are of opinion that 
the parties should bear their own costs in 
both Courts. 

A. N. A. Appeal allowed, 


OUDH CHIEF COURT. 
Sgconp CIV:L Apprau No. 213 oF 1526, 
March 15, 1927. 
Present :—Sir Louis Stuart, Km, 
Chief Judge, and Mr. Justice Raza. 
Musammat SITARAN BIBI AND OTAERg—- 
PLaINTIFFs—APPELLANTS 


VETSUS 
GANESH PRASAD AND otHERs— 


DEFENDANTS — RESPONDENTS. 

Muhammadan Law—Dower—Widow's right of reten- 
tion, nature of—Transfer of estate by widow— Righis 
of transferee—Practice—Appeal—New case. 

A plea involving questions of fact and not raised 
before the trial Court cannot be raised in appeal. [p 
685, col. 1; A] i 

The right of the widow under the Muhammadan 
Law to retain possession of her husband's property 
until satisfaction of the dower debt does notecarry 
with it the right of selling, mortgaging or other- 
wise transferring the property. If she alienates the 
property itself and delivers possession thereof to the 
alienee, her husband's other heirs are entitled to re- 
cover possession of the property from the alience 
without payment to him ofthe dower debt. [p. 685 
cols. 1 & 2; B] . i 

Maina Bibi v> Vakil Ahmad, (1) followed. 

A transfer by a widow of the property itself can- 
not be treated as a transfer of her dower debt and 
the right to hold possession thereof until the debt 
is paid off. [p. 685, col. 2; C] 

_Appeal against a decree of the Addi- 
tional District Judge, Sitapur, dated the 
17th March, 1926, reversing that of tke 
Additional Subordinate Judge, Sitapuz, 
dated the 18th Geptember, 1925, 
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Mr. Akhlag Husain, fcr the Appellants. 

Messrs. H. Husein -and Rama Shankar, 
for the Respondents. 

JU DGMENT.—This is an appeal from 
a decree of the District Judge, Sitapur, 
dated the 17th March, 1926, setting aside 
a decree of theSubordinate, Judge, Sitapur, 
dated the 18th September, 1925. 

The facts of the case, so far as it is 
necessary to state them for the purpose of 
disposing of this appeal are as follows :— 

One Iltifat Ahmad, a Hanafi Muham- 
madan, died on the 6th Nevember, 1918, 
leaving the property specified inlist A attach- 
ed to the plaint. He died leaving a widow 
(Musammat Hafiz un-nissa), a daughter 
(Musammat Akbari), mother (Musammat 
Sitaran), four brothers and three sisters, 
as his heirs under the Muhammadan Law. 


Jt is admitted that his widow had a one- 


eighth share, his daughter a half share 
and his mother, his brothers and his sisters, 
the remaining three-eighth share in the 
property left by him. However, his widow, 
Musammat Hafiz un-nissa, obtained pos- 
session of the entire property, peacefully, 
in lieu of her dower. She sold 10 bighas 
3 biswas out of 42 bighas 19 biswas 16 bis- 
wansis, possessed by her in lieu of her 
dower, to certain persons on the 7th Febru- 
ary, 1919. Hasan Ahmad one of the bro- 
thers of Iltifat Ahmad, brought a pre- 
emption suit in respect of that property 
and his claim was decreed on the 16th 
March, 1920 He died subsequently and 
was sneceeded by his widow, his mother, 
his brothers and his sisters, who are the 
plaintiffs in this case. It appears that the 
said 10 bighas 3 biswas land is still possess- 
ed by the plaintiffs. That property is not 
in dispute in the present suit. The dis- 
pute relates to the property specified in 
the gecond part of list A mentioned above. 
This property consists of three items. 
One of thesé (comprising 30 bighas 13 
biswas 16 biswansis) was purchased by the 
defendants Nos. 4 to 6. The remaining 
two items were purchased by other per- 
sons (defendants Nos. 3 and 7to1l). Thus 
the defendants Nos.3 toll hold the pro- 
perty in dispute as transferees from the 
‘widow (Musammat Hafiz un nissa, defend- 
ant No. 1) and the daughter (Musammat 
Akbari, defendant No. 2) of Iltifat Ahmad 
deceased.” | 

The plaintifis brought the present suit 
against the widow and the daughter of 
Altifat Ahmad (defendants Nos, 1 and 2) 
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and their transferees (defendants Nos. 3 
to .11) claiming a half share in the property 
specified in the second part of list A as 
heirs of Iltifat Ahmad deceased. They 
admitted in their plaint that Musammat 
Akbari, daughter of Iltifat Ahmad, was 
entitled toahalf share in the property in 
dispute, but they alleged that Musammat 
Hafiz-un-nissa had no share left in the said 
property, as she had accepted only the 
property specified in the first part of list 
A (i.e, 10 bighas 3 biswas mentioned above) 
in lieu of her legal share and dower. It 
was by virtueof the alleged private arrange- 
ment thatthe widow was said to have 
had no right left to the items of the second 
part of list A and the plaintiffs’ share in 
the property in dispute was alleged to have 
increased by one-eighth. 

The suit was not contested by the widow 
and the daughter of Iltifat Ahmad. The 
claim was, however, resisted by their trans-. 
ferees on various grounds. 

Though the learned Subordinate Judge 
found that the widow Musammat Hafiz-un- 
nissa (defendant No.1) had not accepted 
thé said 10 bighas 3 biswas land specified 
in the first part of list A,in lieu of her 
dower and legal share, as alleged by the 
plaintiffs, yet he gave the plaintiffs a de- 
cree fora half share in the property in 
dispute, holding that. the price realized 
by the widow by sale of the said 10 bighas 
3 biswas land covered the amount of her 
dower and also the value of her legal share 
in her husband’s property. It should be 
noted that the plaintiffs themselves had 
not alleged in their plaint that the price 
realized by the widow by sale of the said 
10 bighas 3 biswas land covered the amount 
of her dower and also the value of her 
legal share in her husband's property. 
They had set upa private arrangement or 
agreement which they failed to prove. 


GANESH PRASAD. 


The defendants Nos. 4 to 6 (Ganesh Pra- ~ 


sad, Baijnath and Ram Ratan) alone 
appealed from the decree of the learned 
Subordinate Judge and thereupon the learn- 
ed District Judge reversed the whole 
decree and dismissed the suit with costs. 
He accepted the appellants’ contention that 
the transferees were entitled to hold the 
property during the widow's lifetime till 
her dower was paid off. 

The plaintiffs have now come: to this 
Court in second appeal. 

We find that the ground on which the 
plaintifis’ claim was rejected by the learned 





r 


L. J. 115; A, 1. R. 1925 P. C. 63; 20. 
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District Judge was not one of the grounds 
on which the claim was resisted by the 
contesting defendants. The specific plea, 
that the transferees were in any case en- 
titled to hold the property during the 
widow's lifetime till her dower was paid 


-off, was never raised before the trial Court. 


Ifthe learned Subordinate Judge was 
wrong in making a new ease for the plaint- 
ifs by finding thatthe dower debt was 
satisfied and the value of the widow's legal 
share was also realized by sale of 10 bighas 
3 biswas land mentioned above, the learned 
District Judge was also wrong inallowing 
the contesting defendants to raise the plea 
that the transferees were entitled to hold 
the property during the widow's lifetime 
till her dower was paid off. No plea as to 
the amount of dower or the satisfaction or 
non-satisfaction of dower was raised béfore 
the trial Court. [A] A pleainvolving ques- 
tions of fact and not raised before the 


.trial Court cannot be raised in appeal [A]. 


Even granting that the contesting ds- 
fendants could raise the pleain question 
before thelower Appellate Court, we find 
that there is no substance in the plea. It is 
true that the widow Musammat Hafiz-un- 
nissa had:obtained possession of the entire 
property left by her husband peacefully, 
under aclaim of dower, but she had ‘no 
right to alienate the property of which she 
was thus in possession As pointed out 


“by their Lordships of the Privy Council 


in the case of Maina Bibi v. Vakil Ahmad 
(1) the widow who holds possession of her 
husband’s' property until she has been paid 
her dower has not estate or interest in the 
property as has a mortgagee under an or- 
dinary mortgage, There is no real or true 
analogy between the widow's right ofre- 
tention and a mortgage usufructuary orother, 
In the case of a mortgage, the mortgageetakes 
and retains possession under an agreement 
or arrangement made between him andithe 
mortgagor. The widow's right of retention is 
conferred upon her not by the agreement or 
bounty of her husband but by the Muham- 
madan Law. [B] The right of the widow to 
retain possession of her husband's property 
until satisfaction of the dower debt does not 
carry with it the right of selling, mortgag- 
ing or otherwise transferring the pro- 
perty. If she alienates the property itself 


(1) E6 Ind. Cas. 579; 591. A.145;47 A. 250; 23 A. 
W.N. 180; L. 
R. 6 A. (P. O) 25; 48 M. L.J. 667; 27. Bom. L. R, 
798; 30 O, W. N, 673 (P. O). 


siaran nisi v, Ganzdn brabAb. 
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and delivers possession thereof to the 
alienee, her husband's other heirs are en- 
titled to recover possession of the property 
from thealienee without payment to him 
of the dower debt. [B] This may not affect 
her right torecover the dower debt from 
the other heirs of her husband out of his 
estate. It is doubtful whether a widow 
could transfer her dower debt or her right 
to retain possession until the debt was dis- 
charged, but an alienation by her of the 
property itself is void, [C] A transfer by a 
widow of the property itself cannot be 
treated as a transfer of her dower debt 
and the right to hold possession thereof 
until the debt was paid off: see also 
[Maina Bibi v. Wasi Ahmad (2).] [C] In the 
present case the transfers made by Mu- 
cammai Hafiz-un-nissa were not transfers of 
her dower debt or of her right to retain 
possession until the debt was discharged. 
On the contrary, in the deeds in question 
she describes herself as the absolute owner 
of the property and purports to convey 
that absolute ownership to her transferees, 
She had no. right to sellthe property as 
she did and the transfers made by her 
are void. The plaintiffs who are admitted- 
ly the heirs of her husband and who have 
a six-annas share in the property under 
the Muhammadan Law are entitled to re- 
cover possession of the same from the 
transferees without payment to them of the 
dower debt. 

We have to see now what relief or re« 
liefs are the plaintiffs entitled to, against 
The 
defendants Nos.4 to 6 (respondents) hold 
30 bighas 13 biswas 16 biswansis under the 
sale-deed dated 25th March, 1922, (Ex. 
2) executed by Musammat Hafiz-un- 
nissa and Musammat Akbari jointly. The 
defendants Nos, 7 to li hold 1 bigha 12 
biswas under the salé-deed, dated 17th 
January, 1921, (Ex. 3) execute® by 
Musammat Hafiz-un nissa alone, The de- 
fendant No. 3 holds 11 biswas land under 
the sale-deed, dated 25th May, 1922, (Ex. 
4) executed by Musammat Hafiz-un- 
nissa alone. ‘The learned Subordinate 
Judge has given the plaintiffs a decree for 
possession of half of the properties com- 
prised in the three sale-deeds mentioned 
above and also for Rs. 150 mesne profits, 
against all the defendents jointly. The 
defendants Nos, 3 and 7 toll have pre- 
(2) 51 Ind. Cas. 242; 41 A. 538; 17 A. L. J, 629; 1 ° 
. P. La R. (A) 106, 
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ferred no appeal from the decree passed 
by the learned Subordinate Judge, The 
decree has become final, so far as the said 
defendants are concerned. They are not 
parties to this appeal and were not also 
parties to the appeal before the learned 
District Judge. The plaintiffs are thus 
entitled to get possession of half of the 
properties comprised in the sale-deeds, 
dated 17th January, 1921, and 25th May, 
1922, (Exs. 3 and 4). They are also 
entitled to a decree for mesne profits to 
that extent against the defendants Nos: 7 
to Il and defendant No. 3. 

Musammat Akbari, who has admittedly 
a half share in the property left by her 
father, Iltifat Ahmad, could validly trans- 
fer 21 bighas 9 biswas 18 biswansis (i. e., 
half of 42 bighas 19 biswas 16 biswansis) to 
the defendants Nos. 4to6. The plaintiffs 
cannot, therefore, question the validity of 
the sale-deed dated, 25th May, 1922, (Ex. 
2) to the extent of that share. Musam- 
mat Hafiz-un-nissa can claim no share in 
the property comprised in this sale-deed, 
a3 the property already transferred by her 
by the sale-deed, dated 7th February, 1919, 
(Ex. 1) exceeds her legal share. The 
plaintiffs are, therefore, entitled to a decree 
for possession of (30 bighas 13 biswas 16 
biswansis minus 21 bighas 9 biswas 18 bis- 
wansis)-9 bighas 3 biswas 18 biswansis only 
out ofthe property comprised in the sale- 
deed, dated 25th May, 1922, (Ex. 2), 
against the defendants Nos. 4 to 6. They 
are also entitled to a decree for mesne pro- 
fits to that extent. 

The result is that we allow the appeal 
and setting aside the decree ofthe learn- 
ed District Judge, modify the decree of 
the learned Subordinate Judge. The plaint- 
iffg will now get a decree for possession 
of the property comprised in the sale-deed, 
dated 25th May, 1922, (Hx. 2) to the 
extent of 9 bighas 3 biswas 18 biswansis 
out of 30 bighas 13 biswas 16 biswansis 
against the defendants Nos, 4 to6. They 
will also get a decree for possession of 
halfof the properties comprised in the sale- 
deeds, dated 17th January, 1921, and 25th 
May, 1922, (Exs. 3 and 4) against the 
defendants Nos. 7 to lland the defendant 
No, 3. They will also get a decree for 
mesne profits to the extent of the shares 
decreed in their favour against the three 
sets of the defendants mentioned above, 
There are not sufficient materials on re- 
gord to enableus to determine the mesne 
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profits in respect of the properties several- 
ly decreed ,in favour of the plaintiffs. 
We pass a decree for possession of the. 
properties directing an inquiry as to mesne 
profits from the institution of the suit 
until the delivery of possession, under O., 
XX, r. 12, Sch. I of the Code of Civil Proce- 
dure. The first Court will pass a final decree 
in respect of the mesne profits in accord- 
ance with the result of such inquiry. The 
decree for mesne profits should not be 
passed against all the defendants jointly. 
The liabilities of the three sets of defend- 
ants mentioned above should be severed 
with due regard to the properties held by 
them separately under the three sale-deeds 
mentioned above. The plaintiffs will get 
one-third of their costs of the suit from the 
defendants Nos. 4 to 6, the principal con- 
testing defendants inthe case, in all the three 
Oourts.. The said defendants will get three- 
fourths of their costs from the plaintiffs in 
all the Courts, 


A NLA, Decree modified. 


LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 125 oF 1925. 
February 2, 1927. 

Present: —Mr. Justices Fforde and 
Mr. Justice Campbell. 

S. V. VIPPER AND Co—Puaintirrs— 
APPELLANTS 
VETSUS 
Tar SEWAT RAM-RAM PARSHAD 


MILLS anv Co—DEFENDANTS—RESPONDENTS. 

Breach of contract—Contract rescinded before time 
for completion—Earnest money, return of, 

A party who withdraws from a contract before 
the time for its completion has arrived and thereby 
breaks the contract is not entitled to return of the 
earnest money which he has paid to the other party 
under the terms of the contract. [p. 787, col. 1; A] 

Mangobinda Dutta v. Baisogomaff (1), followed. 


Second appeal from the decree of the 
District Judge, Delhi, dated the 27th 
November, 1924, affirming that of the Sub- 
Judge, Second Class, Delhi, dated the 18th 
February, 1924. 

Lala Sardha Ram, R. S., for the Appel- 
] 


ant. 
Mr. Gobind Ram Khanna, for the Ree 


spondents, 
JUDGMENT. 
Fforde, J,—This second appeal arise 


{101 I. 0. 1997] 


out ofa suit by the buyers for damages 
for an alleged failure on the part of sellers 
to perform their part of the contract and for 
recovery ofthesum of money which had been 
deposited with the sellers in accordance 
with an express term of the contract be- 
tween the parties. The appellants contend 
that the contract was broken by the ‘re- 
spondents inasmuch as they did not deliver 
the goods contracted for in appropriate instal- 
ments in accordance with the terms ofthe 
agreement. They alleged that the failure 
to deliver the first instalment entitled them 
to repudiate the entire contract and treat 
it as rescinded. On this point the lower 
Appellate Court has found that the appel- 
lants were not entitled to repudiate the 
contract on the failure of the respondents to 
supply the first instalment ofthe goods, 
This question is to be determined mainly 
upon the correspondence between the 
parties. The time for and mode of delivery 
as provided bythe original contract be- 
tween the parties, was varied from time to 
time, The exact extent of the variation 
is hard to determine, because the parties 
chose to carry on their correspondence 
ina language with which neither was 
familiar. The result has been a good deal 
of ambiguity and confusion in the letters 
from which conclusions of fact have tobe 
drawn. I see no reason to differ from the 
lower Appellate Judge in hisfinding that 
the appellants were not entitled to 
repudiate the contract upon the failure of 
the respondents to supply half the goods 
contracted for inthe month of December. 
In my opinion the learned Judge of the 
Appellate Court had material before him 
upon which he could fairly come to the 
conclusion that the appellants broke their 
contract in refusing to accept the remainder 
of the goods. That being so it is obvious 
that the appellants are not entitled to 
damages for breach of contract inasmuch as 
they had themselves withdrawn from it be- 
fore the time for completion had arrived. 

[A] The question remains whether the 
appellants are entitled to the return of 
thé deposit. In my judgment the lower 
Appellate Court was right in holding that 
the deposit of earnest money being aterm of 
the ccntract, the appellants, upon the 
particular facts of this case, were not 
entitled to have this money returned, and 
for that proposition the case cited by the 
learned Judge of the Court below is a 
clear authority. [A] I refer to Mangobinda 
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Dutta v. Baisogomaff (1). Agreeing with the 

decision of the lower Appellate Court, in 

my judgment, thereis no alternative but 

to dismiss this appeal with costs. 
Campbell, J.—I concur. 


R. I. Appeal dismissed, 
(1) 67 Ind. Gas. 714; A. I. R. 1922 Cal. 104, 


ALLAHABAD HIGH COURT. 
Sgeconp Civin APPEAL No, 1387 or 1924. 
March 26, 1927. 
Present:—Mr. Justice Iqbal Ahmad, 
BABU AND ANOTHER— PLAINTIFRFS— 

APPELLANTS 


4 vEVSUS 
KISHUN SINGH—Derenpant— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 151, O., 
XLIII, r. 1, cl. (u)—Appeal against order of remand 
under s, 151—Amendment of O. XLIII, r. 1, cl. (u), 
Zuring pendency of appeal—Appeal whether can be 

eard. 

The amendment to cl. (u) of O. XLII, r. 1, Civil 
Procedure Code, is not retrospective, and consequently 
an appeal preferred before the amendment against 
an order of remand passed under the in- 
herent powers of the Court cannot be maintained even 
though the amendment has come into force before 
the hearing of, the appeal. [p. 688, col. 1; A] 


Second appeal from a decree of the Dis- 
trict Judge, Aligarh, dated the 22nd of 
April, 1924, 

Mr.S. B. Johri, for the Appellants. 

Messrs. Panna Lal and Satlanath Mukerji, 
forthe Respondent. 


JUDGMENT.— Two suits were brought 
by plaintiff-appellants forthe cancellation 
of two leases of an agricultural holding and 
for possession of that holding on the al- 
legation that the execution of those leases 
was procured by defendant-respondent by 
the exercise of fraud on their guardiah, who 
was a pardanashin lady,. and who® had 
executed those leases. The allegation that 
fraud had been exercised was denied by 
the defendant and it was further urged in 
defence that the suit was barred by s. 202 
of the Agra Tenancy Act(I{ of 1901). The 
pleas urged in defence were overruled by 
the trial Court and the suit was decreed. On 
appeal by the defendant the lower Appellate 
Court, being of opinion that the tria) Court 
should have, before proceeding to decide the 
suit, directed the defendant in accordance 
with the provisions of s. 202 (1) of the Agra > 
Tenancy Act to institute a suit in the Civil 
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Court for the determination of the question 
of the tenancy raised by him, allowed the 
appeals and remanded both the suits to the 
trial Court with instruction that in each 
cass an order in writing should be passed 
under s. 202 of the Tenancy Act. The 
orders of the lower Appellate Oourt were 
obviously orders of remand. Against those 
orders in this Court two second appeals 
wore filed. I am informed by Mr. Panna 
Lil that one of those appeals has already 
been dismissed by this Court. A second 
appeal does not lie against the order of 
remand passed by the lower Appsllate Court 
and I was asked by Mr. S. B. Johri, Counsel 
for the appellants, to convert this second 

appeal into a first appaal from order. 
` Ordinarily, L would have basen inclined to 
grant this request of the learned Counsel 
provided I was satisHied that the order of 


the lower Appellate Court was an appealable 


order. Butit app3ars to me that that order 
is notan appealable one. At the time that 
the praesent appzal was filed the right of 
appeal given by O. ALI, r 1 (x), Civil 
Procedure Code, was restricted to ca3e3 in 
which an order under r. 23 of O. XLI, 
Civil Procedure Code, remanding a case was 
passed. [A] I am not unaware of the ‘fact 
that cl. (w) of r, 1 of O. XLIII of the Civil 


. Procedure Oode has since been amended, but’ 


this amendment obviously cannot have a 
ratrospective effect. The order of remand 
passed by the lower Appellate Court in the 
present case was not a remand order under 
O. XLI, r. 23 of tha Civil Procedure Code 


inasmuch as the trial Court had not decided ` 


the suit on a preliminary point. The order 
of the lower Appellate Court remanding the 
case must be taken to have been passed in 
the exercise of the inherent jurisdiction of 
Courts which is recoguised by s. 151 of the 
QOivil Procedure Code. As such the order 
of the ‘lower Appellate Court was not ap- 
peslable.[A] Accordingly I cannot convert 
this second appeal into a first appeal from 
order, I dismiss the appeal with costs.. 
A, N. Ac Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civin Reviston Case No. 273 or 1926. 
June 23, 1926. f 
‘Present:—Mr. Justice Graham. 
DHANANJOY DAS AND OTHERS— 
PLainTIFF8—PETITIONERS 


versus E 
RAM CHANDRA DAS—DEFENDANT— 
Oprosite Party, 

Provincial Small Cause Courts Act (IX of 1887), 
s. 32 (2)—Munsif invested with Small Cause Court 
powers during pendency of suit~—Transfer of ordi- 
nary suit to Small Cause Side and summary disposal, 
legality of—Jurisdiction of Court—Objection, when 
to be raised. 

Sub-section (2) of s. 32 of the Provincial Small 
Oause Courts Act is applicable to a case where the 
same officer who entertained the suit is subsequently 
invested with Small Cause Court powers or with 
increased powers. [p. 689, col. 1; A] 

Therefore, where a Munsif who had entertained a 
suit as an ordinary suit is invested with Small Cause 
Court powers during its pendency and the suit thereby 
falls within his Small Cause powers, he does not act 
without jurisdiction or with material irregularity in 
transferring the suit to the Small Cause Side and 
deciding it summarily. [p. 689, col. 2; B] 

In such a casea High. Court will not in revision 
entertain an objection that the Munsif had no juris- 
diction if such objection was not raised at the trial 
when the suit was transferred from the ordinary file . 
to the Small Cause Court file. [ibid; C] 

Parameswari v. Jagat Chandra Das (3), followed. 


Civil revision against a decision of the 
Munsif, First Court, Bhola, having power 
of a Court of Small Causes, ; 

Babu Mahendra Kumar Ghose for Babu 
Suresh Chandra Talukdar, for the Peti- 
tioners. ' : 

Babu Probodh Chandra Kar, for the Op- 
posite Party. 


JUDGMENT. —In this case a Rule was 
issued calling upon the opposite party to 
show cause why the order of the Munsif of 
Bhola, First Court, exercising Small Oause 
Court powers dated the 18th December, 
1925, dismissing a suit- for money brought 
by the petitioners should not be set-aside 
upon certain grounds stated in the petition 
to this Court. The suit in question was 
instituted on the 12th of February, 1925, 
and was for realization of asumofRs.195-1-0 
upon a bond alleged to have been 
executed by the defendant, now the op- 
posite party. It appears that from that 
date until the 18th December, 1925, the suit 
in question was treated as an ordinary 
money suit. The written statement was 
filed on the 8th April, 1925, and issues were 
settled on the 30th April, 1925. After that. 
there followed a number of adjournments, 
Subsequently another Munsif took charge 
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of the Court and on the 18th December, 
1925, that officer was invested with Small 


Court powera up to Rs 250. Thereafter he - 


passed an order transferring the suit in 


question, in which no evidence had up to` 


then been recorded, from his ordinary file 
to his Small Cause Oourt file and disposed 
of the case under the Small Cause Court 
procedure and dismissed it as already 
stated. The plaintifs then moved this Court 
and obtained the present’ Rule. Three 
- points have been urged by the learned 
Vakil who appears on their behalf; firatly, 
that the Court below acted without jurisdic- 
tion and with material irregularity in dis- 
posing of the case summarily asa Small 
Cause Court suit instead of asa regular 
suit to the great inconvenizncs and pre- 
judise of the petitioners; secondly, that the 
learned Munsif acted without jurisdiction 
and with material irregularity in disposing 
of the case summarily as a Small Cause 
Oourt suit inasmuch as thesuit was regarded 
by the parties as a money suit from the 
12th February up to the -18th December, 
1925, without the consent of the petitioners 
and to their great inconvenience and pre- 
judicaand thirdly and lastly that in view of 
the fact that the plaintiffs proved their 
case and in view of the finding that the 
defendant “looks and speaks like an idiot,” 
the learned Munsif errad in law and acted 
with material irregularity in dismissing the 
suit. The first two points may be taken 
togather. Reference has been made to sub- 
s. (2) of s. 32, Provincial Small Oause 
Oourts Act and alsoto cases Mahima Chandra 
Sirdar v. Kali Mandol (1) and Hari 
Kamayya v Hari Venkayya (2) and it has 
bean argued that for the purpose of jurisdic- 
tion it is necessary to look to the state of 
things at the date when the suit was 
instituted, and that the fact that the 
Munsif was subsequently vested with Small 
Oause Court powers. up to Rs. 250 did not 
confer upon him jurisdiction to try the 
suit under that procedure. I do not think 
that there is any substance in this conten- 
. tion. [A] Apparently sub 5”(2) of s. 32 is 
applicable to the case where the same officer 
who originally entertained the suit is 
subsequently vested withSmall Cause Court 
powers or with increased powers, and the 
cases which have bean referred to are cases 
of that description where for example, an 
offiser having Small Oause Court powers 


1) 12 0. W, N. 167, 
2) 26 M, 212, 
44 
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ofa similar denomination is subsequently 
empowered with greater powers. [A] 

Futher more it isto be observed in this 
case that no objection was made by the 
plaintilfs at the time when the suit was 
transferred from the ordinary file to the 
Small Cause Oourt file. The statements 
which have been made in para. 4 of 
the affidavit in this connection havs been 
traversed in para. 3 of the counter-affidavit 
filed on behalf of theopposite party. It is 
stated therein that when the Presiding 
Judge transferred thecase from the ordinary 
file to the Small Cause Court file neither 
of the parties or their Pleaders raised any 
sort of objection to the said transfer of the 
case from one file to -another and that both 
the parties tenderéd their respective evi- 
dence to the Court and the case was fully 
argued by the Pleaders of both the-sides. 
[Cj Having regard to this fact I do notithink 
that this Court ought now in revision to- 
entertain the objection which wss- not 
raised at the time of the trial. It-séema clear 
that the parties submitted tothe jurisdic- 


-tion of the Court and that the decision 


having been unfavourable to the plaintiff. 
potitioners they now ssekin their present 
application to find some defect in the 
proceedings relating to the trial, This Court 
has on numerous occasions declined to 
interfere in revision where, it has been 
shown, that no objection was taken and 
that the parties submitted to the jurisdic- 
tion of the Oourt: Parameswari v, Jagat 
Chandra Das (3) [C] In thecase*just referred 
to their Lordships quoted with approval 
cartain remarks made in another case to 
which they referred, “we are not in favour 
of assisting parties to set aside a decree 
upon points which they did not raise before 
the Court which tried the matters in issue 
aad of which they gave no notice to op- 
posite party.” . 

[B] I do notthink, therefore, that if can be 
said that there has been any error of law in 
this case having regard toall the circum- 
stancesofthe case. The Munsifwho sub- 
ceq rently took charge of the Court was 
empowered with Small Cause Court powers 
up to Rs, 250 and he, therefore, had juris- 
diction to try this suit the value of which 
was within that amonnt. He exercised 
that jurisdiction, and Lam not prepared to 
say that any errorof law has been commit- 
ted which renders interference necessary [B] 


6) 27 Ind. Ons, 972; 21 O. L, J, 141; 190, W, N. 
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The third point may be briefly dismissed 
as it clearly involves a question of fact and 
I am not disposed to go into the facts of the 
case. 

In my judgment no case has been made 
out for interference in revision and the 
Rule is accordingly discharged with costs. 
I assess the hearing-fee at one gold mohur. 

JAN, A Rule discharged. 


ee) 


; OUDH CHIEF COURT. 
Exzcution oF DRCREE APPEAL No. 8 or 1927. 
April 7, 1927. 

Present:—Sir Louis Stuart, Krt., Ohief 

Judge, and Mr. Justice Raza. 
RAM CHARAN AND OTHERS— DECREE- 
HoLpERS—A PPELLANTS 
Versus . 
Musammat ABIDA BEGUM —JupemEnt— 
DEBTOR— RESPONDENT. 

Transfer of Property Act (1V of 1882), ss. 58, 128 
—Transfer by husband to wife in lieu of deferred 
dower—Gift or hiba-bil-ewaz—Wife, whether liable 
for husband's debts as universal donee—Liability of 
property transferred to attachment and sale by credi- 
tors of husband. 

A deed executed by a husband in favour of his 
wife, under which he transfers to her absòlute pro- 
prietary title in the whole of his immoveable pro- 
perty in part-payment of her deferred dower is not 
adeed of gift but a deed of hiba-bil-ewaz and the 

rovisions of s. 128 of the Transfer of Property Act 

aveno application to such a transfer. The settle- 

ment of dower debt due to a wife is a legitimate 
settlement, and where it is conducted in a proper 
manner, and there is nothing to show that the wife 
had any knowledge of the existence of a previous 
promissory note executed by her husband in favour 
of a third person, the property transferred is not 
liable to attachment and gale in execution of a decree 
obtained on the basis of the promissory note. [p 
690, col. 2; P- 691, col. 1; A] 

Execution decree appeal against the judg- 
ment and decree of the Additional Sub- 
ordinafe Judge, Ungo, dated the 13th 
November, 1926, confirming that of the 
Munsif, Safipur at Unao, dated the 2tth of 
August, 1926. 

Mr. Bisheshar Nath, for the Appellants. 

Messrs. Zahur Ahmad and Mohammad 
Abdul Kabir, fot the Respondent. 


JUDGMENT.—Mohammad Jafar ex- 
ecuted a promissory notein the year 1917. 
In the year 1419 lie exceuted a registered 
deed in. favour of his wife, Musammat Abida 
Begam, under the terms of which he trans- 
ferred to ber absolute proprietary title in 
the whole of his immovyeable property in 


N RAM CHARAN V. ABIDA BEGUM. 


[101 1, O. 1927] 


. lieu of Rs. 16,000. This was to be taken as 


a part-payment of her deferred dower, 
which was stated to be one lakh and twenty- 
five thousand rupees, Underthe terms of 
this deed Musammat Abida Begam was to 
satisfy certain liabilities, with which the 
immoveable property was charged, and was 
in addition topay to Mohammad Jafar a 
monthly annuity during the period of his 
life and furthera monthly annuity to a 
relative. The deed did not providefor tte 
satisfaction of the promissory note or place 
the liability upon it on Musammat Abida 
Begam, Subsequently adecree was obtain- 
ed on the basis of the promissory note and 
in execution of the decree certain of ihe 
property which was transferred by the decd 
of 1919 was attached and brought to egale. 
By this time Mohammad Jafar had died, 
Musammat Abida Begam objected that the 
property in question was not liable to 
attachment in execution ofthe decree cn 
the promissory note. Her objections succeed- 
ed. An appeal was filed which failed. 
The decree-holders under the decree on ike 


- promissory note come here in second appeal, 


As we read the pleadings on the objections 
the decree-holders, whoare here the appel- 
lanis, did not takethe position that the 
deed of 1919 was other than a deed of 
hiba bil ewaz. They, undoubtedly, denied 
its executicn and put Musammat Abida 
Begam to the prcof of it; but in eny 
circumstances we find that thereis evidence 
on the record, namely, the evidence of Fida 
Husain, which is sufficient to establish that 
Mobammed Jafar executed this-as a deed 
of hiba bil ewaz. The position taken up 
by tke appellants in this Court is that 
the deed was an ordinary deed of 
gift, that the transfer was made with 
intent to defeat or delay creditors snd thus 
voidable under s. 53, Act IV of 1682, end 
that in apy circumstances Musammat Abida 
Begam was a “universal donee” within the 
meaning ofs 128 of Act 1V of 1682 end 
was thus liable io satisfy debtsdue by- 
Mohammad Jafar at the time that the deed 
was executed. Wecan decide these points 
very shortly.. [A] The deed, in our opinicn, 
was not a deedof gift but what it purported 
to be, namely, a deed of hiba-bil ewaz and 
in those circumstances the provisicns of 
s. 128 of Act IV of 1882 have noapplicaticn, 
In respect of the point taken as to the pro- 
visions of 8.53 we find that on the facts 
the transfer was not made to defeat or 
delay creditors, Upon the facts. we dnd 
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that the transaction was in no way objection- 
able. Thesettlement of the dower debt 
due to the lady was a legitimate settlement 
and was conducted, as far as we can see, 
ina proper manner. The debt was due to 
her and it was settled. There is nothing to 
show that she had any knowledge of the 
existence of the promissory note in ques- 
tion. [A] We agree that the objection of 
Musammat Abida Begam has rightly been 
allowed to prevail and dismiss this appeal 
with costs, 


G.H. Appeal dismissed. 


eed 


RANGOON HIGH COURT. 
Sgeconp Civit APPEAL No, 594 or 1925. 

F January 7, 1927. 
Present:—=Mr. Justice Doyle. 
MAUNG TUN U AND OTAE88—PLAINTIFFS 

f — APPALLANTS 
versus $ 
MAUNG TUN AUNG AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Co-owners—Alienation by managing co-owner—Sutt 
by others against alienee—Limitation, starting point 
of-——Limitation Act (IX of 1908), Sch. I, Art. 144. 

Where a co-heir who, with the consent of the other 
co-heirs is in possession of the joint property and in 
management on behalf of all, alienates it to a strang- 
er, he must be held to'be an agent for the other 
co-heirs and limitation for a suit by the latter 
against the alienee begins to run from the date of 
the sale and not when théir right is subsequently 
challenged. . : 

Maung Tun v. Maung Taw (1) and Ma San Hla 
Mev. Ma Tun Me (2), approved. 

‘Second: appeal against a judgment of 
the District Court, Myingyan, in Civil 
Appeal No. 11 of 1925. 

Mr. Dutt, for the Appellants. 
Mr. Kale, for the Respondents, 


JUDGMENT.—It is not disputed that 
the land in dispute was alienated by sale 
by Tun Aung co-heir of the appellants to 
““MaNgwe U and Maung Saw more than 
twelve years before suit was brought. It is, 
however, argued that time began to run 
against the appellants only in 1920 when 
Buit for partition was brought and the right 
to the land was challengedin the sait. This 
view is-inconsistent with Maung. Tun v. 
Maung Taw (1) read with Ma San Hla Me 
v. Ma Tun Me (2) with which Iagree, The 
alienating co-heir must be held to be an 


(1) (1895) P. J. L. B 
(2) 82 Ind, Cas, 821; 


. 132, < 
3B, L, J, 105; A, I, R, 1028 
Rang. 46, A | 
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agent forthe other éo-heirs and his actin 
selling was one adverse to the interesis of 
all. The suit is notin reality broughtagainst 
him but against the vendee and time would, 
therefore, run from the date of the sale, 
The appeal stands dismissed with costs. 

A. NLA, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDHR No. 134 or 1926, 
` _ February 15, 1927, 
Present:—Justice Sir Cecil Henry Walsh, 
Kr., and Mr, Justice Banerji, 
Lala RAM RATAN LAL—Dazrenpant 
— APPELLANT 
versus 
ABDUL WAHID KHAN—Puatntire— 
_ RESPONDENT. 

Contract—Time “for performance not fixed—De- 
mand, necessity of—Vendor and purchaser ~Promise 
by vendee to pay vendor's creditor—Failure to pay— 
Suit against vendor—Payment by vendar—Subsequent 
suit by vendor against vendee—Cause of action, when 
arises—Limitation, f 

Where no time is mentioned for the performance 
of a promise to pay money to a third person, the 
undertaking is to pay on demand and no cause of 
action arises against the promisor until demand is 
made; and if demand is made and ignored, then, if 
the person to whom the money should ba paid sues 
the promisee and loss occurs to him thereby, tha 
cause of action for a suit against the promisor is 
not the breach, of the promiss to pay but the losa 
consequent on it and limitation for such a suit beging 
to run from the time when the promisee is damnified, 
or in other words, when the promisee pays the 
third pərson. [p. 693, col. 1; A] 5 

Raghubar Rai v. Jai Rai (|), distinguished, 

Kedar Nath v. Har Govind (2), followed. 


First appeal from an order of the District 
Judge, Farrukhabad, dated the 9th of 
June, 1926. i e 

FACTS.—One Musammat Jafri, the 
mother of the plaintiff, had azquired all the 
property referred to in the plaint partly 
from her husband and partly from her 
father. On 10th October, 1902, she executed 
in favour of her own son-in-law, Yusaf Alt 
Khan, a deed of simple mortgage for 
Rs. 2,500 out of which she received in os 
Rs. 1,864 8 O and the remaining Rs. 625 8:0 
she left with the mortgagee (Yusuf Ali 
Khan) for payment to one Abdur Rahim. 
The latter, however, was not paid. The 
mortgaged property comprised, 

a mango grove (bagh kalmi) in Mauza 
Mirpur, . 
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Hakkiat muafi in Mauza Nibalpur, 
one-half share in a house in Mauza 
Ataipur, 
one-eighth share. in a house in Mauza 
Raipur. 
` In April, 1804, Musammat Jafri Begam 
died leaving as ber heiss the plaintiff and 
his sister, Musammat Zainab. The plaintifi's 
shareinthe property left by Musammat Jafri 
Begam was two-thirds and that of bis sister 
wasone-third. Three years after his mother's 
death the plaintiff executed a sale-deed 
in favour of the defendant for Rs. 6,060. Out 
of the said sale consideration Rs. 5,426 were 
left with the defendant-vendee for the 
full liquidation ofthe debt due to Yusuf 
Ali Khan and for redeeming the mortgage 
of 1402 in his favour. Yusuf Ali Khan's 
money bad, owing to interest that accrued 
in the interval, swelled to the amount left 
with the vendee (Ram Ratan Lal). The 
property sold included the grove of Mauza 
Mirpur and the Muafi in. Mauza Nibalpur 
which had been hypothecated to Yusuf Ali 
Khan by Musammat Jafri Begam under 
. the aforesaid deed of 10th October 1902. 
The defendant did not pay the money 
left with him for payment to Yusuf Ali 
Khan. The latter bya notice dated 19th 
June, 1910, addreseed tothe plaintiff gave 
up his mortgage-money which appertained 
to the liability of his wife and demanded the 
payment of the remaining two-thirds there- 
of. After this Abdul Wahid Khan called 
-upon the defendant to pay to him (plaintiff) 
one-third of the money which he had left 
with him (defendant) under the sale-deed 
for payment to Yusuf Ali Khan. On the 
` defendant’s failing to pay the same the 
plaintiff sued him for it, and obtained a 
decree-for Rs. 2,464-10 8 including interest 
_at Re. ] per cent. per mensem besides costs 
of the suit. That decree was upheld by the 
High Court in second appeal and the de- 
fendaut hed to satisfy it. ` 
On 15th October, 1915, Yusuf Ali Khan 
after wailing along time moved himself to 
sue the plaintiff forthe two-thirds of his 
mortgeage-meney on the basis of Musammat 
Jafri Begam’s mortgage-deed, dated 10ih 
October; 1802, The total amount cf his 
claim was Re. 8,500. The defendant on 
account of his purchase of a part of the 
mortgage properly under the tale-deed of 
¿20da June, 1607, referred to was also im- 
pleaaea 2s a defendant. Yusuf Ali Kban's 
kuit was decreed on 22nd December, 1915, 
pnd a final dectes for sale for Re, 9,033-4-8 
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was drawn up on 18th November, 1916, 
against both the present plaintiff and the 
present defendant. In that decree it was 
specifically ordered by the Court below 
that that portion of the mortgaged property 
which the defendant had purchased would 
be put to sale first. Yusuf Ali Khan put 
into execution his decree cn 4th December, 
1916, with the result that the grove in 
Mirpur and this Hakkiat Maufi of Mauza 
Nibalpur included in the defendant’s sale- 
deed was sold on z0th April, 1917, for 
Rs: 2,300 and purchased by the’ decree- 
holder (Yusuf Ali Khan) himself. For the 
rest of his decretal money, it is stated, 
Yusuf Ali Khan from time to time took 
definite steps in aid of execution but when 
in 1920 he made up his mind to put into 
execution his decree the plaintiff in order to 
save his ancestral houses—tke only property 
left frcm sale came to an amicable settle- 
ment with him (Yusuf Ali Khan) for the 
final satisfaction of the latter's decrée, 
Under it the unsatisfied portion of the 
decretal amount was settled at Rs. 5,000 in 
round figures, Out of the sum the plaint- 
iff paid away Rs. 2,500 to Yusuf Ali Khan 
from whom he obtained a registered receipt, 
for the remaining Rs. 2,500 he mortgaged 
some property of bis.” As both under the 
mortgage-decree of Yusuf Ali Khan and 
under the sale-deed in his favour the defend- 
ant was liable to pay the sum of Rs. 2,510 
so paid tothe decree-holder this suit was 
instituted to recover the said sum from him 
(defendant.) | 

Messrs. N. P. Asthana and 
for the Appellant. . 

Mr. Mukhtar Ahmad, for the Respondent, 

JUDGMENT. —We think that this 
appeal fail. We agree with the view 
taken by the learned Judge. There seems 
to have been a good deal of discussion at 
different times about the date of the cause 
of action and, therefore, the plea of limita- 
tion for these suits for loss or damage in- 
curred by reason of the failure of a party to 
the contract to carry out his undertaking 
to pay money to a third person. From one 
point of view the present appeal is unargu- 
able. Mr. Narain Prasad Asthana ceys that 


no time was fixed for payment, therefore, no | 
time ever arose forthe performarce ot tke. 


obligation, therefore, there cculd be ro 
breach until the person who had undertaken 
to pay, was called upon.to do so, either ky 
the person with whem he had consented to 
pay, or by the person whom he ought ta 


G. Agarwala, 


1 
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have. paid. It would bə sufficient intima- 
tion creating a breach when the person to 
whom the money has to be paid, sues the. 
original debtor, namely, in this case, the 
plaintiff. [A] We hold unhesitatingly that 
wasre no {ine is mentioned, it means the 
undertaking is an undertaking to pay upon 
demand and no cause of action arises until 
demand is made, and when demand is 
made and ignored, then if the person to 
whom the money should be paid, sues the 
praon with whom the contract has been 
mads, loss occurs and damages recovered, 
but the cause of action is not the breach, 


but the loss itself, and, therefore, the Statute . 


in this case ran from the tims when the 
money was paid. Reliance was placed upon 
a decision whichis now of some years’ stand- 
ing, reported as Raghubar Rai v. Jai Rai 
(1). -We doubt whether that case is a clear 
authority. The money in that case had 
not been paid and, therefore, the question 
which has arisen in most of the subsequent 
caser, did not arise, There seems to be a 
healthy and consistent current of author- 
ity in ‘recent years that the Statute runs 
from the time when the loss is incurred, or 
in other words, when payment is -made. [A] 
The learned Judge -based himself upon a 
recent .case decided by a Bench of this 
Court in Kedar Nath v. Har Govind (2). 
We agree with that decision. We think 
that it.is applicable here and we think that 
in all. probability the reasoning of Mr. 
Justice Ashworth’s judgment drawing at- 
tention to the differemce between the law of 
contract in. England and as codified in 
India, is..possibly the explanation or the 
foundation.of the cohsistent rule which has 
been laid down by this Court, The appeal 
must be dismissed with costs including fees 
in this Court on the higher scale. 

ALN, Aw. | Appeal dismissed. 

(I) 14nd. Gas. 244; 34 A. 499; 9 A. L. J. a 


(2) 95 Ind, Cas, 913; 21 A, L, J. 550; A, I. R. 
All, 605, - 


a 


NAGPUR JUDICIAL COMMIS- 
' SIONER'S COURT. i 
Suconp Orvin APPsaL No. 213 or 1926, 
Febraary 23, 1927. 
` Present:—Mr. Hallifax, A. J. C. 
BASANT KUAR AND ANOTHER— 
. PLhaiNTIFFS~-APPELLANTS 
“" versus 
SHEOCHARAN AND OTHERS—DEFSNDANTS 
: - — RESPONDENTS, 
C. P. Tenancy Act (I of 1990), ss. 46, k?—Mukad- 


BASANT ROAR #, SHHO OHARAN, 


, plaintiff, in his place. 
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dam, whether village-servant—-Village-service holding. 
—Dispossession or exclusion ~Remedy—Civil Court, 
whether has jurisdiction to restore possession. 

A Mukaddam is a “village-servant” and is exactly 
in the same class as the Kotwar, being merely higher 
than himin the performance of practically the same 
duties. [p. 694, col. 1! A] 

lf a village ssrvant has been disposessed or ex- 
cluded from the village service holding h> must 
apply tothe Revenue Officer to be put in possession 
either under s.47 or 43 of the O. P. Tenancy Act; a 
Civil Court has no jurisdiction to restore him to 
possession. [ibid;,B] Tah 

Appeal from a decree of the District 
Judge, Raipur, dated the 26th January, 

926. ` 


1 

Messrs. V. R. Pandit, R.B., and G. L. 
Subhedar, for the Appellants. 

Mr. M. B. Niyogi, for the Respondents. 


JUDGMENT.—It is clear that the de- 
fendants must inevitably be ejected from 
the land in dispute, and it is admitted by 
both-sides that this can be done by a 
Revenue Officer. Instead of applying to 
a Revenue Officer the plaintiffs have spent 
nearly two years and much money in trying 
to establish their contention that it can 
also be done by a Civil Court, and instead 
of going off the land before they are 
thrown out the defendants have spent the 
same time and probably no less money in 
trying to establish that it cannot. 

The facts are these. Gajraj Kawar, the 


‘original defendant, was the Mukaddam 


Gomashta of Bharsela, which is owned by 
the first plaintiff Basant Kuar Bai, and he 
held an area of 5407 acres rent-free as a 
village-service -holding. An ‘order was 
passed by a Revenue Officer on the 10th 
of. March, 1924, removing Gajraj from his 
office as too old forits duties, as he was 
then about eighty years of age, and ap- 
pointing Kishorilal Bania, the second 
lt was also ordered 
that he should hand. over his village. 
service holding- to his successor. The 
plaintiffs assert that he did give Ki- 
shorilal possession of the holding but oust- 
‘ed him again in the following August, 
Gajraj denied that he ever gave up posses- 
sion at all. 

The plaintiffs filed the pregent suit on 
the 15th of October, 1924, claiming -posses- 
sion of the holding. Gajraj died on the’ 
23rd of June, 1925, after the trial was. 
finished. His sons, the present defendants, 
were then implealed in his place, and 
judgment was delivered on the 3lst of 
August, 1925. The dec-ee ordered posses- 
sion to be delivered to the, plaintiffs. On 

To e 


s 


` 
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appeal hy the defendants their contention 
that the Civil Court had no jurisdiction 
in the matter was accepted and the suit 
was dismissed. The plaintiffs have appeal- 
ed again to this Court. 

The decision of the lower Appellate Court 
is, undoubtedly, correct on any finding in 
respect of the one fact in dispute. The 
holding is recorded as a village-service 
holding in the papers of the Ourrent Settle- 
ment. It is urged that a Mukaddam 
Gomashta is not a village-servant, but a 
servant of the Mukaddam, [A] There is no 
definition of a ‘village-servant’ but itseems 
clear that the Mukaddam in that respect is 
in exactly the same class as the Kotwar, 
who is admittedly one, being merely higher 
than the Kotwar in the performance of 
practically the same duties. [A] 

[B] Kishorilal has, therefore, been either 
dispossessed of his village-service . holding 
or excluded from it, by.Gajraj and after 
him by his sons,and he must apply to a 
Revenue Officer to be put in possession, If 


-he has been dispossessed that will be uncer 


s. 47 of the Tenancy Act and if Gajraj 
never gave up possession it will be under 
s 46, but in either case‘it must be done by 
a Revenue Officer, not by a Civil Court. [B] 

After handing over possession the defend- 
ants will, of course, be at liberty to con- 
tend, in the proper way .and the proper 
place, whatever they may be, that the 
holding is not a village-eervice holding at 
all, but an occupancy holding belonging 
to Gajraj originally of which the rent was 
remitted when he became Mukaddam 
Gomashta; at present it completely fills 
the definition of a village-service holding 
and must be so regarded till the contrary 
ig proved. 

The appeal will be dismissed, but there 
seems to be no reason why either party 
should*be made to pay the expense; in- 
curred by the other in the fight over a 
question which is of no practical interest 
to anybody and, t> them, cannot have 
even an academic interest. Each party 
will piy its own costs in all three Courts. 


G, R. D, Appeal disn issed IÑ 
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PATNA HIGH COURT. 

ÅPPBAL FROM APPELLATE Orpue No. 268 

or 1926. | 
March 9, 1927. 
Present:—Justice Sir B K. Mullick, KT., 
and Mr. Justice Scroope, | 
LACHUMAN PANDIHY-—Jvoemunt- 
DEBTOR— APPELLANT 
$ versus 

DUKHI SAH U—Duorzsz- Ho: DER— 

RESPONDENT. 

Execution of decree—Sale held on time-barred ap- 
plication, whether void—Jurisdiction of Court~— 
Time barred application—No objection—Order for 
sale—Res judicata. 

An execution sale cannot be set aside as a nullity 
merely because the application for execution under 
which the sale was held was, barred by limitation. 

Until the contrary is shown a Court must be pre- 
sumed to have decided that an application for exe- 
cution -which it has granted wis not barred by 
limitation, and even if this question has been wrong- 
ly decided by it, that does not affect the Court's 
jurisdiction to order sale. | 

The principle of res judicata will, therefore, apply 
to a judgment-debtor's subsequeut application to 
revive the execution proceedings and to set aside 
the sale on the ground that the Court proceeded with 
the execution although it was barred. by limita- 


- tion. 


Mungul Pershad Dichit v. Grija Kant Lahiri (1), 
followed. Ni 

Appeal from an order of the District 
Judge, Gaya, dated the 28th May, 1926, con- 
firming that of the Munsif, Gaya, dated the 
15th December, 1925. 

Mr. S. N. Roy, for the Appellant. 

Messrs. Kailashpatt and Sarju Prasad, 
for the Respondent. 

JUDGMENT. 

Mullick, J.—There is no substance in 
this second appeal; 

It is admitted that at the time the sale 


- was held the application forexeculion was 


barred. The present application is made 
by the judgment-debtor to set aside the 
sale on the ground that having sold the pro- 
perty when the application for execution , 
was barred, the Oourt acted without juris- 
diction and that, therefore, these proceed- 
ings were anullity, I cannot accept this 
argument. The Court had jurisdiction to 
sell the property if the proceeding before 
it was properly constituted; that is to say, 
if there were the necessary parties before it 
to permit it toadjudicate, and it had a right 
to decide the question of limitation. 

Section 184 of the Bengal Tenancy Act is 
referred to as showing that it was the 
Court’s duty to decide the point of limita- 
tation even if it was not taken by the parties. 


. That is perfectly true and I must assume in 
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this case, until the contrary is shown,” that 
the Court decided the question of limita- 
tion and held that the execution could pro- 
ezed. It had jurisdiction to decide it; and 
if unfortunately it decided wrongly, that 
does not affect his jurisdiction to make the 
order. Therefore, the sale must stand and 
the principle of res judicata must apply to 
the judgment-debtor’s subsequent applica- 
tion to-revive the execution proceedings 
and to set aside the sale on the ground 
that the Court proceeded with the execution 
although it was barred by limitation. If 
this principle were not applied I do not see 
what effect can be given tothe decision in 
Mungul Pershad Dichit v. Grija Kant 
_ Lahiri (1). ` 

The appeal will, therefore, be dismissed 
with costs. < 

Scroope, J.—I agree. 


A. Ni A Appeal dismissed. 
(1) & ©. 51; 11 O. L. R. 113; 8 I. A. 123; 4 Sar. 
P. O. J. 249; 4 Ind; Deo. (N. 8.) 32 (P. C). 





ALLAHABAD HIGH COURT. 
Crvin Miscentangous Case No. y0 or 1927, 
. April 8, 1927. 
Present:—Justice Sir Cecil Henry Walsh, 

Kr., and Mr. Justice Banerji, 
NARI RAWAT—Praryrinr—Aprtrtoant 


DAULAT RAM DARA aki 
OPPOSITE PARTY, 

Kumaun Rules, r. 15—Civil Procedure Code (Act 
V of 1908), ss. 100, 101, 102—-Commissioner’ of 
Kumaun—Power to decide questions of fact in second 
appeal. 

The Oommissioner of the Kumaun Division could 
not go into a question of fact as an: Appellate Court 
in second appeal in face of the provisions of ss. 100, 
101 and 102 of the Civil Procedure Code. [p. 696, col, 


; Al 

' Reference made by the Deputy Secre- 
tary to Goverament United Provinces. 

Mr. S. N. Seth, for the Applicant. 

Dr.M, L. Agirwala, for the Opposite 


Party. 
JUDGMENT. 

Banerji, Jisbhisis a Reference from 
the Local Goyétiiment under s 17 of the 
Rules and pane relating to Kumaun 
Division for a ruling on the following 
point: 
| Whether the Haya, issioner was right in 
upsetting the acing of fact of Appellate 
Court in “second appeal in faca of the pro- 
visions of ss. 100, 101 and 102 of the Civil 
Procedure Code, 


HART RAWAT D. DAULAT RAM, 
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The facts briefly stated are that a suit 
was instituted against one Daulat Ram: 
who was the petitioner before the Local 
Government, for recovery of Rs. 3185 due 
on a promissory note. The Court of first 
instance, namely, the Assistant Collector of 
Landsdown decreed the suit holding that 
the plaintiff had proved his case. On 
appeal by Daulat Ram the Deputy Commis- 
sioner of Garhwal dismissed the plaintifi’s 
suit. Plaintiff appealed against the decree 
of the Deputy Commissioner to the Court 
of the Commissioner of Kumaun, The learn- 
ed Commissioner under the rules framed 
under s. 6 of the Scheduled Districts Act 
(1874) exercises the powers and performs 
the duties of a High Oourt for the Kumaun 
Division. He began the judgment by saying 
that the appeal related to a simple question 
of fact as to whether Daulat Ram did execute 
a promissory note or not. Itis, therefore, 
clear that the only question before the 
learned Commissioner was a simple question 
of fact. He, however, came to the conclusion 
that the promissory note was executed by 
Daulat Ram and that the amount sued 
for wasdue, Hedecreed the appeal with 
costs and rastored the order of the Court of 
first instance. 

No objection seems to have been taken 
by Daulat Ram before the learned Commis- 
sioner on the ground that in view of ss, 100 
and 101 no appeal lay to the Commissioner. 
Although ordinarily a question which has 
not been raised before a Court is not taken 
into account, but as the question raised by 
Daulat Ram is a question of law it is 
immaterial whether he did raise that point 
ornot. Of course it is open to the Local 
Government under s, 17 to pass any orders 
that it may consider just, 

Now with regard tothe pointreférred to 
by the Local Governmsnt it hag been 
argued by the learned Vakil for the plaintiff 
tiat under r. 15 of the Kumaun Rules 


-every decree or order passed by a Deputy 


Commissioner was appealable both as 
regards any question of law or fact, I 
have come to the conclusion that by reason 
of the notification at page 3 ofthe U. P. 
Gazette, Part I (1909) the whole of the Code 
of Civil Procedure has been male appli- 
cableto Kumaun. The learned Vakil has 
submitted that by reason of s.4 of the 
Code of Civil Procedure all the rights 
that were in existenceon the date when 
this notification was passed must be deemed 
to be good, ass. 4 provides that nothing 
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in this Code shall be deemed to limit or 
otherwise affect any special or local law or 
any special jurisdiction or power conferred 
by or under any other lawfor the time 
being in force. The rules referred to are 
rules framed under s..60f the Scheduled 
Districts Act and to enable. any” new 
enactment to be brought into force I find 
the following words ins. 15, namely, “save 
as otherwise provided by any enactment 
for the time being in force.” But the 
whole of the Code of Civil Procedure beir g 


made applicable to Kumaun, I am of. 


opinion that r. 15 must be deemed to have 
been abrogated to the extent that where 
there is an appeal.to the Commissioner, 1. e., 
a second appeal the provisions of ss. 100 and 
101 are applicable. The Scheduled, Dis- 
tricts Act of 1874 by ss. 3, 5 and 5A pro- 
vides that when any enactment is brought 
into operation such portions as the Local 
Government does not wish tobe made 
applicable can beapecifically declared and 
when that notification of 1909 did notin any 
way except tne operation of ss. 160, 101 or 
102, I am of opinion that the Local Goyern- 
ment, did asa matter of fact, amends. 15 
to that extent. The question -really is of 
no practical moment now as the jurisdiction 
of the Courts in Kumaun.has been brought 
finally under the jurisdiction of this Court. 


[A] My answer, therefore, tothe pointreferred _ 


is that the Commissioner could not go into 


a question of fact as an Appellate Court in. 


a second appeal in face of . the provisions 
of ss. 100, 101 and 102 of the Code of Civil 
Procedure. [A] eer, 
Walsh, J.—I concur in the answer 
. given by my brother mainly, because it is 
obviously in the interest of the parties that 
we should come toa unanimous decision, 
and no public advantage would be served 
by my differing. although I feel thatif I 
had been compelled to decide upon my 
own responsibility, I should have answei- 
ed the question the other way. I think the 
plaintiff has had very hard measure. Iam 
quite satisfied on examining the evidence 
that the first Coutt, aud the Commissioner 
were right, and that the second Court. was 


wrong, and the plaintiff will, therefore, . LS 
‘referred is that the Commissioner could not 


have the satisfaction, at any. rate, of having 
three tribunals in his favour on the 
merits, even though he ultimately loses 
his money, and he will further have an 
opportunity of prosecuting the defendant 
for perjury in denying the execution of 


the promisso y note, as there appear to be . 


re 


NARI RAWAT V. DAULAT RAM, 


_whichleads one to argue very much 


, was applied to Kumaun. 


g 
r 
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several other specimens of the defendant's 
handwriting available. My brother, ifhe had 
expressed any opinion upon it, would also 
have agreed, thatthe finding of fact by 
the Commissioner was right. Nobody,I 
take it, would doubt that up to 1904 by 
r. 15 an appeal from the Deputy Oommis- 
sioner to the Commissioner was unlimited, 
There isno.answer to Mr, Shambhu Nath . 
Seth’s main point on that question, namely, 


‘that it is expressly limited in Chap. V for 


revenue appeals, and the omission of the 
limitation in r. 15 of Chap, LV for civil | 
appeals impliedly rendered the right of, 
appeal unlimited. 

I am also much. struck by the fact that 
until the case was over I donot believe it ` 
occurred to anybody to doubt that the un- 


limited right of appeal had been enjoyed 


by the Commissioner since 1909. At any ~ 
rate it was a strange phenomenon to find 
in.192U that the right of appeal had been 
taken away by the Government in 1909, < 


‘Would learned Counsel have vigorously 


contested and an experienced Oommis- 
sioner of Mr. Stiff's position in the Pro- 
vinces have decideda pure question of fact 
when everybody knew that there was no 
jurisdiction to entertain the matter at all. 
The solution’ to this puzzling question, . 
in a 
cirele if one is disposed to do so, which I 
prefer, is this. Thereisno express repeal 
of the unlimited right which existed down 
to 1909. Section 101 of the Code, if it 
applies to Kumaun from 1909, amounts to 
an express repeal of r. 15 in Chap 1V. It 
was not a mere modification, and that being 
so, I think if I would have been left to my 
own opinion I -should have preferred the 
view that unlimited jurisdiction under 
r.°15 being a special jurisdiction, it was 


-expressly preserved from destruction or 


repeal by s.4 of the Code when the Code . 
A; But as Isay it is 
only an argument. I do not feel that the 
matter is eitherof such publicimportance,. 
or of such convincing nature that [ ought to 
differ and I, therefore, concur in the answer 
to the question given by my brother, 

By the Court,—The answer tothe point 


go intoa question of fact as an Appellate 
Court in a second -appeal in face of the - 
provisions of ss. 100, 101 and 102 of-the | 
Civil Procedure Uode. f 

AUN. A. Answer accordingly, 


3 a - -- -= 
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OUDH CHIEF COURT. 
Szoonp OIVIL Avpean No 386 oF 1926. 
January 19, 1927. 

Present: —Mr. Justice King. 
Musammat MUFIDUNNISSA BIBI— 
PuvINTIFEF— APPELLANT 
versus 
YUSUF BEG AND ANOTHER— DEFENDANTS 

—RESPONDENTS. 

Practice—Second appeal-—New plea—Plea likely to 
prejudice defendant, whether can be allowed. F 

A new plea cannot be allowed to be raised in 
second appeal if itis likely to prejudice a party and 
further necessitate ‘re-framing of the pleas and pro- 
duction of evidence on either side, [p. 697, co.. 2; A] 

The plaintiff, a pardanashin lady, sued to set aside 


a deed of gift executed by her on the ground ofun- | 
intelligent execution, undue influence and coercion. ` 


In second appeal the plaintiff did not press her 


original pleas hut pleaded that the gift was revoca- 
ble under Hanafi Law as the donees were not related 
to the donor within the prohibited degrees and that 
the transaction did not amount to a gift for an ex- 
change: 


set up these new pleas in second appeal. 

Appeal against the judgment and decree 
of the Additional Subordinate Judge, 
Fyzabad, dated the 29th July, 1926, uphold- 
ing that of the Munsif, Akbarpur, dated 
the 15th May, 1926, 

Mr. Muhammad Ayub, for the Appellant, 

Mr. Niamat Uliah, for the Respondents. 


SUDGMENT.—This appeal arises out 
of asuit by a pardandshin lady for setting 
aside a deed of gift executed by heron the 
9th of June, 1924, in favour of the defend- 
ants-respondents. 

The plaintiff's case was that she being a 
pardanashin lady was unduly influenced 
or even coerced, by her father-in-law. to 
execute the deed of.gift in favour of thede- 
fendants and that she, had ‘not: executed 
-the deed of her own free-will, nor was she 
fully aware of the contents of the document. 

The Court of first instance discussed at 
length the-quéstions of-coercion and undue 
influence and unintelligent execution, and 
found all these points against the plaintiff, 
and: accordingly dismissed the plaintiff's 
suit. ._ 

In appeal also the question of intelligent 
execution was argued, and the lower Appel- 
late Court agreed with the Court of first 
instance in ‘finding that the plaintiff had 
executed the deed of gift after fully under- 
standing. the contents. 
undue influence or coercion was not pressed 
before the Court, below, 

In second appeal the plaintiff-appellant 
does not -press any of the points originally 
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- understood the terms of the gift, 
Held, that the plaintiff could not be permitted to , 
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‘set up, such as undué influence or coercion `` 


or unintelligent execution of the document, 
but she pleads that the gift was revocable 
under Hanafi Law as the donees were not 
related to the donor within the prohibited | 
degrees, and the transaction did not amount -'. 
to a gift for an exchange. i f 
[A] I donot think the appellant can beper- ~ 
mitted to set up a totally new case in second 
appeal, 
below that the gift was revocable for any 
reason nor was the question ever consider- , 
ed whether or not the transaction amounted 


"to asimple gift or to a hiba-bil- ewaz. 


The new plea which has now been put ` 
forward is also inconsistent with the attitude 
previously adopted by the plaintiff, The 
original case was that the plaintiff never 
made a gift at allexcept under coercion and 
under undue influence, and that she never 
Now she 
comes forward and says that although she 
may have made a valid gift, nevertheless 
she is entitled to revoke it. I think this 
plea is inconsistent and should not be allow- 
ed. In any case the plea is entirely new. 

The learned Counsel for the appellant has 
referred me to the case of Lal Bibi y, 
Masum Ali Khan (1) in which a similar 
plea regarding the revocability of a gift by 
a Sunni Muhammadan was raised for the 
first time in second appeal.: In that case 
the learned Judge Mr. Stuart, now Sir 
Louis Stuart, pointed out that the plea put 
forward was a new one and continued:— 

“The learned Counsel for the respondent 
has pointed out with force that the admis- 
sion of such a plea at this stage would 
prejudice his client, as his client was not 
in a position to meet the claim upon such a 


- ground in either of the Courts below. I 


accept that contention, and, if I found “that 
the plea could succeed on the merits, I 
should have given the respondent an ep- 
portunity of re-framing his written state- 
ment and calling evidence to meet the 
plea.” [A] 

In the present case also the learned Coun- 
sel for the respondents ‘has vigerously pro- 
tested that the admission of such .a new 
plea at this stage would prejudice his client, 
and I think his contention should be ac- 


: g the plea were to be consid 
The question of’ Bepteds thee eee 


now upon its merits, I thiak it migbt in- 
volve investigation as to the nature of 


(1) 38 Ind. Oas, 794; 20 O. 0.41: 
e 
e 


It was never argued in the Courts.. - 
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the services and help rendered by the 
donées towards the donor. I do not think 
that the interests of justice raquire me to 
remand the case for giving the respondent 
an opportunity of re-framing his written 
statement and calling evidence to meet ‘the 
new plea. The plaintiff has sought to set 
aside her gift on.grounds which have been 
found false or untenable. I decline to 
admit the new plea at this stage. 

The other points are notargued. JI, there- 
fore, dismiss the appeal with costs. 

G. H. 


ALN, A. Appeal dismissed. 


‘ ALLAHABAD HIGH COURT, 
Seoonp Civin APPEAL No, 1749 oF 1926, 
February 14, 1927. 
. Present:—Mr. Justice Sulaiman and 
Mr. Justice Boys” 

Tas BOMBAY BARODA anp CENTRAL 
INDIA RAILWAY COMPANY, Lro.— 
DBEFENDANTS—APPELLANTS 

É VETSUS 
THe SIYAJI MILLS Co., Lro., BARODA— 
PLINTIFF3— RESPONDENTS. l 
Railways Act (IX of 1890), s. 72—Consignor's 
right to sue—Endorsement of Railway receipt, effect 
of—Packing without water-proof cloth, whether dis- 
entitles consignor to claim damages—Rules of Com- 
pany asto packing, value of—Civil Procedure Code 
(Act V of 1908), s. 99, O. ITI, r. 1—Agent of proprietor 
or managing agent of Company—Right to sign and 
verify plaint on behalf of Company—Defect in signa- 
ture and verification, effect of. i ie 
Any irregularity in the signature or verification is 
a mere defectof procedure and cannot be fatal in 
second appeal where the merits of the case have not 
been affected. [p. 698, col. 2; A] f 
Where a suit is instituted by a proper agent with 
the knowledge and the authority of the plaintiff 
named therein it is unimportant how the plaint is 
actudily filed or signed. A plaint signed and verified 
on behalf of a Company by the holder of a special 
power-of-attorney from the proprietor of the firm 
managing the Company is not defective. [p. 699, col. 1; 


Bl cadeo y. John Smidt (1), followed. 

Where itis stipulated that goods delivered to a 
carrier are to ‘be delivered at a particular place, 
part of the cause of action for a suit for damages 
against the carrier arises at that place. [ibid; C] 

A consignor does not lose his locus standi to 
maintain a suit against the Railway Company by en- 
dorsing the Railway receipt in favour of a different 
person. The mere fact that the consignee aleo has an 
interest to maintain a suit does not imply that the 
consignor loses all such interest. [ibid; D] 

The stipulation that Railway Company can de- 
mand that goods should be despatched under Risk 
Note Form A when"they are ‘in bad-condition or so 

A : 
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doefectively packed as to be liable to damage, leakage 
or wastage in transit, does not impose a duty on 
the consignor to pack consignments with water-proof 
cloth and disentitle him to recover damages if he 
fails to do so. [p. 699, col 2; E] 

Rules of guidance which the Railway Association 
might have framed for their own staff and servants 
cannot take away the rights of consignors to send 
their goods packed without water-proof cloth at the 
Railway Risk when in the eye ofthe law there is no 
defective packing. [ibid; F] 

Second appeal against a decree of the 
Officiating Additional District Judge, Cawn- - 
pore, dated the 2nd August, 1926. 

í Mr. Shambhu Nath Seth, for the Appel- 
ant. i 

JUDGMENT.—This is an appeal by 
the B. B, & C.I. Railway Company from 
the decree of the lower Appellate Court 
granting the plaintiffs’ claim for damages. 
It appears that two consignments of cloth 
were despatched from Baroda for delivery 
at Oawnpore. Both the consignor and the 
consignee were the same person, the Siyaji 
Mills Co., Ltd. The Siyaji Mills Co, have 
got managing agents, Seth Chumman Lal 
Motilal, whose proprietor is Chumman Lal. 
The suit was instituted by the Siyaji Mills 
Co, Ltd,, but the plaint was actually signed 
and verified by one Jivanram Motiram 
holding a special and general power-of- 
attorney from the proprietor Chumman Lal. 
Various defences were raised on behalf of 
the Company denying its liability. Both 
the Courts below have decided all the pleas 
raised by the defendant against the latter 
and have decreed the claim. 

The first point urged is that the plaint 
was not properly signed inasmuch as 
Chumman Lal had no authority to delegate 
his power to Jivanram his agent. It is not 
disputed before us that Chumman Lal as 
proprietor of the firm and managing agent 
has authority to institute suits on behalf of 
the Siyaji Mills Co, and has power to sign 
and verify the plaint. The contention is 
that he had no power to delegate this 
authority to Jivanram-Motiram. 

[A] But any irregularity in the signature 
or verification is a mere defect of procedure 
and cannot be fatal in second appeal when 
the merits of the case have not been affect- 
ed. JA] The best that can happen would he 
to call upon the plaintiff to get the 
plaint properly signed again and verifi- 
ed. Under s. 99, Civil Procedure Code, 
the Appellate Court cannot take such a 
small irregularity into account when it did 
not affect the merits or the jurisdiction, 
We may refer to the case of Basdeo v, John 
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Smidt (1) which has been followed by this 
Oourt in numerous cases, [B]Thiscaseisalso 
authority for the proposition that when a 
suit is instituted by a proper agent with 
the knowledge and by the authority of the 
plaintiff named therein it is unimportant 
how the plaint was actually filed or signed. 
Furthermore, in this case Chumman Lal 
had executed a special power-of-attorney 
authorising Jivanram-Motiram to file this 
particular suit. In our opinion he had 
perfect power to do so and there was no 
defect in the institution. [B] 

[CO] The next point urged isthat the Cawn- 
pore Oourt had no jurisdiction to entertain 
the suit. This plea, in our opinion, has no 
force inasmuch as part of the cause of 
. action arose at Cawnpore when it was stipu- 

lated that the goods should be delivered 
there. [C] 

‘The next contention is that the consignor 
had no locus standi to maintain the suit 
_ ‘when the Railway receipt had been endorsed 
in favour of a different person. Reliance 
is placed on the ruling of this Court in the 
case of Firm Peare Lal-Gopi Nath v. 


East Indian Ry., Co. (2) which followed a: 


case of the Bombay High Oourt, Dolatram 
Dwarkadas v. Bombay Baroda and Central 
India Ry., Co. (3). All that was held in 
these two cases was that the endorsee to a 
Railway receipt had sufficient interest in 
the goods covered by it to maintain an 
action for damages. [D] These cases are 
not .authority for the proposition that 
as soon as the goods are despatched or the 
Railway receipt is endorsed to another 
person, a consignor loses all interest and 
ceases to have any right to enforce the con- 
tract which he himself entered into with the 
Railway Company. As a matterof fact, the 
privity of contract was between the con- 
signor and the Railway Company and it is 
“the consignor who is in the first place 
entitled to maintain a claim for damages. 
The mere fact that Courts have held that a 
consignee also has sufficient interest in 
maintaining the suit does not imply thatthe 
consignor loses all such interest. [D] There 
is no fear that the Railway Company would 
be sued twice over. If a subsequent suit is 
ever brought it is always open to the Rail- 


way Company to ask the Court to implead 
a) 22 A. 55; A. W. N. (1899) 172; 9 Ind. Dec. (N. 8.) 


1068, 

(2) 82 Ind. Cas. 351; 22 A. L.J. 663; 100 & A. 
L. BR. 883; A.I. R, 1924 All, 574; 46 A.691; L. R.5 A. 
433 Oiv. 

(3) 25 Ind, Cas. 380; 38 B. 659; 16 Bom, L. R. 


2% | 
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the consignor who has obtained the decree. 
A similar procedure can be followed even 
in the first suit. We, therefore, think that 
this contention also has no force. 


The-next argument is that it was the duty 
of the consignee to pack the goods in 
water-proof cloth so as to prevent their 
being damaged by rain. The finding of 
the lower Appellate Court that the gcods 
were damaged on account of leaky roof of 
the wagon or on account of their having 
been left out in the rains, is also challenged 
as being defective. Boththe Courts below 
have distinctly found that the damage to 
the goods was caused not by any insuffi- 
cient packing but through the negligence 
of the Railway Company. This finding so 
far as it is a finding of fact is binding on 
this Court in second appeal and it is not 
necessary for us to examine the reasons 
given by the Courts below for arriving at 
the finding. [E] The learned Vakil for the 
appellants has argued that it was the duty of 
the consignor to have these goods packed 
in water-proof cloth, otherwise they were 
defectively packed. We are unable to hold 
that that is the necessary conclusion from 
the stipulation that the Railway Company 
can demand that the goods should be des- 
patched under Risk Note Form A when they 
are “in bad condition or so defectively 
packed as to be liable to damage, leakage or 
wastage in transit [E] " [F]Any rules of guid- 
ance which the Railway Association might 
have framed for their own staff and servants 
cannot take away the rights of consignors 
to send their goods at the Railway risk 
when there is in the eye of the law no de- 
fective packing. [F] We are unable to hold 
that for want of water proof sheets there 
was any defective packing specially when 
it was understood that these goods were to 
be sent in a closed wagon and not jn an 
open truck. If the Railway Company’s 
servants thought that the packing of the 
goods had been defective, it was their duty 
not to accept the consignment at the Rail- 
way risk, 

This view also repels the content‘on 
that there is no definite finding on the q: 63- 
tion of fraud which had been raised by the 
Railway Company. The Company's case 
was that the Station Master had been assur- 
ed by the Secretary of the plaintiff's firm 
that the bales had actually been packed in 
water-proof -cloth and it was on that mis-° 
representation that he accepted the goods 
at the Railway risk. Neither of the Courts 


o 
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below has accepted this statement as cor- 
rect. Judging from the way in which they 
have rejected the oral evidence tendered on 
behalf of the Company, one may reasonably 
infer that this statement has been definitely 
disbelieved. . All that: the Courts have 
assumed to have happened was-that the 


Station Master was asaured that the goods. 


had been sufficiently and properly packed. 
As'poinited out by the Courts below that is 
a question of opinion on which the con- 
signor and the Railway Staff may enter- 
tain different opinions. Atany rate when 
we have held that the defendant Company 
could not demand that the goods must of 
necessity be packed in water-proof cloth 
it would be difficult to hold that there was 
any fraud which vitiated the contract. 

The last point urged is that the finding 
as regards the damage is not. sound. That 
is a pure question of fact and we are unable 
to. interfere with the finding. It is too 
much to suggest that more damage was 
caused during the few days that lapsed 
after the goods had arrived at Cawnpore 
and delivery had been refused by the con- 
signee. 

We accordingly dismiss this appeal 
under O, XLI, r. il, Civil Procedure Code, 

ALN. A. | Appeal dismissed, 
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NAGPUR JUDICIAL:COMMIS-: 
+... SIONER’S COURT. 
Seconp Crvin.AppgeaL No. 180 or 1926. 
February 11, 1927. i 
. Present:—Mr. Hallifax, A. J. ©. 
JAGDEORAQ—PLAINTIFF—APPELLANT 
4 versus er 
MAHADEO AND ANOTHER—DEFENDANTS-— 
e. RESPONDENTA, 
Wajib-ul-arz— Wardha District, village ~Akhar— 
Cowduiig, ownership of —Exclusive right of owner 


of siteof Akkare |, : i h 
The owner ofa patti in village Nimgaon in the Dis- 


trict of Wardha is under the terms of the wajib-ul- . 


arz the exclusive avner of the cowdung deposited 
by village cattle on land included in that patti 
which is set apart for standing the village cattle. 
The owner of another patti in the same village is not 
entitled to claim a share in it. gan 8 

Appeal againsta decree of the Additional 
District Judge, Wardha, dated the 16th 
December 1925,in Oivil Appeal No, 105 of 
1925. 

Messrs. S. B. Gokhale, D. P. Agishe, and 
DN. Khare, R. B.,for the Appellant, 

s 
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Mr. M. R. Bobde, for the Respondents. _. 

J UDGMENT.—The plaintiff-appellant, 
is the owner of a patti in the village of, 
Nimgion and-plot No. 152 in that. village 
is included in that- patti and belongs - 
to him. This plot has never been cul- 
tivated; it adjoins the abadi, and the wajib-" 
ul arz records that- the inhabitants have_ 
aright to stand their cattle there and the 
owners have no right to cultivate it or get. 
it cultivated witbout setting apart. another - 
plot of equal area-for the same purpose, , 
The defendants own another palti in.the - 
same village, and they have been asserting - 
and still asserta right, as owners ofa quar- 
ter share in the whole village, to collect and ` 
appropriate a quarter share of the drop- ` 
pings of the cattlefrom plot Nó 152.’ The - 
plaintiff accordingly claimed a declaration ` 
that they were not -entitled to any such ` 
share, 

In the first Court it was held that each . . 
co-sharer.in the village was entitled to a> 
share inthe manure, the decision resting 
mainly on a statement made in 1508 hy the- 
plaintiff's father Balaji in a suit between | 
co sharers in the defendants’ patti. Iù ap- ; 
peal it was held that according to the wajib- 
ul-arz the “manure is not the exclusive pro- ` 
perty of the landlords” and “anyone can - 
rémove the manure of the gothan”. The - 
decree of the lower Court dismissing’ the ` 
claim for a dealaration and injunction was 
accordingly maintained. 


-Itis true that cl. (13) of the wajib-ul- 
arz says that “cattle-dung...found on... 
waste land may be appropriated. hy. any 
resident of the village” (which-is not quite ` 
anyone in the world, as seems to have been 
held inthe lower Appellate Court) and that 


- plot No. 152 is and alwayshas been record- ` 


ed as waste land. But that general right -- 
is not the right asserted by the defendants, 
nor are they likely to assertit. Indeed they - 
have denied it all through by asssrting the 
exclusive right of the owners of the village, - 
which includes their own right to a dalinite 
sharein the manure. ets . 


But the concluling wordsof the sams 
clause of the wajib-ul arz show that even th it 
general right does not exist. They are: _ 
“Gattle-dung foundin compounds or pre- 
cincts belongs to the owners of such com- 
pounds or precincts”. That, undoubt dly, 
refers to the gothan or Akhar and the plaint- 
iffis the sole ownerof cattle-duag fouad ~~ 


. there, 
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It may be mentioned that the whole of 
the evidence given in regard to the previous 
suits between the defendants and Bana Bai, 
who owned a one-third share in their patti 
is, with one exception, irrelevant; The 
exception is the statement in one of those 
suits made by the -plaintiff's father Balaji 
(to; whom the judgment of the lower 
Appellate Court -gives the name of the 
defendants’ father Anyaji), and that proves 

nothing. ca j 
~ The decree of the lower Appellate Court 
. will be set aside andinits place a decree 
will issue containing the declaration and 
injunction for which the plaintiff prayed. 
The-defendants must pay the whole of his 
" costs in all three Courts. The Pleader’s fee 
-inthis Court will be thirty rupees. ; 
Œ R, D. Appeal allowed. 


nd 


: OUDH CHIEF COURT 
-Secon Civit APPEAL No. 196 or 1926. 
i December 22, 1926. _ 
'. Present:—Sir Louis Stuart, Kr., Chief 
; Judge, and Mr. Justice Raza. - 
Saiyid SHUJAAT HAIDER—Derenpant— 
me ai ‘APPELLANT : 
i : . 17 Versus 
Saiyid ALT AKBAR—PLaintirF— 
-> ` RESPONDENT. ©” 
` Under-proprietary rights—Entry in Revenue Papers, 
value of—Decision- of Settlement Court- negativing 
existence of such rights—Subsequent entries, effect of. 
Althotigh acknowledgments and entries in Revenue 
Papers may be very valuable evidence of the existence 
of under-proprietary. rights when the existence of 
those rights has not been previously negatived by a 
competent Court, yet, where the existence of the 
rights: has been negatived by a decision of ‘the 
Settlement Court, no subsequent acknowledgments or 
entries can create such rights. |p. 702, col. 1; A] 
Pithipal Singh `v, Ganesh Din Singh (1), distin- 
guished. ; 
Second appeal from a decree of the 
District Judge, Rae Bareli, in Civil Appeal 
No. 113 of 1925, dated. the 16th May, 
1926, confirming that of the Stbordinate 
Judge, Rae Bareli, in Régular Suit No. 12 
of 1925, dated the 18th September, 1925. 
Mr. Khalig-uz-Zaman, for Mr. W. Wasim, 
for the Appellant. 
Mr. Bisheshar Nath Srivastava, 
Respondent. 
SUDGMENT.—tThe circumstances are 
these: The predecessor-in-interest of the 
defendant-appellant applied in 1869 at the 
time of the First Regular Settlement for a 


for the 
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decree. entitling. him to proprietary rights 
in the land now in suit. His suit was:dismis- 
sed and his right to anything’ greater than 
the right of a tenant at a favourable rate 
of rent was explicitly refused. Attempts 
to eject him and his successors-in-interest 
have consistently failed, and they have 
probably failed rightly for if he isa tenant 
at a favourable rate of rent he may well 
not be liable to ejectment at will. It is 
difficult to see how the plaintiff respond- 
ent will obtain any right to eject him by 
his success in the present suit. That, 
however, will. be a matter for the Revenue 
Courts &to, decide.: The decision of this 
Court to the effect ‘that the -defendant- 
appellant is not an under-proprietor would 
not necessarily give the plaintiff-respond- 
ent a right toeject him. So the failure 
to eject the defendant-appellant’s pre- 
decessor-in-interest goes for nothing. There 
were subsequent entries in the Revente 
Papers of the names of Wajid Husain and 
his successors as under-proprietors and 
there appears to have been something of 
the nature of an acknowledgment on behalf 
of the plaintiff-respondent, the superior pro- 
prietor, that under-proprietary rights exist- 
ed, On the basis of these acknowledg- 
ments and admissions such as they are, 
the learned Counsel who has addressed us 
on behalf of the defendant-appellant has 
argued that applying the principles laid 
down by their Lordships of the Judicial 
Committee in Pirthipal Singh v. Ganesh 
Din Singh (1) bis client must be consider- 
ed to have under-proprietary rights and 
the suit of the plaintiff-respondent should 
be dismissed. The learned District Jug ge 
has discussed carefully what he considers 
to be the principles laid down in Pirthipal 
Singh v. Ganesh Din Singh (1). -He has said 
much of interest and has covered n ost of 
the ground. One point, however, h® has 
omitted to notice. In Pirthipal Singh v, 
Ganesh Din Singh (1) the circumstances 
were peculiar. Their Lordships say at 
poge 397*. “In the Settlement that was 
made in 1817 thereis no doubt that the 
taluqdar of this estate was clothed with 
rights which- excluded the predécessors of 
the defendants from claiming to have EDY 
greater interest in the village than that of 


(1) 71 Ind. Cas. 641; 25 0. ©. 386; A. I. R. 1999 
P. Œ. 383; 44 M. L. J. 99; 37 O. L. J. 219; 9 OL, J. 
619; 32 M. L. T. 109; 9 O. & A. L. R. 541; 18 LW? 


-41; 40 I A. 210% (P. O). 
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thekedars; in other words, it excluded them 
from proprietary or under-proprietary 
rights. A dispute having arisen early with 
regard to their claims, a decree was pass- 
ed on the 7th April, 1868, which declared 
that the rights possessed were thekadari 
and not pukhtadari rights. It must be re- 
membered that it was not that decree that 
created or affected the rights; it was a 
decree which declared what they were, but 
it was undoubtedly binding between the 
parties and but for subsequent events 
which would. have been the clearest pos- 
sible proof of the appellant’s title.’ That 
was thus acase in which the persons in 
question had under-proprietary rights but 
were debarred by peculiar circumstances 
from obtaining a decree declaring them 
to have such rights, the Courts being pre- 
eluded from deciding on the point. In 
such circumstances subsequent admissions 
and acknowledgments were valuable proof 
that the rights in fact existed, but here 
“the case is very different. The question 
is whether the defendant-appellant’s pre- 
decessor-in-interest possessed under-pro- 
prietary rights prior to the year 1869. The 
Settlement Court was competent to decide 
whether he did or did not possess those 
rights. The Court held that he did not 
possess such rights and that he possessed 
nothing superior to the rights of a tenant 
at afavourable rate ofrent. The decision 
` of the Settlement Court was ‘final in this 
particular case and in those circumstances 
no subsequent acknowledgments or entries 
in the Revenue Papers could create those 
rights. [A] Such acknowledgments and en- 
tries may be, as they were in Pirthipal Singh 
v. Ganesh Din Singh (1) considered to be 
very valuable evidence of the existence of 
those rights when the existence of those 
righte had not been previously negatived 
by a competent Court, but where the exist- 
ence of the rights has been negatived, 
as is the case here, there is no question of 
proving their existence. On the face of it 


they have no existence.[A] For the above 


reasons we accept the view of the learned 
District Judge and dismiss this appeal with 
costs. 


AN. A. Appeal dismissed. 
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LAHOREHIGH COURT. - 
_ Orvit Revrsron PETITIONn No. 608 oF 1926, 
February 1, 1927. 
Present:—Mr. Justice Dalip Singh. 
UMRAO SINGH—Derenpant—PBtiTIONER 
VETSUS 
Tue Firm BANARSI DAS-DIP CHAND 
Turovas DIP CHAND—P tatntirrs 
—RESPON DENTS. 

Contract Act (IX of 1872), s, 68—Punjab Court of 
Wards Act (II of 1908), ss 15, 16, 24, 25, 2?—Minor 
under Court of Wards—Suit for supply of necessaries to 
minor, whether maintainable -Proof of actual ne- 
cessity, sufficiency of—Suit based on contract whether 
may be decreed as one for necessaries—Interest as 
damages, when allowable. 

Section 68, Contract Act, is not excluded by the 
terms of the Punjab Court of Wards Act. There- 
fore, a suit for the recovery of the price of neces- 
saries supplied toa minor the management of whose 
estate has been taken up by a Court of Wards is 
maintainable anda suit besed on contract may be 
maintained in the alternative as a suit for necessary 
supplies within the terms of s. 68, Contract Act. 
[p. 703, col. 1; A] ; 

A person who has made no enquiry as to the 
necessity at the time the goods were supplied by him 
to a minoris not debarred from proving that as a 
matter of fact thë goods supplied were necessary. 


{ibid; B] 
Jaraomull Marwari v. Mohadev Prosad Sahu (1), 
construed. . ~ 
Interest cannot be allowed as damages on the price 
of necessaries supplied to an infant. [p. 703, cols, 1 
Petition for revision ofthe decree of the 
Senior Sub-Judge, Ambala, dated the 
30th January, 1926, affirming that of the 
Sub-Judge, Third Class, Ambala, dated the 
20th August 1925. 
Lala Mehr Chand 
Petitioner. 
~ Mr. M. Obedulla, for the Respondents. 


JUDGMENT.—The plaintiff sued for 
the recovery of Rs. 496-13 principal and 
interest alleged to be due from the de- 
fendant. The allegation was that between 
the 20th of February, 1917, to the .1st of 
June, 1918, the defendant purchased cloth 
worth Rs, 503-6 from the plaintiff and 
Rs. 234-9 was paid. Thesuit was for the 
balance, and interest according to the 
agreement was Rs. 1-8 per cent. per mensem, 
The defandant pleaded that he was under 
the management of the Court of Wards 
from 1909 to 1921 and that, therefore, no 
suit could lie for the recovery of the 
price. The trial Oourt dismissed the suit 
buf on appeal the learned Senior 
Subordinate Judge remanded the case 
holding that the suit was maintainable. 
ynders, 68 of the Indian Contract Act, 


Mahajan, for the 
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After theorder of remand the trial Court 
held that the defendant had taken the 
cloth in question and that this cloth fell 
within the definition of ‘necessaries’ as 
given ins. 68and allowed interest at the 
rate of 6 per cent. per annum. It, therefore, 
gave a decree for Rs. 344-13 that is to say 
Rs. 268-13 principal plus Rs. 76 interest. 
On appeal the learned Senior Subordinate 
Judge held that the order of remand 
could not be attacked before him, that 
the plaintiff had supplied the cloth 
mentioned in the account to the defendant, 
‘that the cloth wasa necessary as defined 


_in s. 68 and that the interest was reasonable. 


He, therefore, dismissed the appeal. 

In revision Counsel contends that s. 68 

of the Indian Contract Act does not 
apply. He refers toss. 15 and 16 (2) of the 
Punjab Court of Wards Act and he also 
refers to ss. 24,25 and 37 of that Act. He 
also contends that there is no special 
inclusion of s. 68 and, therefore, the special 
Act excludes the operation of the general 
law. On the other hand Oounsel for the 
respondents contends that there is no 
specific exclusion ofs. 68, [A]I consider 
that s. 68 is not excluded by the terms of 
the Court of Wards Act and though the suit 
was based on a contract yet it could be 
maintained in the alternative as a suit 
for necessary supplies within the terms 
of s. 68. [A] 
. [B] The next point urged by Counsel for 
the petitioner fis that no enquiry was made 
at the time that the goods were supplied 
as to the necessity. He relies on Jaraomull 
Marwari v. Mohadev Prosad Sahu (1), as 
authority for this proposition. It is quite clear 
to me that Jaraomull Marwari v. Mohadev 
Prosad Sahu (1) does not lay down any 
such proposition, What it meansis that 
it will be incumbent on the plaintiff in 
such a suit to prove that the supplies 
were necessary and that for this purpose 
it is incumbent in the sense of prudent 
or desirable for the plaintiff to make 
enquiries before supplying. But it does 
not lay down that the plaintiff who had 
made no enquiries cannot, asa matter of 
fact, proceed to prove that the goods 
were necessary. This contention, therefore, 
has no force. [B] 


{ClThe last point raised by Counsel for the 
petitioner is that interest cannot be allowed 
at all. Counsel for the respondents says 


(1) 1 Ind, Cas. 724; 900, 768; 19 0. W.N, 643, 
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that it may be allowed by way of damages, 
I fail to follow the arguments of the 
learned Counsel nor how interest can be 
allowed as damages for the supply of 
necessary {goods for which special provision 
is made in the Contract Act. I, therefore, 
hold that interest could not be allowed. [C] 

The revision is. accepted to this -extent 
that I reduce the decretal amount by 
Rs. 76. The petitioner will have his 
costs in this Court in proportion to his 
success, The plaintiff will have pro- 
portionate costs on Rs. 268-13 in both the 
Courts below. 


R. L, Revision accepted in ‘part, 





RANGOON HIGH COURT. 
Orvit MISCELLANEOUS APPLICATION 
No. 74 or 1924, 

November 25, 1926, _ 
Present:—Mr. Justice Chari, 

U SAYAINDA—APPELLANT—PETITIONER 

versus : 

by TI oe GALA—Respronpent, 

tft—Delivery of possession—Absence of registered 
deed—Donee, whether can be ejected by pda 
whether applies to donee'’s donee. 

The rule that where a donee of property is in bona 
fide possession of it though the gift had not been 
perfected by a registered instrument in accordance 
with law, the donor cannot oust the donee is not ap- 
plicable to a donee from the donee, neither of the 
deeds of gift being registered. 


Aapplication for review of judgment in 
Second Appeal No. 430 of 1225 of High 
Court at Rangoon. | 

Mr. E Maung (2), for the Petitioner, 

Mr. Ko Ko, for the Respondent, 


f& JU DGMENT.—This is an application 
‘fora review of my judgment passed in Civil 
Second Appeal No.430 of 1525. The principal 
ground on which the review is applie@ 
for is that I did not take into considera- 
tion the rulings in the cases of Ma Shin v. 
Maung Hman (1) and M, P. L. M. P. Chetty 
v. Ma Ngwe Sin (2). These two rulings 


(show that, where a donee of property is 


in bona fide possession of it, though the 


-gift had not been perfected by a register- 


ed instrument in accordance with law, the 
donor or his representative . cannot oust 
the donee, who has been in -undisturbed 


(1) 79 Ind. Cas, 579; 1 R. 651; A. I. R.1921 Rang, 
5 j 


102. 

(2) 79 Ind, Gas, 485; 1 R, 665; A.I, R, 1024 Rang; 

200, a | 
e 


o oe 


possession of the property for ïa long 
period, though such period falls short of 12 
years. But the present case is, in my 
‘opinion, distinguishable from those two 
cases, because the defendant is not a donee 
from the alleged donor direct, but is a 
donee from a donee; neither of these gifts 
-had been perfected by a registered in- 
.' strument. Moreover there is no clear 
evidence whatever that the defendant 
had been in undisturbed possession for a 
long time. He was the presiding monk of 
the Kyaungdaik and the plaintiff was his 
disciple; and they were all living together 
in the monastery. This fact cannot be held 
to be a clear implication of an absolute and 
exclusive possession by the defendant. 
For these reasons I dismiss the applica- 
tion for review of my judgment with costs, 
AON. A. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Soir No. 590 or 1919, 

j December 4, 1922. 
Present:—Mr. Madgavkar, A. J.O. 
RAMSING KUNDANBING AND Sons— 

` PLAINTIFFS 
VETEUS- 
SAJAN DAMJI—Derenpant. 

Contract Act (LX of 1872), s. 78, scope of—Contracts 
relating to land, law governing—Vendor and purchaser 
—Covenant for title and quiet enjoyment, distinction 
between—Lviction of purchaser—Damages, measure of 
—EHnglish Law, application of in India. 

The Contract Act in general, including s. 73, 
applies in terms, to all contracts those in respect of 
Janda not excepted. It is not, therefore, open to the 
Ifdian Courts, even where the result might appear 

ehard,to apply to the latter foreign rules of law or 
equity English or American, modifying the express 
terms of the Indian Statute, and usurping in effect the 
functions of theLegislature. [p. 706, cols. 1 & 2; A] 

Later decisions of the same High Court are, how- 
ever, clear that where the contract has been execut- 
ed and possession given, and the contracting purchaser 
evicted, the contracting purchaser is entitled to re- 
cover from the vendor, who has guaranteed his title, 
the Yalueof the land at the date of the eviction. [p, 
706° , col. 2; B] h 

Nagardas Saubhagyadas v Ahmed Khan (1), Jat 
Kishen Das v. Arya Priti Nidhi Sabha (2), Ranchhod 
Bhawan v. Manmohandas Ramji (9), Nabin Chandra 
Saha Pramanik v. Krishna Baroni Dassee (10) and 
Adikesavan Naidu v. Gurunabha Chetti (11), followed. 
` Pitambar Sundarji v. Cassibai 15), Flurean v. Thorn- 
fill (6), Bain v. Fothergill (7) and Engel v, Fitch (8), 

issented from, | 

e 
. 
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Where a contract relating to land has been executed 
and possession given and the purchaser is subsequently 
evicted the purchaser is entitled to recover from the 
vendor who has guaranteed his title compensation on 
the basis of the value of the land at the date of evic- 
tion and not on the value as assessed at the time of 
the sale. [p. 707, col, 2, C] 

The covenant for title is an assurance tothe pur- 
chaser that the grantor has the very estate in quality 
and quantity which he purports to convey. The co- 
venant for quiet enjoyment is an assurance against 
the consequences of a defective title and of any dis- 
turbances thereupon.” The breach of the former 
occurs on the date of the contract and damages in 
England are recoverable on the basis of the value 
at the same date, that isin the agreement. But in 
the case of a breach of a covenant for quiet enjoy- 
ment the date of breach is the date of the eviction 


-and not of the contract and damages are assessed 


on the ordinary rule. [p. 707, col. 1; D] 

The presence of Statutory Law on a point pre- 
cludes the application of the principles of English 
Law on that point. [p. 705, col. 2; p. 706, col. 1; E) 

Mr, Issardas Oodharam, for the Plaintiffs. 

Mr. Kalumal Pahlumal, for the Defenda 
ant, 


JUDGMENT,—Suit by the plaintiff 
for compensation. On the 6th August 
1015, the defendant sold to the plaintiff 
4,840 square yards out of Survey No. 281 Deh 
Thana (Malir) under a sale-deed with the 
usual covenants. The plaintiff alleges that 
in 1918 he was evicted by Government from 
757 square yards out of the area sold to 
him by the defendant. The plaintiff pur- 
chased from the defendant at Rs. 1-80 per 
square yards. He now claims compensation 
in respect of the area (of which he alleges he 
has been dispossessed by the Government) 
at Rs. 16 per square yards which he states 
to be the value on the date of his eviction 
by Government. He also claims eight 
hundred rupees as damagesfor the build- 
ing erected by him, which he had to de- 
molish. 

The defendant admitted the conveyance 
and the covenants contained therein, but 
denied the right of Government to evict 
him or the fact of eviction as well as the 
right of the plaintiff to claim compensation 
from him (defendant) on various legal 
grounds. He denied breach of any cove- 
nants, A Commissioner was appointed to 
survey the plot and make a report on the 
area, if any, of which the plaintiff had been 
dispossessed. His report has been: con- 
firmed after hearing objections. The con- 
veyance itself stipulates that the plaintiff 
was to leave out two strips 15 feet wide 
towards the west and 10 feet wide towards 
the east along the entire breadth of the 
plot for roadways thatisa total area of 
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5254 square yards. According to the Com- 
missioner, after making allowance for this 
lost area, the plaintiffs are in possession of 
635 square yards less than the area sold -to 
them under the sale-deed. 

As regards the area in thel south shown 
in the Commissioner's plan, it is conceded 
for the defendant that Government re- 
sumed possession of that on the ground 
that it did not form part of the defendant's 
Survey Number but belonged to the Go- 
vernment, and in respect of this area, the 
defendant cannot legally dispute the 
plaintifi’s right to compensation. In regard 
to the area exceeding 10 feetin width, far 
to the east, the parties are not agreed. 
According to the plaintiff this additional 
area. is on a par with the area on the south 
and he has been equally dispossessed of 
it. According to the defendant the plaiat- 
iff has not been actually dispossessed of 
the area leased, but has only been order- 
ed to leava it open in aceordancs with 
the town planning scheme and rules there- 
under, to which the lessees from Govern- 
ment and their successors-in title such as 
both the partiesconcerned, were bound under 
the sanad, This area is 103 square yards 
On this point the parties have not led any 
evidence and the question is whether the 
defendant should or should not be allowed 
to doso, Oa this question.I reserve my 
opinion. The sole point on which the par- 
ties have addressed me is whether in res- 
pect of this area Government has evicted 
the plaintiff, and to what compensation if 
any, he is entitled 

The substantial question, therefore, is 
whether in respect of this area the com- 
pensation or the damages should be cal- 
culated at the rate prevailing at the time 
of the sale by the defendant or at the time 
of eviction of the plaintiff by the Gcvern- 
ment. 

It is argued for the plaintiff that s. 73 of 
the Indian Contract Act applies to the pre- 
sent case and reliance is placed on his be- 
half on the case of Nagardas Saubhagya- 
das v. Ahmed Khan (1) and Jat Kishan Das 
v. Arya Priti Nidhi Sabha (2). For the de- 
fendants it is argued that the suitis based 
on a breach of covenant for title not of 
quiet enjoyment. No actual possession 
was given by the defendant to the plaint- 
iff. The contract was one and indivisible. 


(1) 21 B, 175; 11 Ind. Deo. (N s.) 118, b 
(2) 53 Ind. Uas, 757; L Lah, 330; 80 P, W., R; 1920; 
55 P, L, R, 1921, 
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The plaintiff has failed to exercisc his 
rights if any of rescinding it and cannos 
claim damages but if at all and at the 
most, return of a proportionate amount of 
the price paid. In support of this con- 
tention reliance is placed on the English 
cases and American principles set forth in 
Sedgwick on Damages, 18th Edition, 
page 407. A 

The relief and the cause of action are 
clear and it can hardly be said that the 
absence of express mention of quiet en- 
joyment has misled the defendant cr the 
Court. The defendant bas never denied 
making over possession to the plaintiff 
nor has he sought any issue on the ques- 
tion of possession or limitation. On the 
evidence before the Court, for the purposes 
of the present question, I would assume 
that both parties acted in good faith and 
that Government evicted the plaintiff in 
1918 under a title which hadaccrued before 
the conveyance, 

[E] In the gunny bags suit No, 521 of 1918 
I have already referred to the dangers and 
limitstioas of the application ‘of foreign 
law to cises to which in the first instance 
the Indian Statutory Law applies. I may 
refer to the observations of their Lord- 
ships of the Privy Council in Mulraj 
Khatan v. Vishwanath Prabhuram Vaidya 
(3) as follows:—- 

“ The decision of the Court below was, there- 
fore, erroneous, The error arose from the 
learned Judges not having appreciated that 
the positive language of the section (s. 130 
of the Transfer of Property Act) precluded 
the application, in India, of the principles 
of English Law on which they based their 
decision,” 


Again ia Imambandi v. Mutsaddi (4), 
they observed:— j 

“Their Lordships cannot help depreæting 
the practice which seems to be growing in 
some of the Indian Courts of referring 
largely to foreign decisions. However use- 
ful in the scientific study of comparative 
jurisprudence, judgments of foreign Courts 
to which Indian practitioners cannot be ex- 
pected to have access, based often’ on cone 


(8) 17 Ind, Cas. 627; 37 B. 193 at p. 210; (1912) M. 
W. N. 1247: 12 M. L. T, 652; 11 A. L. J. 7; 21M. L.J. 
60; 17 O. W. N. 209; 15 Bom. L. R. 9; 17 O. L. J. 162; 
401. A. 24 (P. C). 

4) 47 Ind. Cas. 513; 45 C.878 at p. 904; 35 M.L. J. 
422; 16 A. L. J. 860; 24 M. L, T. 330; 24 O. L.J. 409; 
23 O. W. N.50; 5 P. L. W. 276; 20 Bom, L. R. 1028: 
(1919) M. W. N. 91; 9 L, W, 518; 45 1, A. 73 (P, O) 
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sidérations and conditions totally differing 
from those applicable to or prevailing in 
India, are only likely to confuse the ad- 
ministration of justice.” [E] 

The present suit is based on the eviction 
of the plaintifffrom the lands sold to him 
by the defendant by an instrument of sale 
Ex. 9. There is no clause therein by which 
the vendor-defendant has contracted him- 
selfout of the covenants, of good title in 
himself to which the plaintiff-purchaser is 
entitled under cl. (2) of s. 55 of the Transfer 
of Property. Act. On the contract, there 
are express covenants as follows:— 

“The vendor doth hereby covenant with 
the vendees that two pieces hereby assigned 
are at the date of these presents, free from 
all claims and burdens whatsoever, that he 
_hath nct done and committed or suffered 
and caused to be done and committed any 
sort of bad faith in respect thereto or any 
portion thereof charged or incumbered in 
any way and that he is the sole owner in 
possession thereof, and hath full right and 
lawful authority to so grant and assign the 
same that he shall at all times keep the 
said vendees harmless and indemnified 
against all claims, actions, suits and 
demands whatsoever made or preferred 
against the said property or any portion 
thereof by any one claiming or entitled to 
claim by under and in trust for him, or his 
predecessors-in-title.” 

The defendant has been selling an area 

which formed no part of his Survey Number 
but which belonged to Government, He, 
therefore, clearly committed breach of the 
covenants both in respect of good title and 
quiet enjoyment. Prima facie, therefore, the 
plaintiff is entitled under the covenant for 
indemnity, to compensation. 
. There has, therefore, been breach of the 
contract through no fault of the plaintiff, 
The plaintiff has, however, suffered by such 
breach on the part of the defendant who 
failed to except the areas in question as he 
had excepted thestrips often feet and fifteen 
feet respectively. The plaintiff is, there- 
fore, clearly entitled under s. 73 of the Indian 
Contract Act to receive from the defendant 
compensation for the loss caused to him, 
which naturally arose in the usual course of 
things and was caused by the breach, | 

[A] The Indian Contract Act in general, in- 
cluding s. 73, applies in terms, to all contracts 
those in respect of lands (such as the one in 
suit) not excepted. Itisnot, therefore, open to 
the Indian Courts, even where theresult might 


is = 
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appear hard to apply to the latter foreign 

rules of law or equity English or American, 

modifying the express terms of the Indian 
Statute, and usurping in effect the functions 
ofthe Legislature.[A] Thereis, undoubtedly, 

a single case, thirty yearsold of the applica- 
tion of these principles in Pitambar 
Sundarji v. Cossibai (5) by a Single Judge. 

But even that was a suit for specific per- 

formance of an unexecuted contract and 

damages in the alternative. No reference 

was made to the Contract Act or the Specific 

Relief Act. It appears to have been assum- 

ed that the case was governed by equity; 

and the question was whether the case 
fell within the equitable principles laid 

down in the case of Flureauv. Thornhill (6) 

and Bain v. Fothergill (7) or whether Egel 

v. Fitch (8) applied. . 


[B]Later decisions of the same High Court 
are, however, clear that where, asin the-pre- 
sent suit, the contract has been executed 
and possession given, and the contracting 
purchaser evicted, the contracting purchaser 
is entitled to recover from the vendor, who 


- has guaranteed his title, the value of the 


land atthe date of the eviction.[B] Nagardas 
Saubhagyadas v. Ahmed-Khan (1), where 


- the Divisional Bench observed as follows:— 


“The Legislature has not prescribed a 
different measure of damages in the case of 
contracts dealing with land from that laid 
down in the case of contracts relating to 
commodities” referring presumably tos. 730f 
the Indian Contract Act though they further 
pointed out that in cases of dispossession, as 
opposed to cases of unexecuted contracts of 
land, the English rule would be the same as 
in India: f : 

In the subsequent case of Ranchhod 
Bhawan v. Manmohandas Ramji (9) 
Mc.Leod, J.,as he then was declined, (even 
in the case of an unexecuted contract by the 
vendor, through inability to make a good 
title) to assess damages on the rule in 
Flureau v. Thornhill. (6), or to follow 
Pitambar Sundarji v. Cassibai (5), but held 
that damages must be assessed under s. 73 
of the Indian Contract Act, The same view 
was taken by the Calcutta High Court in 
Nabin Chandra Saha Pramaniky. Krishna 


(5) 11 B. 272; 6 Ind. Dec. (x. 8.) 178. 

(6) (1776) 2 W, Bl. 1078; 98 E. R. 635. . 

(7) (1874) 7 H. L. 158; 43 L. J. Ex, 243; 31 L. T. 
387; 23 W. R. 261. $ 

(8) (1869) 4 Q. B. 659; 10 B. & S. 738; 38 L, J. Q. B, 
304; 1? W, R. 894, 

(9) 32 B, 165; 9 Bom, L, R, 1087, 
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Baroni Dassee (10) by the Madras High Court 
by a Full Bench in Adikesavan Naidu v. 
Gurunatha Chetti (11) and recently by the 
Lahore High Court in Jai Kishen Das v. 
Arya Priti Nidhi Sabha (2) 

1 agree with these decisions end hold 
that the compensation due to the plaintiff 
must be assessed as laid down in s. 73 .of 
the Contract Act, and not under English or 
American priociples. It is not, therefore, 
necessary for me to refer in detail to the 
authorities relied upon for the defendant. 

‘Nor on the facts of the present case need I 
enter into the question of damages, in cases 
either when the’ contract has not been 

- executed or possession has not been given or 
where there is no express covenant for quiet 
enjoyment. The essential distinction, how- 
ever, is pointed out by, Lord Ellenborough, 
O. J., in Howell v. Richards (12) as fol- 
lows:— ` 

[D] “The covenant for title is an assurance 
to the purchaser, that the grantor has the 
very estate in quantity and quality which he 
purports to convey. The covenant for quiet 
enjoymentis an assurance against the con- 
sequences of a defective title and of any 
disturbances thereupon.” 

The breach of the former occurs’ on the 
date of the contract and damages in Eng- 
land are recoverable on the basis of the 
value at the same date, that is in the agree- 
ment : Bain v. Fothergill (7). But in the 
case of a breach of a covenant for quiet 
enjoyment the dateof breach is the date of 
the eviction and not of the contract and 
damages are assessed on the ordinary rule 
of Common Law laid down by Parke, B., in 
Robinson v. Harman (13): 

“Where a party sustains a loss by reason 
of a breach of contract, he is, so far as money 
can doit, to be placed in the same situa- 
tion, with respect to damages, as if the con- 
tract had been performed.” See also the 
judgments of Martin, B., and Chanell, B., 
in Lock v. Furze (14).[D} 

The result, therefore, even under the Eng- 
ligh principles is the same in this case as 
under s, 73 of the Indian Contract Act. 
The only doubt, if any, if this case if decid- 


(10) 9 Ind. Cas. 525; 38 C. 458; 15 O. W.N. 420. 

(11) 39 Ind. Gas. 358; 40 M. 338; 32 M. L. J. 180; 
(1917) M. W. N. 171; 5 L. W, 425: 22 M. L. T. 300. 
pm) 11 Hast 633 at p. 612; 103 E. R. 1150; 11 

(13, (1838) 1 Ex. 850 at p. 855; 18 L. J. Ex. 202; 154 
E. R 363 : 


(14) (1866) 1C. P. 441 at p. 450; 1 H. & R. 379; 35 
L. J. O, P, 141; 15 L. T, 161; 14 W, R. 403, 
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ed under the English Law, might be whe- 
ther the action of Government was or was 
not an eviction under a title paramount to 
that of the covenantor himself. See Hals- 
bury’s Laws of England, Vol. 25, para. 841 
(b) and the recent case of Matthey v. Curling 
(15). [C]-For these reasons I hold that as the 
land from which the plaintiff has been dis- 
possessed by Government, did not fall in the 
Survey Number belonging to the defendant 
which he purported to convey, the plaintiff 
is entitled to compensation on the basis of 
the value of the land on the date of the evic- 
tion, and not on the value as assessed at the 
time of the sale to the plaintiff [C] The case 
to be set down for evidence on the other 
issues. i 

kR. L. Order accordingly. 

(15) (1922) 2 A. ©. 180; 91 L.J. K. B. 593; 127 L. T, 
247; 66 S. J. 386; 38 T. L. R. 475. 





PATNA HIGH COURT. 
APPEAL FROM APPELLaTE DEGREE No. 1282 cr 
1924. 

March 31, 1926. 
Present:—Mr. Justice Das and Mr, 
Justice Scroope. 

Babu NABIN CHANDRA GANGULI— 
DsFENDANT—APPELLANT 
versus 
MUNSHI MANDER AND OTAERS— 
PLAINTIEFS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 108—~ 
Possession not delivered to lessee—Suit for recovery 
of salami—Limitation—Limitation Act (IX of 1908), 
Sch. I, Arts. 62, 97, 116—Bihar and Orissa Public 
Demands Recovery Act (IV of 1914), s. 43 Proviso (a) 
—Burden of proving that case comes within proviso and 
not within general rule. 

An action for the breach of the duty of putting 
the lessee in possession which is declared by the 
express provision of the Legislature as containeg in 
s. 108 of the Transfer of Property Act is regulated 
by Art. 116 of the Limitation Act if the lease is in 
writing registered, the obligation being deemed to 
be embodied in the contract, and not by Art. 62 or 
97 of the Limitation Act. [p. 709, col. 1; A] 

Hanuman Kamat v. Hanuman Mandur (1) and 
Ardesir v. Vajesing (2), distinguishede 

Where the plaintiff claims the benefit of the general 
rule under s. 43 of the Bihar and Orissa Public De- 
mands Recovery Act, he need not, before making a 
case under the general rule, establish that the pro- 
viso has no operation in his case. It is for the 


. defendant to establish that the general rule has no 


application .but that the proviso applies. [p. 709, col. 
2; B 

Appeal from a decision of the District 
Judge, Bhagalpur, dated the 16th June, 
1924, confirming that of theeAdditiona] 


T 408. 


Subordinate Judge, Bhagalpur, dated the 
3lst January, 1924. - 

Mr. Ram Kishun Jha, for the Appellant. 

Messrs. K. P. Jayaswal, B. C. Sinha and 
K. P. Sukul, for ibe Respondents. 

: JUDGMENT. 

Das, J.—This appeal arises out of a 
suit instituted by the respondents in sub- 
stance for recovery ofa certain sum of money 
from the defendants first party. There was 
a claim as against the defendants second 
party in relation to certain lands which were 
the subject-matter of a lease by the de- 
fendants first party in favour of the plaint- 
iff, but that claim has failed and the plaint- 
iff is satisfied with the decision of the Court 
below on that point. So itis unnecessary 

“for us to deal with that point. 

The case of the plaintiff is that on the 
16th December, 1915, the defendants first 
party who were then represented by the 
Court of Wards demised certain lands to 
him and that atthe time of the lease the 
plaintiff paid to the landlords Rs. 156-5-0 as 
salami. By the leasehe undertook to pay 
certain rent for the demised land. The 
plaintiff alleged that when he went to take 
possession of the demised land he was re- 
sisted by the defendants second party who 
were already in possession Of those lands. 
He goes on to assert that he called upon 
the Court of. Wards to put him in possession 
of the demised lands but that the Court of 
Wards did not do so. The llth paragraph 
of the plaint which is material runs as 
follows :— 

“That the plaintiff further begs to state 
that if by any reason he may not be entitled 
to get possession of the lands sued upon 
with mesne profits; then as he was not put 
to possession over the settled lands by de- 
fendants second party, heis, therefore, under 
such ctrcumstances, jentitled to get the sa- 
lamiemoney Rs. 170-1-0 and Rs. 623-4-9 
which he had paid in respect of the certificate 
with interest. As per account detailed be- 
low Rs. 170-1-0 is the salami money and 
Rs. 623-4-9 is the certificate money and 
Rs. 24014-0, is the interest, in all 
Rs, 1,034-3-9.” 

I ought'to have stated that in respect of 
this demise the Court of Wards issued cer- 
tificates for the recovery ofrent from the 
plaintiff and in fact recovered Rs, 623.4-9 
from him. On these allegations the plaint- 

„iff asked that he should be put in posses- 
sion of the demised lands orthatin the alter- 
mative he should have a decree for money 
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as against the defendants first party. As I 
have said the Court of first instance thought 
that the plaintiff was not entitled to be put 
in possession of the demised lands, But in 
the view which he took he gave the plaint- 
iff a decree for money. The defendants first 
party appealed and the learned District 
Judge in the Court below has affirmed the 
decision of the Court of first instance. 

In this Court it has been urged that the 
plaintiff's suit for recovery of the salami 
paid by him to the defendants first party 
is barred by limitation and so far as his 
claim for Rs. 623.4-9 is concerned he has 
no cause ofaction since that was realised 
by the landlord in due course of law, 

I will first deal with the question whether 
the plaintiff's suit for recovery of the sa- 
lami is barred by limitation, The learned 
Advocate for the defendant-appellants con- 
tends that either Art. 62 or Art. 97 ap- 
plies and that in either case the plaint- 
iff's suit is barred by limitation and he 
relies upon the decision of the Judicial 
Committee in Hanuman Kamat v. Hanu- 
man Mandur (1). In that case the facts were 
these—a member of a jointfamily in Mithila 
sold certain properties to the plaintiff; that 
sale failed on an objection made by the 
other co-sharer, but not before the purchase- 
money had actually been paid. The plaint- 
iff thereupon instituted „a suit to recover 
the purchase money. The suit was admitted- 
ly beyond three years of the date when the 
purchase-money was paid. The Judicial ` 
Committee took the view that even ifthe 
agreement forsale was not void from the 
beginning and was only voidable, the con- 
sideration failed at all events when the pur- 
chaser being opposed found himself unable 
to obtain possession. On these grounds the 
Judicial Committee took the view that Art, 
97 applies as the plaintiff had a right 
tosue to recover tbis purchase-money upon 
a failure of consideration when he failed to 
obtain possession of the disputed property, 
They pointed out that if the agreement was 
void ab initio Art, 62 would apply, but that 
whether Art. 62 or Art. $7 applies the suit 
was in either case barred by limitation. 

Now, this caseas well as the case of 
Ardesir v. Vajesing (2) was considered 
by Sir Lawrence Jenkins in Tulsiram v, 
Murlidhar Chaturbhuj Marwadi (3). (At 


(1) 19 ©. 123; 181 A. 168; 6 Sar. P. O. J. 91; 9 
Ind. Dec (N. 8.) 527 (P. 0). on. 
(2) 25 B. 593: 3 Bom. L R. 190. 
(3) 26 B, 750; 4 Bom. L. R, 571, 
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page 756* thatlearned and distinguished 
Judge says as follows: — 

“There is but one remark that we would 
add before leaving the case: both in 
Hanuman Kamal v. Hanuman Mandur 
(1) and in Ardesir v. Vajesing (2) it ap- 
parently. was assumed that a suit for 
money had and received, or on a ecnsidera- 
tion that failed, would lie even where a 
sale deed had been executed, and effect was 
not given to the distinction drawnin Clare 
v. Lamb (4). Butit has to be observed that 
the sale-deed in Hanuman's case (1) was 
prior to the passing of the Transfer of Pro- 
perty Act, and that in Ardesir’s case (2) was 
passed at a time when that Act was nol ijin 


force in this Presidency. We allude to these . 


facts because we desire to guard ourselves 
against being taken to decide that where 
the Transfer of Property Act applies. there 
may not be remedies to which a different 
period of limitation would be applicable”. 
Now, this case is admittedly governed by 
the Transfer of Property Act and s. 103 
provides that in the absence of a contract or 
local usage to the contrary, the lessor is 
bound on the lessee’s request to put him in 
possession of the property. [A! The question 
then which I have to consider is whether an 
action for. the breach of duty declared by 
the express provision of the Lsgislature as 
containedjin s, 108 of the Transfer of Pro- 
party Actis regulated by Art.62 or Art. 97 if 
the plaintiff sues to recover the money paid 
by him as salami. In my opinion it is 
quiteimpossible to maintain this view. It 
seems tome thatan action for breach of 
duty declared by s. 108 of the Transfer of 
Property Act is regulated by Art. 116 of the 
Limitation Act if the lease isin writing re- 
gistered, the obligation being deemed to be 
embodied in the contract. In my opinion 
the view taken by the learned Judge in the 
Oourt below is right andI must affirm his 
decision on this point. [A] 

The next question is whether the plaintiff's 
right to recover the money which thedes 
fendants first party compelled him to pay 
under process of law is barred by limitation 
by any provision of the law, Now, s. 43 of 
the Bihar and Orissa Public Demands Re- 
covery Act provides as follows:— 

“The certificate debtor may, at any time 
within six months— 

(1) from the service upon him of the 


notice required. by s. 7, or 
(4) (1875; 10 O. P. 334; 44 L. J. O. P. 177; 32 L.T. 
+ 23 W R. 389. ; 


196 Ww 7 
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(2) if he files, in accordance withs. 9, a 
petition denying liability from the date of 
the determination of the petition, or 

(3) if he appeals, in accordance with 
s. 60, from an order passed under s. 10 from 
the date of the decision of such appeal, 

bring asuitina Civil Court to have the 
certificate cancelled or modified, and for 
any further consequential relief to which he 
may be entitled.” 

Pausing here for a moment it is relevant 
to point out that the plaintiff does 
say in the 8th paragraph of the plaint 
that “he filed two objection petitions in res- 
pect of both the said certificate cases before 
the Sub Divisional Officer of Madhaipura, 
but the said objection petitions were dis- 
allowed without taking evidence on the 
27th May, 1921. Against the said order of 
rejection the plaintiff preferred an appeal be- 
fore the Collector of Bhagalpur, but the 
said appeal was rejected on the 5th August, 
1921, as against defendants first party.” 
This suit having been instituted on the 28th 
September, 1921, the plaintiff clearly brings 
this case within the general rule as enun- 
ciated in s. 43 of the Bihar and Orissa Pub- 
lic Demands Recovery Act. 


I now pass on to the proviso upon which 
the learned Advocate for the appellants re- 
lies. The proviso is in these terms— 

“ Provided that no suck suit shall be enter- 
tained ih 

(a) in any case, if the certificate debtor 
has omitted to file, in accordance with s. 9, a 

atition denying liability or to state in hig 
petition denying liability the ground upon 
which he claims to have the certificate can- 
celled or modified, and cannot satisfy the 
Court that there was good reason for the 
omission.” 

It is not necessary to cite clause (b) of the 
proviso. [BIAs I understand the argument of 
the learned Advoeate for the appellant? it 
is his contention that before the plaintiff 
can make out a case under the general rule 
he must establish that the proviso has no 
operation in his cass. Now, in my opinion, 
the contention is uasustainables The onus 
of establishing tbat the case came within the 
proviso and not within the general law was 
upon the defendant. It was for him to es- 
tablish that the general rule had no appli- 
cation but that the proviso applied! B] It is 
the common case that this has not been done 
by the defendants, for it appears that the 
actual objection petitions filed by the plaint- 
ifin those proceedings have-net besa fled 

e 


. proportionate part of the 


» 
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in this case. In my opinion the decision of 
the Court below on this point is right. The 
appeal fails and must be dismissed with 
costs, 

Scroope, J.—I agree. 

A. N. A, Appeal dismissed 


, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Civru Sum No. 788 oF 1922. 
March 13, 1923. 
Present:—Mr. Madgavkar, A. J.C. 
Firm or CHOTIRMAL HIRANAND— 
PLAINTIFFS 


versus 
Tar CLIVE INSURANCE Co,— 
DEPAN DANTS. 
. Insurance policy—Reservation of power to cancel 
policy, legality of. 


< A condition in an insurance policy that the insur-- 
ance company has power to cancel the policy at any. 


time during its currency subject to a notice on the 
part of the company and refund to the plaintiff of a 
premium already paid 
by him is neither void nor subject to the condition 
of good cause being shown for the cancellation. [p. 


_ 711, col. 2; AJ 


Sun Fire Office v. Hart (4), followed. , 
Mr, Kewalram Jethanand, for the Plaint- 


ifs. 
_ Mr. Tolasing Khushalsing, for the Defend- 


ants. > 

. JUDGMENT.— Plaintiff sues 
Rs. 349 as damages due from the defend- 
ants on account of damage, caused by an 
accident, to hissmotor car which he had 


insured with the defendants, under a policy - 


Ex. No.5. The main defence of the de- 
fendants was that they had, under condi- 
tion 8 ofthe policy, cancelled the policy, 
prior to the date of the accident. The trial 
has proceeded on issue No.3, which runs 
as fellows :— 

“ Were the defendants entitled, with 
or without good cause, to cancel the policy, 
and if so from what date did the can- 
cellation take place.” 

The defendants’ letter of cancellation is 
dated the 2ist March, and they have pro- 
duced the postal receipt of registration of 
that date. From the acknowledgment it 
appears that the Jetter did not actually 
reach the plaintiff till the 2nd April. For 
the purposes at this issue it is agreed that 
the defendats posted the letter on the 21st 
March, and thatit did not reach till the 
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2nd April. The accident on which the 
plaint is based occurred on the 31st March, 
1922. 

It is argued for the defendants that under 
condition 8 of the printed conditions 
of the policy, the cancellation took effect 
from the 24th or the 25th March, at the 
latest, and thatthe plaintiff's claim found- 
ed on an accident which occurred on the 
3lst March, fails. For the plaintiffs it ia 
argued that the defendants had, under the 
conditions of the policy no right to cancel 
the policy for a period in respect of which 
the premium had already been paid, and 
that they could only cancel it in respect 
of a period of unpaid premium ; secondly, 
that the cancellation could not, as against 
the plaintiffs, take effect before the znd 
April, when he received it; and, thirdly, 
that there was an implied condition in the 
policy that the cancellation should be for 
some good and substantial cause - stated, 
which the defendants hadnotdone. There- 
fore, on all these grounds the plaintiff is not 
bound by the alleged cancellation. 

Reading the conditions including the 
7th and &th conditions as a whole, the first 
question is whether the defendants had any 
power tocancel the policy on the 21st 
March. The plaintiff had paid the whole 
premium upto 3lst December, 1922. Con- 
dition 8 runs as follows :— 

Condition 8—‘The Company shall 
not be bound to give notice that any 
renewal is due, and the Company may 
at any time by notice to the insured 
cancel the policy as from three days after 
the date when the insured should receive 
such notice in the ordinary course of post, 
subject and without prejudice to any rights, 
either of the Company or the insured aris- 
ing under the policy prior to that date, 
and the insured shall be entitled to a return 
of any premium paid by him after deduct- 
ing a proportionate part thereof for the 
part of the year during which the policy has 
been in force.” 

Whatever support the first sentence of 
condition 8 might give to the contei- 
tion that the power of cancellation is meant 
to be exercised in respect of renewals due, 
such a construction is inconsistent with 
the concluding words of the clause that 
the insured is entitled toareturn of any 
premium paid by him in respect of that 
period. Reading conditions 7 and 8 
together, it appears that after the expiry 
of the period of the premium, the polley 
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had nevertheless to be in force for four 


days. In default of payment within these - 


four days of grace it lapses from the fifth 
day onwards. Therefore, there could be no 
question of the return of any premium paid, 
if condition 8 and the power of can- 
cellation thereunder were limited to cases 
of renewal, and of unpaid premiums. 
Further, inthe policy, now in question, on 
which these canditions were endorsed, 
there was no question of periodical pay- 
ment, during the period contracted for 
insurance. The insurance was for one year 
and the whole premium of Rs, 130 for that 
year had heen paid in advance, 

In regard to punctuation, it is clear that 
condition 8 is not very accurate, com- 
mas being -employed throughout, where, 
possibly, on the strict rules of Grammar, 
semicolons and full stops were due. I 
conclude, therefore, that condition 8 in 
the policy in suit gives the defendants 
power tocancel the policy at any time 
during its currency subject to notice on 
their part, and refund to the plaintiff ofa 
proportionate part of the premium already 
paid by him. 

“On the second question the words of 
condition 8 are clear, Oancellation has 
effect as from three days after the date 
when the insured would receive such notice 
in the ordinary course of post. am un- 


able to agree with the contention on behalf 


of the plaintiff that this contention would 
only hold good in cases where the insured 
fails to receive the notice, but that where 
he actually does .receive it, the actual date 
of such receipt should be the date of can- 
cellation and not three days from the date 
when he should have received it. The 
condition itself makes no such distinction 
and no such limitation by insertion of 
words such as “in case of non-receipt.” 
Failing such express limitation, the de- 
fendant is entitled, evenin cases of late 
receipt, to calculate the date of cancella- 
tion according to the words actually con- 
tained in condition 8. It follows that 
cancellation in suit would take effect as 
from three days after the date when the 
plaintiff should have received the letter 
and not from the actual date of receipt by 
the plaintiff. In the present case the letter 
was posted by the defendant in Karachi to 
the plaintiff who resides and carries on 
business at Karachi. Ordinarily, therefore, 
it should have reached the plaintiff the day 
’ following the day of posting ; or ifa Buna 
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day intervened at the least on the second 
day at the latest, i. e., the 23rd March, 1922. 
It follows that as against the plaintiff the 
defendant is entitled to cause the letter of 
cancellation to take effect from the 26th 
-March, onwards i.e., prior to the accident 
In suit. ' 

[A] With regard to the question of good 
cause, there is no such condition expressed 
either in the policy or its conditions. It 
is argued by the plaintiffs on the autho- 
rity of New Zealand Spinning Co. v. 
Societe Des Ateliers Et Chantiers De 
France(1); Choonilal Dayabhai & Co. v. 
Ahmadabad Fine Spinning and Weav- 
ing Co. (2) ; Chotalal Lallubhai v..Champsey 
Umersa & Sons (3) that the power of cancel- 
lation must be employed subject to an 
implied condition of geod and reasonable 
cause, These cases, however, hardly go to 
the extent necessary for the plaintifs 
case. They are merely applications of 
the general principle thata party cannot 
take advantage of his own wrong, and that 
a party which has contracted to deliver 
goods and who himself is responsible for 
the breach cannot escape damages under. 
a general power of avoiding the contract, 
without showing reasonable cause for non- 
delivery, since such cause is implied in the 
genéral power. That principle, however, ` 
has no application in the present case, As 
is pointed out by Lord Watson in Sun Fire 
Office v. Hart (4) a general condition reserv- 
ing the power of cancellation by Insur- 
ance Company is rot necessarily void 
or subject to a condition of good cause 
shown, [A] the reason being as follows :— 

“There may be many circumstances cal- 
culated to beget in the mind of a fair and 
reasonable insurer, a strong desire to ter- 
minate the policy, which it would be in- 
convenient to state and difficult te prove; 
and it must not be forgotten that thewhole 
business of fire insurance offices consists 
in the issue of policies, and that they have 
no inducement, and are not likely, to cur- 
tail their business without sufficient cause. 
On the other hand, the insurer gets all 
the protection which he pays for, and when 


(1) (1919) A. C. 1; 87 L. J. K. B. 746; 118 L. T, 
731: 14 Asp. M. ©. 291; 62 S.J. 519; 34 T. L R 


400. 
(2) 67 Ind. Cas. 223; 24 Bom. L. R. 295; 46 B, 806- 
A. I. R. 1922 Bom. 44. i 
(3) 75 Ind. Cas, 233; 24 Bom. L. R. 877; A.L R. 
ga CORTE 0, 98 103; 58 L, J j 
4) (1889) 14 A. 0, 98 at p. 103; 58 L, J, P, O, 69; 60 
ut, 347; 87 W. R, 801; 88 J, P, 848, : 
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the policy is determined, can protect his 
‘own interests by effecting another insur- 
ance,” 

In the present case of insurance of motor 
cars itis obvious that the general conduct 
of owners and drivers of motor cars in 
Karachi, or the particular reputation of the 
plaintiff or his driver might be respec- 
tively legitimate motive in the defendante’ 


mind to reserve to themselves and acting | 


upon power to terminate the policy without 
exposing themselves to the difficulty and 
risks of proving it, or continuing it. Such 
a power isnot unknown in the case of 
insurance policies and the Courts have 
given effect to it without implying or add- 
ing to it, legal liability of stating and 
proving good and reasonable cause. That 
ground of the plaintiff, therefore, also fails. 

It follows, therefore, that except the re- 
fund of insurance money Rs. 97-3-0 the 
- plaintiff isnot entitled tothe other reliefs 
claimed. Decree for the plaintiff for 
Rs. 97-3-0. The rest of the plaintiff's claim 
is dismissed with costs. 


R. L. Decreed in part. 


PATNA HIGH COURT. 

Crvin Revision No. 520 oF 1926. 
February 11, 1927. 
Present:—Justice Sir B. K. Mullick Kr., 
Kumar GYANENDRA CHANDRA 
CHANDRA PANDI—Puaintirr— 
PERIITIONER 
VETSUS 
. Tun SECRETARY or STATE rər INDIA 

In COUNCIL— DEFENDANT— OPPOSITE- 
Parry. 

Sonthal Pergannas Setilement Regulation (III of 
1872;, ss 5, 10—“Land”, whether includes minerals— 
Suit to establish right to minerals, whether barred. 

The term ‘land’ ins. 5 of the Sonthal Pergannas 
Regulation, III of 1872, includes the soil and sub-soil 
but does not include mines or minerals. [p. 713, col. 


"Ordinarily a mineral isany substance which is part 
of the natural formation of the earth except the 
common soil or the rock of the country. [p. 713, 
col. 2; B] i 

: A dispute as to nfinerals lying upon or under the 
surface does not relate to land within the meaning 
of the Sonthil Pergannas Settlement Regulation 
anda suit in the ordinary Civil Court to establish a 
claimant's right thereto is not harred under the 
provisions of s. 5 of the Regulation. [ibid;C] 

Application against an order of the Sub- 
ordinate Judge, Pakur, dated the 2nd Sep- 


tember, 1926. 
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Messrs. N. C, Sinha and N. C. Ghosh, for 
the Petitioner. 

Mr. Sultan Ahmad Government Advocate, 
for the Opposite Party. 


JUDGMENT. —This case arises out of 
the following land acquisition proceed- 
ings: — 

(1) By a declaration dated the 12th July, 
1909, and 2nd December, 1909, under the 
Land Acquisition (Mines) Act the  Iccal 
Government acyuired 205775 acres of land 
in Mouzas Pipuljuri, Rajbandh and Kha- 
projola. The declaration recited that 
“ Mines of coal, iron, stone, slate or other 
minerals, lying under the land, or any par- 
ticular portion of the land except only such 
parts of the mines and minerals as it may 
be necessary to dig, or carry away, or use 
inthe construction of the work for the pur- 
pose of which the land is being acquired, 
are not needed.” 

It further recited that “land is re- 
quired to be taken by Government at 
the public expense for a public pur- 
pose, viz., for quarries in the Sonthal Per- 
gannas in connection with the construction 
of the Lower Ganges bridge at Sara in the 
villages of Khaprojola, Pipuljuri and Raj- 
bandh.” 

(2) By declaration dated the 24th July, 
1909, the Local Government acquired 44°20 
acres in Mouzas Nabinagar, Khotapara, 
Pipuljuri and Rajbandh for constructing 
quarry sidings. 

(3) By declaration dated the 11th August, 
1909, the Local Government acquired 345 
acres in Mouza Pipuljuri for staff quarters, 

(4) By declaration dated the 24th August, 
1909, the Local Government acquired “62 
acres in Mouza Nabinagar for a railway 
siding. 

(5) By declaration dated the 17th Sep- 
tember, 1909, the Local Government acquir- 


ed 136 acres in Mouza Pipuljuri for 
drainage sidings fcr the Pakur stone 
quarry. 


y , 

(6) By declaration dated the 22nd Febru- 
ary, 1910, the Local Government acquired 
the ‘41 acres in Mouza Pipuljurifor Police 
staff quarters. 

The total amount of land acquired, 
therefore, amounts to 91°08 acres in Pipul- 
juri, 121°87 acres in Rajbandh, 4°48 acres 
in Khaprojola, 6'27 in Basmata, 18 46 acres 
in Nabinagar and 863 acresin Khotapara. 

The petitioner who is the plaintiff in a 
suit in the Court of the Subordinate Judge 
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of Pakaur and claims the l6-annas patni 
right in Mouzas Khaprojola, Pipuljuri, Raj- 
bandh and Basmata and 8 annas proprie- 
tary right in Mouza Nabinagar, asks in that 
suit fora decree for possession of the sub- 
soil, including stones and other minerals 
lying in or upon or under the lands cover- 
ed by the declarations relating to these five 
Mouzas. AE 

‘It is contended on behalf of the Secre- 
tary of State, the opposite-party, that the 
jurisdiction of the ordinary Civil Court is 
excluded by reason of 8.5 of Regulation 111 
of 1872 which enacts that when a notifica- 
tion is published that a settlement shall 
be made of any particular area in the Son- 
thal Pargannas then nosuit shall lie in any 
Civil Court for any land or any interest 
in, or arising out of, land in the area cover- 
ed by the notification between the date 
of the notification andthe date on which 
such settlement is declared to have been 
completed. During this period the sole 
tribunal competent to try the suit shall be 
an officer appointed by the Lieutenant- 
Governor under s. 2 of the. Sonthal Pergan- 
nas Act 1855 or under s. 10 of Regulation III 
of 1872. — i 

It ig admitted that there is such a spe- 
cial officer competent to try the suit 
ifs. 5 of Regulation III of 1872 applies. | 

[A] The only question is whether the 
plaintiff's suit is one for any land or interest 
in land within the meaning of Regulation 
TLL of 1872. 

Now the expression “land” has not been 
defined in this Regulation, the object of 
which is to provide for the peaceand good 


Government of the territory known as 


the Sonthal Pergannas. The short title of 
the Regulation is ‘‘ The Sonthal Pergannas 
Settlement Regulation”, and it is obvious 
from an examination of its various provi- 
sions that one of its objects is to authorize 
a preparation of a Recordof Rights of the 
surface land which includes either all the 
land except the mines or the soil overlying 
the minerals. I think the term soil is 
co extensive in meaning with the term land 
as used in the Regulation. The term land 
in the Regulation includes thesoil and the 
sub-soil but does not include mines or 
minerals. [A] 

I am supported in this interpretation 
by thefacts that it does not appear that 
in any previous Settlement under the Regu- 
lation a Record of Rights has ever been 
made of minesor minerals, The Settle 
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ment Officer has hitherto been considered 
competent to makea Record of Rights of 
the surface land including pits and exca- 
vations but not of any mines or minerals. 
I am of opinion that this view of the Regu- ` 
lation is correct. 

With regard to thesub-soil as distinguish- 
ed from the surface land, I think the same 
interpretation applies. 

Now it appears that the lands covered 
by the declarations consist of a layer of 
clay andthen of a layer of boulders of 
stone and then ofa layer of hard rock. It 
appears also that in some places the rock 
comes up to thesurface. 

[B] A quarry is an excavation for getting 
minerals ‘and itis admitted that Govern- 
ment have made such exéavations on the 
area in suit and have extracted stone there- 
from. Ordinarily a mineral is any sub- 
stance which is part ofthe natural formation 
of the earth except the common soil or the 
rock of the country. [B] From the Land 
Acquisition proceedings it would seem 
that it isadmitted that the stone taken by 
Government from the quarries is mineral 
within the meaning of the declarations, 


In his suit the plaintiff claims the sub- 
soil including the minerals. In the view 
I take the sub-soilis land within the mean- 
ing of the Regulation and the Subordinate 
Judge has nojurisdiction. But it is clear 
that the subject-matter is not the soil or 
the sub-soil but a mineral nct included 
therein. In fact the plaintiff's claim is 
that the Secretary of State’s right to 
extract s‘one from the quarries is spent 
and that he alone has now the right to 
extract stone from the quarries or the 
underlying rock. 

The Secretary of State has already ad- 
mitted that no mineral rights have been 
acquired by him ia the subject matter of 
the declarations 2, 4, 5and 6 and the cgn- 
test seems to turn upon declaration J]. 
The Secretary of State claims that al- 
though he is not entitled to coal, iron, stone, 
slate or other minerals the declaration en- 
titles him to continue to take stone for the 
Lower Ganges bridge. e . 


[C] Therefore, the dispute between the 
partiesis confined to a mineral lying upon 
or under the surface ; it does not relate to 
land within the meaning of Regulation III 
of 1872 and the plaintiffs suit, therefore, 
does not come within the purview of s. 5 of 
the Regulation, [C] _ 


-T14 

The case is one of first impression, but 
giving the best consideration I-can do it 
I am satisfied that the contention of the 
` Secretary of State must fail and that 
the Subordinate Judge has jurisdiction to 
try the suit. 

The application, therefore, succeeds and 
is allowed with costs; hearing fee three 
gold mohurs. 


A. N. A. Rule made absolute. 


— — 


OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 543 oF 1925. 
August 11, 1926. 
Present—Mr. Justice Raza. 

Syed SADIK HUSAIN—Dzrenpant 
—APPELLANT 
versus 
Mir ETIZAD HUSAIN—PLaIntTIFF— 
RESPONDENT. 

Adverse possession—Vacant plot in’ abadi—Occa- 
sional acts of trespass, whether constitute adverse pos- 
session—Assertion-of hostile title, necessity of. 

The possession of vacant land in the abadi of a 
village must be presumed to be in the owner of the 
village as possession in such cases goes with title. 
|p. 714, col. 2; A h NK 

The doctrine that possession of part is in law 
possession of the whole does-not hold good in the 
case of a trespasser if the whole is otherwise vacant. 
Possession of a trespasser must be confined to the 
land actually occupied by him. [p. 715, col. 1; B] 

A taluqdar may be in possession of the vacant 
plots of the abadi of the village without actual user 
of it and a person does not necessarily dispossess the 
owner by occasionally keeping fuel or tethering cattle 
or by erecting a ridge over the land or by otherwise 
trespassing upon it. To dispossess the owner he 
must assert clearly that he claims the right to hold 
possession: as owner, or his conduct must be such as 
to amount'to an assertion of an intention to exclude 
the actual owner. [p.715, col. 2; C] 

Maheshwar Baksh Singh v. Pratap Bahadur Singh 
(1), Framji Cursetji v. Goculdas Madhowji (2) and 
Thakur Sheo Narain Singh v. Bodal Singh (3), fol- 
lowed. x $ f 

Appeal from a decree of the Subordi- 
nate Judge, Bara Banki, dated the 8th 
September, 1925, confirming that of the 
Munsif, Fatehpur(at Bara Banki), dated the 


29th September, 1924. 
` Mr. Ali Zaheer, for the Appellant. - 
Mr. M. Wasim, for the Respondent. 
. JUDGMENT .—This is an appeal from 
aj decree of the learned Subordinate Judge, 
Bara Banki, dated the 8th September 1925, 
affirming a decree of the learned Munsif 


of Fatehpur, dated the 29th September, 


4924, 


SADIK HUSAIN V. ETIZAD HUSAIN. 
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The plaintiff is the taluqdar and pro- 
prietor of village Bhanmau. The defend- 
ant lives inthat village and has got under- 
proprietary rights in certain plots (not the 
plots in dispute) in the village, The 
plaintiff brought the present suit against 
the defendant for possession of abadi plot 
No, 228 and one bigha of uncultivated 
land out of three other abadi ‘plots, viz, 
Nos. 225, 230 and 231, situate in village 
Bhanmau. The claim was resisted by the 
defendant on various grounds, The first 
Court decreed the plaintiff's claim subject 
to certain reservations in favour of the 
defendant. The defendant's appeal against 
the portion of the decree, which was 
against him, was dismissed by the learned 
Subordinate Judge.. He has now come to 
this Court in second appeal. 

It appears that there was litigation be- 
tween the -parties about the plots in dis- 
pute and certain other plots in village 
Bhanmau in the year 1906. In that suit 
the plaintiff's claim was decreed on the 
14th May, 1906, and it was declared that 
the plots in dispute along with certain 
other plots were owned and possessed by 
him. It was pleaded by the defendant in 
the present suit that he and his predeces- 
sors have been in adverse possession over 
the land in dispute for more than 12 years. 
This is the only point for decision in this 
appeal. The learned Subordinate Judge 
has held that the present suit is governed 
by Art. 142 of the Limitation Act. [A] 
Nos 225, 230 and 231 are plots of vacant 
land in the abadi of the village of which 
the plaintiff-respondent is the owner. It 
must be presumed that he is in possession 
of that land, asin such cases possession goes 
with title. [A] There is nothing on record 
to rebut that presumption. Theappellant’s 
learned Counsel has not pressed the appeal 
so far as the said numbers are concerned, 


. He contends, however, that the plaintiff's 


suit should be dismissed in respect of 
No. 228, as the defendant has succeeded 
in proving his adverse possession over 
that number. It appears that there are 
some trees on No. 228. It has been found 
by the learned Subordinate Judge that 
the plaintiff was in possession of the trees 
decreed in his favour by the first Court, 
till some four years before the date of 
the suit. He has found also that there ig 
not an iota of evidence to prove that the 
defendant ever exercised any such acts 
ef possession as the keeping of fuel or the 
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tethering of cattle on the vacant land of 
plot No. 228, in assertion of his right to it. 
All that the appellant's evidence goes to 
show is that such acts were done by him 
only occasionally.. [B] It was argued.on 
behalf of the appellant that having regard 
‘to the fact that the defendant's house stood 
on one side of No, 228 and that he hada 
ridge on a part of plot No. 228, it should 
be held that he has been in adverse pos- 
session over the whole plot. However, 
the doctrine, that possession of part isin 
law possession ‘of the whole, does not-hold 
good in the case of a trespasser, if the 
whole is otherwise vacant, Possession by 
a trespasser is confined to the land 
actually occupied by him Maheshwar 
Baksh Singh v. Pratap Bahadur Singh 
(1). There is nothing to show that by 
erecting theridge the appellant intend- 
ed to assert his possession over the entire 
plot No. 228. |B] 

Inthe case of Framjt Cursetji v. Gocul- 
das Madhowji (2) “a small piece of land 
being pf no present use to its owner and 
being: convenient in many ways to his 
neighbour, the latter made use of it, in 
various ways, without objection for more 
than 12 years. A privy and sheds for cows, 
goats, fowls, ete., and a hut for a gariwalla 
all, however, structures of a flimsy and 
purely temporary character......... were said 
to have- been constructed and maintained 
for riany years on the said piece of land. 
Such user, it was contended, amounted to 
adverse possession. It was held that such 
user as this was insufficient to give a 
title to the land by adverse possession. 
User of this sort, under similar circum- 
stances, is common in this country and 
excites no particular attention. It is 
neither intended to denote, or understood 
as denoting...... on the one side or the 
other...... a claim to the ownership of the 
land and, where this, and no more, is the 
case it would be wrong tə hold that a 
claim by adverse possession has been made 
out.” As pointed out in the case of Thakur 
Sheo Narain ‘Singh v. Bodal Singh (3) 
“whether atalugdar sues for possession of 
waste land, jungle land, tank land, ete., 
situate in his taluga prima facie evidence 
of his possession within 12 years anterior 
to the date of suit must be given, but in 
determining this Re evidence: pi 

1) 2 Ind. Oas, 63; 12 O 


z 16 B. 338 i, y Tad, Des, ee in 708. 
G $0.0, 4 
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physical acts of enjoyment and user indi- 
cating possession is not necessary. The 
tuluqdar’s title having been established, 
his possession if shown to have existed 
at some prior period should be presumed 
to continue, until possession is taken of 
by another person in an exclusive manner, 
[C] A taluqdar may be in possession of such 
lands without actual user of it, and a 
person does not necessarily dispossess the 
owner of the land by planting trees or by 
cultivation as he does not by walking over 
or otherwise trespassing on it. To dispos- 
sess the owner, he must assert clearly that 
he claims the right .to hold possession as 
owner, or his conduct must be such as 
to amount to an assertion of an intention 
to exclude the actual owner.[C] In cther 
words, there must be evidence of a deter- 
mination to exercise physical power to 
deal with the land on his own behalf.” 
In my opinion the lower Courts were per- 
fectly right in holding in this case that 
the defendant has failed to establish his 
adverse possession. The case was rightly 
decided. 

I can find no ground for interference 
and dismiss the appeal with costs. The 
decree of the lower Appellate Court is con- 
firmed in all respects, 

ALN, A. Appeal dismissed, 


— 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

, Cıvıl Sorr No, 479 oF 1922. 
November 29, 1922. 
Present:—Mr. Madgavkar, A. J. ©. 
DHARAMDAS PREMCHAND— 
PLAINTIFF 


versus hi g 
- RAMOOMAL AND ANOTHER— . 
‘DEFENDANTS. 
Transfer of Property Act (IV of 1882), s. 59— 
Attestation, meaning of —Scribe, when attesting witness. 
The scribe can be acompetent attesting witness 
provided he has not confined his function to writing 
the deed or signing for an illiterate executant but 
has further authenticated the mark of the illiterate 
or the signature of the literate executant. Where 
the executant has made no mark or impression or 
signature, ‘but the only signature for the executant 
is that of the scribe, then. the latter being executant 
cannot be attesting witness also. Nor canthe mere 
signature of the. scribe, at the end of a document. be 
fests “a attestation* udlesd'ho actually and clearl 
ele aa ansttesting witness, [p, 716, ool, 2; p. 747, 
. 
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The scribe ofa document who had seen it executed 
endorsed below the executant's signature as fol- 
lows:—-''Written at the request of -the parties by 
Chatomal bond-writer," 

Held, that the endorsement amounted to an attesta- 
tion by the scribe within the meaning of s, 59, Trans- 
fer of Property Act. [p. 717, col. 1; B] ` , 

Mr. Kewalram Jethanand, for the Plaint- 
iff. 

Mr. Hiranand Bulchand, for the Defend- 
ants, 


JUDGMENT.—Suit by the plaintiff on 
a ‘mortgage for five hundred rupees, pur- 
porting to be executed in his favour on 
the 30th November, 1920, by the defendant 
Ramoomal, who died subsequent to the 
institution of the suit andis now represent- 
ed by his minor son Roopo by his guardian 
ad litem Gopal. The deed of mortgage is 
sought to be proved on the evidence of 
the plaintiff and the attesting witness 
Thakumal and -of the writer Chatomal, 
who below the signature of the execut- 
ant, and of Thakumal has endorsed as fol- 
lows:— | 

“Written at the request of the parties by 
Chatomal bond-writer.” 

The ‘only substantial question, therefore, 
is whether this endorsement of Ohatomal 
can be treated as an attestation by Chato- 
mal in compliance with s. 59 of the Trans- 
fer of Property Act, which requires that 
the instrument in question should be attest- 
ed by at least two attesting witnesses. 

In India the difficulties in the way of 
carrying out the provisions of law are em- 
phasized, by the ignorance or the illiteracy 
of the executants which is so common and 
of purda among women of a certain class. 
To this must be added a third circumstance, 
viz., that the instruments in question are, 
more often than not, in the Mofussil and 
even in,cities like Karachi, drawn up not 
by lawyers, but by clerks and scribes, 


who efijoy greater credit among the public | 


for a proficiency in English and in Law, 
which they ale, however, far from possess- 
ing. In the present case, for instance 
(where the executant was literate and has 
along with another attesting witness, made 
his own signature in Sindhi) if the bond- 
writer had signed below ‘Thakumal’ ex- 
pressly as.anattesting witness, the present 
difficulty might not have arisen. He has, 
however, expressly made the endorsement 
as above. He has explained in his evi- 
dence that he did so because of the ab- 
sence of other attesting witnesses and 


DHARMDAS PREMOHAND 0, RAMOOMAL, 
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that it was his practice to make such an 
endorsement in token of attestation where, 
besides writing the bond, he had to attest 
it as a second attesting witness. The 
three witnesses agree, and the evidence 
appears to be true that they all signed at 
one and the same time in the office of the 
bond-writer, at the time of execution. The 
question is whether on these facts, as is 
argued for the plaintiffs Chatomal’s signa- 
ture can be taken as that of the second 


- attesting witness necessary in law, or whe- 


ther as is argued for the defendant, it is 
insufficient for the purpose, and must be 
considered merely as the endorsement of 
the writrer of the instrument. The doubt 
as tothe meaning of the word ‘‘attested” 
in.s. 59 of the Transfer of Property Act, 
existing at the time of the docision in 
Shamu Patter v. Abdul Kadir Rawthan (1) 
has been set at rest by the Privy Council 
decision in appeal [Shamu Patier v. Abdul 
Kadir Rowthan (2)| following Burdett v. 
Spilsbury (4) that— i 

“The party who sees the document exe- 
cuted isin fact a witness toit: if he sub- 
scribes as a witness, he is then an attesting 
witness,” 

But a mere acknowledgment to the wit- 
ness of his signature by the executant or 
by some one on his hehalf, even at the 
time, is not enough. Ganga Pershad Singh 
v. Ishri Pershad Singh (4). The attesting . 
witness must, knowing the executant, ac- 
tually see him signing. Padarath Halwai 
v. Ram Narain Upadhia (5): 

TA] The ecribe can beacompetentattesting 
witness: Jagannath Khan v. Bajrang Das 
(6) provided that he has not confined his 
function to writing the deed or signing 
for an illiterate executant: Ranu v. Lax- 
manrao (7), Badri Prasad v. Abdul Karim 
(8) but has further authenticated the mark 


(1) 3l M. 215; 3 M. L. T. 300; 18 M. L. J. 219, 

(2) 16 Ind. Cas. 250; 35 M 607 at p: 614; 16 C. W. 
N. 1009; 23 M. L. J. 321: 12 M. L. T. 338; (1912) M. 
W.N. 935; 10 A. L. J. 259; 14 Bom. L. R. 1034; I6 C. 
L. J. 596; 39 I. A. 218 (P. ©.). 

(3) (1843) 10 OL & F. 340; 59 R. R. 105; 8 E.R. 
172; 7 Scott. (N. R.) 66; 6 Man. & Gr. 386. 

(4) 45 Ind. Cas. 1; 45 O. 748; 4 P.L. W. 349; 16 
A. L. J. 409; 3t M. L. J. 545; 27 O. L. J. 548: 23 0, 
W. N. 697; 20 Bom. L R. 587; 23 M L. T. 388; 
(1918) M. W. N. 382:8 L W. 176; 451. A. 94 (P. 0.) 

(5) 30 Ind. Oas. 366; 37 A. 474; 13 A. L. J. 809; 19 
O. W. N. 991; 17 Bom. L. R. 617; 18 M. L. T. 85; 2 
L. W. 639; 29M. L J. 159; 220. L. J. 165; (1915) M. 
W. N. 709; 42 I. A. 163 (P.C). j aot 

(6) 6? Ind. Cas. 97:48 O 6l. . 

(7) 1 Ind. Cas. 484; 33 B. 44; 10 Hom, L. R. 943, 
(8) 19 Ind, Oas, 451; 35 A, 254; 114, Ía J, 260, 
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of the illiterate or the signature of the 
literate executant; Govind Bhikaji v. Bhaw 
Gopal Lal (9): When the executant has 
made no mark or impression or signature; 
but the only signature for the executant 
is that of the scribe, then the latter being 
executant cannot be attesting witness 
also; Rajani Kanta Bhadra v. Panchananda 
Nae Ghosh v. Rakshakaly Dassi 
(11). [A 

Nor can the mere signature of the scribe 
at the end of the document be treated as 
attestation unless he actually and clearly. 
signed asan attesting witness: Dalichand 
Shivram Marwadi v. Lotu Sakharam Pardhi 
(12), distinguishing Govind Bhikaji v. Bhau 
Gopal Lal (9). 


.[B] In the present case I hold that the 


bond-writer actually saw the execution and 
the signature of the deceased defendant and 
the other attesting witness and made his 
own signature below the latter. 
reason to doubt bis evidence that the 
object of his putting his signature below 
that cf the other attesting witness at the 
time of execution was that the executant 


and he meant that the scribe was to be 


the second attesting witness. As I have 
said above it is unfortunate that the bond- 


writer, not being content with signing like . 


Thakumal, has added the words “written 
at the request of the parties.” That need 
not, however, in my opinion, derogate, 
(particularly in a case, where as here, a 
person of the class of the bond-writer is 
not of very great proficiency in English) 
from the fact that he saw the instrument 
executed and subscribed to it as an attest- 
ing witness. i 

. Though the case is very near the time, 
it is on the facts nearer to the case Govind 
Bhikaji v. Bhau Gopal Lal (9) than to the 
case of Dalichand Shivram Marwadi v; Lotu 
Sakharam Pardhi (12). 

I would, therefore, hold on the whole 
that the signature of the bond-writer was 
intended and was made and can be treated 
in law as that of an attesting witness, 
despite the unfortunate addition of the 
words above the signature. It follows, there- 
fore, that the deed is valid iù law. [B] 


(9) 39 Ind. Cas. 61; 41 B, 384; 19 Bom. L. R. 147. 
(10) 4» Ind. Oas. 720; 46 O. 522; 23 C. W. N. 290. 
-(11) 63 Ind. Cas. 507; 49 ©, 438; 26 O. W. N. 264; 

A. I. R. 1922 Cal 168. . 
142 55 Ind. Oas, 616; 44 B. 405; 22 Bom. L. R. 


HAI Bo v. Mar ÔN Gat. 


I see no: 
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There is no other contention raised in 
the case. There will be a declaration that 
Rs. 610 are due to the plaintiff from the 
deceased ‘defendant on the mortgage and 
there will a decree in the form laid down 
in O. XXXIV,r. 4, Civil Procedure Code, 
for this amount against the estate of the 
deceased Ramoomal and the mortgage pro- 
perty, the plaintiff being at liberty to 
apply to make the decree final after six 
months if the amount is not paid. Interest 
at 21 per cent. per annum upto the expiry 
of the six months and thereafter at 6 per 
cent. till payment. Costs on the estate of 
the deceased Ramoomal. __ 

In a suit by the mortgagee, such as the 
present, the mortgagor is estopped from 
disputing his own title to the property, 
or from contending as the defendant here 
sought to do that on the 27th April, 1915, 
prior to the mortgage in suit the deceased 
mortgagor had already sold the property 
by a registered-deed to one Rechiram 
Menghraj. A mention of this allegation 
should, however, be made in the sale pro- 
clamation, if any, that might issue in execu- 
tion proceedings, 


R. L Suit decrecd, 


RANGOON HIGH COURT. 
Civin MisceLLangous APPEAL No. 98 oF 1926, 
December 22, 1926. 

Present:—Justice Sir Benjamin Herbert , 
Heald, Kr., and Mr. Justice Cunliffe. 
MAI BU-—APPELLANT 
VETSUS 
MAI OH GAI—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XL, r. 1— 
Partition suit—Receiver—Grounds for appointment, 
In a suit for partition, the parties were near rela- 
tives who had lived together for many years and 
were still living together at the date of the suit. 
They were admittedly joint-owners of the pro- 
perty which they had been enjoying for along time 
for their maintenance. There was a dispute only as 
regards the shares and it seemed probable that the 
plaintiff was entitled onlyto one-fourth of the pro» 
perty while the defendant was entitled to the rest: . 
Held, that under the circumstances it was improper 
to oust the defendant from the enjoyment of his 
admitted half share of the property by appointing a 
Receiver for the whole property. [p. 718, col. 2; A] 
Appeal against an order of the District 
Court, Minbu, in Civil Miscellaneous No, 2 


. of 1925. 


Messrs. Chatterjee and Ganguli, for the » 
Appellant. 
Mr. E. Maung, for the Respondent, 
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JUDGMENT. 

Cunliffe, J.—The point in this appeal 
is a very short one. It turns on the question 
whether the learned Judge in the Court 
below exercised his judicial discretion cor- 
rectly in appointing a Receiver to certain 
property. 


The appellant and the respondent to the 
appeal are two old ladies who have lived 
together for many years. They are the 
joint owners of the remainder of the estate 
belonging to the late U Waik Gala and 
his wife Ma Kyu. The estate consists, 
itis said, of both immoveable and moveable 
properties, In: the end, however, the 
two old- ladies quarrelled, The result 
of this quarrel was that Ma Oh Gyi brought 
an action against her friend Mai Bu in 
which she claimed (1) a declaration that she 
was entitled to a-half share of the joint pro- 
perty; (2) an account of the dealings in the 
joint property; and (3) mesne profits, She 
also applied for an order appointing a 
Receiver for the whole property, as she 
alleged that the income had been wasted 
and was likely to go on being wasted by ex- 
tiavazance in house expenses and over- 
subscription to charities to the detriment of 
herself. The learned Judge made an order 
appointing a Receiver. During the course 
of hig order he made use of these words: 
“There is no authority to show that in a 
case like the present the Court cannot 
appoint a Receiver, although the Court is 
required to proceed with extreme caution 
where the defendant is in possession of the 
property in suit.” 

There may be no authority to show ‘that 
the Court cannot appoint a Receiver in these 
circumstances, but 1 have been unable to 
find any authority in similar circumstances 
that itis in the habit ofso doing. The 
appropriate order relating to such appoint- 
“ment în the Code of Civil Procedure is 
O. XL. That order is widely drawn in that 
it-lays down that the appointment of a 
Receiver may take place when it appears to 
the Court to be just and convenient. 


There have been cases where a Receiver 
“has been appointed in suits for partition 
[see the cases of Ramji Ram-v, Salig Ram 
(1) and also in- the case of Poreshnath 
Mookerjze v. Omerto Nauth Mitter (2). But 
the facts of neither of these two cases, in 


+ (1) 5Ind. Cas. 96; 140. W. N. 248; MOL J. 
15. 
(2) 17 O, 614; 8 Inds Dec, (N. s.) 949, 
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both of which the appointment of the 
Receiver was at the commencement of the 
dispute soon after the cause of action had 
arisen, approximate in any way to the cir- 
cumstances of the present case. In con- 
sidering whether it was just and convenient, 
I do not think that the learned Judge con- 
sidered fully the effect of what he was 
doing [A] Both the parties have over a very 
long time, as has been stated, been enjoy- 
ing for their maintenance the joint income 
derived from ‘the disputed property. The 
grounds of the application to appoint the 
Receiver were very unconvincing, as the 
conduct of which complaint was made had 
been going on for a long period without 
protest and probably with the actual ap- 
proval of the respondent. I cannot think 
that an appointment in such circumstances 
is justified in any way under O. XL, 7. 1, 
and, therefore, this appeal succeeds and 
theappointment ofthe Receiver is cancelled. 

Heald, J.—I agree that in a case where 
the parties are sisters-in law who have lived 
together for many years and are still living 
together, where they are admittedly joint 
owners of property which they have enjoyed 


jointly for many years, where the dispute -- 


which has now arisen between them is as to 
the shares to which they are entitled in that 
property, and where on thestatements made 
in the ‘plaint itself it seems probable that 
the plaintiff's claim that she is entitled 
to half of the property is untenable 
and that she is actually entitled to only 
one-fourth, it was improper to oust the 
defendant from the enjoyment of her 
admitted half share of the property, by 
appointing a Receiver for the whole pro- 
perty, and I concur in setting aside the 
order directing that a Receiver be appoint- 
ed [A] Respondent will pay appellant's costs 
in the appeal, rAdvocate's fees to be three 
gold mohurs. 


ALN. A. Appeal allowed, 


PATNA HIGH COURT. 
Second Civin APPEAL No. 1182 or 1926, 
February 8, 1927. 

Present: —Mr. Justice Kulwant Sabay and 
Mr. Justice Allanson. 
RAMCHANDRA PRASAD AND aNoTHER— 
PLAINTIFFS— APPELLANTS 
versus 
Firm PARBHULAL-RAM RATAN AND 
ANOTHER— DEFEND ANTS— RESPONDENTS. 
Fraud—Suit to set aside decree for fraud—Falsity 

of claim, whether can be enquired into, z 
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A decree passed by a competent Court cannot be 
set aside by a suit simply on the ground that the 
decree passed was based on a false claim, nor can 
a decree be set aside simply on the ground that 
there was no service of summons or notices, But 
once it is established that there was no service of 
summons or notices, it is open to the plaintiff in 
the subsequent suit to show that the claim in the 
previous suit was a false claim and the Court can 
go into the question with the object of determining 
as towhether there was a wilful and fraudulent sup- 
pression of the notices and summons in order to 
obtain a decree based on a false cla:m by prevent- 
ing the defendant from placing his case before the 
Court.[p 720, col. 2; p. 721, col. 1; A] 

[Case-Law discussed.] 


Appeal against the decision of the District 
—~Judge, Patna, dated the 15th July, 1926, 
reversing that of the Subordinate Judge, 
Third Court, Patna, dated the 3lst July, 
. 1925. 


Messrs. P. K. Sen, Rai G. S. Prasad and 
Chaudhary Mathura Prasad, for the Appel- 
lanis, l 

Messrs, Ram Prasad and Dinesh Chandra 
Varma, for the Respondents. À - 


Xulwant Sahay, J.—Thisisan appeal 
by the plaintiffs againstthe decree of the 
District Judge of Patna, dated the 15th 
July 1926, whereby he setaside the decree 
of the Subordinate Judge and dismissed the 
plaintiffs’ suit. The suit was for a declara- 
tion that a decree obtained by the defendant 
No. 1 from the Court of the District. Judge 
at Agra was without jurisdiction, fraudu- 
lent‘and null and void and incapable of 
execution against the plaintiffs, 

‘The plaintiff No. lis one Ramchandar 
Prasad and the 2nd plaintiff is a firm 
‘Gauri Lal-Ramchandar Lall carrying on 
business at Barh inthe District of Patna. 

. The Ist defendant is a firm Parbhulall- 
Ram Ratan which carries on business at 
Agra and the 2nd defendant is one Ram 
Prasad also a resident of Agra. The 
plaintiffs’ case was that there were two 
firms at Agra, one known as Parbhulal-Ram 
Ratan and the other as Ram Ratan-Ganga’ 
Prasad, both of which were owned by one 
Bankey Lal and his brothers, The plaintiff 
firm used to work as commission agents at 

` Barh, and a part of their business was to 
purchase and sell grains. According tothe 
plaintifis the 2nd defendant Ram Prasad, 
who is alleged fo be a partner of the firm 
Ram Ratan-Ganga Prasad, cameto Barh 
and negotiated with the plaintiffs on behalf 
of his firm Ram Ratan-Ganga Prasad for 
purchase of grains to which the plaintiffs 


RaMoHANDRA PRASAD v. PARBHULAL RAM RATAN. 


719 
agreed, and dealings between the parties 
were opened. The plaintiff firm allege tha 
they used to purchase grains for the firm 
of Ram Ratan: Ganga Prasad and to despatch 
the same to Agra, that money used to come 
from the Agra firm to Ram Prasad at 
Barh and he used to make payments from 
time to time to the plaintiff firm, that Ram 
Prasad returned to Agra after sometime 
and aconsignment of grains sent by the 
plaintiff firm to Agra was not taken delivery 
of by the firm Ram Ratan-Ganga Prasad 
whereupon the plaintiff firm wrote to the 
firm Ram Ratan- Ganga Prasad at Agra about 
it and gave notice to them in reply where- 
of Ram Ratan-Ganga Prasad stated that they 
had no transaction with the plaintiff firm 
and that they did not know them. 

On the 24th of May, 1919,a suit was in- 
stituted by the other firm at Agra, known 
as Parbhulal-Ram Ratan, against Ram 
Prasad who is defendant No. 2in the pre- 
sent suit and against the plaintiff firm 
who were described in the plaint as Gauri 
Lal Ramchandar. According to the plaint- 
iffs this suit was instituted by Parbhulal 
Ramratan on the allegation that money 
was due to them from Ram Prasad on 
account of loans advanced to him, and that 
the plaintiff’ firm Gauri Lal-Ramchandar 
were sought to be made liable on the allega- 
tion that the loans were advanced to Ram 
Prasad on the writing and assurance of the 
firm Gauri Lal-Ramchandar. This suit was 
dismissed by the Subordinate Judge on the 
28th of February, 1920, on the finding that 
the defendant No. 1 in the suit, viz., Ram 
Prasad, was nota debtor of the firm but a 
partner thereof, and that no loan had been 
advanced to him. Against this decree there 
was an appeal before the District Judge of 
Agra which was dismissed on the 29th June, 
1921. Thereafter there was an application 
before the District Judge for review of judg- 
ment. This review was granted and the 
suit was ultimately decreed against the 
plaintiff firm Gauri Lal-Ramchandar alone, 
The decree of the District Judge of Agra 
is dated the 16th January, 1922. Itis this 
decree which is sought to be ‘avoided in 
the present suit on the ground of want of 
jurisdiction and of fraud on the part of the 
plaintiffs in the suit at Agra.” 

The decree appears to have been transa 
ferred to the Patna Court for execution; and 
an execution was first applied for at Patna 
with a prayer for arrest of the plaintiff No. ] 
Ramchandar Prasad, This application 
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appears to have been dismissed; and a 
second application then appears to have been 
made for execution by attachment and sale 
of certain properties belonging to the plaint- 
iff Ramchandar Prasad, | 

The plaintiffs assert that no summons 
was served upon them inthe suit, nor any 
notice of the appeal or of the application 
for review was servedupon them, that the 
` gaid summons and notices were fraudulently 
suppressed. by the plaintiffs, that there was 
no- foundation for the claim as against the 
plaintiffs, and that the decree was obtained 
against them by fraud, on wilful suppres- 
sion of summons and notices, and was based 
on a false claim. r : 

The defence of the defendant No. 1 was 
that there was no fraud in obtaining the 
decree, and that the claim was a just claim. 
The defendant No. 2, Ram Prasad, did not 
appear in the suit either in the Subordinate 
Judge's Court or before the District Judge 
on appeal, nor has he appeared in this 
Court. 

The. learned Subordinate Judge framed 
a number. of issues, and he found them 
in favour of thè plaintifs and decreed 
the suit His findings were: first, that the 
description of the present plaintiff, as given 
in.the plaint in. the Agra suit, was incorrect 
they having been described therein ` as 
Gauri Lal-Ramchandar; second, that the 
summons was not served on the present 
plaintiff; third, that the gervice of the sum- 
mons by publication 
newspaper was not a proper service; fourth, 
there was no service of notice of the appeal 
or of the application for review upon the 
plaintiff. firm; fifth, that the summons and 
the notices were fraudulently suppressed 
_ with the object that the present plaintiffs 
may get no opportunity to contest the 
suit or the appeal or the review applica-. 
tiot and with the motive to mislead the 
Court to pass an ex parte decree. 

After coming to these findings, the 
learned Subordinate Judge observed as 
follows — 

To see whether the defendant No. 1 was 
actuated by fraud to take such steps, we 
have to go into the facts to certain extent.” 

The learned Subordinate Judge then 
proceeded to consider the case on merits 
and he came tothe finding, on a considera- 
tion of the entire evidence and circum- 
stances of the case, that the claim of the 
plaintiff in the Agra suit was false and 
ubfounded, He, therefore, decreed the suit 
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and madea declaration that the decree 
passed by the District Judge at. Agra 
after review was illegal and void, and was 
obtained by fraud, and that it was not 
binding on the plaintiffs, 

When the matter went in appeal before 
the District Judge, he came to the find- 
ing that it was not open to the Subordinate 
Judge to gointo the merits of the suit 
instituted at Agra. He was of ‘opinion 
that the decision of ihe District Judge at 
Agra operated as res judicata, and ‘that the 
only way to attack the correctness of that 
décision was by means of appeal or review 
and that no separate suit was maintainable 
to contest the correctness of the decision of 
the District Judge of Agra on merits. He, 
therefore, refused to consider the question 
as to whether the claim of the plaintiffs 
on the Agra suit was well-founded or 
not, and he confined himself to a echsidera- 
tion of the question as to whether there 
was fraud inthe service or non-service of 
the summons. In considering this question 
he wasof opinion that he was not trying 
the question whether there was a! proper 
service of summonsor whether the pocedure 
of the Agra Court was in accordance with 
law. He laid down that the only ques- 
tion for consideration was whether the 
procedure adopted by the Agra Courts 
was aresult of fraud practised on them 
by the plaintiffs in the suit in the Agra 
Court. The learned District Judge was 
of opinion that the allegations of fraud © 
made in the plaint were mostly vague 
and that there was only one definite allega- 
tion of fraud, viz, that the defendant 
No. 1 ofthe present suit with a fraudu- 
lent intention’ of obtaining a fraudulent 
ex parte decree intentionally misdescribed 
the ‘plaintiffs in order to facilitate the 
suppression of summons and notices, 
The learned District Judge-was, therefore, 
of opinion that the only ground of f.aud 
alleged in the plaint was a misdescrip- 
tion of the defendant firm in the’ Agra 
suit. He came to the finding that the mis- 
description was not fraudulent but was due 
to aninnocent mistake, The learned Dis- 
trict Judge, therefore, was of opinion that 
no fraud had been made out and he 
set aside the decree of the Subordinate 
Judge. z 
_[A] The plaintiffs have now come up in 
second appeal to this Court; and the 
important question for decision is whether 
in a suit to set aside an ex parte decreg 
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on the ground of fraud, it is open to the 
Court to consider the question as to whe- 
ther the claim -of the. plaintiff in the 
previous suit was a true or a false claim. 
The learned District Judge seems to be 
of opinion that it is not at all open to 
the Court in which the suit to set aside 
the decree on the ground of fraud is 
instituted to look into the merits of the 
previous ‘suit, that the only thing which 
it can enquire into is as to whether any 
fraud was perpetrated by. the plaintiff in 
the previous suit in the services of the 
summons‘or noticas upon thse defendant. 

I am of opinion that the view taken by 
the learned :District Judge was erroneous. 
Toe plaintiffs have in the first place to 
show that there was no sərvice of sum- 
mons or notice of the appeal or of the 
application for review of judgment. . They 
have then to show that the non-service of 
the summons or the notices was due to 
a fraud practised by the plaintiff in the 
previous suit with the object of keeping 
the defendant in that suit.in ignorance 
of the suit and of preventing. him from 
placing his case before the Court. A 
decree passed by acompetent Oourt can- 
not be set aside by a suit simply on the 
ground that the decree passed was based 
.on a false claim, nor cana decree be set 
aside simply on the ground that there was 
no service of summons or notices. But 
once itis established that thera was no 
service of summons or notices, it is, in my 
opinion, open to the plaintiff in the sub- 
sequent suit to show that the claim in 
the previous suit was a false claim and 
the Oourt can go into the question with 
the object of determining as to whether 
there was a wilful and fraudulent sup- 
pression of the notices and summons in 
order to obtain a decree based on a false 
claim by preventing the defendant from 
placing his case before the Oourt. In 
other words, after non service of the sum- 
mons is proved itis open to the Court to 
go into the question as regards the merits 
of the previous suit with the object of 
finding as to whether there was any 
motive for the fraud and as to whether 
fraud was actually perpetrated and as to 
whether if opportunity had been given to 
the defendant he could have produced 
avidenca which might have led the Court 
to come to a different decision. [A] The 
learned Subordinate Judge in the present 
ease first came to.the finding that there 
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was no service of summons or notices and 
then, as he expressly stated in his jadg- 
ment, he looked incidentally into ths 
merits of the case in order to sse whether 
the- plaintiffs in the Agra suit were actu- 
ated by fraud. 

The view taken by me is supported by 
authority. In Kedar Nath Das v. Hemanta 
Kumari Dasi (l) the findings of the Court 
of Appeal below were (|), that the fact of 
the previous suit was not known to the 
plaintiff, and (2) that the said suit was, 
ia fact, a false suit. From these two find- 
ings the third finding was arrived at that 
the decree obtained in the previous suit 
was obtained by fraud. Fletcher, J., çon- 
sidered the 
decisions of the Calcutta High Court. in 
Lakshmi Charan Shahu v. Nur Ali (2) and 
in Moruful Huq v. Surendra Nath Roy (8). . 
and the learned Judge pointed out that 
the two decisions could be recoaciled 
when closely looked at, It was pointed 
out by the learned Judge that the only 
point decided in Moruful Hug v. Surendra 
Nath Roy (3) was that a dectee obtained 
in asuit could not beset aside in a sub- 
sequent suit brought for the purpose on 
the mere proof that the previous decree 
was obtained by perjured evidence. It 
was further pointed out that the mere 
fact that a decree had been obtained by 
perjury is not a sufficient ground for 
sztting it aside and that this proposition 
was never challenged. The learned Judge 
thereafter proceeded to observe as follows: 

“A different consideration arises where 
a false case is placed before the Court, 
We have got the decisions in Aboulof v, 
Oppenheimer (4) and Vadala v. Lawes (5) 
which show quite clearly that, if the case 
which was placed bafore the Court was a 
false one, the Court has jurisdiction in a 
subsequent suit to set aside the decree 
which was obtained by fraud practised on 
the Court.” 


The learned District Judge in the pre- 
sent ecase-referred to Lakshmi Charan 
Shahu v. Nur Ali (2) and tg Moruful Hug 
y. Surendra Nath Roy (3). But these de- 
cisons were explained in the casg of Kedar 


(1) 22 Ind. Cas 709; 18 C. W. N. 447. 

(2) 11 Ind. Cas. 626; 38 O. 936; 15 C. W. N. 1010. 

(3) 15 Ind. Cas. 893; 16 0. W. N. 1002. 

(4) G882) 10 Q. B. D. 295; 5? L. J. Q. B. 1:47 L 
325; 31 W 5 


(5) (1890) 25 Q. B, D. 310; 63 L. T, 128; 38 W.R, 
B04. . l 
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Nath Das v, Hemanta Kumari Dasi (1) 
just referred to, and I respectfully agree 
with the view expressed by Fletcher, J., 


_ in the said case. 


In Damodar Prasad v, Ram Sarup Kumar 
(6) a Division Bench of this Court held 
that in asuit to set aside a decree on the 
ground of fraud, if the Court comes to 


` -the conclusion that summons was not in. 


fact served upon the defendant, it is at 
liberty to examine the evidence with a 
view to find out whether there was any 
foundation forthe previous suit, but that 
it was only for the purpose of enabling it 
to decide whether the failure to serve the 
summons was accidental or deliberate 
that the Court could do so. The same 
view was taken in Janki Kuer v. Thakur 
Rai (7). 

~ ‘line learned District Judge has referred 
to Ram Narain Lal Shaw v. Tooki Sao (8) 
where it is stated that the test as to whether 
a suit lies to set aside a decree is whether 
there was fraud practised in relation to the 
proceedings in Courtby which thedefendant 
in the original suit was prevented from 
placing his case before the Court, and that 
until this was found, the Court in which 
the second suit was instituted was not en- 
titled to investigate the question whether 
the original suit was a false suit or not. Das, 
J., who was one of the Judges who decided 
this case, wasa party to the decisions in 
both thesubsequent cases of Damodar Prasad 
vy, Ram Sarup Kumar (6) and Janki Kuer v. 
Thakur Rai (7) and the learned Judge has 
explained his view in the latter cases. Once 
it is established that there was fraud prac- 
tised whereby the defendant was prevented 
from placing his case before the Court, it is 
no longer necessary togo further into the 
question and to investigate the question 
whether the criginal suit was a false suit or 
‘not. Such an investigation is necessary only 
when the non-service of the summons is not 
sufficient by itself to prove fraud, a 


. Reliance has been placed by the learned 
Advocate. for the respondents upon the 
following caseg:— 

Monindra Nath Mittra v, Hari Mandal (9), 
‘Nanda Kumar Howladar v. Ram Jiban 


(6) 71 Ind. Cas. 843; 4 P. L. T. 102; (1923) Pat, 137; 
Pat. LIR. 252; A. L R, 1923 Pat, 327. 
(7) 75 Ind, Cas. 313; 5 P. L. T. 37; (1923) Pat. 336; 

A. Í. R.1924 Pat, 241! 

(8) 58 Ind, Oas. 182; 1 P. L, T. 119; (1920) Pat, 98; 

2U.P. L. R, (Vat) 51; 5 P. L, J. 289, 

(8) 54 Ind.as, €26;, 24 O, W. N, 133, 
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Howladar(10), Ramrup Ghoshain v. Mahabi"™ 
Shah (11), Janki Kuer v, Mahabir Singh (12° 
ae Krishna Dayal Gir v. Lakshmi Narain 
13). s 

In Manindra Nath Mittra v. Hari Mandal 
(9) the defendant inthe previous suit ap- 
peared, filed a written-statement and then 
absented himself on the adjourned date of 
hearing. There was, therefore, no fraud 
committed by the plaintiff in the previous 
suit whereby the defendant in that suit was 
prevented from placing his case before the 
Court, and the suit wasreally to set aside the 
decreein the previoussuit only onthe ground 
that the claim in the previous suit was not 
a true claim. Itis clear that under those 
circumstances the Court could notinvestigate 
the question as regards the merits of the 
previous suit, In Nanda Kumar Howladar 
v. Ram Jiban Howladar (10) the decree in 
the previous suit was passed after contest 
and, therefore, there was nothing to show 
that the defendant in that suit was pre- 
vented by fraud from contesting the suit. 
Jenkins, ©. J.,in that case observed that the 
character of fraud vitiating a decree would 
vary with the cireumstances of each class of 
decree, and there is nothing in the decision 
of this case which would go to show that 
the Court is prevented in a subsequent suit 
from examining the merits of the previous 
suit inorder to come to a finding on the 
question of fraud. In Ramrup Ghoshain 
v. Mahabir Shah (11) there was an ap- 
plication to set aside the previous ex 
parte decree under the provisions of O. IX, 
r. 13, Oivil Procedure Code, which had 
been dismissed, and in the subsequent 
suit the same allegations were made as re- 
gards fraud as in the application under. 
O. IX, r. 18, and there is nothing in the de- 
cision in that case which goes to show that 
the truth or falsity of the claim in a previous 
suit ought not to be enquired into in the sub- 
sequent suit, when fraud was alleged, In 
Janki Kuer v. Mahabir Singh (12) the whole 
foundation of the second suit was that the 
ex parte decree in the previous suit was ob- 
tained upon a false claim: no other fraud 
was alleged. In Krishna Dayal Gir v, 
Lakshmi Narain (13) there was an applica- 
cation under O, IX, r. 18, Civil Precedure 


(10) 23 Ind. Cas, 337, 410, 990; 18 0. W. N. 681, 
19 C. L. J. 457, : 

(11) 74 Ind. Cas. 625; 5 P. L. T. 66;2 Pat, 833; 2 
Pat. L. R. 65; A. I. R. 1924 Pat. 238. 

(12) 58 Ind. Cas, 317; 2 U, P. L. R. (Pety) 242, 

(18) 56 Ind, Oas, 270; 1 P, L, T, 486, 


1 





(101 1.0. 1927] 


‘Code to set aside the ex parte decree which 
failed and it was found that there was no 
fraudulent suppression of processes. These 
cases, therefore, do not help the respondents 
upon the question now for decision. 

After a review ofthe authorities, Iam of 
opinion that the view taken by the learned 
District Judge was erroneous. He has come 
to no distinct finding as to whether or not 
there was no service of summons or notices, 
as was found by the SubordinateJudge. He 
merely came to a finding that the mis- 
description of the defendant in the Agra 
suit was not a fraudulent misdescription. To 
my mind it is necessary for a proper decision 
of the cass to come to a finding on the 
question of fraud as alleged by the plaintiffs 
on a consideration of the entire evidence in 
the case. There were specific allegations 
of fraud in the plaint and they must be in- 
vestigated into on a consideration of the 
entire evidence. If the learned District 
Judge finds that there was no service of 
summons or notices, it would be open ‘to. him 
to seson the evidence whether the claim in 
thesuitin the Agra Oourtwas a true or afalse 
claim in order to arrive at a finding as to 
whether there was fraud perpetrated by the 
plaintiffs in the Agra suit in obtaining the 
decree. Both sides have referred to portions 
of the evidence in the case on the question 
as to whether the claim in the previous suit 
wasa false claim or not. We cannot go 
into that evidence and decide the point 
here. It is necessary to look into the whole 
evidence in the suit in order to come to a 
fiading as to whether there was fraud com- 
mitted and as to whether the decree was 
passed with or without jurisdiction. 
` The decree of the learned District Judge 
must, therefore, beset aside and the appeal 
remanded to him for re-hearing after con- 
_ sideration of the entire evidence in the case, 
` Oosts will abide the result. 

Allanson, J.—I agree. 
AN. A. _ Case remanded, 
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NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
MisoauuaNgous Joptorau Oasa No. 57 

o7 1923, 

February 14, 1927, 
Present:—M. Findlay, J.C. 
LAXMIKANT AND OTHERS—DETENDANTS 
— APPLIOANT3 

VErsus 7 
R. B. GOVIND RAO —PLAINTIFrS 
AND OTAERS— DEFANDANIS Nos. 2 To 7— 
NON- APPLICANTS, 

Civil Procedure Code (Act V of 1908), s. 24— 
Transfer—Considerations in deciding application for 
transfer—Convenience of parties—Situation of bulk 
of property—Counsel engaged by a party and fees 
paid—Compensation for loss incurred. 

- Though the mere convenience of the parties is by 
itself nota good reason for the transfer of a civil 
suit from one Court to another, yet, it isnot merely 
a relevant but also a material consideration; in 
effect, the convenience of the parties is at the basis 
of all the.arrangement for statutory jurisdiction on 
the civil side. The mere fact that the majority of 
the individual parties reside in the district to which 
the transfer is sought, is not a very weighty con- 
sideration in favour of the transfer but the fact that 
the bulk of the property is situated inthe District 
would make a trial of the suit in the latter District 
more advantageous to the parties. [p. 724,cols 1 & 


2; 

_ The fact that a party has engaged a Counsel and 
paid his fees isa point to be taken into considera- 
tion in directing a transfer and the party who has 
so paid should be compensated if transfer is ordered, 
[p. 724, col. 2; B] . ; 

Application for transfer of Civil Suit 
No. 13 of 1926, pending in the Court of the 

Additional District Judge, Nagpur to the 

Court of the District Judge, Bhandara, 
Messrs. S. R. Mangrulkar and A. R, 

Pathak,, for the Applicante, 

Messrs. M. R Bobde and M. R. Indurkar, 
for the Respondents, 


ORDER.—This is an application for 
transfer of Suit No. 13 of 1926 pending in 
the Oourt of the Additional District Judge, 
Nagpur, tothe Court of the District Judge, 
Bhandara. The suit is one for partition and 
possession of moveable and immoveable 
property ofover 3lacs-in value, and it is still 
ata preliminary stage. The present appli- 
cation was admittedly filed before the dale 
of first hearing had come on in the lower 
Court. The grounds of the applicdtion ara 
as follows:— 

In the first place, by much the greater 
part of the property concerned is situated 
in the Bhandara District, the only property 
situated in Nagpur being a family house 
aoe Rs, 15,000 and a small malik makbuza 
plot, < ° 


194 


Secondly, the plaintiff and the majority of 
the defendants are residents of Bhandara, 

Thirdly, it is alleged that in connection 
with the matters which are at issue in this 
case, the great majority of the witnesses will 
hail frem Bhandara and it would be more 
convenient for the suit to be tried there. 
Under s. 17 of the Civil Procedure Code 
it is obvious that the suit can be tried either 
in Bhandara orin Nagpur. On behalf of 
the applicants it is urged that the balance 
of convenience is in favour of the suit being 
tried at Bhandaraand that less expense to 
both parties alike would occur were this 
ordered, and I have been referred to the 
decisions in Joltindronauth Mitter v. Rai 
Kristo Mitter (1), Mohabor Rahman v: Abdur 
Rahim (2) and Inayat Ullah Khan v, Nisar 
Ahmad Khan (8) inthis connection as being 
instances where a High Court, on the 
grounds of the balance of convenience and 
expeditious disposal, ordered the transfer of 
the suit. 

On behalf of the non-applicants it has 
been urged that no extraordinary ground 
for the transfer exists in the present in- 
stance. Where more than one forum is pos- 
sible, it has been suggested that the plaint- 
ia choice should be the dominant one. 
Apart frem this it has been urged that the 
balance cf convenience is in favour of the 
suit proceeding in Nagpur. The plaintiff 
has engaged Counsel in Nagpur and a sub- 
stantial amount of fees has been paid here. 
It has aleo been suggested that Nagpur is 
connected, not only by rail but by a regular 
moter service with Bhandara, and that, in 
thore circumstances the Bhandara witnesses 
will suffer no material hardship in having 
to ‘come to Nagpur. This consideration 
seems to me to cut both ways. If means of 
communication are easy and frequent be- 
tween the two places, there ought to be no 
peculiar difficulty in the plaintiff being 
ablé to arrange for the Counsel he has 
engaged in Nagpur to come to Bhandara, 

[Ai It certainly seems to me in the present 


l case, therefore, tbat the balance of con- 


venience is in favour of the present suit 
being tried at Bhandara. 1 am aware of 
the decision of Knox, J., in Madho Prasad 
y. Moti Chand (4) that the mere conveni- 
ence of the parties is not a good reaecn 


(1) 18 0. 771; 8 Ind. Ces. (x. A 511. 

(2) 62 Ind. Cas. 115; 48 0.5 

(4) 65 Jnd. Cas. 182; 4d A. 318; £0 A.L. d. 118: A, 
ba 1922 All. 65. 

44) 50 Ind, Cag, 368; 41 A. 381; 17 4. L. J. #71, 
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for such a transfer as lam asked to make, 
when the plaintiff, who, within the limits 
allowed by the Code of Civil Procedure, has 
aright to select the forum, objects to the 
transfer. For my own part, with all due 
deference, I prefer to follow the view taken 
by the Bench . in Inayat Ullah Khan v. 
Nisar Ahmad Khan (3) quoted above, 
The convenience of the parties in a case 
like the present seems to me not merely a 
relevant but alsoa material consideration, 
and, in effect, the convenience of the parties 
is at the basis of all the arrangement for 
statutory jurisdiction on the civil side. In 
the present instance the fact that the greater 
part of the property is situated in the 
Bhandara District, is also, in my opinion, 
a reason why it should be advantageous to 
both parties alike to have the suit tried in 
that District, Themere fact that the majority 
of the individual parties reside there, is, in 
my opinion, not avery weighty considera- 
tion in favour of the transfer [A] [B] On 
the other hand, practically the only real and 
valid objection to the transfer is the fact 
that the plaintiff has already engaged Coun- 
sel in Nagpur. There is no. material on 
which it is possible to estimate the fees that 
have already been paid by the plaintiff to 
his Counsel, but as, for the above reasons, 
I am of opinion that the suit should be 
transferred to Bhandara for trial, I think 
the plaintiff should receive some compensa- 
tion in respect of any fees he may have paid 
in thisconnection.[B]I haveno definite mate- 
rial on which tocalculatethese fees, butIem 
of opinion that, in the circumstances of the 
case, a sum of Rs. 300 would be a suitable 
sum. laccordingly order transfer of Suit . 
No. 19 of 1926 from the Court of the Addi- 
tional District Judge, Nagpur, to the Court 
of the District Judge, Bhandara. This 
order is subject to the previous payment 
by the present applicants to the non-appli- 
cant No. 1 (plaintiff) of Rs. 300 on account 
of costs as above mentioned.. The costs of 
this application will be borne by the parties 
concerned, 


G.R, D Order accordingly. 
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TORE HIGH COURT. 
vit APPEAL No. 357 or 1925. 
February 14, 1927. 

-Mr. Justice Campbell and 
Justice Tek Chand. 

\NOE BANK or SIMILA, 
`N LIQUIDATION TAROUGH 
iDATORS—PLAINTIFFS— 
: APPELLANTS 

$ g VETUS 

Lun Furm or Messrs GHAMANDI LAL- 

“JAINI LAL—DErENDANTS——RESPONDENTS. 
. Contract Act (IX of 1872), sa. 171, 172, 176—Banker’s 
_ general lien, and lien on goods deposited under go- 
down system, difference between—Right of sale of 
` goods by pledgee, conditions necessary for exercise of 
—Conversion—Measure of damages. 

The general lien of a bailee, whether he be a ban- 
Ker, factor or wharfinger, merely confers on the lien 
holder the right to retain the goods until payment 
and does not carry with it the right of sale to secure 
the debt or indemnity, But the lien of a pledges 
or a creditor who advances moneys to accomodate 
his customers to buy goods and deposit them with 
him on what is called the ‘godown system’ conveys 
with it the implication that the security shall if 
necessary be made effectual to discharge the obliga- 
tion. ` [p. 726, col. 2; p. 727, col. LA oe 
“To enforce the right of sale under s. 176, Contract 
Act, where no time is fixed for re-payment of the 
loan and the redemption of a pledge, it is necessary 
for the pledgee to prove (1) a demand for the amount 
due (2) a-default by the pledgor (3) a notice of sale 
giving reasonable time to the pledgor to pay and (4) 
an actual sale. [p. 727, col. 1; B 
. In cases of wrongful conversion of goods it is well 
settled that the measure of damages is ordinarily the 
value of goods on the date of such conversion. ‘[p. 
728, col. 1; C] oe 
- First appeal from the preliminary decree 
of the Sub Judge, First Class, Delhi, dated 
the 23rd December, 1924. ~= ~ , 

Mr. W. M. O'Connor, for the Appellants. 
- Lala Sardha Ram, R. S., and Mehr Chand 
Mahajan, for the Respondents. 


JUDGMENT. 

Tek Chand,J.-—Ono the 40th January, 
1923, the Alliance Bank of Simla, Limited, 
instituted a suit against the firm of Messrs. 
Ghamandi Lal-Narain Das, piece goods 
merchants, Delhi, for recovery of Rs. 7,160 
alleged to be cua un foot of an account, 
which hegan.. under an oral ag-eement 
bstween the parties according to which the 
Bank was to advance moneys on the secu- 
ity of piece goods purchased by the de- 
fendants, the goods were to be kept in the 
Bank's godown and in case of failure of the 
defendants to re-pay on demand the amount, 
due, the Bank was authorised to sell the 
goods andapply the sale-proceeds towards 
reduction of the amount, It was alleged 
that the defendants had after demand, 
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plaintiff Bank had been compelled to sell 
a part of the goods hypothecated, and after 
giving credit for the price realised Rs. 7,160 
was still due for which sum a decree was 
claimed. 

The defendant denied the alleged’ oral 
agreement and pleaded that they had an 
ordinary cash credit account with the Bank 
in which money was found due sometime 
to the defendants and sometime to the 
Bank, that this account had nothing to do 
with the goods which had been stored in 
the Bank's godowns on payment of rent 
and not as security for the advances, that 
the Bank had no authority to sell the goods. 
that, in fact, no demand was ever made, 
that no sales actually took place and in 
any case the alleged sales were not pro- 
perly advertised or conducted and were 
not binding on the defendants. 

Before the issues were framed the 
plaintiff's Pleader put forward an alterna- 
tive claim to the effect. thatirrespective of 
the agreement alleged in the plaint the 
plaintiff Bank had the power to sell goods 
“ander the banker's lien both under law 
and usage’. On the 27th April, 1923, the 
Bank went into Jiquidation and the suit 
was continued by the liquidators. 

The Sub-Judge held that the Bank had 
a general banker’s lien on the goods bailed 
with it,as described ins. 171 of the Con- 
tract Act, which entitled it merely to retain 
the goods as security for their general 
balance of account, that its position was 
not that of a pledgee and consequently 
s. 176 beinginapplicable the goods could not 
be legally sold. {On the factum and validity 
of the sale the learned Judge found that 
even if s. 176 applied there was no proof 
of any demand having been made by the 
plaintiff or default in payment committed 
by the defendants andthe sales not having 
been properly advertised were not binding 
on the defendants. On these findings, he 
thought that “the only way to do justice 
to parties was to square the amount 
originally paid by the plaintiff on hehalf of 
the defendants in relation to the gcods sold, 
against that realised on account of sale” 
thereof and to wipe off the two items from 
the account. Heaccordingly passed a prelimi- 
nary decree declaring that the plaintiff was 
not entitled to include in the account sued 
upon any item on account of the defendants’ 
goods which it bad illegally. sold to third 
parties and directing that accoynts be taken 
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asto the amount due tothe plaintiff from 
the defendants in accordance with the above 
decision. 

The plaintiff Bank has appealed and the 
frat point urged on its behalf by Mr. 
O’Oonner is that the suit should be treated 
as one on amere overdraft and a decree 
passed in favour of the plaintiff for the 
amount due toit irrespective of the sale 
ofthe goods in dispute, the defendants 
being left to seek relief ina separate suit 
for damages,if the goods be held to have 
been wrongfully sold by the Bank. After 
fully considering the arguments of the 
learned Counsel, I am unable to accept this 
contention and hold that he cannot be 
allowed to set up an entirely new case at 
this stage. In the plaint the plaintiff 
definitely alleged that.the goods had been 
pledged with it as security for the advances 
made, that the Bank, exercising its rights 
asa pledgee, had sold them: and given 
credit to the defendants for the proceeds 
thereof. Inthe statement of the plaintifi’s 
Pleader the only alternative claim put for- 
ward was of on the basis of the “banker's 
lien” under which the goods could legally 
be sold. Inthe course of the trialin the 
Court below, there was no suggestion what- 
ever that the plaintiff had sued on an 
ordinary overdraft account nor did the 
ground of appeal to this Court make men- 
tion of any such claim. The appellant 
must, therefore, be limited to the allega- 
tions in the plaint as amplified by ite 
Oouasel before issues in the Court below. 

“ As to the course of the business between 
the parties, lam ofopinion that the learn- 
ed Sub Judge has in the opening para. of 
his judgment correctly summarised the 
` position and this is fully- borne out by 
Ex. P-1 which is detailed copy of the 
defendants’ account with the Bank, and 
by other documents on the file (x. P- 
2 to Es. P-5, Ex. P-J and Ex. P-10), 
These documents disclose that the de- 
fendants having entered into contract for 
purchase of goods with third parties arrang- 
ed with them, that they should draw on 
the defendants and send the drafts accom- 
panied by the shipping documents orinvoice 
to the Bank. The latter paid off the drafts 
and received the goods and stored them 
in its’ godowas, The defendants subsequent- 
ly took delivery from the Bank against pay- 
ments in accordance with the‘requirements 


of their business, Mr. Sardha Ram forthe’ 


respondents made a faint hearted attempt 
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to contest this position and to argue that 
the Bank was merely a godown keeper or 
warehouseman for the defendants and that 
the goods were not kept with it as security 
for the advances. He was, however, unable 
to support this contention by any materials 
on the record. f : 

He further urged that the plaintiff in the 
plaint had alleged a specific oral contract 
which had not been proved and that the 
suitshould be dismissed on this ground 
alone. It is no doubt true that there are 
no materials on the record to prove the 
alleged oral contract but as already indicat- 
ed the plaintiff's Counsel before issues had 
claimed the right ofsale under the law by 
making the security available for re-pay- 
ments of its debt and I will examine the 
case now in this light. 

[A] It seems to me that while the learned 
Sub-Judge has correctly described the 
course of business between the parties ha 
has failed to appreciate the legal consequ- 
ences flowing therefrom. lt is obvious that 
g. 171 of the Contract Act has no applica- 
bility at all to the plaintiff's claim as dis-- 
closed by the course of dealings between the . 
parties. That section refers to the lien of a 
banker, factor, ora wharfinger to retain as 
security for a general balance of account. 
any goods bailed to him. In other words, 
if a certain sum is due to a Bank in one 
acvount it may, under certain circum- 
stances, make available other moneys or 
moveables that come intoits handsin an- 
other account and thusre-imburse itself in 
the former account. In the present case 
it is clear thatthe goods in question had 
been bailed with the Bank as collateral 
security for payment of the. moneys that 
had been advanced by it for purchasing 
these very goods. The case is, therefore, 
clearly one of a pledge as defined in s, 172 
of the Indian Contract Act and consequent- 
ly under s. 176 the Bank had the power if 
default was madein payment on demand, 
to sell the goods, on giving defendants 
} The distinc- 
tion between the general lien of a- bailee 
(whether he be a bankeror not) and. the 
right of a creditor who advances money to 
accommodate his customerstobuy gcods and: 
deposit them with himon what is called 
the “godown system” is important and 
must be carefully kept in view. The former 
merely confers on the lien-holder the right 
to retain the goods until payment and 


does not carry with it the right of sale 
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to secure the debt or indemnity, but the 
latter conveys with ittheimplication that the 
security shall, if necessary, be made effec- 
tual to discharge the obligation. In one 
case a mere right of detention or retainer 
is given and in the other a special property 


in -the chattel bailed is created in favour of. 


the pledgee [A]- 

[B] It now remains to see whether the 
Bauk in this case, possessing asit did, the 
right of sale exercised it in accordance with 
law. Itis clear that no period was fixed 
for the re-payment of the loan or the redemp- 
tion of the pledge. The plaint itself states 
that the amount ,was payable on demand, 
In order, therefore, to enforce the right 
of sale under s. 176, it was necessary for the 
Bank to prove— 

(a) a demand for the amount due; 

(b) a default by the defendants ; 

.(e) a notice of sale giving reasonable 
time to the defendants to pay; and 

(d) an actual sale. [B] 

The plaintiff has not produced any docu- 
mentary evidence to prove demand for re- 
payment of the loan, but it is alleged that 
oral demands were made. The only witness 
to prove these is P, W, No. 2; Jagan Nath, 
Accountant of the Bank. His evidence on 
the point is, however, extremely vague and 
cannot in the absence of further corrobora- 
tion be accepted. The plaintiff must, there- 
fore, be held to have failed to establish the 
first necessary ingredient. 


Assuming, however, that a demand was 
made and default committed it was still 
incumbent on the plaintiff to give the de- 
fendants reasonable notice of its intention 
to sell. There is no documentary evidence 
on this point either, and here again we 
have only the vague statement of P. W. 
No. 2, Jagan Nath, who merely states that 
‘one or more notices were served on the 
defendants before the gcods were sold. 
He gives no particular as to the time or 
nature of these notices noris it indicated 
whether in the alleged-notices 1easonable 
time was giyen before the sale. 


Lastly, as to the sale itself, the plaintiff 
seeksto establish that it was conducted 
privately thtough the firm of Harmukh 
Rai-Munna Lal cloth-marchants, Delhi, 
and that the following articles were sold: 

One bale of Kashmira No. 370 sold on 
the 2ist November, 1922, to the defendants 
on payment of Rs. 1,490 into the Bank. 

(2) One bale of Kashmira No, 371 sold on 
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the8th January, 1923, to Gopal Chand-Sham 
Lal at Rs. 1-14-0 per yard for Rs. 597-3-0. 

(3) Twelve bales of water proof sold on the 
16th January, 1923, to Suraj Bhan-Shibban 
Lal at Rs. 1-4-0 per yard for Rs. 4,311-4 0. 

(4) Two bales of Mulls Nos, 1932 and 1934 
on 16th, January, 1923 at Rs 13-10-0 per piece 
to Ohaman Lal Posti Mal for Rs. 2,711-€-0, 

In the first place itis to be noted that 
P. W. Panna Lal of the firm Harmukh Rai- 
Munna Lal has not produced any account 
books showing these alleged sales. Indeed 
he definitely stated that his books did not 
contain any entry relating to these sales. 
It was alleged that the sales had been made 
through brokers, but Panna Lal could not 
give the names of the brokers nor give the 
amount of brokerage paid to them. He 
failed to produce any correspondence with 
the Bank relating to these sales. As noted 
above sales (3) and (4) are alleged to have 
been made to Messrs, Suraj Bhan-Shibban 
Laland Chaman Lal-Posti Mal respectively 
but D. W. No. 5 Mithan Lal and D, W. No. 
7 Chaman Lal who are the representatives of 
these firms definitely stated that they never 
bought these goods. These sales must, there- 
fore, be held to be unproved. D. W., No. 6 
Kirpa Ram the representative of the firm 
Gopal Ohand-Sham Lal, to whom the sale 
is alleged to have been made, deposed to 
having bought bale No. 371 of Kashmira 
cloth, but the rate at which he bought as 


` given in his books is much higher than 


that for which Panna Lal represents the 
sale to have taken place. As to the trang- 
action relating to bale No. 370 it is, no 
doubt, entered in the Bank’s books that the 
defendant took delivery of his bale on 
payment ot Rs. 1,480 and that a sum of 
Rs. 30 is shown there as representing the 
commission paid to Harmukh Rai-Munna 
Lal. But in the absence of any document. 
ary evidence on the point and ‘having 
regard to the unsatisfactory nature of the 
evidence of Panna Lal it cannot be held 
with any degree of certainty that the 
defendants had knowledge of the intention 
of the plaintiff to sell the goods. It is also 
to be borne in mind that the sales if they 
were effected atall were conducted in a 
hole and corner manner and were not mada 
in the open market after proper advertise- 
ment, The Bank, therefore, cannot be 
held to have exercised its right of sale 
properly and I hold that the defendantg 
are not bound by the alleged sales even if 
they died actually take place, | 
e 
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Tt remains now to see whether the learned 
Sub-Judge was justified in directing that 
the amount which was paid by the plaintiff 
originally on behalf of the defendants in 
relation to the goods sold as also the 
amount realised on the alleged sales, should 
be wiped off altogether from the account 
as has been done by the learned Sub-Judge. 
After fully considering the matter, I see no 
justification either in law or in equity for 
the course adopted. On the findings that 
the alleged sales are illegal and not bind- 
ing on the defendants, they are legally 
entitled to be re-imbursed for the value of 
the goods, wrongfully sold. [C] The case is 
clearly one of wiongful conversion and it is 
well-settled that in cases of this kind, the 
measure of damage is ordinarily the value 
of the goods on the date of such conversion. 
See Henderson v. Williams (1) and Ebrahim 
Ahmed Mehter v, Samuel Balthazar (2). [C] 
There was, therefore, no justification for 
omitting from the account both the credit 
and debit entries relating to the goods in 
‘question but the properorder to pass was 
to let the debit entry stand and to allow 
the defendants credit for the price of 
these goods, as determined by the market 
rate prevailing on the dates of the alleged 
sales. - < , 
For the foregoing reasons the appeal is 
accepted to'ihis extent that in lieu of the 
lower Court’s decree a preliminary decree be 
passed declaring (a) that the Bank is not 
entitled to deduct Rs. 30as commission fee 
in respect of the transaction relating to 
bale No. 370 of Kashmira (b) that the 
defendants are not bound by the alleged 
sales of bale No. 371 of Kashmira dated the 
Sth January, 1923, 12 bales of water-proof 
- dated the 16th January, 1923, and two bales 
of Mullg Nos. 1932 and 1934 dated the -16th 
January, 1923, and (e) that the defendants 
are entitled toa credit for the price of these 
goods calculated according to the market 
rate prevailing onthe dates of the alleged 
sales. The account will be gone into on 
he above basis and the lower Court will 
proceed to passea final decree in accordance 
therewith. The order of the lower Court as 
to costs will stand but parties will bear 
their own costs in this Court. 
‘Campbell, J.—I agree. | ne, 
; f Appeal accepted in part. 


R. L. 
1) (1895) 1 Q. [B. 521; 64 L. J. Q. B. 308; 14 R. 
MUTA h og 43 W. R. 274 : 


| (d) 34 Ind. Cas, 297; 9 Bur, L. T, 224, 
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MADRAS HIGH COURT. 
Sgeconp Civiu APPRAL No. 682 or 1924. 
(Civit MISCELLANEOUS Prririon No. 3877 oF 


December 16, 1926, 

Present :—Mr. Justice Devadoss, 
VENKATARAMAN JYER—Paririongr— 
APPELLANT 

` versus 
RANGASWAMI CHETTY 4ND ANGTHER— 
DEFENDANTS— RESPONDENTS. 
. Transfer of Property Act (IV of 1882), ss. 60, 62— 
Redemption suit—Sub-mortgagee, relief against, whe- 
ther can be granted—Heaxistence of unsettled accounts 
between mortgagee and sub-mortgagee, effect of. 
' In a redemption suit the mortgagor is entitled to 
make not only the mortgagee but all the persons who 
have derived title from the mortgagee, as parties to 
his action and the Court is not debarred from grant- 
ing relief to the mortgagor against the persons who 
have derived title from the mortgagee even though 
accounts have not been taken and equities settled 
between the original and derivative mortgagees. [p. 
729, col. 1; A i 
- Lysaght v. Westmacott (1), relied on. 
Ramchand v. Raj Hans (2), distinguished. 
In 5. A No. 682 oF 1924, 
- Second appeal against the decree of the 
Court of the Second Additional Subordi- 
nate Judge, Coimbatore, in A. 8S. No. 99 
of 1923 (A. S. No. 161 of 1923 on the file 
of the District Court, Coimbatore), prefer- 
red against that of the ‘Court of the 
District Munsif, Erode,in O. S. No. 490 
of 1922. ` 
_ In O. M, P. No. 3877 or 1924. 
Petition for leave to file O. M. P: No, 
3877 of 1924, an additional ground in 8, A. 
a: 


“No. 682 of 1924. 


Mr. Narasimhachariar, for the Appellant, 

Mr. S: Muthiah Mudaliar, for the Respond- 
ent. A 

JUDGMENT .—The plaintiff effected a 
mortgage of his property in favour of the 
Ist defendant and the father of defend- 
ants Nos. 2and 3. Fourth defendant who 
got a-transfer of the mortgage and her 
brother mortgaged their properties along’ 
with the mortgage right over the plaintiff's 
property to the 5th ‘defendant. Plaintiff 
has brought this suit for redemption and 
the first Court granted adecree fcr redemp- 
tion against all the defendants. On 
appeal the Subordinate Judge exonerated 
the 5th defendant and granted.a decree 
for redemption against the 4th defendant. 
ane plaintiff has preferred this second ap- 
pea, ; ; 
- It is contended by Mr. Narasimha- 
chariar for the appellant that the decree 
against the 4th defendant alone is not 


as 


+ 
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correct and that he is entitled to a decree 
against the 5th defendant who has got only 
an encumbrancer’s right over the mortgage 
right of the 4th defendant. [A]In a redemp- 
tion suit the mortgagor is entitled to make, 
nət only the mortgagee but all the persons 
who have derived title from the mortgagee, 
ag parties to his action and the Court is 
not debarred from granting relief to the 
mortgagor against the mortgagee as well 
as the persons who have derived title from 
the mortgagee. The contention of Mr. 
Mauthiah: Mudaliar for the respondent is 
that .he has taken a: mortgage of -sséveral 
items of property belonging to the 4th de- 
fendant and her brother and this mortgage 
right is only oneof the items mortgaged 
to him and that the. plaintiff cannot have 
a decree against him as heis not in the 
position of an ordinary sub-mortgagee and 
he relies upon gs: 60 and 62 of the Trans- 
fer of Property Act as supporting his-con- 
tention. Section 60 provides for redemp- 
tion of a mortgage and s. 62 provides for 
the redemption ofa usufructuary mortgage. 
He relies on. the wording of cl. (b) and 
contends that by the. term mortgage only 
mortgagee is. intended and not anyone 
who derives title from the mortgagee. 
Section 62 does not limit the rightof the 
mortgagor to proceed only against the 
mortgagee in a redemption suit and in 
order to avoid multiplicity of proceedings 
the Court is not debarred from giving 
a decree ina redemption suit against per- 
sons who have derived title from the mort- 
gagee. [A] The authorities on this point 
are clear. In Lysaght v. Westmacott (1) 
the facts were, the plaintiff granted a 
number of annuities to Mr. Westmacott 
who deposited thedeeds with Lord Lisle 
as asecurity forthe re-payment of a sum 
of £7,000. Mr. Lysaght instituted a suit 
against the executors of Westmacott and 
the executors of Lord Lisle for setting 
aside the securities on payment of the money 
actually advanced with interest. A decree 
was passed in favour of the plaintiff. The 
representatives of Lord Lisle objected to 
convey the estate and deliver up the deeds 
until the payment had b2en made to them 
of the amount found dus to them from 


Westmacott. Sir John Romilly, M. R, de- 


cided - against this contention. He observ- 
ed “that there may bea numberof ques- 
tions in contest between the mortgagee and 


“-(1) (1864) 38 Beay. 417; 55 E. R. 429, 
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sub-mortgagee, but the mortgagor cann 
be kept out of his estate ttt ihes ties 
been settled. In case like the present, the 


‘Court orders the money into Court and 


then allows the mortgagee and the sub- 
mortgagee to contest their right; but the 
mortgagor is allowed to go free.” In Seton 
on Judgments and Orders Vol.. IIT.. page 
2011, thesform of decree is as follows : —TIn 


. aredemption action by the mortgagor, he is 


entitled, upon paying into Court what 

| D was 
due from him to the original mortgagee 
toa re-conveyance by all the defendants 
without waiting until the accounts have 


been taken and the equities 

sett] 
as - between the ‘original and ce 
vative mortgagees.” [Lysaght v, Westmacott 


(1)] Coote in his well-known book o ~ 
gages, Vol. IT, page 1066, sums up voip 
thus: “When the mortgagee has en cumber- 
ed his mortgage, the redemption will be 
decreed. on payment into Court by the 
mortgagor of the original debt; and upon 
such payment the mortgagor is entitled 
to a conveyance from the mortgagee: and 
sub-mortgagee and delivery of the deeds 
at once, without waiting for the accounts 
to be taken between them.” The law 
under the Transfer of Property Act on 
this point is not different from the Eng- 
lish Law of Mortgages. To hold otherwise 
would only result ‘in multiplicity of ac- 
tions with probably inconsistent results 
Mr. Muthiah Mudaliar relies upon Rame 
chand v. Raj Hans (2) as supporting his 
contention that he is not bound to sur- 
render the Property in execution of the 
decree in this suit; in other words there 
should be no decree against him for o8- 
session. In that case the plaintiff mort- 
gagor who sued for possession was direct- 
ed to filea suit against the tenants who 
into possession by the *mort- 
gagee and a suit of that description ewag 
held to lie. Ifthat dezision ig meant to 
lay down that no decree could be passed 
in a redemption against a person who 
derived title from a mortgagee, with all 
respect, I must hold that position not to 
be correct. In this case the 5th defend- 
ant having derived title from thè 4th de- 
fendant is bound by the result of the 
redemption suit. The lowər Appellate 
Court is, therefore, not right in exoneratin 
the 5th defendant. J, therefore, set aside 
that portion of its judgment and direct - 


(2) 3 A. L. J. 517; A. W, N. (1808) 241, 


e 
. 
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that a decree be passed directinghim to 
deliver possession of the mortgaged pro- 
perty to the plaintiff. In redemption cases 
it is usual for the Court to direct that 
the amount of mesne profits and costs be 
deducted from the amount payable to the 
mortgagee and that the balance be paid 
to him. In this case the plaintiff had 
been allowed mesne profits and costs and 
the Court should only pay to the 4th and 
5th defendants the balance that remains 
after deducting the amount of mesne pro- 
fits and costs. The respondents will pay 
the costs of this second appeal as well as 
the costs in.the lower Appellate Court. 
vN. V. Appeal allowed. 


OUDH CHIEF COURT. 

First CIVIL APPEAL No, 89 or 1925. 
November 22, 1926, 
Present:—Sir Louis Stuart, Krt., Chief Judge, 

í and Mr. Justice Misra. 
“RAM ABHILAK AND OTAERS—PLAINTIFF8S— 

APPELLANTS i 

VETSUS 
Musammat CHAURASI AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow—Adverse possession—Widow 
coming into possession under arrangement with rever- 
sioner, whether can set up adverse possession. 

The daughter-in-law of a Hindu came into pos- 
session of some of his properties after his death 
under an arrangement with one of the reversioners 
that she should remain in possession for her life- 
time without power of alienation and that after her 
death the reversioners were to take the property. 
.She was in possession of the other items also of 
the deceased’s estate. She madea gift of the entire 
estate and it was contended by the donee that so far 
as the interest of the other reversioners was con- 
eerned and so far as the propertiés not covered by 
the agreement were concerned the widow had ac- 
quired title by adverse possession: ; 

Held, that the agreement entered into by the 
widow with one of the reversioners should be pre- 
sumed to have been made on behalf of all the rever- 
sioners, that her possession ofthe entire estate was 
under the circumstances merely permissive, and that 
she did not consequently acquire any title by adverse 
possession. [p. 732 col. 1. A) 

Lachhmen Kunwar v. Manorath Ram (1) and Sham 
Koer v. Dah Koer (2), distinguished. 

‘Appeal against a judgment and decree 
of the Subordinate Judge, Fyzabad, dated 
the 7th September, 1925. 

_ Mr. Bisheshwar Nath Srivastava, for the 
Appellants. 

Messrs. A. P. Sen and Suner Lal, for the 
Respondents, -* 
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JUDGMENT, —This is an appeal aris- 
ing out ofa suit brought by the plaintiffs 
for a declaration that a-certain deed of. 
gift executed by one Musammat Chaurasi 
is null and void after her death and does 
not affect theirrights. The plaintifis are 
reversioners of one Ram Dat, who was 
admittedly the last. male owner of the 
property. Musammat Ohaurasi is the 
daughter-in-law of the said Ram Dat, being 
the widow of. his son Baij Nath, who died 
during the lifetime of his father... The 
exact relationship between the plaintiffs 
andMusammat Chaurasi would appear from 
the following pedigree: — te 




















HINCHA 
Jaggu Chain 
| 
Ausan Lotan, 
. y 
Ram Prasad Mata Din, 
Ran Dat Ram Lal 
Musammat Musammut 
Ram Kora Budhna. _ 
. Baijnath died 
Musammat Chaurasi 
defendant No. 1. > 
| BANG ee 
| y 
Sagram. Mangal Paras Ram, 
a 
Jadunath. Lal Bahadur 
eres (she ped ees 
f | | ) 
Deo Dat Sriram Ramablakh Bhagwati, 
died. plaintiff plaintiff 
No, 2. No. 1. 


After the death of Ram Dat the pro- 
perty passed into the possession of his 
widow, Musammat Ram Kora, and after 
her death the property remained in the 
possession of Musammat Chaurasi under an 
arrangement with Mangal and Paras Ram, 
the reversioners of Ram Dat alive’ at the 
date of death of Musammat Ram Kora. 
It appears that Musammat Chaurasi ex- 
ecuted a deed of gift, dated the 5th Sep- 
tember, 1924, in respect of certain phares 
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in villages Ramewan Karamjit, Palhanpur 
aud Chitanwan, which had come into her 
possession after the death of Musammat 
Rim Kora. The deed of gift was execut- 
ed by herin favour of defendants Nos. 2 
te 5 of whom defendants Nos. 2 and 3 
aye the daughter’s sons of Ram Dat. The 
plaintifis claim adeclaratory decree to the 
effect that the said deed of gift, executed 
by Musammat Chaurasi does not bind them 
in any way, and would not affect their 
„interest in the property after her death. 
The.defendants set up various pleas in 
defencé: They denied the reversionary 
tights of the plaintiffs: they contended that 
the plaintiffs, even if held to be the next 
reversioners of Ram Dat, are not entitled 
to the property in suit in the presence 
of defendants Nos. 2 and 3, who are the 
daughter's sons of Ram Dat, and finally 
set up the plea of adverse possession in 
regard to the possession of Musammat 
Chaurasi in respect of the property in suit. 

The learned “Subordinate Judge of 
Fyzabad who tried held that the reversion- 
ary rights of the plaintifis were establish- 
ed and that according to the custom of 
the family of Ram Dat, daughters and 
their sons were excluded from inheritance. 
Having found these two points in favour. 
of the plaintiffs, he came to the conclusion 
that excepting one village, Ramewan 
Karamjit, Musammat Chaurasi was in ad- 
verse possession of the shares in the two 
other villages, namely, Palhanpur and 
Chitanwan. Regardingthe Ramewan Karam- 
jit property the learned Subordinate 
Judge found that it had been established 
that Musammat Chaurasi was in possession 
thereof as the holder ofa life-estate but 
only to the extent of a half-share therein. 
Upon these findings thejlearned Subordi- 
nateJudge gave the plaintiffs a declaratory 
decree in respect of half the property in 
Ramewan Karamjit and dismissed the rest 
of their claim. 

The plaintiffs have come to this Court 
in appeal and the point urged in their 
behalf is that the possession of Musammat 
Caaurasi in respect of the entire property 
-is of a permissive character, and they are 
entitled to a declaratory decree in respect 
of the entire property in suit. 

We have, therefore, to determine the 
character of possassion of Musammat 
@haurasi in respect of the properties in 
tha three villages mentioned above, namely, 
Ramewen Karamjit, Palhanpur and Chitan- 
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wan. In our opinion the possession of 
Musammat Ohaurasi in respect of the entire 
property in suit was of a permissive 
character and the plaintiffs’ appeal must, 
therefore, succeed. We proceed to give 
below our reasons for this conclusion, 

It is now admitted between the parties 
that Ram Dat was the owner of the entire 
property in suit and died somewhere in 
1893 and that after his death his widow 
Musammat Ram Kora succeeded to the 
entire property left by him as a Hindu 
widow. It is also admitted that Musammat 
Ram Kora died in the year 1897 and that 
after her death mutation of names in 
respect of the parties situate in the three 
villages named above, was effected in the 
name of Musammat Chaurasi, the widow of 
Baijnath, son of Ram Dat, who had pre- 
deceased his father. It is also admitted 
that at the time of Musammat Ram Kora 
the widow of Ram Dat, Mangal and Paras 
Ram were the two reversioners of Ram Dat. 
It appears from the record that the muta- 
tion of names in favour of Musammat 
Ohaurasi in respect of village Chitanwan 
was effected in 1897 soon after the death 
of Musammat Ram Kora and of the pro- 
perty situate in the other two villages in 
1898 (vide Ex. B-16 and Ex. 8). Exhibit 
3 is an application filed by Musammat 
Chaurasi on the 3rd March, 1898 in respect 
of village Ramewan Karamjit, In that ap- 
plication she joined with herself one Sita 
Ram Dube,a minorunder her own guardian- 
ship, the minor being the daughter's 
son of Ram Dat. Exhibit 4 is a petition 


‘of objections filed by Paras Ram on the 


16th March, 1898, to the effect that he had 
no objection to the mutation of names 
being effected in favour of Musammat 
Ohaurasi provided it was only for her life- 
time and that she would not be compe- 
tent to transfer the property by way of 
mortgage or sale. He clearly stated in 
those objections that he would be entitl- 
ed to succeed to the share after the death’ 
of the lady. Exhibit 5is astatement of 
Paras Ram recorded on the 20th May 
1848, to the effect that he had no objection 
to the mutation of names in Yavour of- 
Musammat Chaurasi being effected in terms 
of his application of objections, Exhibit 
6 is the statement of Musammat Chauragi 
recorded onthe 22nd June, 1898, to the 
effect that she agreed to have the mutg.. 
tion of names in her favour and declared 
that after her death the objector Paras 
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Ram was to be the owner of the pro- 
perty. She clearly stated that she admit- 
ted the contents ofthe petition of objec- 
tions. Exhibit 7 is the report ‘of the 
Tahsildar dated the 22nd June, 1898, to the 
effect that under the circumstances the 
mutation of names might be effected in 
favour of Musammat Ohaurasi, Exhibit 8 
is the order of the Sub-Divisional Officer 
of Akbarpur, dated the 23rd June, 1898, 
allowing the mutation of names to be made 
in fayour of Musammat Chaurasi. A peru- 


sal of these documents leaves no -room, 


for doubt that Musammat Chaurasi’s pos- 
session. so far as the Ramewan Karamjit 
property is concerned was expressly per- 
missive. [A]We are unable to agree with the 
learned Subordinate Judge that her pos- 


- session could only be considered to be 


permissive so far as it relates to the share 
of Paras Ram but could not beso in res- 
pect of the share of Mangal. Paras Ram 
was admittedly one of the reversioners of 
Ram Dat and it was he who had filed the 
petition of objections. It would be quite 
fair to presume that in the course of the 
mutation proceedings Paras Ram represent- 
ed the entire body of reversioners which 
at the time consisted of himself and of his 
brother Mangal. We, therefore, hold that 
the possession of Musammat Chaurasi in 
respect of the entire property situate in 
village Ramewan Karamjit was of a per- 
missive nature <[A] l 

We bave now to determine what was the 
character of her possession in respect of 


‘the property situate in two other villages. 


The learned Subordinate Judge has held 
that there being no evidence of the agree- 
ment relating to the two other villages the 
possession of the lady must be deemed to 
be adverse; and this position was also 
taken, up by the learned Couneel for the 
respondents during the courseof arguments 
before us in the appeal. After having: 
given our best consideration to the con- 
tention we have come to the conclusion 
that the contention has no force. It is 
difficult io belitve that Musammat Chaurasi 
was in possession -under an arrangement 
with the reversioners in respect of one 
portion of the property and not so in res- ` 
pect ob the remaining portion. It appears 
to us a legitimate and fair conclusion to 
draw from the facts stated above that this 
arrangement extended to the entire pro- f 
perty in suit. Ramablakh, plaintiff No. J, 
entered into the witness-box and deposed 
* oe 3 ty 
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. professed to do 
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to the effect that after the death of Musam- 
mat Ram Kora, Musammat Onaurasi ap- 
plied for. mutation of names and that 
Paras Ram filed objections. A panchayat was 
convened and it was decided that. Musam- 
mat Chaurasi should remain in posses- 
sion of the properties in dispute for her 
life only and that after her, death Paras 
Ram and Mangal would ‘come in!o pose 
session. The matter was settled amongst 
Paras Ram, Mangal and Musammat Chaurasi; 
and Paras Ram and Musammat Chaurasi 
made statements to that effest. We are 
inclined to believe this story, especially 
in view of the fact that the defendants 


did not choose to: examine Musammat. 


Chaurasi as to the circumstancesin which 
possession of the entire property ` passed 
to her. We, therefore, hold that Musammat 
Chaurasi came into the possession of the 
entire property in suit under an arrange- 
ment with the reversioners that she was to 
remain in possession only for her lifetime 
and. that after her death they would be 
entitled to the same. In Lachhman Kunwar 


v. Manorath Ram (1) their Lordships of 


the Privy Council held the adverse posses- 
sion to be made out because there was no 
direct evidence of any statement made by 


the lady at the time when she. took pos-, 


session or subsequently that she took it as 
a Hindu widow. In the present case Ex. 
6 is a clear statementof Musammat Chaurasi 
to the effect that the objectors were to get 


the property after her death which clearly 


showed that when she took possession she 
f it as claiming only the 
limited estate of Hindu widow. “In Sham 
Koer v. Dah Koer (2) their Lordships of 
the Privy Council clearly pointed oat “that 
the possession of the lady in that case 
would be adverse to the reversionary heirs 
unless it was the result of an arrange- 
ment with them.” Such an arrangement, 
in our opinion, has been clearly establish- 
ed in this case. We are, therefore, of 
opinion that Musammat Chaurasi is in pos- 
session of the property in suit merely asa 
Hindu widow and that she had no right 
to execute a deed of gift in respect of 
the same property in favour of defendants 
Nos. 2 to 5 for any period beyond her life- 
time., After her death the deed of gift 


(1) 22 O. 445; 22 I: A. 25; 6 Sar. P. 0.0. 523; 5 
M. L. J. 1; Rafigue and Jackson’s P, O, No, 136; 
Ind. Dec. (N. 8.) 297 (P. C.). 

(2) 29 C. 664; 29 I. A. 132; 6 0. W. N. 657; 4 Bom, 
L. R. 5471; 8 Sar. P, O, J, 880 (P.0.), ~ > 200 


"he 
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dated the 5th September, 1924 must be 
declared to be null and void and, there- 
fore, inoperative so far as the interest of 
the plaintiffs in the property in suit is 
concerned. i 

We, therefore, set aside the decree of the 
learned Subordinate Judge so far as it 
purports to dismiss the plaintiffs’ suit and 
grant the plaintiffs a-declaratory decree in 
respect of the entire property in suit that 
the deed of gift dated the 5th September, 
1924, shall be considered to be null. and 
void after the death of Musammat Chaurasi. 
The appeal is, therefore, allowed with costs 
in this Court and the Court below. 

A. N. A, i Appeal allowed, 


ee 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civiu Appaan No. 15 or 1925. 
December 16, 1926. 
Present :-—Mr. Hallifax, A. J. O. 
ABDUL KARIM—PLAINTIFF—APPELLANT. 
` versus 

LUTUDHAR—DeErsn panT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 144—Restitu- 
tion—Dispossession by temporary injunction pending 
suit—Claim for mesne profits before and after decree 
—Suit, maintainability of. : 

L gave a lease to A. Before the expiry of the 
lease he filed a suit against A for cancellation of 
the lease and damages alleging that A had broken 
the conditions of the lease. A was ousted from pos- 
session under a temporary injunction. The trial 
Court decreed the claim in toto, but the Appellate 
Court decreed damages only and rejected the claim 
for cancellation of the lease.. A made an application 
under s. 144 ofthe Civil Procedure Code for being 
restored to pogsession and for mesne profits. It was 
rejected as to the former relief as the period of Jense 
had expired before the application was filed and as 
to the latter it was rejected on the merits. A filed 
a regular suit claiming the profits for the period 
subsequent to the decree and up to the date of deci- 
sion of his application under s. 144:7 5 

Held, that upto the date of decree, the disposses- 
sion being under an injunction -mesne profits could 
be recovered only by suit and mesne profits after 
the date of the decree could be recovered only by an 
application under s. 144, and ‘that the suit was not, 
therefore, maintainable. |p. 734, col. i; Aj 5 

Appeal against the decree of the Addi- 
tional District Judge, Raipur, dated the 
30th September, 1924, in Civil Appeal No. 27 
of 1923. f | e 4 

Sir Hari Singh Gour and Mr. Abdul 
Razak, for the Appellant. 

Sir B, K. Bose and Mr, D. N, Choudhry, 
for the Respondent. > 
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JUDGMENT.—Most if not all of the 
difficult questions discussed at length in 
both Courts would have been seen not to 
arise if the fects had been properly ex- 
amined. In 1916 the defendant Lutudhar 
gave the plaintiff, Mohammad Abdul Karim, 
a lease of a forest of which the term was to 
expire on the 23rd of August, 1921. In 
1918, Lutudhar filed a suit alleging that 
the lessee had broken the contract in various 
ways, and claiming damages and cancella- 
tion of the lease, and he ousted Abdul 
Karim from possession of the forest on the 
24th of June, 1918, by obtaining a temporar 
injunction from the Court in that suit. 
Both reliefs claimed were granted by the 
first Court, but in appeal to the Court of. 
the District Judge the claim for damages 
only was granted, with a modification of the 
amount to be paid, and that for cancéllation 
of the lease was rejected. This was on the 
5th of September, 1919. 

On the 4th of November, 1921, Abdul 
Karim made an application to the Court 
under s. 144 of the Civil Procedure Code 
claiming to be restored to possession of the 
property and to be paid mesne profits for 
the period during which he had been kept 
out of possession. He seems to have waited 
for the decision of the appeals which were 
filed in this Court and were dismissed, 
though he was, of course, entitled to posses- 
sion immediately after the decision of the 


‘appeal in the District Judge's Court. 


In reply to his application it was pointed 
out that-the term of the lease had expired 
more than two months before the applica- 
tion was made, and he admitted in a written 
statement that he could “not now be put 
in possession of his theka consequent upon 
the expiry of the period of the theka.” 
The claim for mesne profits for the period 
between June 1918,. and August, 1921, was 
“then examined alone and was rejected on 
‘the 22nd of July, 1322. 


On the 22nd of November, 1923, Abdul 
Karim filed the suit out of which this appeal 
‘arises, claiming the profits that he would 
have got out of the lease during the year 
1921-22, that is to say the year beginning on 
the 23rd of August, 1921, which is the day 
on which the term of his leaseended. That 
this fact passed unnoticed in the „lower 
Court and was not even mentioned in the 
argument of the appeal can hardly be called 
extraordinary, though it ought to be im- e 
possible, 
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At the beginning the plaintiff himself 
seems to have seen the absurdity of asking 
for the profits he would have made in the 
period during which he was not entitled to 
possession, as it is stated in para. 5 of 
the plaint that though the term of the lease 
expired in August, 1921, the contract -gave 
the lessee the right to remove, within one 
year thereafter, everything that he had 
collected but’had not removed up to that 
time, The deed of lease has not been pro- 
duced and that is the only reference in the 
whole case to any such condition, so that it 
must be held that it did not exist. 

But even if such a condition had been 
` proved to be included in the lease, and’ the 
suit were otherwise maintainable, the utmost 
the plaintiff could claim would be the value 
of so much produce as he would have left un- 
removed in the forest at the end of a normal 
year's working. He has claimed the value 
of all he would have got during such a year, 
and the case has been tried on the assump- 
tion that the period of the lease itself termi- 
nated in August, 1922, 

But even if that were correct, the suit 
would not be maintainable at all. If the 
plaintiff -was entitled to possession at all, he 
` could only get it by an application made 
under s, 144 of the Oivil Procedure Code, 
and now he could not get it even in that 
way, as he gave up his claim to it in the 
previous proceedings; if he himself declin- 
ed to take the possession to which he was 
entitled, he cannot, of course, claim mesne 
profits. Further, if he could, the claim 
could not be enforced ina suit but only by 
application under s. 144, 

[A] That the plaintiff's only remedy was 
that provided by s, 14¢ is another matter that 
it is not a little astonishing to find passing 
unnoticed, as he had previously tried to 
obtain it in that way. The confusion of 
thought in the whole case is further ex- 
amplified by the fact that the period to 
which the application under s. 144 related 
included that between the injunction and 
the decree of the first Court; which was 
passed on the 14th of April, 1919, and this 
suit relates to'a period subsequent to that 
decree, Up to the date of the decree the 
dispossession was under the injunction, and 
profits could be recovered only by suit; after 
it they could be recovered only by applica- 
tion under s. 144. [A] 

The reasons given in the judgment of the 
* lower Court for dismissing the suit can 
hardly be called correct in themselves, and 
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anyhow they are irrelevant. The dismissal 
is, however, correct. The appeal will accord- 
ingly be dismissed and the plaintiff-appel- 
lant will be ordered to pay all the costs in 
both Courts, 


G, R. D. Appeal dismissed, . 


OUDH CHIEF COURT. 
Szeconp Civit APPBAL No. 229 or 1926, 
November 24, 1926. 
Present:—Mr. Justice Raza. 
JAWAHIR AND OTHERS—PLAINTIFFS— 
APPELLANTS 

versus 
BADAL AND ANOTHER—DEFENDANTS, 
SITA RAM AND OTHERS——PLAINTIFFS— 


RESPONDENTS. 

Civil Procedure Code (Act! V of 1908), 0. XXXIV, 
r. 8—Mortgage suit—Preliminary decree for redemp- 
tion based on compromise—Court's power to extend 
time for payment. 

The fact that the mortgagees lose nothing by a 
late deposit of money by the mortgagor, is a good 
cause for postponement of the day fixed for payment 
under O. XXXIV, r. 8, Civil Procedure Code. [p. 
736, col. 1; A] 

The right ofa mortgagor to pay the amount due 
under a preliminary decree is a continuous right 
and can be exercised at any time until a final decree 
for sale or foreclosure is passed. [ibid; B]. 

A Court has power to extend the time fixed for 
payment under a preliminary decree for redemption 
under O. XXXIV, r. 8, Civil Procedure Code, not only 
where the time is fixed in accordance with a judg- 
ment of the Court but also in cases where it is fixed 
in accordance with the terms of a compromise be- 
tween the parties. [p. 736, cols. 1 & 2: C 

Jokhan Singh v. Debi Singh (1) and Bhawani Pra- 
sad Singh v. Ramrati Kunwar (2), followed. 

Niranjan Singh v. Jagan Nath (3) and Murugesa 
Mudaly v. Ramaswmy Chetty (4), distinguished. A 

Appeal against an order of the Subordi- 
nate Judge, Bara Banki, dated the 7th 


“April, 1926, reversing that of the Munsif, 


Fatehpur, dated the 6th February, 1926, 

Mr. Radha Krishna for Mr. Haidar 
Husain, for the Appellants, 

Ms K. P. Misra, for the Respondents. 

JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Barg 
Banki, dated the 7th April, 1926, setting 
aside a decree of the Munsif, Fatehpur (at 
Bara Banki), dated the 6th February, 1926, 

The facts of the case, so far as it is 
necessary to state them for the purpose of 
disposing of this appeal, are as follows:— - 

The plaintiff brought a suit for redemp- . 
tion of a mortgage in December, 1924. A 
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certain grovein village Bandagipur was 
comprised in the mortgage. The suit 
resulted in a compromise and the plaintiff's 
claim for redemption was decreed ac- 
cordingly on -the 1lth May, 1925. The 
plaintifis got a decree for redemption of the 
property described in the compromise on 
payment to the defendants of Rs. 45 within 
six months from the date of the decree and, 
in case of their failure to deposit the money, 
the property was to be foreclosed. The 
plaintiffs’ claim for certain trees was dis- 
missed and it was provided by the com- 
promise thatthe parties should bear their 
own costs. A preliminary decree for re- 
demption was passed by the Court under 
eine r. 7, Sch. I, Oivil Procedure 
ode. 


The period for depositing the money 
“under the decree expired on the llth Nov- 
ember, 1925, The plaintiffs failed to deposit 
the money within the said period. On the 
14th December, 1925 one of the plaintiffs, 
namely, Ram Singh, filed an application 
for extension of time, stating that he had 
fallen ill and could not leave the bed and was 
suifering from sore-eyes even on the:date on 
which the application was filed. He, there- 
fore, prayed for extension of time and for 
permission to deposit the amount in Oourt. 
He was permitted by the Court to deposit the 
money and his application was eventually 
granted, though it was opposed by the 
defendants, The defendants, in their turn, 
applied on the 17th December, 1925 that 
the final decree should be passed by the 
Court. The learned Munsif, holding that 
he had power to extend time for depositing 
the money under the decree, passed the 
following order on the 6th February, 1926:— 


“I allow the application ofthe plaintiffs, 
dated the 14th December, 1925, and direct 
them to deposit the decretal money into 
this Court within 20 days from to-day. 
default of such deposit the plaintiffs’ ap- 
plication mentioned just above shall stand 
dismissed with costs and the defendants’ 
application, dated the 17th December, 1925, 
shall be allowed with costs. Ifthe deposit 
be made within thé time allowed above, the 
defendants’ application shall stand dismiss- 
ed but without costs and the plaintiffs 
shall be entitled- to get a final decree for 
- redemption prepared in their favour, but 
they shall get no costs of their application 
and the defendants’ application shall be 
dismissed but without costs,” Q) Aig | 
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The following supplementary order was 
also passed on the same day:— 

“It has now been brought to my notice 
that the money has already been deposited 
by thé plaintiffs. I, therefore, allow the 
plaintiffs’ application in terms of the above 
order,” 

The final decree for redemption was pre- 
pared accordingly.. The defendants ap- 
pealed, contending that the learned Munsif 
had no jurisdiction to go beyond the terms 
of the compromise, dated the lith May, 
1925, that he was wrong in granting exten- 
sion of time tothe plaintiffs for depositing 
the money and that he committed a mistake 
in passing the final decree for redemption 
in favour of the plaintiffs. 

The defendants’ appeal was allowed by 
the learned Subordinate Judge. The result 
was that the plaintiffs’ application for 
extension of time was rejected and it was 
ordered thata final decree for foreclosure 
of the property, described in the com- 
promise, should be prepared in favour of 
the defendants, as the plaintiffs had failed 
to deposit the money within the period 
fixed by the compromise. The plaintiffs 
have now come to this Court in second 
appeal. 

The appellants’ learned Counsel has not 

pressed the first ground of appeal, which is 
to the effect that the lower Appellate Court 
had no jurisdiction to entertain an appeal 
against an order extending the time for 
payment of the decretal money under 
O. XXXIV, r. 8, Bch. I, Civil Procedure . 
Code. The learned Subordinate Judge has 
passed the final decree for foreclosure and 
we have now to see whether he was right 
in setting aside the decree of the learned 
Munsif and in passing the final decree for 
foreclosure in favour of the defendants. 
- In my opinion this appeal should ba 
allowed. I think the learned Munsif yas 
perfectly rightin granting the plaintiffs’ 
application, dated the 14th December, 1925, 
Tt is true that the learned Munsif does 
not say anything about the condition of the 
applicant, but surely he had seen hir (ap- 
plicant) on the date of the application (14th 
December, 1925). The statement“ in the 
application that the applicant had fallen 
ill and was suffering from sore eyes dces not 
appear to be untrue. Even granting*that 
the plaintiff's (applicants) allegation about 
his illness was untrue, there was, Į think, a 
good cause for postponement of the date 
fixed for payment under 0, XXXIV,r, b, 
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Sch. I, Civil Procedure Code. [A] As pointed 
out inthe case of Jokhan Singh v. Debi 
Singh (1), the fact that the mortgagees 
lose nothing by a late deposit of money by 
the mortgagor, is a good cause for postpone- 
ment of the day fixed for payment under 
O. XXXIV, r. 8, Civil Procedure Code. 
The following observations were made by 
the learned Judicial Commissioner in his 
judgment in that case:— 

“How are the mortgagees worse off, ac- 
cording to the terms of the decree, if they 
are paid Rs. 1,200 now? They are no 
worse off under the terms of the decree. 
They could only receive Rs. 1,200. If they 
receive the money now they will get 
Rs. 1,200. They have lost nothing for they 
have been in possession of the property 
since the decree was passed, and in the 
circumstances there is every reason why the 
day fixed for payment should be postponed 
under the provisions of O. XXXIV, r. 8. 
Good cause is required. But good cause 
is present. The good cause is that- the 
mortgagees lose nothing by the arrangement 
according to the terms of the decree.”: I 
should liké to note that in that case also 
the decree was passed on the basis of a 
compromiee. [A] 

[B] It was held in the case of Bhawani 
Prasad Singh v. Ramrati Kunwar (2), that 
the right of a mortgagor to pay the 
amount due under a preliminary decree is 
a continuous right and can be exercised at 
any time until a final decree for sale or 
foreclosure is passed. In that case also the 
preliminary decree for redemption was 
passed by the Appellate Court on the basis 
of a compromise and the decree of the trial 
Court was thus amended in some parti- 
culars. [B] 

[C] Lhe respondent's learned Counsel has 
referred to the rulings in Niranjan Singh v. 
Jagan Nath (3) and Murugesa Mudaly v. Rama 
asawmy Chetty (4) The learned Subordinate 
Judge has also referred to these rulings in 
his judgment. So far asIsee, the ruling 
in Niranjan Singh v. Jagan Nath (8), does 
not apply to this case at all. The ruling in 
Murugesa Mudaly v. Ramasawmy Chetty (4), 
of course, helps the respondents in this case. 
It was held in that case that extension of 


time for payment of the mortgage amount 
(39 50 Ind. Cas. 201;6 O. L. J. 94. 
(2) 90 Ind. Cas. 418; 28 O. C. 261; A. I R. 1995 
Oudh 649. 
ys br oe A 2S Sal 
nd. Cas. 200; 39 M, 882; 18 M. L. T, 495: 
| (1916) M. W, N. 126, i ' 
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due under a decree in suits instituted eith® 
by the mortgagor or by the niortgagee ca 
be given only where good cause is show 
therefor, and a party is not entitled to ita 


‘a matter of right under O, XXXIV rr. 


and 8, of the Code of Civil Procedure, Th® 
extension of time cannot be granted on th 

sole ground that no order for foreclosure 
absolute has been passed. However, I agree 
with the view of law taken by the late Court 
of the Judicial Commissioner in Jokhan 


‘Singh v. Debi Singh (1), and Bhawani Prasad 


Singh v. Ramrati Kunwar (2) referred 
above. In my opinion the learned Munsif 
was perfectly right in granting the plain- 
tiffs’ application and passing the final 
decree in their favour, I-am not-prepared 
to uphold the decree of the learned Sub- 
ordinate Judge in this case. [C] < 

The result is that I allow the appeal with 
costs, and setting aside the decree of the 
lower Appellate Court restore the decree of 
the first Court. The respondents will pay 
the costs of the appellantsin all the three 
Courts. 


A, N. A, Appeal allowed. . 


PRIVY COUNCIL. 
APPEAL FROM THE Ranaoon Hrem Court. - 
March 31, 1927, 

Present :—Lord Atkinson, Lord 
Carson, Sir John Wallis, and Sir Lancelot 
Sanderson, Kr. 

MAUNG SIN— APPRELLANT 

versus A 
MA TOK-— REeSPONDENT., 

Limitation Act (IX of 1908), Sch. I, Art. 182 (7) 
Decree directing annual payments and ordering deli- 
very of property on default—A pplication for realising 
amounts defaulied and for delivery of property— 
Limitation—Hach default whether gives fresh starting 
pomit, 

A obtained a decree against B in 1916 under 
which B was to remain in possession of certain pro- 
perties and to pay a certain sum of money annually 
on a specified date to A. It was further provided 
in the decree that on default of payment of an in- 
stalment, the properties would be made over to 
A. A applied in the year 1924, after the date fixed 
for payment, for recovery of the instalments due for 
the years 1923 and 1924 and also for delivery of the 
properties to her according to the terms of the 
decree. B contended that as he had made no pay- 
ments at all efter the date ofthe decree and that 
as no payments had at any rate been certified under 
O. XXI, r. 2, of the Civil Procedure Code the ap- 
plication for execution was barred; 
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. Held, (i) that upon à -trué construction of the 
decree each instalment. as it became due was aclaim 
_originating under the decree from the date when 
such claim arose and that, therefore, under the pro- 
visions of cl. 7 -of Art. 182 of Sch. I of the Limita- 
_ tion Act the claim for recovery of the amounts 
, was not barred even if the allegation that no pay- 
„ments were made were true; [p. 737, col. 2; A] 
. (tt) that the claim to have the properties made 
- over; was also not barred inasmuch as on the occa- 
. Bion of defaulé in each payment the right to have 
` the said properties made over arose, [p. 737, col. 2; p. 
“738, “col. 1; BJ 
Appeal from the Rangoon High Qourt. 
“Messrs. A.M. Dunne, K. C. and L,R. Dunn, 
‘for the Appellant. : 
Mr. S.. Moses, for the Respondent. 
_ |: Lord Carson, J.—Therespondent, who 
ds the. wife of the appellant, on the 30th 
- September, 1916, obtained a decree in the 
District. Court of Sagaing in terms. of an 
„award which had.been previously made by 
. which .certain properties contained in a 
:list, attached to the award and the decree 
~were.to-be-left in possession of the appel- 
lant (defendant), who was..to pay to the 
„Jespondent: (plaintiff) annually a sum of 
iRs, 2,000. in. the month Kason,.orin default 
sof payment of:the same (Rs. 2,000 annual- 
-ly) the said property contained in the said 
„list would be made over to the plaintiff- 
„respondent. . It appears that after the mak- 
“ing. of the decree the parties lived toge- 
ther until the year 1923, when they sepa- 


rated, 

On the 8th October, 1924, the respondent 
‘filed an application in the District Court 
«of .Sagaing for execution of the decree 

against the appellant in default of pay- 
: ment of two instalments of Rs. 2,000 each 
for the years 1923 and 1924 respectively, 
: and claimed, as the judgment-debtor failed 
to pay according to the decree, that the 
Oourt might direct the delivery of the 
lands in the said list by the judgment- 
-debtor to the decree-holder,, the respond- 
ent, 


The respondent also filed an application - 


-ygendering an account of the sums alleged 
-to have been received by her, in pursu- 
-ance of the decree, up, to May, 1922, and 
- requesting that this might be noted in 
‘Oourt. The appellant, however, denied 
that he had ever made any annual payments 
* and pleaded that the execution of the de- 
cree was time-barred, and also alleged 
that even if the payments had been made, 
they could not be recognised by the Court 
.pecause they had not been certified within 


47 
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the time limit of the Court under O. XXI, 


The learned District Judge before whom 
the case was first tried held that as the 
payments alleged, even if made, had not 
been certified, they could not be recognised 
by the Court, and that, therefore, as no 
payment had been made from the date of 
the-decree to the date of the claim for 
execution, such claim was barred by the 
Limitation Act. 

The High Court, however, decided that, 
having regard to the provision of cl. 7 of 
Art, 182 of the Schedule of the Limitation 
Act, no question of limitation could possibly 
arise, and that as failure to pay these 
two. instalments was admitted, the res- 
pondent was entitled to execution in ree- 
pect of them; and they also held that the 
respondent was entitled to execute the 
decree for the two annual paymenta, 
Rs. 2,060 each, and also, as she claimed, 
possession of the property to which the 
decree referred. The-question as to whe- 
ther the alleged payments during the in- 
tervening years between 1916 and 1923 
were, in fact, paid, or were to have been 
taken as paid according to the evidence 
given, was discussed and considered at 
some length in the High Court, as was 
also the question of whether the claim of 
the respondent to have such payments 
certified was barred by time limit. 
[A] In the view, however, which this Board 
takes of the construction of the original 
decree, their Lordships think that it is 
unnecessary to pronounce any opinion upon 
the question of the application of the 
Limitation Act to the certification of the 
payments, or as to the effect of the ab- 
sence of such certification. Their Lord- 
ships are of opinion that upon the true 
construction of the decree each instalment 
as it became due-wasa claim origtnating 
under the decree from the date when 
such claim arose, and that the provisions 
of cl. 7 of Art.: 182 of the Schedule to the 
Limitation Act, therefore, applied. [A] 

[B] It was contended, however, on behalf 
of the appellant at the hearing before 
their Lordships that even if a decree could 
be made for the annual payments duein 
1923 and 1924, nevertheless the respondent 
was not entitled in default of each pay- 
ment to have the property mentioned in 
the decree made over to the respondent, 


- the argument being that, as no claim was 
made to the possession. of 


such property 
e. 


° 
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on default of payment during the early 
years after the decree, time commenced to 
run from the date of the earliest default, 
and the claim to the land was, therefore, 
time-barred. 

Their Lordships cannot agree with this 
contention. They are of opinion that upon 
the construction of the decree itself, on 
the occasion of a default in each payment 


‘the right of the respondent to have the 


. 


said property made over to Ler arose, and, 
therefore, the claim to the lands was not 
time-barred. [B] 

‘Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 


A. N. A. Appeal dismissed. 


Solicitors for the Appellant.—Messrs. Bra- 


mall & Bramall. 


Solicitors for the Respondent.—Messrs. 
T, L. Wilson & Co, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DREOREE No. 2337 
or 1924, 

December 7, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 

ISMAIL MUNSHI AND ANOTHER— 
Derenpants Nos. 1 AND 2—APPELLANTS 

Versus h 
NIAMAT KHAN AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, r.8— 
Representation of some defendants by others—-Leave 
of Court, whether must be express—Appeal—Fresh 
leave, whether necessary—Person authorised to repre- 
sent others, not acting in representative capacity, 
effect oft-Notice, proper, absence of, effect of—Decree, 
whether binding on contesting defendants—Suit for de- 
claration of title and absence of public right, whether 
can be maintained without making public party to 
suit. 

Where there has been a permission properly 
granted under O. TI, r. 8 of the Civil Procedure Code 
for the representation of the public by some of the 
defendants in a #suit and on the dismissal of the 
suit the plaintiff appeals, it is not necessary that a 
fresh permission should be taken or granted for 
the purposes ofthe appeal. So faras this question 
is concerned, the proceedings in appeal may be 
regardefl as proceedings in continuation of the suit. 
[p. 740, col. 2;A] 

An order may be made under O. J, r. 8 of the Civil 
Procedure Code authorising one or more persons to 
defend the suit on behalf of other persons interested 
against the will of the person or persons so author- 
jsed, [p. 744, col, 1; 5) 

° 
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Where a person authorised under O. I, r, 8 of the 
Civil Procedure Code to defend a suit on behalf of 
other persons interested is aware of the fact that he 
is required to appear in the suit and defend the 
same in his personal capacity as well as representing 
other persons, and he does not appear and contest 
the suit, it cannot be said that the mere fact that 
he does not choose to state specifically in his written 
statement that he is appearing not merely in his 
individual capacity but also in a representative capac- 
ity, indicates that the persons whom he is autho- 


< rised to represent are not represented in the suit, 


[p. 740, col. 2; p. 741, col. 1; C] 

Order I, r. 8, of the Civil Procedure Code requires 
that the Court should exercise a judicial discretion 
in permitting some definite person or persons to 
sue or to be sued on behalf of all the persons inte- 
rested, and it further requires the Court to give to 
the persons interested notice of the institution of 
the suit which must include a notice ofthe names 
of the persons who have been permitted to repre- 
sent others, so that the persons interested may have 
an opportunity of knowing who have been selected 
to represent them. [p. 741, cols. 1 & 2; D] 

Where, however, such a notice is not issued, the 
decree passed in the suit would nevertheless be 
binding as against the defendants who have appeared 
and contested the suit, irrespective of the fact whe- 
ther it does or doesnot bind the other persons inter- 
ested in the suit. [p. 741, col. 2; E] 

A decree passed in a suit for a declaration of title to 
certain lands and for a declaration that there is no 
public channel or water-course passing through such 
Jands is binding upon the defendants against whom 
it is passed, although the public is not made a party 
to such sait. [ibid; A 

The leave of the Court necessary under O. I, r. 8, 
of the Civil Procedure Code need not be express and 
it is enough if it can be gathered from the proceed- 
ings. [p.741, col. 2; p. 742, col. 1; G] 

Appeal against a decree of the Sub- . 
ordinate Judge, Third Court, Dacca, dated 
the 27th of September, 1924, reversing that. 
of the Munsif, Third Court at Narayangunj, 
dated the 5th of March, 1923. 

Dr. S. C. Basak and Babu Sasadhar Roy, 
(Sr.) for the Appellants. ; 

Mr. Sarat Chandra Roy Choudhuri and 
Babu Amullya Chandra Sen, for the Res- 


pondents. 
JUDGMENT. 

Mukerji, dJ.—The defendants Nos. 1 
and 2 are the appellants in this appeal. 
The facts relating to the suit out of which 
this appeal has arisen are as follows: At 
the instance of the defendants Nos. 1 and 
2 certain proceedings under s. 133 of the 
Criminal Procedure Code were taken by a 
Criminal Court in respect of an alleged 
public channel or water-course. The said 
public channel or water-course is said to 
have been in existence over the plaintiffs’: 
land and through it, it is alleged, the 
surplus water of the lands lying to the 
south of the plaintiffs’ land used to be 
drained off towards the north. Asa result 
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, of these criminal proceedings the alleged 
public channel or water-course was found 
to have been obstructed and an order was 
passed under the provisions of that Code 
for the removal of that obstruction, the 
practical result of which was that the 
channel or water-course, such as it was, 
was re-excavated. Thereafter the plaintifis 
who were interested in the lands over 
which the alleged public channel or water- 
course is said to have existed instituted the 
present suit. In this suit they asked for 
several reliefs and it is necessary to men- 
tion here only two out of them, namely, 
first, a declaration that the plaintifis were 

entitled to the lands on which the channel 
is alleged to have existed, and, secondly, a 
declaration that the defendants Nos. 1 and 

“2 or the public in general had no right 
of overflow of surplus water over any 
channel or watercourse through the plaint- 
iffs’ lands. There was a prayer for a de- 
claration that the proceedings held in the 
Criminal Court were ultra vires and there 
were other prayers as well, but with these 
we are not concerned at the present stage. 
In this suit the plaintiffs impleaded as de- 
fendants the defendants Nos, 1 and 2 who 
are the appellants before us as the prin- 
cipal defendants and twelve other persons 
as the pro forma defendants and they 
purported to institute this suit against 
the defendant No. 1 not merely in his 
personal capacity but also as representa- 
tive of the public. ; 


The Munsif dismissed the suit holding 
in effect that the passage or water-course 
was in existence over the plaintiffs’ land 
and that, therefore, the plaintiffs were not 
entitled to any relief in the present suit. 


On appeal preferred by the plaintiffs the 
Subordinate Judge took a contrary view 
and held that there was no public channel 
or water-course over the plaintiffs’ land 
and, therefore, gave the plaintiffs a decree 
to the’ terms of which itis necessary to 
refer here, By this decree the decree 
passed by the learned Munsif was reversed 

“and the plaintiffs’ suit was decreed, their 
title to the disputed land was declared and 
it was further declared that there was no 
public channel or water-course over the 
plaintiffs’ land. The decree further direct- 
ed that the principal defendants, namely, 
the appellants before us, do fill up the 
channel or water-course and restore the 
disputed land to its original condition, 
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Against this decree the present appeal has 
been preferred. 

The contentions urged before us ultimate- 
ly resolve themselves into two. The first 
contention relates to the propriety of the 
decree that has been passed by the Sub- 
ordinate Judge in view of the findings 
that he has recorded in his judgment. In 
this} connexion a very ingenious attempt 
has been made on behalf of the appellants 
before us to induce us tohold that the 
findings at which the learned Subordinate 
Judge has arrived are inconsistent with 
the position which would justify the decree 
that he has passed. It hasbeen urged in 
substance that whereas in the judgment of 
the learned Subordinate Judge there are 
passages which go toindicate that the water 
of lands lying to the south of the plaint- 
iffs’ land drained out to the north through 
some depression on the plaintiffs’ land, 
he has eventually held that there is no 
channel or water-course and on that foot- 
ing has given the plaintiffs the relief 
mentioned above. Reference, for instance, 
has been made toa passage in the judg- 
ment of the learned Subordinate Judge 
which runs in these words: “The general 
slope is from east to west and from south 
to north though the slope is not uniform. 
It then appears that the rain-water fall- 
ing in the char drains off and towards 
the north and that it collects also in the 
depression of the char in the middle be- 
tween the slopes to the east and west. 
Tide-water also comes over the char from 
the north and during the rains the char 
is submerged except the high bank of a 
river in the east. Tide-water and flood 
water do not appear to require any channel 
over the plaintiffs to pass out except per- 
haps the residue.” Other passages to the 
same effect and as tending to show that 
this was what was the state of things 
on the plaintiffs’ lands were drawn to our 
notice. Reading the judgment as a whole, 
however, I am of opinion that the finding 
at which the learned Subordinate Judge 
arrived in this case was clearly this, that 
although the allegation of the defendants 
was that the drain or channel eXisted over 
the plaintiffs’ land and that surplus rain 
water of the lands lying tothe south of 
the plaintiffs’ land used to be drafned off. 
over that channel that allegation of the 
defendants had not been proved or es~, 
tablished in the case. The learned Sub- 
ordinate Judge clearly gaid in his judg. 
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ment that tide-water and. flood-water did 
not require any channel to pass. out and 
that he was not satisfied that- there was 
any water-course or channel over the 
plaintiffs’ land, and that the water which 
collected in the plaintiffs’ land or the lands 
to its south passed out of it by the natural 
flow of water without any channel. In 
other words he found that there never was 
any defined passage in the shape of a 
channel or water-course such as was alleg- 
ed on behalf of the defendants through 
which the said water used to pass off to- 
wards the north. This, in my opinion, is 
the view which may be gathered 
gathered very clearly from what has been 
said by the learned Subordinate Judge 
in his judgment. The depression that is 
‘referred to in the passage which I have 
quoted above is not the water-course or 
channel which is claimed on behalf of the 
. defendants. I am, therefore, of opinion 
that the findings of the learned: Subordi- 
nate Judge are not inconsistent and the 
first ground urged on behalf of the appel- 
lants must fail, 

The second ground relates to the validity 
of the proceedings which were taken in 
connexion with the representation of the 
public by the defendant No.1 in the suit. 
It may be observed at the outset that in 
the written statement that was filed on 
behalf of the defendants .Nos. 1 and 2 no 
objection in particular was taken to the 
validity of these proceedings and although 
two issues were framed regarding the main- 
tainability of the suit and the form there- 


of those issues appear not to have been: 


pressed during the trial of the suit in the 
Court of first instance. In the judgment 
of the learned Subordinate Judge there 
is also no mention of any objection hav- 
ing been taken so far as this matter is 
concerned. These, however, are objections 
whith relate to the legality of the pro- 
cedure that was adopted and the validity 
of the decree that has been passed and 
having regard to the insistence and ability 
with which they have been put forward 
before us weethink we must deal with them 
here. , 

In the, memorandum of appeal that has 
been presented to this Court there is one 
paragraph in the grounds which relates to 
some of these objections and that ground 
taken along with arguments that have 
been advanced before us means to object 
to the validity of the proceedings on the 
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ground that although there may have been 
a permission duly granted by the Court 
for representation ofthe public by the de- 
fendant No. 1 in the Court of first instance 
there was no such permission either 
taken or granted for the purposes of the 
appeal that was heard by the lower Ap- 
pellate Court, it being remembered that 
the plaintiffs were the appellants in that 
appeal.[A] No authority has been brought to 
our notice for the proposition that if a 
permission has been validly granted for 
such representation of the suit in the Court: 


‘of first instance a fresh permission is 


necessary for the purposes of an appeal if 
an appeal is preferred subsequent to the . 
disposal of the suit by the Court of first 
instance and, in my opinion, it would be 
unreasonable to hold that in point of fact 
a fresh permission for the purposes of the 
appeal would be necessary under the law. 
The law does not require such permis- 


‘sion to be given and so far as this ques- 


tion is concerned the proceedings in appeal 
may very well be regarded as proceedings 
in continuation of the suit and the result 
of the appeal would be taken as the result 
of the suit itself. Iam of opinion that if 
there has been a permission properly grant- 
ed for the representation of the public by 
some of the defendants ina suit itis not 
necessary that a fresh permission should 
have to be taken or granted for the pur- 
poses ofsuch an appealin that suit at any 
subsequent stage. [A] 

[C]It has next been said that although the 
defendant No. 1 may be taken to have been 
permitted to appear in the suit as repre- 
senting the public he entered appearance 
not in his character as representative: of 
the public but in his own personal capacity 
and in support of that our attention has 
been drawn to the written statement that 
was filed in the suit on behalf of the 
defendants. It is true that in this written 
statement the defendant No. 1 nowhere 
says that he was in point of fact appear- 
ing as representative of the public. But 
at the same time there is nothing to show . 
that he objected to appear in that capacity. 
The position seems to be that the defend- 
ant No. 1 was aware of the fact that he was 
required to appear in the suit and defend ` 
the same in his personal capacity as well 
as representing the public and being aware 
of these conditions hedid appear in the 
suit and contest it. In the circumstances, 
in my opinion, it cannot be said that the 
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mere faet that he- did not choose to state : 


specifically in the written statement that 
he'was appearing not merely in his indi- 
vidual capacity but also as representing the 
public and that doss not indicate that the 
public werenotrepresented.[C It was argued 
that there was no obligation on thesaid de- 
fendant to represent the public but thenit 
must be remembered that an order for such 
representation may be made by a Court not- 
withstanding that it isobjected to by the 
person who isasked by the Court to represent 
the public [B] In thisconnexion reference 
may be made to the decision of Wood v. 
McCarthy (1) in which it has been held that 
an order may be made under O. XVI, 
T. 9, which corresponds to O. I, r. (8 
of the Civil Procedura Code authorising 
one or more persons to defend on behalf of 
persons interested, against the will of the 
pérson or persons so authorised [B] 

A third objection has been taken in con- 
nexion with these proceedings and that re- 
lates to the notice that was issued for the 
purposes of this representation. This notice 
to which our attention has been drawn gives 
first of all the- names of the ‘plaintiffs: as 
Niamat Khan: and others. It purports to 
state that asuit has been instituted by the 
plaintiffsagainst the defendants for the de- 
clarations to which I have already reférred 
andit callsupon the public or such mem- 
bers of the public as may.so desire to ap- 
pear and contest the plaintiffs’ claim. There 
is-then -a schedule attached showing the 
plots‘of land with regard to which a decla- 
ration was sought for by the plaintiffs in 
the suit. It has been contended before us 
that the notice doesnot satisfy the require- 
ments of law and I may say at once 
that I feel very. much pressed by this 
contention. [D] The object of a.‘notice re- 
quired by O. I, r. 8 of the Civil 
Procedure Code has been clearly explain- 
ed’ in the case of Kali Kanta Sarma v. 
Gouri Prosad Sarma Bardeuri (2) where Mr. 
Justice Banerji delivering the judgment of 
this Court observes thus: ‘Section 30, as 
we understand it, requiresthat the Court 
should exercise a judicial discretion in 
permitting some definite person or persons 
to sus or be sued on behalf ofall the persons 
interested, and it further requires the Court 
to give to the persons interested notice of 
the institution of the suit which must in- 

(2) (1893) 1 Q. B. 775; 62 L. J. Q. B. 373; 5 R. 408; 
69 L. T..431; 41 W., R. 523. 

(2) 17 ©, 906; 8 Ind, Dec. (N. s.) 1149. 
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clude a notice of the names of the persons 
who have been permitted to represent others, 
so that the persons interested may have 
an opportunity of knowing who have been 
selected torepresent them .[D]Now, inthe pre- 
sent case no such thing was done, In the first 
place the Court did not give permission to 
any definitely named persons among those 
interested to represent the rest; and in 
the second place the notice issued by the 
Court did not show who the persons were . 
that had been selected to represent the re~ 
maining persons interested.” Judged by 
the test laid down in that case the notice in 
the present case falls far short of the re- 
quisite. It didnot in point of fact mention 
the fact that the defendant No.1 would be 
authorised to represent the public in the 
suit and the public in general could not 
possibly have any idea as to the persons who 
were going to represent them for the said 
purpose.[E] Whether a decree obtained in a 
suit in which a notice of this character was 
issued would be binding on the public are 


- notis a question with regard to which we are 


not called upon on the present occasion to 
express any definite opinion. In the present 
case, however, the defendant No. 1 knowing 
that he had been asked to represent the 
public had appeared in the suit and pre- 
sumably taken all the defences that were 
possibly open. The decree that has been 
passed in the suit can under no circum- 
stances be treated as not binding as against 
the defendants at any rate who have ap- 
peared and contestedthe suit under the cir- 
eumstances to which I have referred [E] F] 
If in futurethe public succeed in showing 
that they were not properly represented or 
that the decree is not binding on them or 
if in a future suit in which the publie are 
properly represented it is found that the 
channel or water-course does exist in fact 
and that there is a right of the public to 
drain off their surplus water through the 
same the defendants Nos. land 2 would 
not be prevented from coming in as mem- 
bers of the publicand getting’ the benefit 
ofthat decree for on the present o&casion 
we think they are bound by the present de- 
cree on the footing that they did not repre- 
sent the public properly but appeared in 
the suit on their own behalf.[F] 

(G]Another ground hasbeen taken, namely, 
that there is no specific order granting the 
permission required by O, I, r. 8 but 
haviiig regard to the order in the order. 
sheet to which our attention? has been 


' “Further, 


149 v- 


drawn and taking the samein conjunction 


with the proceedings that have taken place - 


itis open to us to infer that such permission 
was granted. It has been laid down by this 
Court in a series of decisions that the leave 
of the Court necessary “under O. I, r. 8, 
Oivil Procedure Code, need not be ex- 
press and it is enough if it can be 
gathered from the proceedings. See Dhun- 
pat Singh v. Paresh Nath Singh (3), Kalu 
Khabir v. Jan Meah (4) and Krishna 
Kumar Debv, Atul Chandra Ghose (5).[G] 

- Lastly, 
public were a necessary party to the 
suit and the provisions of O. I, r. 9, Civil 
Procedure Oode will 
plaintifis to maintain the suit in the 
absence of the public. ‘Reference in this 
connexion has been made to the case of 
Performing Right Society 
Theatre of Varieties (6) and the obser- 
vations of Viscount Cave, L. O., at page 14* 
in that case which are in these words: 
under O. XVI, r. 11, (which 
corresponds to O. I, r. 9 of our Code) no 
action can now be defeated by reason of the 
misjoinder or non-joinder of any party; but 
this does not mean that judgment can be 
obtained in the absence of a necessary party 
to the action, and the rule is satisfied by 


allowing parties to be added at any stage : the outside world whatever may be their private 


| arrangement between. themselves, each partner is the | 


of a case. These obgervations were madein 
connexion with a suit in which the interest 
of. the plaintiffs, the Performing Right 
Society, Ltd., in the performing rights wes 
equitable only and they brought an action 
to. obtain a perpetual injunction against 
an infringement of their rights without 
joining the legal owners of the copy right 
as. parties to the action and it was held 
that the plaintiffs were prevented by the 
law and practice of the Courts from obtain- 
ing ghe perpetual injunction which they 
claimed. It is not possible to say in the 
present case that the reliefs which the plaint- 
iffs have obtained were not such as they 
were not entitled to obtain in a suit 
against the defendants Nos. 1 and 2 only, 
though a detree in such a suit will 
not be ofapy avail as againstthe public in 
general. : 


(3) 2f 0. 180; 10 Ind. Dee. (N. a.) 752. 


(4) 29 ©. 100. 
(5) 84 Ind. Cas. 79; 39 O. L. J. 612; A. IR. 1924 


Ual. 998 


(6) (1924) A. 0.1; 93 L. J. K. B. 93; 130 L. T. 450; 


68S. J. 99: 40 T. L,R. 52. 
pea r a T KNA r cx EEL EG 31 Tica a 
* Page of (1924) A, O—L#d.] 
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it has been argued that the. 


not enable the’ 


v. London . 
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These are all the contentions that have . 
been urged before usin this appeal and as ` 
they fail the appeal must be dismissed ` 


: with costs. 


Graham, J—I agree. 
Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS SEeconp APPRAL 
No. 1943 or 1926. 
February 24, 1927. 

Present :—Mr. Justice Zafar Ali. 
-GHULAM MUHAMMAD AND ANOTHER 
—~J UDGMENT- DEBTORS—A PPELLANTS 
versus 
SOHNA MAL—VENDOoR—DEOREE HOLDER 
AND KHAN CHAND-—Venprzr— 

RESPONDENTS. . 


Contract Act (IX of 1872), s. 251—Partnership— 
Partner's right to management—Hindu Law—Joint 


family—Brothers constituting firm—Right of younger 


brother to give discharge of debt. 
If two partners of a firm are brothers they are | 


equally entitled to participate in the management of 
the business of that firm and either of them may 


at all opportune times attend to the business and 
do all that is needful. Even according to Hindu Law 


a younger brother is as much entitled to take part _ 
in the management of business as his elder brother. 
` [p. 748, col. 2; A] 


Under s. 251, Oontract Act, as between partners and 


unlimited agent of every other in every matter 


‘which is partnership business or which he represents ` 
„as partnership business and not being in its nature ` 
beyond the scope of the partnership. The law isthe ` 


same whether it isan ordinary partnership concern 
i. pes Hindu family firm. [p. 743, col. 2; p. 744, col. 


i ' Dhanraj v, Ujain Singh (5), Mahomed Silar Sahib 


& Co. v. Nabi Khan Sahib (6), Ram Singh v. Nanak 
Chand (7) and Pichchakkuttiya Pillai v. Doraswami 


Moopanar (8), distinguished. 


Therefore, the younger of two Hindu brothers con- _ 


‘stituting a firm, can give a valid discharge on re-- : 


ceiving payment of a debt due under a decree pagsed 
in favour of the firm. [p. 744, col. 2; ©] l 


Miscellaneous second appeal from the 


order of the Additional District Judge 


Gujranwala at Sialkot, dated the 29th April, 
1926, reversing that of the Subordinate 
Judge, Third Class, Hafizabad, District 
Gujranwala, dated the 17th December, 1925, 
Mr. M. L. Puri,forthe Appellants. 
Dr. G. C. Narang, for the Respondents, 


JUDGMENT.—In this second appeal ` 
against an order in an execution case the 
questions of law that arise are: 

(1) -whether of the two Hindu brothers 


constituting a firm the younger can give a ° 
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valid discharge on receiving payment of a 
decretal debt, the decree being in favour of 
the firm? 

(2) whether the principle enunciated in 
8.251 of the Contract Act IX of 1872, was 
not applicable because it was not a con- 
tract, buta decree that was sought to be 
enforced? 

(3) whether this payment though admit- 
ted before the Executing Court by the 
younger brother cannot be of any avail 
tothe judgment-debtors because the pro- 
visions of O. XXI, r. 2, of the Oode 
of, Civil Procedure had not been complied 
with? 

(4) whether the decree could not be said 
to have been satisfied even to the extent 
of the share of the younger brother? 

(5) whether the transfer of the decree by 
the elder brother representing that the 
decree was in‘ his favour (though it was in 
favour ofthe firm) was a valid transfer of 
the decree ? : 

The two brothers were Sohna Mal 
and Kartar Singh, and after the names 
of both the firm was styled Sonha Mal-Kar- 
tay Singh. 

The suit was instituted by the elder 
brother Sohna Mal but in the name of 
the firm and a decree for Rs. 780 and 
costs was passed in favour of the firm 
on the 14th March, 1925.. On the 5th 
April, 1925, Kartar Singh received Rs, 800 
from the judgment-debturs in full satis- 
faction of the decree and gave a receipt 
therefor. The firm was edissolved on the 
2ist April, 1925, and on the 20th June, 1925, 
Sohna Mal transferred this decree in lieu of 
Rs. 600 to one Khan Chand representing 
it to be a decree in his favour exclusively. 
In the deed of transfer that was executed, 
it was stated that Sohna Mal would be 
responsible if any previous payment 
in respect of the decree would be 
proved. As there is nothing to indicate 
that the judgment-debtors were not men of 
substance, it was evidently not without a 
cogent reason that Sohna Mal instead of 


executing the decree himself - transferred. 


it for about three-fourths of the decretal 
amount. That reason presumably was 
that he knew that hia brother had already 
received the decretal debt. 

“When the assignee of the decree applied 
for execution the judgment-debtors plead- 
ed that it had already been satisfied. 
Kartar Singh appeared in Court and de- 


posed that he did receive payment and | 
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give the receipt for Rs. 800 which was pro~- 
duced by the judgment-debtors, The Exe-~ 
cuting Court found that the decree had 
been satisfied, but onappeal the learned 


„District Judge came to the contrary con- 


clusion. He proceeded on two wrong as- 
sumptions, viz.: (1) that partition be- 
tween the brothers took place on the 21st 
April, 1921, while as a matter of fact the 
date of partition was 21st of April 1925, 
and (2) that the brothers were two joint 
decres-holders though the decres was in 
favour of the firm and notin favour of the 
two brothers; and that made all the differ- 
ence, - 

[A] Now, itis obvious that if the two part- 
ners of a firm are brothers they are equally 
entitled to participate in the management 
of the business of that firm, and it is in 
the fitness of things that either of them 
may at all opportune times attend to the 
business and, do all that is needful. Even 
according to Hindu Law Kartar Singh 
was as much entitled to take part in the 


-management of the business as his elder 


brother and it cannot be said that Sonha 
Mal possessed any special powers of °. 
management which Kartar Singh did not, 
{In this connection see Ganpat v, Annaji 
(1).] Hither of them was competent to repre- 
sent the firm and the outside world could 
deal with one in the same way as with the 
It may be that a Hindu father as 
manager may be competent to exclude 
ason from participating in the manage- 
ment of the family business or may place 
certain restrictions on his powers, but it 
is nowhere laid down that the elder bro- 
ther as manager could treat the younger 
in the same way as the father could, [A] 
Moreover, it appears that the business of 
the brothers was not their old, family 
business as they conducted it in thejr own 
joint names. If it had been the old 
family business, the father’s name would 
have been associated with the name of 
one of them. The position of these two 
brothers, therefore, as members of a trading 
firm was not different or UWistinguishable ` 
from that of the partners of a frm created 
by contract, It follows, therefore, that as 
in the case of an ordinary firm each 
brother was an agent of the other, e 5 


[B] But the general rule is that “each part- 
ner isan agent only in and for the business 
of the firm and, therefore, his acts beyond 


(1) 23 B. 114; 12 Ind. Dec. (N° s.) 95. 
e 
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the -business will not bind the firm: [Bank 
of Australasia v. Breillat (2)] Lord Justice 
James said: As between the partners and 
the outside world, whatever may be their 
private arrangements between themselves, 
each partner is the unlimited agent of every 
other in every matter which is partnership 
business or which he represents as partner- 
ship business and not being in its nature be- 
yond the scope of the partnership” [Baird's 
case (3)]. This rule is embodied in s. 251 
of the Indian Contract Act which applies 
equally to joint Hindu family firms and 
ordinary partnership concerns.[B|In Bichha 
La ly. Jat Pershad (4) a balance of aceountor 
acknowledgment of debt was signed by 
a Hinduson whose father was the man- 
ager. It was held that “whether or not such 
member was the manager of the business. 
he was a partner therein, and his act being 
one usually done in carrying on the -business 
of the partnership, and having been done 
while the partnership, subsisted, bound the 
other members of the family to the same 
extent as if he were their agent duly 
appointed for that purpose. (Contract Act, 
1872, s. 251).” ; 

Now, in the presént case the firm had to 
realise the decretal debt and it was the 
business of the firm and of nobody else to 
realise it. It is obvious that one of the 
two:brothers must have received payment 
of the money tendered by the judgment- 
debtors, andin doing sono liability was 
incurred, that is tosay, the firm was not 
placed under any obligation. The debt 
was realised on behalf of the firm -and if 
the brothers had not fallen out subsequent- 
ly, Sobna Mal could not have taken any 
objection to this act of Kartar Singh. I, 
therefore, answer the first two questions 
in the affirmative. Dhanraj v. Ujain Singh 
(5) citedeby the respondent's Counsel was a 
case of joint decree-holders and is, there- 
fore, distinguishable. So was Mahomed Silar 
Sahib & Co. v. Nabi Khan Sahib (6). In 
Ram Singh v. Nanak Chand (7) the finding 
was that the jydgment-debtor’s conduct 


(2) (1847) 6 Moo. P. O; 152 at pp. 193, 194; 13 E. 
R. 642; 12 Jur. 189; 79 R. R. 24. 
(3) (1870) 5 Ch. 725 at p, 733; 23L.T. 424; 18 W. 

. 1094. 
| 44) 45 P.R. 1899. 

*5) 34 P.R. 1906; 93 P. L. R. 1906; 52 P. W. R. 
1906. 
+ (6) 35 Ind, Cas. 157; (1916) 1 M. W. N. 471; .3 L. W. 
579; 31 M. L. J. 93; 20 M. L. T. 381. | 
(7) 27 Ind, Cas. 603; 19 P. W. R, 1915; 60 P. L. R. 
Le 
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had been throughout dishonest and fraudu- 
lent. There was no plea of -fraud-in the 
present case. 

[C]As regards the third question itis clear 
that the provisions of O. XXI, r. 2(1) were 
fully complied with. Kartar-Singh who had 
received payment of the money on behalf of 
the firm, appeared in Executing Court and 
certified that he had done so. Thè Execut- 
ing Court having recorded the payment - 
and recognised it the decree stood 
satisfied. Pichchakkuttiya Pillat .v. Dora- 
swami Moopanar (8) cited by the respond- 
ent’s Counsel was also a case of joint decree- - 
holders in which it was held that payment `` 
should either be certified or recorded and 
that payment to one of several joint ` 
decree-holders will not be’ even a partial- 
satisfaction of the decree unless the payee 
was an agent of the others for receiving the 
whole amount on their behalf or unless. 
the distinct share of each of the‘ joint 
decree-holdérs was ascertained and known. 
But in the present case ‘Kartar Singh was 
an agent of his brother Sohna Mal. [C] j 

In view of the above findings on the- 
first three questions the remaining two 
lose all importance and need not be ‘decid- 
ed. The result is that I accept the appeal 
and reversing the order ofthe lower Appel-: 
late Court restore that of the first’ Court, 
The respondents will pay appellants’ costs-. 
throughout. 

R. L. Appeal accepted!’ 

(8) 82 Ind. Cas, 588; A. I. R. 1925 Mad. 230; -47 M,- 
L. J. 498; (1924) M. W.N. 815. 


ALLAHABAD BIGH COURT, 
BECOND CIVIL APPEAL No. 1241 or 1924; 
January 31, 1927. ; 
Present:—Mr. Justice Iqbal Ahmad: 
Dr. MUKUND LAL—Dzranpant— 
APPELLANT 
versus 
MOHAN LAL AND otHess—PLaintirrs AND 
i DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Religi- 
ous endowment—Temple—Managing ' committee En- 
croachment on trust property by trustees—Suit by wor- 
shippers to remove encroachment, whether maintain- © 
able—Co-sharers—Construction over joint property by 
one co-sharer—Suit for removal of construction, whéa 
ther maintainable. 

Where a committee has been appointed to mi : 
the affairs ofa temple the legal ownership of the 
properties appertaining tothe temple is‘vested in 


(101 X.O. 1997), 


the:-managing committee: and ordinarily it is that 
committee that can sue with respect to encroach- 
ments on trust properties and if the committee does 
‘not discharge its duties properly the ordinary right 
of worshippers is to apply for its removal and for 
the appointment of a new committee; but ina case 
in which the trustees themselves are charged with 
an abuse of trust and with malfeasance, and the wrong’ 


sought to be remedied has been committed by the. 


trustees themselves, the worshippers under the trust 
have a right to bring an action for the preservation 
of the trust property. For instance, a suit is main- 
tainable by or on behalf of the worshippers at a 
temple to restrain waste} of or encroachment -upon 
‘the ‘trust: property by the trustees themselves. It 
may. be -that the primary right of the worshippers 


under ‘such circumstances is to seek the removal of - 


the. trustees by a suit under s. 92 of the Civil Pro- 
cedure’ Code, but there is no reason why they should 
not be allowed to waive that larger right, and while 


not seeking ‘the removal of “the trustees, claim for’ 


thé preservation and due administration of the trust 
properties by those very-trustees. [p. 746, col. 1; A] 
A co-sharer in joint property is entitled to a decree 
‘directing-the removal of a construction over the 
joint property made’ by another co-sharer if the con- 
. struction is calculated to make the joint property 
more exclusively that of the latter. [p. 747, col. 1; B] 
Second appeal from a deeree of the Dis- 
_ trict Judge, Bareilly, dated the 3rd-of July, 
1924. 
Mr: S..B. Johari, for the Appellant. 


Dr. K: N. Katju and Mr. U. S. Bajpai, for- 


the.Respondents.: 


JUDGMENT.—The suit giving rise to- 


thé* present appeal was brought by the 
plaintifi-respondents, in a’ representative 
capacity, on behalf of the Hindu commun- 


ity, under O. I, r. 8 of the Civil Procedure ` 


Code. The dispute, between the parties, 
centres round a courtyard and a well which 
are situate to the east of a temple, in which 
the plaintiffs as members of the Hindu com- 
munity are entitled to worship, and to the 
noith'of the house of defendant-appellant. 


Both: parties claimed exclusive ownership of ` 


the sahan and the well in dispute. 

The trial Court held that the sahan and 
the-well are the common properties of the 
temple, Brij Basi Lal plaintiff, and the de- 
fendaiit-appellant, The lower Appellate 
Oourt has held that the sahan and the 
wéll exclusively belong to the temple, 
and; òn that finding, has passed a decree, 
in the plaintiff's: favour, ordering the de- 
fendants-to close'a drain made by them, 
“and not'to use a latrine which is to the 
north of the outer gate of the temple, and 
for the removal of cetain constructions made 
by the defendants over the well. There 
wére other reliefs prayed for by the plaint- 
iffs-respondents, but I am not concerned, in 


the present appeal, with those’reliefs, as the ` 
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same have not been granted to the plaintiffs 
by the decree of the lower Appellate Court 
and the plaintiffs have submitted to that 
decree. : 

Itis argued by the learned Counsel for 
the defendant that the property appertain- 
ing to the temple is vested in the idol in- 
stalled in the temple, and as, on the plaint- 
iffs’ own showing there is a managing com- 
mittee of the temple, that committee, and 
that committee alone, has the right to main- 
tain a suit with respect to the property 
vested in the deity, and that the present 
suit by the plaintiffs was not maintainable. 
It is maintained, that the only right of the - 
plaintiffs or of the Hindu public is to wor- 
ship. in the temple, and as it was not the 
plaintiffs’ case that that right had in any 
way been interfered with, the plaintiffs had 
no cause of action to bring the present suit. 
It is pointed out, that if there was a breach 
of trust committed bythe members of the 
managing committee, who for the time 
being aré the trustees of the temple, the 
proper remedy of the plaintiffs, or for the 
matter of that of members of the Hindu 
community, was to have brought a suit for 
the removal of those trustees under s. 92 of . 
the Code of Civil Procedure, and to have 
the trust property vested in new trustees 
appointed by the Court, and that to allow 
the institution of suits like the present, by 
persons other than the trustees, would in 
effect’ bé to allow persons who have no 
interest in a particular property to main- 
tain actions concerning the same, which 
cannot be done. In support of the argu- 
ment noticed above reliance has been placed 
by the learned Counsel on the case of © 
Pramatha Nath Mullick v. Pradyumna 
Kumar Mullick (1). 

Iam unable to agree with the contention 
of the learned Counsel. The suit was ocaa- 
sioned by certain alleged unauthorised 
encroachments made, on the property alleg- 
ed to be trust property appertaining to the 
temple, by none else but the secretary of 
the managing committee himself, who is 
the defendant-appellant, and the president 
of that committee was also arrayef as a 
defendant to the suit. The plaintiffs as 
members of the Hindu community are un- 
doubtedly entitled to worship in ‘the 


temple, and I am not prepared to hold 

(1) 87 Ind. Oas. 305; 23 A. L. J. 537; A. I. R. 1995 
P. O. 139; 49 M. L. J. 30; (1925) M. W. N. 431; 41 O. 
L. J. 551; 20. W. N. 557; 27 Bom. L. R. 1064; 22 L, 
W. 492; 30 C. W. N. 25; 52 O. 809; 8 Pat, L. R. 315; 
52 I. A, 245 (P. 0). ‘ 
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that the acts of defendant No. 3 to which 
exception was taken by the plaintifis in the 
present suit, were not calculated to incon- 
venience them and the other membersof the 
Hindu community in the free exercise of 
their right of worship. The plaintiffs by 
obtaining the leave of the Court to sue under 


O. I, r. 8, Civil Procedure Oode, represent the ` 


whole body of the worshippers of the temple. 
[A]lt is true that the legal ownership of the 
properties appertaining to the temple is in 
the managing committee, and ordinarily it 
is that committee that can sue with respect 
to encroachments on trust properties, and 
ifthat committee does not discharge its 
‘duties properly, the ordinary right of wor- 
shippers is to apply for its removal and for 
the appointment of a new committee. But 
in cases in which the trustees themselves 
are charged with an abuse of trust and with 
malfeasance, and the wrong sought to be 
remedied has been committed by the 
trustees themselves, the beneficiaries under 
the trust have undoubtedly a right to bring 
an action for the preservation of the trust 
“property. Suits by beneficiaries to set aside 


allowed by Courts of Law, vide the cases of 
Dasondhy v. Muhammad Abu Nasar (2) and 
Ram Chandar v. Ali Muhammad (3). If such 
suits are maintainable, I find it difficult to 
follow why a suit by the beneficiaries against 
the trustees, concerning encroachments made 
by the trustees over thetrust property,should 
not be maintainable. It may be that the 
primary right of the beneficiaries under 
such circumstances is to seek removal of 


the trustees by a suit under s. 92 of the ~ 


Civil Procedure Code, but there is no reason 
why they should not be allowed to waive 
that larger right, and while not seeking 
the removal of the trustees, claim for the 
preservation and due administration of the 
trust properties by those very trustees. 
The view that I take is in consonance with 
the view taken in the case of Chidambara- 
natha Thambiram v. Nallasiva Mudaliar 
(4). For these reasons L hold that the pre- 
gent suit was maintainable [A] 


-But I am unable to accept the finding of- 


the lower Appellate Court that the sahan 
and the well in dispute belong to the temple. 
It appears that in 1875 a trustee of the 
temple brought a suit against the predeces- 


Ind. Oas. 36; 8 A. L. J. 710: 33 A. 660. 
(3) 18 Ind, Oas. 797; 11 A. L. J. 238; 35 A. 197. . 
(4) 42 Ind. Cas. 366, 41 M. 124; 33 M. L. J, 357; 22 

‘M.-L: T,-218;-6 L.W. 666. - . . 
. = s 

es 


(2) 11 
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“the nature of a nuisance. 
alienations of trust properties have been 
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gor-in-interest of the defen dant-appellant È 
‘for the closing of a door, a drain and the 


demolition of a chhappar made on the sahan ` 
in dispute, and that that suit was decreed | 


“by the trial Court as well as by the Appel- — 


late Court. The plaintifis contended that . 
the decision in that suit operated as res : 
judicata in the present. This contention of ` 
the plaintiffs was overruled by the trial . 
Court, but has been given effect to by the - 
Indeed, the find-- - 
ing of the lower Appellate Court that the . 


` courtyard and the well in dispute belong 


to the temple is based solely on the ground 

that the decision in the suit of 1875 operates - 
as res judicata. I have been through the | 
judgment of the trial Court in the suit of © 


“1875 and I find, that though the question of 


the ownership of the sahan and the well was - 
a question that required. determination, no | 
issue was framed and no decision was arriv- - 


“ed at on that point, and I agree with the. 
learned Munsif that the suit of 1875 was - 


decided by the trial Court on the assump- 

tion that the- acts complained of were of © 
But the question 
as to whether the-temple or the- predeces- 
sor-in-interest of the defendant-appellant. 
was the owner of this sahan: and the well : 
was not decided. The judgment of the 

Appellate Court of the Suit of 1875 is not on. | 


i 


“the record. It may be that the Courts’ - 


below had before them the record of the . 
Suit of 1875 and a copy of the judgment of _ 
the Appellate Court was not put upon the | 
record of the present suit. There being no ; 
specific issue as to the ownership of the 
sahan and the well, and there being no - 
decision on that point in the suit of 1875, | 
I must hold that that issue was “not heard 

and finally decided" in 1875, and as such ~ 
that judgment does not operate as res judi-. ; 
cata. This being so, before I can dispose 

of this appeal, I must have a finding from -. 


“the Court below on the question, as to whe- _ 


ther the temple or the defendant-appellant | 
is the owner of the sahan and the well in 
dispute, or the same are jointly owned 
by the temple and the defendant-appellant. — 
The decision of the lower Appellate Court 


` directing the removal of the drain is chal- 


lenged by the defendant-appellant on the | 
ground that the claim with respect to the | 
same is barred by s. 47 of the Civil Proce- 


` dure Code. It is argued that the very drain 


that is now in dispute was in dispute in the ; 
Suit of 1875, and a.decree -was passed in:: 
that suit directing the removal of the same, ; 


(101 1. 0, 1927] 


and that decree not having been executed, 
the claim of the plaintiffs as regards the 
drain is barred by s. 47 of the Oivil Proce- 
dure Code, This contention must, in view 
of the finding of the lower Appellate Oourt 
that there is “no clear proof on the record 
that it is the same drain” that was in dis- 
pute in 1875, be overruled. 

[B]If the courtyard and the well are joint 
properties of the temple and the defendant- 
appellant, even then the plaintiff-respond- 
ents will be entitled to a decree directing 
the removal of the constructions over the 
well, if the same are calculated to make 
the well which belongs jointly to the temple 
and the defendant-appellant “more ex- 
clusively of defendant-appellant” vide the 
case of Shibba Mal v. Naurang Mal (5). 
On the other hand, if the constructions over 
the well are on property belonging to the de- 
fendant-appellant and do not make the well 
“exclusively his” the plaintiffs’ claim to the 
removal of those constructions will have to 
be dismissed [B] 

The lower Appellate Court must submit 
its findings on the following issues within 
two months from to-day'’s date:— 

(1) To whom do the courtyard and the 
well in dispute belong ? and i 

(2) if the courtyard and the well are 
joint property, does the construction over 


the well make the well more exclusively of. 


the defendant? . 

No further evidence will be allowed. In 
deciding the issue as to the ownership of 
the courtyard and the well the Court will 
not take into consideration the judgments 
in the Suit of 1875. 

On receipt of the findings the usual ten 
days will be allowed for filing objections. 


Case remanded. 


Z. K. 
(5) 39 Ind. Cas, 739; 15 A. L. J. 293, 


LAHORE HIGH COURT, 
BECOND Orvin APPEAL No. 2418 or 1926. 
February 15, 1927. 
Present:—Mr. Justice Tek Chand. 
Tarn MUNICIPAL COMMITTEE, 
MULTAN ruroves irs PRESIDENT— 
DEFENDANT— APPELLANT 


VETSUS 
BHAT KISHAN OHAND-— PLAINTIFE 
— RESPONDENT. 

Punjab Municipal Act (III of 1911), $. 178—Recon- 
struction of old structures—Permission of Municipality 
whether necessary—Interpretation of Statutes—Canons 
of interpretation—Oasus omissus—Function of Court 
-— Penal Statutes, ; 
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Section 172 of the Punjab Municipal Act is re« 
stricted in its application to newly built structures 
and does not cover cases in which an old projection 
has been demolished and substituted by a new one. 
[p. 748, col. 1; A ] 

Eshan Chunder Mitter v. Banku Behari Pal (3), 
Municipal Council, Tanjore v. Visvanatha Ran (4), 
Ramdularay v. Chhindwara Municipality 5), Muham- 
mad Yasin v. Municipal Committee (6\ and Kirpa Ram 
v. Municipal Committee, Amritsar (7), followed. 

It isnot the function ofa Court to read into an 
enactment words that are not there. The Courts 
are to construe its provisions according to their 
plain meaning and not to supply the deficiencies 
of the Legislature. Whether an omission flowed 
from the forgetfulness of the draftsman or was in- 
tentional is no concern of the Courts and a casus 
omissus cannot be supplied by a Court of Law for 
oe be to make law. [p. 748, col. 2; p. 749 
col. 1; à 

Crawford v. Spooner (1), followed. 

Section 172, Municipal Act is a penal provision 
of law anda strict construction must be placed on 
it. Itis well-settled that in construing a penal enact- 
ment no case must be held to fall within it which 
does not come both within the reasonable meaning 
of its terms as well as within its spirit and scope, If 
the Legislature has not used , words sufficiently come 
prehensive to include within its prohibition all the 
cases which fall within the mischief intended to be 
prevented, it isnot competent to a Court to extend 
them. [p. 749, col. 1: C] 

London County Council v. Aylesbury Dairy Co., Ltd, 
(2), followed. 

Second appeal from a decree of the 
District Judge, Multan, dated the 25th May, 


1926, reversing that of the Sub-Judge, 


Second Class, Multan, dated the llth Janu- ` 


ary, 1926. : 
Mr. Obedullah, for the Appellant. 
Mr. Mehr Chand Mahajan, for the Res- 
pondent. 


JUDGMENT.—The plaintiff-respond- 
ent is the owner of a house situate in 


Multan, city, which has a latrine built on 


the second floor at a height of 35 feet above 
the ground level, in such a manner that 
a triangular portion of it (5 feet by 1 foot) 
projects over the Municipal road.” The 
findings of the learned District Judge 
relating to this projectiou are that a simi- 
lar structure had existed on the spot for 
over 50 years, that the wooden beam which 
supported it, having got decayed required 
to be re-placed and this necessitated a re- 
construction of the projection. The plaint- 
iff accordingly rebuilt a new projection 
of the same style and dimensions as the 
old one, but before doing so he did not 
obtain the written permission of the Muni- 
cipal Committee. Soon after, a notice under 
s. 172 of-the Punjab Municipal Act was 
served upon him, requiring him to demo- 
lish the structure. 


On: receipt of this ` 
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notice the plaintiff instituted?a suit fora 
permanent injunction against the Muni- 
cipal Committee praying that the defend- 
ant be directed not to demolish the pro- 
jection. The suit was dismissed by the 
Sub-Judge but on appeal has been decreed 
by the learned District Judge. 

[A] The Municipal Committee preferred 
a second appeal to this Oourt and on its 
behalf Mr. Obedullah has contended that 
the learned District Judge was in error in 
taking the narrower view of s. 172 of the 
Municipal Act and in holding that that 
section applied only to new structures and 
did not cover cases of reconstruction of 
pre-existing structures. Both Counsel have 
addressed me at considerable length and 
after giving full consideration to their ar- 
gtiments, I am of opinion that the inter- 
pretation put on the section by the learned 
District Judge is correct and that his 
judgmeut must stand, 

Section 172 as worded must be restricted 
to newly built structures and has no appli- 
cability to cases in which an old projection 
has been demolished, and substituted by 
a new one. [A] Before examining the 
arguments of the learned Counsel it seems 
to' me necessary to reproduce s. 172 of the 
Municipal Act. The section is divided into 
two clauses. Clause (1) reads as follows:— 

“Whoever, without the written permis- 
sion of the committee, builds or erects any 
immoveable encroachment upon the ground 
level ofany street or over or on any sewer, 
drain or water course, or builds or makes 
any immoveable overhanging structure 
projecting into a street at a point above 
the said ground level, shall be punishable 
with a fine which may extend to fifty 
rupees,” 


Olause (2) authorises the Municipal Com- 
mittee, to issue notice to the owner or 
occupier of any building requiring him to 
remove or alter such immoveable encroach- 
ment or overhanging structure as afore- 
said. 

It will be seen that cl. (2) specifically 
refers to encrdachments or overhanging 
structures as described in cl. (1) and in 
that clause the penalty is limited to build- 
- ing or erecting and does not extend to 
rebuilding or re-erecting an existing en- 
‘sroachment to overhanging structure. 
Mr. Obedullah contends that the word 
“erect” and “re-erect” have been used in- 
discriminately in the Act, but there seems 
to be no warrant’for this assertion, As 
e 
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pointed out by the learned District Judge 
a comparison of s. 172 with those of s. 189 
shows that in the latter section the penal- 
ty is provided both for erecting as well 
as for re-erecting a building of the kind 
specified therein, without the permission 
of the Committee but in the former section 
the word re-erect is not used. It is, there- - 
fore, clear that wherever the Legislature 
intended to penalise the re-building or re- - 
erecting of an existing structure it has 
specifically said so and in the absence of 
express words, it does not seem to be permise 
sible to include in the section a transaction 
which is not mentioned in it. 

Mr. Obedullah further drew my attention 
to s. 3 (5) of the Act, which states that 
the expression “erect or re-erect any build- 
ing” includes alterations; conversions and 
constructions of buildings in the manner 
specified in that clause and from this he 
argued that the words “erect” and “re- 
erect” must be considered to be synony- 
mous. In my opinion, this argument also is 
devoid of all force. The clause merely lays 
down that the words “erect” or “re erect 
wherever used in the Act would include 
certain specific structures which it is con- 
tended do not cover the projection in ques- 
tion.. From the definition of the expres- 
sion “erect” or “re-erect’” as given in this 
clause which is not exhaustive but is merely 
inclusive of certain things, it cannot be 
argued that the words “erect” and “‘re-erect” 
are synonymous. On the other hand the 
sequence of the two words in that clause 
leads me to infer the contrary. 

[B] As a last resort Mr. Obedullah con- 
tended that the omission of the word “re- 
erect” in s. 172 is a. casus omissus and as 
there seems to be no good reason why the 
Legislature while penalizing the first erec- 
tion of an encroachment or structure of 
the kind described, should have omitted 
to bring within its purview re-erection of 
a similar kind and under similar circum- 
stances he suggests that the omission must 
be considered to have been unintentional 
and that in interpreting the section the 
Court must take notice of this fact. This 
is an argument which I cannot for one 
moment accept. It is well-settled that it 
is not the function of a Court to read. 
into an enactment words that are not there, 
The Courts are to construe its provisions 


‘according to their plain meaning and not 


to supply the deficiencies of the Legisla- 
ture. As laid down by their Lordships of 


froi I. 0. 1997] 


‘the Judicial Committee in the well known 
. case of Crawford v. Spooner (1) “we cannot 
. aid the Legislature's defective phrasing of 

the Act, we cannot add, and amend, and 

- by construction, make up deficiencies which 

are left there.” Whether the omission 

‘flowed -from forgetfulness of the draftsman 

or was intentional is no concern of the 
Courts and a casus omissus cannot be sup- 
plied by a Court of Law for ‘that would 

:þe to make laws. [B] 

[C] It must also be borne in mind that 

s. 172: is a penal provision of the law, and 
: 8, strict construction must be placed upon 
“it. It is well-settled that in construing 


such an enactment no case must be held - 


to fall within it, which does not come both 
within the reasonable meaning of its terms 
as well as within its spirit and scope, As 
remarked by Wright, J., in London County 
Council. v. Aylesbury Dairy Co., Ld. (2) 


“where an enactment may entail penal - 


consequences no violence must be done to 
its language in order to bring people within 
it but rather care must be taken that no 
one is brought within it who is not with- 
‘in, its express language: To determine 
“that a case is, within the intention of a 
Statute its language must authorise the 
Court to say so, but it is not admissible 
to carry the principle that a case which 
is within the mischief of a Statute, is 
within its provisions so far as to punish 
= crime not specified in the Statute because 
it is of equal atrocity or of a kindred char- 
. acter with those which are enumerated.” 
Ifthe Legislature has not used words suffi- 
~eiently comprehensive to include within its 
-- prohibition all the cases which fall within 
~ the mischief intended to be prevented, it 
is not competent to a Court to extend 
them. [C] 

I am fortified in the above conclusion 
“not only by an examination of the word- 
ing of the section but also by decisions 
“given by different Courts in’ India under 
the analogous provisions of other Municipal 
Acts, most of which are referred to in the 
judgment of the learned District Judge. 
In Eshan Chunder Mitter v. Banku Behari 


‘Pal (3) which was a case under s, 204 of 


__.the Bengal Municipal Act, III of 1884, the 
terms of which are substantially similar 


(1) (1846) 6 Moo. P. C. latp. 9; 13 E. R. 582. 
(2) (1898) 1 Q. B. 108; 61 J. P, 759; 67 L. J. Q. B. 24; 
gT. T. 440 


® 25 0, 160,1 O, W, N. 660; 13 Ind, Des, (x, 3) 
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to those of s. 172 of the Punjab Act, it 
was held that that section did not apply 
to the case of a projection forming part 
of a building which was constructed in 
substitution for an old building which 
had existed on the same site for a long 
time. lt was held that it would be too 
narrow a construction of the section to hold 
that it applied to the case of a new build- 
ing substituted for an old building. The 
same view was taken by the Bombay -High 
Court under the corresponding s. 48 of-the 
Bombay District Municipal Act, VI of 1873, 
The Madras Court also in Municipal Coun- 
cil, Tanjore v. Visvanatha Rau .(4) has 
similarly interpreted the provisions of the 
Madras District Munigipalities Act IV of 
1884. The whole question is elaborately 
and exhaustively discussed in a judgment of 
the Judicial Commissioner of Nagpur re- 
ported as Ramdularay v. Chhindwara Munie 
cipality (5) where after an examination of 
the relevant provisions of the various Pro- 
vincial Acts it was held that s. 48 of 
the Central Provinces Municipal Act, 1903 
applied to the erection of structure for 
the first time and not to the simple re- 
erection of an old structure which had 
been taken down fora temporary purpose 
only. There are observations in Muhammad 
Yasin v. Municipal Committee(6) and Kirpa 
Ram v. Municipal Committee, Amritsar (7) 
which also lend support to the same view, 
though the facts of those cases are not 
wholly similar. 

iI, therefore, hold that the learned Digs 
trict Judge had mghtly held that s. 172 wag 
inapplicable to the facts of this case and 
that the plaintiff-respondent was entitled to 
the injunction prayed for. The appeal 
fails and is dismissed with costs, 


RL. Appeal dismissed, 
4) SLM. 4;7 M. L. J. 273; 7Ind.D 

(5) 6 Ind Cas. 431: 6 N. L R53. ee 
6) .9 Ind. Cas. 889; 56 P. R. 1911; 130 P. L. É, 1911; 


1915 Or; 16 Or, L, J, 
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ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 1534 or 1924. 
January 28, 1927. 

Present :—Mr. Justice Dalal and 
Mr. Justise Pullan. 

Lala KISHAN LAL AND anoTHER— 
PLaINntirrs—APPELLNATS 
versus 
TIKA AND ANOTSER—DEFENDANTS— 

: RESPONPENTS, 

Limitation Act (IX of 1908), ss. 5, 14—Appeal, 
delay in filing—Appeal filed in wrong Court—Time 
spent in prosecuting appeal in wrong Court, whether 
can be excluded. 

Where an appellant acting under a bona fide mis- 
take presents his appeal in a wrong Court and pro- 
secutes it with diligence and on discovery of the 
mistake the appealig preferred in the proper Court, 
he is entitled to have the time spent in prosecuting 
the appeal in the wrong Court excluded from the 
computation of the period of limitation prescribed 
for the appeal. h 

Second appeal from a decree of the Dis- 
trict Judge, Bulandshahr, dated the 28rd 
of May, 1924. 

Mr. Panna Lal, for the Appellants. 

Mr. N.C. Vaish, for the Respondents. 


JUDGMENT.—tThe lower Court threw 
out this appeal on the ground that it was 
‘barred by limitation. The suit relates to 


the Tahsila of Sikandrabad which is situ- 


ated in the Bulandshahr District, but was 
up to the year 1921 in the jurisdiction of the 
District Judge of Meerut. This suit was 
decreed on the 28th of November, 1923, and 
on the 10th of January, 1924, an appeal was 
preferred in the Court of the District Judge 
of Meerut. The Munsarim of that Court 
accepted the appeal and it was made over 
to an Additional Judge for trial, Con- 
- sequently it was not until 10th of March, 
’ that it was discovered that the appeal 

should have been filed in the Court of the 
District Judge of Bulandshahr. The appeal 
was ‘then returned to the appellant, who 
took it without delay to the proper Court. 
: We have to consider whether in a case of 
_ this kind the appellant should be punished 

for what must have been a mistake of his 
Counsel. As far as he was concerned, it was 
clearly a bona fide mistake and he has 
throughout prosecuted his case with dili- 
gence. “It is not in our opinion improper to 
apply the provisions of s. 14 of the Limita- 
tion Act toa case of this kind although it is 
an appeal, and in our opinion weare justified 
in holding that this was a bona fide mistake, 
that the appellant throughout acted in good 
faith and that his appeal should be heard. 
There is an authority for this view in the 

Ld 
> 


‘ 
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ruling reported as Maqbul Ahmad v. Murla 
(1), and we believe that we are acting in 
accordance with the principles laid down by 
their Lordships of the Privy Council in the 
case of Brij Indar Singh v. Kanshi Ram 12). 
. ‘We, therefore, allow this appeal and re- 
mand the case to the lower Appellate Court 
for decision on the merits. 

The costs will follow the result. 

Z. K. Appeal allowed. 

(1) 33 Ind. Cas. 546; 14 A, L. J. 212. ' 

(2) 42 Ind. Cas. 43; 15 A. L. J. 777; 33 M. L. J. 
486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 
19 Bom. L. R. 866; 3 P. L. W. 313; 26 O. L. J. 572; 
104 P. R. 1917; (1917) M. W. N. 811; 22 ©. W. N. 
169; 127 P. L. R. 1917; 45 C. 94; 441. A, 218 (P. 0). 





PATNA HIGH COURT. 
APPHALS FROM ORIGINAL ORDERS Nos, 8 
AND 9 oF 1926. 

July >, 1926. 

Present :—Mr. Justice Das and 
Mr. Justice Ross. 
KAYASTHA TRADING ann BANKING 
CORPORATION, GORAKHPUR— 
APPELLANT 
VETSUS 
JAI KARAN LAL—Responpent. 

Companies Act (VII of 1913), ss. 8, 199, 200, 201— 
Order in winding up proceedings—Enforcement in 
another Province—Procedure—Transfer to District 
Court, legality of. 

The High Court of Allahabad transferred an order > 
which it had made in certain winding up proceed- 
ings, for execution to the District Judge of Gaya: 

Held, that the Court describad in ss. 200 and 201 
of the Companies Act referred to the High Court and 
not the District Court and the procedure followed 
by the Allahabad High Court in transferring the 
bi to the District Court of Gaya was irregu- 
ar. 

Appeals from orders vf the District 
Judge, Gaya, dated the 7th November, 
1925. 

Messrs. Sambhu Saran and Rajeshwari 
Prasad, for the Appellant. . 

Mr. Kailash Pati, for the Respondent. 


. JUDGMENT. 

Ross, J.—These appeals relate to the 
execution of a decree by the High Court 
of Allahabad in certain liquidation proceed- 
ings. These decrees were transferred for 
execution by the Allahabad High Court to 
the District Judge of Gaya. He held that 
under s. 200 read with s. 3 of the Indian 
Companies Act, 1913, he was not com- 
petent to deal with the case and he 


_is the general section; 
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allowed the objections and struck off th 
execution. . 


The contention on behalf of the decree- ` 


holderin this Court is that, under, s. 199, 
“All orders made by a Court under the 
Act may be enforced in the same manner 
in which decrees of such Court made in any 
suit pending therein may be enforced” 
and, consequently, this section lets in 
ss. 38, 39 and 40 of the Code of Civil 
Procedure; and, as a decree in a suit by the 
Allahabad High Court can be transferred 
for execution to the District Court at Gaya, 
the same procedure is correctly followed in 
these liquidation proceedings. 
but the section 
particularly dealing with the questior of 
enforcement of an order outside the juris- 
diction is s. 200 and that section provides 
that, “any order made by a Court for or in 
the course of the winding up of a Company 
shall be enforced in any place in British 


India other than that in which such Court . 


is situate, by the Court that would have had 
jurisdiction in respect of such Company if 
the registered office of the Company had 
been situate at such place;” and s. 201 


` requires the last mentioned Court to 


n 


take the requisite steps in the matter. 
Now the Court described in these two 
sections is not the Court of the District 
Judge as he has rightly pointed out, but it 


“would be this Court. Sections 199 and 200 


must be read so as to be consistent with 
each other. If the interpretation placed upon 
s. 199 by the learned Advocate for the 
appellants is correct, then s. 200 would be 
swept away altogether. It seems to me, 


therefore, that the learned District Judge . 


is right. 


It is then contended that as the case is 
now before this Court, it may be sent back 
in order that the District Judge may enforce 
the decree. But this is to ignore the pro- 
cedure laid down by the Companies Act 
which must be strictly followed. 


Finally it was argued that the third pro- 


` viso to s. 3 validates these proceedings. But 
. all that that proviso allows is that nothing 


in the section shall invalidate a proceeding 


‘hy reason of its being taken in a wrong 


Court. But where the objection is taken at 


' thevery beginning, the objection must be 


decided according to law; and the objection 
has been correctly decided in this case, and 
there is nothing to validate. 

These appeals are dimissed, Appeal No. 


CHARAN DAS D. AMRITSAR NATIONAL BANK LTD. 


Now s. 199 ` 


„said belonged to him. 


- alleged partnership. 


a 
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8 without costs-and Appeal No. 9 with 
costs. 
Das, J.—I agree, 
A N.A. Appeals dismissed. 


immen 
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LAHORE HIGH COURT. 
MISOELLANEOUS First Civin APPEAL 
i No. 2935 or 1926. 

February 15, 1927. 
Present:—Mr. Justice Zafar Ali. 
CHARAN DAS AND OTHERS—OBJECTORS 
—APPELLANTS 


versus 
Trae AMRITSAR'NATIONAL BANK, LTD., 
In Liguipation, LAHORE, Tarorca 


` Lala MADAN GOPAL AND D. MOHESH 


DAS, Apvooates—J UDGMENT-DBBTORS 
f — RESPONDENTS, 
Companies Act (VII of 1918), s. 202—Right of 
appeal—Order rejecting objection by third person 


nto attachment of contributory’s property, whether ap- 


pealable.. . : = is 
The right of appeal under s. 202 of the Companies 
Act is co-extensive with the right of appeal conferred 
by the Oode of Civil Procedure and an order ofa 
Liguidation Judge dismissing an objection by a 
third person that a certain property attached as be- 
longing to a contributory does not in fact belong to 


"him butis owned by the objector is not appealable, 


[p. 752, cols. 1 & 2; A] 
Santi Lal v. Indian Exchange Bank, Lahore (1), 


~ followed. 


Miscellaneous first appeal from an order 
of the District Judge, Lahore, dat 
22nd October, 1926. . i Waah 

Mr. Durga Das, for the Appellants. 

Mr. Madan Gopal, for the Respondents. 

JUDGMENT.—This is an appeal 
under s. 202 of the Indian Companies Act 
The facts are as below :— i 

A contributory Manak Chand by “name 
having failed to pay Rs. 8,000 in 8om- 
pliance with the order of the Liquidation 
Judge (District Judge Lahore) that officer 
attached certain property which it was 
h Certain persons, 
who are the appellants in this Court, ob- 
jected to the attachment stating that ‘they 
and Manak Chand were partners and 
were joint owners of the property and 
that Manak Chand’s share alone and not 
the whole of the property could be attach- 
ed, The Official Liquidator denied the 

Thereupon the ob- 
jectors' Counsel stated before the District 
Judge that the objectors: were prepared 

š e 


e + 
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to deposit Rs. 2,000 in Court which amount 
it was said corresponded to the value of 
Manak Chand’s share in the property. 
The District Judge accepted the offer and 
ordered the objectors to deposit Rs. 2,000 
by the 12th October, 1925. They, however, 
failed to do so and the property was con- 
sequently ordered tobe sold. The object- 
ors then filed a regular suit to establish 
that the property was not liable to attach- 
mént and sale but the suit was dismissed 
on a technical ground. | 

[A] With regard to their appeal to this 
Court against the order of sale the Official 
Liquidator contends that no appeal lies. 
He argues that the order of the District 
Judge disallowing the objections should 
be treated as one under O. XXI, r. 53, 
Civil Procedure Code, and that as in the 

. case ofan order of this kind made by an 
executing Court the objectors’ remedy is 
by way of a regular suit. 

The. relevant portions of s. 202 of the 
Companies Act under which the appeal has 


~ been preferred runs thus; DOD NGAEN AH 
o... “appeals from any order...... sanane 
NGANG made. ....... Pr jaga kah in the 


“its ordinary juridiction.” l 

The language of 8.” 202 supports the 
- Official Liquidator’s contention as was held 
‘in. Santi Lal v. Indian Exchange Bank 

Lahore (1) upon which he relies. The head- 
note to that case runs thus: - 

“Theright of appeal under the provisions 
of s. 169 of Acs VI of 1882 (s. 202 of 
“Act VIL of 1913) is coextensive with 

the right of appeal conferred by the Code 
- of Civil Procedure. 

“In the liquidation proceeding of the 
Indian Exchange Bank a certain person 
. described as the proprietor of the firm was 
. directed by the. Additional Judge of Lahore 
_to.pay a certain sum as contributory. This 

order was sent to the District Judge of 

Agra for execution, when another person 
-put in an objection to the effect that he was 
‘the sole proprietor of the firm, The District 
: Judge declined to consider this objection : 


“Held, that no appeal lay from the Judge's 
order, inasmuch as it was under O. XXI, 


(0) .85 Ind, Cas, 6; 38 A. 587; 14 A, L. J. 722, 
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7. 36, the objection being under O: XXI, r. 


I am of opinion that the view taken by 


“the Allahabad High Court is correct and 


that the present appeal does not lie. [A] 
Further, it may be observed that the 
objectors having once made an offer to 
deposit Rs. 2,000 are not competent to 
withdraw it. The allegation that they 
made it under coercion is preposterous. 
There ean be no manner of doubt that 
a property which belongs to the objectors 
cannot be attached but it was upon them 
to prove that they had a share in the 
property in question. There is nothing 
on the record to prove this. Í 
The resultis that’ I dismiss this appeal 
holding that it is not competent. The 
appellants will pay the costs of the Official 
Liquidator in this Court. 
R. L, Appeal, dismissed, 
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MARAS HIGH COURT. 
Szconp Civir APPRAL No. 235 or 1924. 
December 9, 1926. 

Present: —Mr. Justice Devadoss. 

CHINNAMMAL alias RANGAMMAL— 

PLAINTIFF—APPELLANT 
versus f 
VENKATASAMI. NAIKEN—Deranpant— 
RESPONDENT. è 

Hindu Law—Maintenance—Agreement fixing rate 
of maintenance—Subsequent ¿laim for higher rate, 
whether unsustainable, 

Under the Hindu Law -an agreement by a main- 
tenance-holder for maintenance at a specifie rate 
which does not contain any undertaking not to 
claim more in future does not prevent the Gourt 
from awarding a higher rate of maintenance where 
the circumstances of the family necessitate such. 8 
change. [p. 753, col.1; A] 

Second appeal against the decree of the 


‘Court of the Subordinate Judge, Coimba- 


tore, in A. S. Nos. 8 and 10 of 1923, pre- 
ferred against that of the Court of the 


` District Munsif, Coimbatore, in O. S, No. 


1468 of 1921. 

Messrs. T. R. Ramachandra Iyer and 
Watrap Subramania Iyer, for the Appel- 
lant. 

Mr. T. M. Krishnaswmi Iyer, for the Re- 
spondent. 


JUDGMENT'—.The plaintiff's, suit is 
far maintenance. The District Munsif gave 
her Rs. 45 a year and the Subordinate 
Judge has reduced the amount to Rs, 25 
on the ground that she had entered into 
an agreement with the defendant's father 
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for maintenance at’ the rate of Rs, 25 
which is evidenced by Ex. I. Mr. T. M. 
Krishnaswami lyer for the respondent 
contends that Ex. I bars the present suit. 
Exhibit Iis a maintenance . arrangement 
made by Rama Naicker, father of the de- 
fendant, on 17th July, 1910, undertaking to 
pay the plaintiff Rs. 25 a year. [A] There is 
nothing in Ex. I` to show that the 
amount was fixed for all time. In the 
absence of any undertaking to get Rs, 25 
for all time the Court is not prevented 
from giving the plaintiff a higher rate of 
maintenance than that mentioned in Ex. I 
when the circumstances existing at the time 
of Ex. I have since altered. [A] It is well- 
known that since 1910 prices of food stuffs 
have gone up considerably and apart from 
that there is nothing to show that the 
plaintiff who was probably a young widow 
at the time about 20 years of age had any 
independent advice with regard to the 


amount of maintenance that she would be - 


entitled to get from the family.- If author- 
ity is wanted for the position that thé 
plaintiff could claim a higher rate of main- 
tenance than that mentioned in Ex. I, I 
may refer to Subramania Patter v. Vemb- 
ammal (1) and Moheswara Rao v. Durgamba 
(2). I hold that Ex. I is no bar to the 
plaintiff's suit. 

The next question is what is the amount 
that the plaintiff should get from the de- 
` fendant for her maintenance, It is in evi- 
dence that the family was worth Rs. 40,000 
to. Ra. 50,000 at the time of the plaintiff's 
husband's death. Her husband’s share 
would have been about Rs. 15,000 and the 
lowestincome from property worth Rs,15,000 
would be at least Rs. 1,000 and the pro- 
perty has been divided between two bro- 
thers, and the defendant is in possession 
of a moiety of the plaintiff's husband's 
share. Heshould be getting atleast Rs. 400 
to Rs. 500 from it. The amount fixed in 
Ex. 1 is ridiculously low. It is not 


possible for any woman belonging to the ` 


middle class family to live comfortably on 
anything less than Rs. 15 or Rs. 20 a month. 
There is some indication as to what the 
maintenance should be in the arrange- 
ment made under Ex. IV, the partition 
deed, entered into between the defendant's 
father Rama Naiker and his uncle Lingama 


D 14M. L. J. 439. 
2) 78 Ind, Oas, 831; 47 M, 308; 19 IL. W. 163; 46 
M. L, J, 189; (1924) M. W, N. 266; A. L R. 1924 Mad, 


687, 
48 


‘bility would, therefore, be Rs. 75. 
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` Naiken under which 8 solagars of cholum 


and Rs. 30 per year were fixed as the 
amount of maintenance for their mother. 
This was in the year 1903. The District 
Munsif estimates the present worth of 
what was then settled at Rs. 150 and I 


‘do not think that the District Munsif has 


overestimated the present worth of the 
amount settled in 1903. I think the plaint- 
iff should have at least Rs. 150 a yetr for 
her maintenance and the defendant’s lia- 
I, there- 
fore, modify the decree of the Subordinate 
Judge by allowing the plaintiff Rs. 75 per 
year which will be a charge upon the 
properties mentioned in Ex. I. So far as 
the arrears are concerned, the plaintiff will 
have a decree at this-rate for one year be- 
fore the date of suit and for three years 


-preceding at the rate mentioned in Hx. I, 


The plaintiff will have her proportionate 
costs throughout, The defendant will bear 
his own costs. The plaintiff will have in- 
terest at the rate allowed by the lower 


‘Court. 
VN. V. Deeree modified, 


en, 


PATNA HIGH COURT. 


. ÅPPEAL FROM ORIGINAL ORDER No, 108 


oF 1926. 
February 17, 1927. 
Present:—Mr. Justico Adami and 
Mr. Justice Scroope. 
Musammat BODHIA-—APPELLANT 
VETSUS 
RAM CHANDRA MARWARI AND ANOTHER 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 13, 
0. XLIII, r. 1 (dj--Application to set aside ex 
pie decree—Dismissal for default—Appeal, whether 
Les 

An appeal lies under O, XLIII, r, 1 (d) of the*Givil 
Procedure Oode against an order dismissing for de- 
fault an application to set aside an ex parte dacree, 
[p. 75, cols.l & 2; AJ 

Kumud Kumar Bose v. Hari Mohan Samadar (1), 
followed. 


Appeal from an order of the -Subordinato 
Judge, Dhanbad, dated the 27th, March, 

Messrs. N. C. Sinka and P, De, for Mr, 
S. C. Mazumdar, for the Appellant. 6 

Mr. A. B. Mukharji, for the Respondenta, 

JUDGMENT. 

Scroope, J.—This is an appeal from a 
decision of the Subordinate Judge of Dhan- 
bad, diamissing an application ander 0, 1X, 


e 


754 


restore a mortgage-suit which had been 
decreed ex parte against the defendant No. 2 
Musammat Bodhia who is now the appellant. 

The suit was decreed ex parte on the 5th 
January, 1926, and on the 3rd February, the 
present appellant, filed an application for 
restoration under O. IX, r. 13, alleging that 
on the 5th January, the date on which the 
suit .was decreed ex parte, she was under 
‘treatment in the Medical College at Patna 
for eye disease, that she had entrusted the 
‘conduct of the suit to her son-in-law, Sita- 
ram Sao, but that he had madea mistake 
as tothe Pleader engaged and instead of 
giving the petition for time to the Pleader 
engaged in the case, Babu Suresh Chandra 
Singha, he had made it over to another 
PleaderBabu Maindra Nath Dasand thatasthe 
latter's vakalainama was not on the record, 
the Court had declined to accept the petition 
and had decreed the suit ex parte. The 
application under O. IX, r. 13 was registered 
on the 3rd February, 1926, and the 13th 
March was fixed for hearing. On that date 
the opposite party had appeared and were 
ready yet the case was adjourned on the 
petitioner's application to the 27th March for 


hearing and the parties weredirected to come - 


ready on that date. On the 22nd March the 
‘petitioner prayed for the examination of 
a witness Dr. Khan of Patna on commission, 
This was heard on the next day, 23rd March, 
but was disallowed on the objection of- the 
opposite party. Application was then made 
for summonses on her witnesses; these were 
ordered to be issued at her ownrisk. On the 
27th March the case was ‘next taken up 
but petitioner again applied for timeand for 
issue of summonses on her witnesses who had 
not yet been cerved but the Court disallowed 
the prayer and dismissed the application. 
[A]-The petitioner Bodhia has now appeal- 
ed tg this Courtanda preliminary objec- 
tion is taken that no appeal lies: it is urged 
that O. XLIII, r. 1 (d) which allows an 


appeal from an order dismissing an applica- ` 


tion under O. IX, r. 13 applies only where 
there has bgen an actual hearing of the 
application and that in thisease there was 
no actual hearing ofthe application which 
was dismissed for default. But there is 
direct authority in the case of Kumud 
Kumar Bosev. Hari Mohan Samadar (1) 
for holding that an appeal lies under 


(1) 30 Ind, Qad, 45; 210. La, J, 628, 


e 
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r. 13 of the Code of Oivil Procedure to’ 
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O. XLIII, r. 1 (d) against an order dismiss- 
ing for default an application to set aside 
an ex parte decree and the learned Vakil 
for the respondent has not shown any 
authority for discriminating for the pur- 
pose of O. XLII, r. 1 (d) in this way be- 
tween a dismissal on the merits anda dis- 
missal for default. This contention, there- 
for, cannot succeed. [A] 

As regards the merits of the appeal there 
is no getting away from the fact that on the 
13th March there was a direction of the 
Court that the parties must come ready by 
the 27th March and that it was only on the 
22nd March that the application for the ex- 
amination of Dr. Khan on commission 
was made. The appellant must have known 
that there was no possible chance of getting 
a commission executed at such short notice, 
and I do not see any substance in the argu- 
ment put forward that at least the Court 
might have sent out the commission and 
allowed it to take its chance. Obviously 
there was no chance of it being executed. 
Besides, after the refusal to issue the writ 
of commission, there was no reason why the 
appellant should not have had her Pleader 
Suresh Chandra Singh examined on her 
behalf as the real ground for the re-hearing 
application was that her son-in-law had 
made a mistake and had gone to the wrong 
Pleader. No application was made at any 
stage to examine either Pleader, Further . 
the application which was. filed on the 23rd 
March for the examination of witnesses 
shows that there were Jharia witnesses and 
there is nothing to show why the applica- 
tion could not have been made before to 
examine these three witnesses. Another 
feature is that the appellant on her own 
showing had entrusted the management: of 
the case to her son-in-law onthe &th Janu- 
ary, 1926. It is not suggested that he ever 
offered himself for examination in the re- 
hearing matter. He must have known all the 
facts and was the person really in charge of 
the case yet no attempt was made to have 
him examined. There is no doubt that the 
appellant put off till the eleventh hour any 
real effort to take steps to support her 
restoration petition by evidence and if she 
has now suffered for it, itis her own fault, 
She was certainly- guilty of laches in the 
matter, and, on the materials before me, [ 
would say that the learned Subordinate 
Judge had no alternative butto dismiss the 
re-hearing application for default, and Ican 
gee no reason for disturbing that decision’ 
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The appeal accordingly fails and is dis- 
missed with costs, 
Adami, J.—I agree 
Appeal dismissed. 


CLACUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOREES 
Nos. 181 AND 182 or 1925. 
December 9, 1926. 

Present: —Mr. Justice Mukerji and 

: Mr. Justice Graham. . 

Tar CHAIRMAN or raz MUNICIPAL 
OORPORATION or FARIDPORE 
—DEFENDANT— APPELLANT 
versus 
Sri Sri GOUR GOPAL sy TIR MANAGING 
Truster SUDHANYA KUMAR 
MITTER-—PLAINTIFE— RESPONDENT. 

Bengal Municipal Act (III of 1884), ss. 6 (8), 868— 
‘Holding’, meaning of--Suit to declare assessment of 
tax invalid, whether maintainable. i 

Section 363 of the Bengal Municipal Act is appli- 
cable only to those cases where the plaintiff claims 
damages or compensation for some wrongful act 
committed by the Commissioners or their officers 
in the exercise or honestly supposed exercise of 
their statutory . powers. It has no application, for 
instance, to a suit for a declaration that an assess- 
ment ofa certain tax on certain buildings is invalid 
or ultra vires, [p. 755, col. 2; p. 756, col. 1; A] 

A holding within the meaning of s. 6, sub-s. (3) 
of the Bengal Municipal Act means land or premises 
‘held by an occupier under one title and one set of 
boundaries, that is’ to say, it is on the basis of oecu- 
pation and not on the basis of ownership that the 
question as to whether certain premises form a hold- 
ing or notis tobe determined. [p. 756, col. 1; B] 

Plaintiff owned two plots of land witha building 
on each of them. One of these -buildings was 
divided into three compartments and the other into 
two and thus five compartments were in the occupa- 
tion of five different tenants. On the north, as well 
as on the south, of the buildings there were two 
plots of land which formed open spaces, which had 
not been divided and were common toallthe com- 
| partments in tke buildings: 

Held, that the buildings constituted two holdings 
and not five separate holdings within the meaning 
of s.6 2 of the Bengal Municipal Act. [p. 756, cols. 

& 2; 


Appeals against the decrees of the Sub- 
ordinate Judge, First Court, Faridpore, 


dated the 25th of September, 1924, affirming - 


that of the Munsif of that place, dated the 
29th of April, 1924. 


, Babus Bhupendra Kumar Mitter and 
Dharmadas Set, for the Appellant. 

Babu Hiralal Chakraburtty, for the Re- 
spondent, 
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' JUDGMENT. | 

Mukerji, J.—The Chairman of the 
Municipal Corporation of Faridpore who 
was the defendant in the suits out of which 
these appeals havé arisen and who was 
unsuccessful in the Courts below has pre- 
ferred these appeals. The facts relating to 
the suits may briefly be stated as follows:— 

There were two plots of land with a 
building on each of them. “One of these 
buildings was divided into three com- 
partments and the other into two and these 
five compartments are, it is alleged, now in 
the occupation of five different tenants. 
In September 1922 the Municipality as- 
sessed taxes on these lands and buildings 
on the footing that they consisted of five 
different and separate holdings. This posi- 
tion was resisted on behalf of the plaintiff 
and he then instituted the two suits which 
have given rise to these appeals. In both 
these suits the prayers of the plaintiff 
substantially were to the effect that the 
assessments made after splitting up tle 
two holdings into five were ultra vires, 
that the extra taxes realized on the basis 
of such assessment should be refunded 
and there was also further prayer amongst 
others, to the effect that damages and 
compensation might be awarded to the 
plaintiff for the wrongful act on the part 
of the defendants in making the assess- 
ments as aforesaid. It may be mentioned 
here that this last prayer does not seem 
to have been pressed in the suit and at 
any rate no relief on the basis thereof has 
been given to the plaintiff, 

Two contentions have been urged before 
us in support of this appeal. The first 
one relates to the question of limitation. - 
It has been urged that the suit is barred 
by reason of the provisions of s. 363 of 
the Bengal Municipal Act. [A]That section 
has been construed in a series of decisions 
of this Court as being applicable only to 
those cases where the plaintiff claims 
damages or compensation for some wrong- 
ful act committed by the Commissiouers 
or their officers, in the exercise or honestly 
supposed exercise of their statutory powers, 
see Chunder Sikhur Bundopadhya v. Obhoy 
Churn Bagchi (1), Shudhangshu Bhusan Roy | 
Chowdhury v. Bejoy Kali Roy Chowdhury 
(2) In re Bishunpada Chatterjee®(3} and 
Shama Bibi v. Chairman of Baranagore 


(1) 6 @. 8; 3 Ind. Deo, (x, 8.) 6 (E. B.), ° 
(2) 3 O. L J. 376, 
3 30, L. J, åbn, ae 
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Municipality (4). Leaving aside the last 
of the prayers mentioned above which, if 
pressed, would have brought. the suit 
within the class of suits contemplated by 
s. 363 of the Act, the suit in so far as 
it consisted of the rest of the prayers in 
the plaint is not a suit which falls under 
the category or those that are contemplated 
by that section. I am accordingly of opinion 
that the appellant’s first contention must 
fail. [A] 

The next contention of the appellants 
is to the effect that the Courts below 
have erred in law in holding that the 
premises to which the suits relate formed 
two holdings and not five. In support of 
this contention refesence has been made 
to the definition of holding as given in 
g. 6,.sub-s. (3) of the Act and to the de- 
cision of this Court in the case of Shah 
Hamid Hussain v. Chairman of Patna 
Municipality (5). Section (6), sub-s. (8) 
leaving aside the proviso to which we 
need not pay any attention for the pur- 
poses of the present case says that “hold- 
ing means land held under one title or 
agreement and surrounded by one-set of 
boundaries.” [B] The decision to which 
reference has been made above lays down 
that a holding means land held by an 
occupier under one title and one set of 
_ boundaries, that is to say, it is on the basis 
of occupation and not on the basis of 
ownership the question as to whether cer- 
tain premises form the holding or not is to 
. be determined [B]. [C] It may be conceded 
that indsmuch as there are five tenants in 
the five different compartments the -re- 
- quirements of the first part of the defini- 
tion of holding as given above is satisfi- 
ed but then the question arises as to whe- 


ther it can Le said that the premisesin 


question , are surrounded by one set of 
boundaries. So far as this matter is con- 
cerned Nhe findings of the Courts below 
are to the effect that on the north as 
well as on the south of the buildings 
there are two plots of land which formed 
open spaces which have not heen divided 
and that they dre common to all the com- 
partments ia the buildings. Ifthis fnd- 
ing be treated as a correct cne and tLere 
ia no reason to suppose that it is not 
correct then it it clear that it cannot be 
edid that tLe premises areeurrounded by 


.(4) 6 Ind. Cas, 677; 12.0. L, J, 410, . 
6) 15 Ind, Cas, £4817 O. W, N. 812; 17 O, L. J. 
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The Courts below, 
in my opinion, were right 


one set of boundaries, 
therefore, 


in the view that they took and this conten- > 


tion of the appellant also fails. |C] 

These appeals accordingly must be dis- 
missed with costs. 

Graham, J.—I agree. There is no 
reason to doubt that the action of the 
Municipality was perfectly bona fide; but 
the question is whether itis legally entitl- 
ed to treat the holdings as five separate 
holdings and to assess them on that basis, 
Having regard to the words “surrounded 
by one set of boundaries” in the defini- 
tion of holding in s. (6), sub-s (3) ofthe 
Bengal Municipal Act, I do not think that 
there can be any doubt that the Muni- 
cipality is not entitled to adopt that 
course. ; 

Iagree, therefore, with my learned .bro- 
ther that the appeals must be dismissed. 

Z. K. Appeals dismissed. 


puen 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscrLusngous Civin Appgat No, 44 
oF 1925. 

_ February 26, 1927. 
Present:—Mr. Findlay, J. CO. 
SHEOKISAN—PtaintTIFF—APPELLANT 
vereus 
NARAYAN WASUDEO JOSHI— 

DEFENDANT— RESPONDENT,- 
Executing Court—Power to question 
decree. i 

Once a decree has become final, the executing 
Court is incapable of once more re-opening the 
question as to its being an illegal or valid decreo 
save in the excepticnal case of a compromise decree. 
The executing Court cannot, therefore, go into the 
question whether property which has been specific- 
ally ordered to be sold under a decree which is 
not based on a compromise, is legally saleable or 
not. [p. 758, col: 1; Aj 

Sunkur Singh v. Huree Mohun Thakoor (5), Balaji 
Vithoba v. Balkrishna Raoji (6) and Parkhit v. Chamra 
(7), followed. À 

Parashram_y. Sitaram (1), distingyished. 

Shirekuli Timapa Hegda v. Mahablya (4), followed. 

An interference with the executing Court even 
with the compromise must be strictly limited. [p. 
757, col. 2; B] 

_Appeal against a decree of the Addi- 
ticnal District Judge, Bhandara, dated the 
25th September, 1925, in Miscellaneous- 
Appeal No. 4 of 1925. 

Mr. Y, V. Jakatdar, for the Appellant. 
Mr, M. R. Pathak, for the Respondent, 


legality of 
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JUDGMENT.—The present plaintif- 
-appellant, Sheokisan, filed a suit for arrears 
of ravanue against the defendant-respond- 
ent, Narayan Wasudeo Joshi, in the Oourt 
of the Sscoad Munsif, Bhandara. The suit 
proceeded ex pirle and preliminary decree 
for sala was passed on 26th October, 1923, 
the plaintiff having claimed a charge on 
certain milkiyat sarkar land therein. 
Notice issued to the defendant-respondent 
before the decree was made final. Ha 
-again remained absent and final decree 
‘was granted on 12 January, 1924, Later 
,On, execution proceedings started and pro- 
clamation of sale, etc, issued. The sale 
was held on 28rd October, 1924, and the 
-decree-holder having obtained permission 
to bid, bought the property. Thereafter, 
the appellant as purchaser deposited a 
fourth of the purchase money. On 2%th 
November, 1924, the execuling Court set 
‘aside the sale on the ground that the 
purchaser had not deposited the three- 
fourth balance of the purchase money. 
Meanwhile, the judgment-debtor had de- 
posited the amount of the claim and this 
was ordered to be paid to the decree- 
holder. 

An appeal followed against this order 
to the Court of the Additional District 
Judge, Bhandara. He held that the decree- 
holder was entitled to set-off the balance 
of the purchase-money and he accordingly 
set aside the order of the first Court, 
dated 19th November, 1924, and remand- 
ed the application for execution to that 
Qourt for disposal according tolaw. On 
8th May, 1925, accordingly the first Court 
passed order confirming the sale and struck 
off the case as fully satisfied. This order 
was once more appealed against by the 
prasent judgment debtor-respondent, and 
the Additional District Judge, by his order 
dated 25th September, 1925, once more re- 
manded the case for further proceedings to 
the first Court. The reason for this remand 
was that in his opinion there seemed 
reason to suppose that the lands included 
in the decree, which were specifically 
ordered to be sold, could not be so sold, 
but he was unable to dispose of this 
matter entirely until the extent and nature 
of the judgment-debtor's interest in the 
milkiyat sarkar land had not been made 
out, and he found it necessary to remand 
the case once more to the Oourt of first 
instance. 

Assuming that ordinarily the land in 
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question could not be legally brought to 
sale, the question I have to decide is whe- 
ther the lower Appellate Court was correct 
in thinking that it could, in the circum- 
stances, go behind the judgment and 
decree in Suit No 143 0f 1923. In arriv- 
ing at the decision he did, the learned 
Additional District Judge placed reliance 
on the decision of Prideaux, A.J. ©., in 
Parashram v. Sitaram (1). The learn- 
ed Additional Judicial Commissioner 
in that case came to the conclusion 
that when a decree is based on a com- 
promise and when it contains a condi- 
tion which cannot be legally enforced, the 
decree, so far as that condition is concern- 
ed, is inoperative and, so to speak, the 
illegal part of it cannot be executed. In 
arriving at the conclusion he did, Prideaux, 
A. J. O., made reference to the decisions in 
Lakshmanaswamt Naidu v. Rangamma (2) 
and Ramasami Naik v. Ramasami Chetti 
(3). As these decisions show aclear dis- 
tinction has to be made in this connection 
between a decree based on a compromise 
and a decree otherwise passed under ordi- 
nary circumstances by a Court. Such a 
compromise decree is, in effect, a mere re- 
flection of the prior contract to compromise 
the suit which the parties concerned have 
arrived at. It naturally follows therefrom 
that, if the contract in question contains 
a condition which the Courts would 
ordinarily not enforce as being illegal or 
opposed to public policy, the executing 
Court will also decline to enforce any such 
condition, even although it has been em- 
bodied in the compromise decree. 

Lam unaware, however, of any good 
ground for extending the principle in queg- 
tion to all other decrees passed by a Court. 
It is very obvious thatany sich interfer- 
ence by an executing Court with the decree 
as passed by theoriginal C.urt must be 
strictly limited, and in Shirekuli Timapa 
Hegda v. Mahablya (4), Birdwood and 
Jardine, JJ, declined to interfere in a 
case in which it was alleged,that a com- 
promise decree contained a penal stipula- 
tioa, The almiszion of a pow Sr to vary 
tbe requirements of a decree once it has 
been passed will inevitably introduce con- 
fusion and uncertainty, and if ordinary 
decrees not passed on a compromise, as the 

(1) 78 Ind. Cas. 357; 20 N.L. R. 1; A.T R. 1924 
Nag. 84. ° 

(3) 26 M. 31. s 

(3) 30 M. 255; 2 M. L. T. 167; }7 M. L. J. 291, 

(1) 10 B. 435; 5 Ind. Des. (x. 3.) 673, : 
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present one is, weré to be challengable in 
execution proceedings on the ground that 
they contained an illegal condition, a state- 
ment of little less than a judicial chaos 
would result. 

[A] Theretis abundant authority ‘for the 
view that once a decree has become final, the 
executing Court is incapable of once more 
re-opening the question as to its being an 
illegal or a valid decree save in the ex- 
ceptional case of a compromise decree, 
with which I have dealt above: cf., Sunkur 
Singh v, Huree Mohun Thakoor (5), Balaji 
Vithoba v. Balkrishna Raoji (6) and Par- 
khit v.Chamra (7). [A] Iamofopinion, there- 
fore, that the lower Appellate Court was 
incorrect in remanding the case for en- 
quiry into the question of the nature and 
extent of the judgment-debtor’s interest in 
the milkiyat sarkarland and asto saleability 
of such land under the decree. Whether 
as against Government the plot is saleable 
is a matter Iam not concerned with here 


as against the judgment-debtor-respondent, ° 


the decree as such is clearly enforceable. 
The order of the remand is, therefore, set 
aside and the case will go back to the lower 
Appéllate Court for decision of the other 
questions which arose in the appeal. The 
questions which remain are included in 
the third ground of appeal as well as in 
the additional ground of appeal filed on 
28rd September, 1925, viz., as to whether 
the sale should not have béen confirmed 
in view of the alleged failure of the decree- 
holder to exercise his right of set-off of the 
decretal amount against the purchase- 
money by legal process of law in due time, 
and as regards the effect of the decree- 
holder’s alleged withdrawal of the deposit 
on 4th December, 1924. ' 
The remanding judgment of the lower 
Appellate Court, dated 25th September, 
1925, is accordingly reversed and the case 
will go back to that Court for disposal of 
the remaining grounds of appeal in Miscel- 
laneous Appeal No. 4 of 1925. Costs of the 
appeal in this Court will follow the event. 
G. R. D. Case remanded, 


ALN. A. 
5) 22 P. W. R. 460. 


2 l OP. L. R. 136. 
°(7) 15 Ò. P. L, R. 134, - - 
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CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE Dezorze No, 1868 
oF 1924, 

December 6, 1926. 
Present:—Mr. Justice Duval and 
Mr. Justice Mitter. 
BEHARI LALL SEN AND OTAERS— 
PLAINTIFFS— APPELLANTS 
versus . 
GOUR CHANDRA BIRUNI AND 
OTHERS—I) EFENDANTS— RESPONDENTS. 

Religious endowment—Idol—Suit against idol—~ 
Shebait not described as such—Decree, whether bind 
ing upon idol. 

A decree obtained in a suit against the shebait of 
an idol, where the shebait is not expressly described 
as such and representing the idol, but where, as a 
matter of fact, hesets up no title adverse to that 
of the idol and defends the suit on behalf of the 
idol, is binding upon the idol. [p. 759, cols. 1 & 2; A] 

Appeal against a decree of the District 
Judge, Bankura, dated the 10th of May, 1924, 
confirming that of the Munsif, Third Court, 


Bankura, dated the 3lst of August, 1923. 


Mr. Bankim Chandra Mukerji and Babu 
Charu Chandra Ganguli, for the Appel- 
lants. i 

Babus Panchanan Ghose and Surendra 
Krishna Ghose, for the Respondents. 


JUDGMENT. 

Mitter, J.—This is an appeal by the 
plaintiffs and arises out of a suit for a 
declaration that the defendants are only 
bhag tenants and that the decree in the 
commutation case No. 130 of 1921 is not 
binding against the idol, the plaintiff. It 
may be mentioned here that the present 
suit was instituted by one Behari Lal Sen 
puporting toact as a shebait of the idol Sri 
Sri Durga as also on behalf of the plaint- 
iffs Nos. 2 to 12 who allege that they had 
also the powers of supervision over this 
endowment. The suit was for recovery of 
paddy and bhag rent for the year 1328 
which they assessed at Rs. 50. The defence 
was that on the question as to whether 
money rent or bhag rent was recoverable 
the decision of the Settlement Officer 
under s. 402 of the Bengal Tenancy Act 
is conclusive against the plaintiff. The 
defence also alleged that with regard to 
their status as to whether they were bhag 
tenants or occupancy raiyats there was a 
previous decision in Suit No. 392 of 1919 
which was conclusive bétween the parties, 
The Munsif granted a decree in part for 
the money rent with proportionate costs 
against defendants Nos. 1, 2 and 4 and 
ex parte against the others, He also held 
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that plaintiffs Nos, 2 to 12 got no locus 
standi in the suit, and that, therefore, they 
-were not necessary parties. An appeal 
was carried to the Court of the District 
Judge of Bankura who upheld the de- 
cision of the Firat Oourtand dismissed the 
appeal, A 

In second appeal before us it has been 
contended that the decision in the com- 
mutation proceedings under s. 40 is not 
binding on the plaintiff landlords because 
the deity Sri Sri Durga was not a party 
to the previous commutation proceedings 
and that the shebait Behari was there in 
his personal capacity and not as a shebatt, 
It has also been contended before us that 
the proceedings under s. 40 are, without 
jurisdiction regard being had to the fact 
that the tenants were not occupancy ratyats 
within the meaning of s. 40 of the Bengal 
Tenancy Act. ee 

[A] With regard to the first point it is true 
that in the 
Behari was not described as a shebait 
of the idol. But it appears that Behari 
appeared but did not set up any interest 
adverse to that of the idol but defended 
the commutation proceedings as a shebavt 
for we find in the judgment in the com- 
mutation proceedings that one of the 
grounds taken was that it would be a 
hardship if the bhag rent were turned into 
a money-rent it being a debutter property. 
Both the Courts have found that the idol 
was effectively represented by Behari in 
those proceedings and this finding is sup- 
ported by the remark which we have just 
quoted from the judgment in -those pro- 
ceedings. ; 

The cases which have been cited before 
us to show that the decree against the 
shebatt in his personal capacity is not bind- 
_ ing ‘on the debutter estate have no appli- 
cation to the facts of the present case. 
Here it has not been suggested that Behari 
had.any interest adverse to that of the 
debutter- estate. In this connection we 
may state that the observation of the Judi- 
cial Committee in the case of Hanooman- 
persaud Panday. v. Babooee Munraj Koon- 
weree (1) can properly be applied. In 
that case a mortgage-bohd was executed 
by the guardian of an infant heir describ- 
ing herself -as the proprietress of the 
estate and a suit was instituted by the 


(1) 6 M. 1. A. 393 at p. 412; 18 W.R. Bin; Sevestre` 


253m; Suth. P. Q. J. 29; 1 Sar. P. Ọ. J. 552; 19 E, R 
147. 
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infant after attaining majority for the re- 
covery of possession of the property front 
the mortgagee, To that suit the guardian 
(Ranee) was made a party defendant. Their 
Lordships at page 412* observed: “They 
consider that the acts of .the Ranee 
cannot ba reasonably viewed otherwise than 
as acts done on behalf of another, what- 
ever description she gave to herself, or 
others gave to her; that she must be 
viewed as a manager inaccurately and 
erroneously described as proprietor or heir.” 
Io this visw we think that the lower 
Courts were right in coming to the con- 
clusion that there was effective representa~ 
tion -in the commutation proceedings 
although the suit was nominally brought 
against Behari as such proceedings were 
really directed against the debutter estate. 
This ground of appeal, therefore, fails. TA] 

With regard to the second ground, namely, 
that the Commutation Officer had no 
jurisdiction because the tenants were not 
occupancy tenants we think that the de- 
cision in Suit No. 790 of 1919 is conclu- 
sive and bars the re-agitation of the same 
questions in the present suit. From that 
decision it appears that the Court came to 
the finding that the defendants were occu- 
pancy raiyats. It has been contended 
before us that that was not a ground of 
the decision as the Court also came to the 
finding in the alternative case on the as- 
sumption that they were not occupancy 
tenants. But we think that the decision 
was based on both the grounds. Oonsequ- 
ently, so far as the finding as to the ques- 
tion of occupancy right is concerned we 
think that the decision is right. This. 
ground also fails. 

The result is that the appeal is dismissed 
with costs, : 

Duval, J.—I agree, 


Z. K. Appeal dismissed. 
*Page of 6 M. I. A—[Hd.] 


© 








ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No. P8380 or 1924, 
March 10,1927. e. 
Present :-—Mr. Justice Boys and 
Mr. Justice Kendall. 
Musammat KHALLO—Pvarntirs— 
APPELLANT 
versus 
JAWALA PRASAD AND oTHERS— 
DEFENDANTS— RESPONDENTS, 

Interesi—Extortionate rate—Absence of undue ine 
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fluence—Court's power to reduce. rate—Compound in- 
terest, whether penal. A 
The mere fact that interest is heavy is not suffi- 


cient to attract the provisions of s. 16 of the Contract’ 


Act, 

Raghunath Prasad Sahu v. Sarju Prasad Sahu (1), 
followed. 

A mere stipulation for compound interest does not 
amount to a penalty. 

- Ganga Dayal v. Bachchu Lal (2), followed. 

A Gourt has no power to reduce the rate of inter- 
est evgn though it is indubitably extortionate in 
the absence of other vitiating circumstances. 

Second appeal from a decree of the 
District Judge, Budaun, dated the 15th of 
September, 1924. 

Mr. P. L. Banerji, fo the Appellant. 

Mr. S. K. Dar, for the Respondents. 

JUDGMENT .-3This isan appeal sole- 
ly on the ground that the lower Appellate 
Court had no power to reduce the rate of 
the interest on a mortgage. The suit on the 
mortgage was not contested by the mort- 
gagor presumably because“he had by subse- 
quent mortgages so burdened the property 
that it was of no interest to him. A subsequ- 
ent mortgagee has contested the suit, but he 
was of course not in a position to know 
what passed between the mortgagor and 
the prior mortgagee and, therefore, he could 
not lead any evidence that the prior mort- 
gageo was so situated as to be able to do- 
minate the will of the mortgagor. Weare 
left then with the sole fact that the interest 
is by Ordinary canons extortionate, but we 
have no material on which to hold that there 
was any undue influence brought to bear on 
the mortgagor. 
their Lordships of the Privy Council in 
Raghunath Prasadsahu v.Sarju Prasad Sahu 

~ (1) the mere fast that the interest is heavy is 
not sufficient to attract the consequences of 
's. 16 of the Contract Act. On behalf of the 
respondent we are asked to apply s. 74 of 
the Contract Act. Bubithas been held in 
Ganga Dayıl v. Bichehu Lal (2) and Janki 
Das v? Ahmad Husain Khan (3) that a mere 
stipulation forcompound interest does not 
amount toapenaliy. While, therefore, the 
interest is indubitably extortionate, it does 
not appear that the lower Appellate Court 
had any power to reduce ib, 

There isa cross-objection that the mort- 


(1) 82 Ind. Oas. 817; 22 A. L. J. 103; A. I R. 1994 
P. 0. 60;.5P. L T.72;2 Pat. L. R. 87; 19 L. W.470; 
M. L. f 57; 46 M. L. J. 610; 3 Pat. 279: 23 Bom. 
R. 595; 28 U. W, N. 834; IL O. L.J. 122; (1924) 
W, N. 638; 51I, A. IOL: L. R. 5 A. (Œ. O) 296; 10 
& A. L. R. 1395:10. W N 210 (P. O0). 

A. 26; A. W. N. (1902) 178 
. 159; A. W. N. (1902) 218, 
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gage-deed is not proved to have been validly 
executed. Butin view of Act XXVI of 1917 
there is no force in this contention. m 

The result is that the cross-objection is 
dismissed with costs and the appeal is al- 
lowed and setting aside the decree of the 
lower Appellate Court we restore that of 
the Court of first instance. The appellant 
will hare his costs throughout. 

A.N. A. Appeal allowed: 

Cross objections dismissed, 





CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Deore No. 34 

oF 1925, 
December 3, 1926. 

Present :—Mr, Justice Mukerji and 
Mr. Justice Graham. 
JAMIRADDIN AHMED—P.uaintirs— 

APPELLANT : 
p , VETSUS 
Srimati SAHERA KHATUN BIBI 

AND OTHERS—DErFENDANTS— RESPONDENTS. 

Muhammadan Law—Restitution of conjugal rights 
ae what amounts to~ Adultery, imputation of, 
effect of. 

In order to establish legal cruelty under the Mu- 
hammadan Law on the part of a husband towards his 
wife so as to disentitle the former from claiming 
restitution of conjugal rights there must be actual 
violence of such a character as to endanger the 
personal health or safety of the wife cr there must 
be a reasonabie apprehension of such violence. [p, 
761, col. 2; A] 

To speak of a wife that she has been living in 
adultery at a time when she has, as a matter of 
fact, been so’ living, cannot be said to be cruelty at 
all, and in any event it cannot bs said that such 
conduct on the part of the husband disentitles him 
under the Muhammadan Law from claiming resti- 
tution of conjugal rights [p. 761, col. 2; p. 762, col 1;B] 

Appeal against a decree of the Sub- 
odinate Judge, Second Court, Tipperah, 
dated the 24th of September, 1924, affirming 
that of the Munsif, Seventh Court at Comilla, 
dated the 27th of July, 1924. 

Dr. J. N. Kanjilal and Babu Sasadhar 
Roy, for the Appellant. l 

Babu Kali Kinkar Chakravarti, for Rabu 
Bipin Chandra Bose, for the’ Respondents. 


JUDGMENT. 
Mukerji, ¢.—This appeal arises out of 
a suit instituted by a husband for restitu- 
tion of conjugal rights against the wife. 
Several defences were taken on behalf of 
the wife, one being to the effect that there 
was a talak by reason of which the plaintiff 


t 
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was not entitled.to claim restitution of 
conjugal rights any further. Various al- 
legations weremade against the husband 
in the written statement alleging inter 
` alia that he had got no means, and that 
there wascruelty on his part. Both the 
Oourts below have refused to grant the 
plaintiff the decrees asked for in the suit. 
Both the Courts below have come to the 
conclusion that thestory as to talak was 
altogether unfounded. The Court of first 
instance towards the end ofits judgment 
observed that the alliance between the 
husband and the wife was an unhappy one 
—unhappy from the side of both of them, 
that the husband’s only fault was that he 
was poor and foolish and that the wife 
was too intelligent to be under his pro- 
tection. It observed further that the letters 
of the wife to her paramour, it may be stated 
here that the defendant No. 4 was the 
alleged paramour of the wife, showed that 
the wife had an intelligence far beyond 
the reach of her husband. That Court 
held that there was evidence to show that 
the wife had already given her affection to 
the said defendant No. 4 and here I may 
quote the words used by the learned 
Munsif: “The law cannot have a duel with 
nature as the latter must have its own 
course” and by this process of reasoning 
the learned Muasif came to the conclusion 
that the husband was not entitled to a 
decree. The husband then preferred an 
appeal to the Subordinate Judge. That 
learned Judge affirmed all the findings of 
- factwhich had been arrived atin favour 
of the husband by the Court of first in- 
stance. There is no specific finding on the 
question of adultery in the judgment of 
the Subordinate Judge but towards the 
- conclusion of his judgment the learned 
Judge states that the suit had been in- 
stituted by the- plaintiff not for his own 
sake butat the instigation of the father 
of the defendant No, 4 who wanted to 
extricate his son from the struggle, mean- 
ing evidently that the wife was living 
in adultery with the defendant No. 4. 
That learned Judge, however, also refused 
to pass a decree in favour of the plaint- 
if. His reasonsare that the case was one 
of an unhappy alliance, that the plaint- 
iff had openly charged the wife with 
adultery and this was clear cruelty on 
the part of the plaintiff and on this 
grou:d he thought that no specific per- 
formance of the contract should be allow- 
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ed. He further found that there was a 
great risk in the two living tegether as 


there would be constant quarrels and 


fightings and their lives would be in 
danger and ons day one would fiad him- 
self killed or both may be kilted together, 
He recorded an opinion to thé effect that 
the parties could not be expected to live in 
amity and that if all those troubles arose 
out of the negligence on the part of the 
husband the latter should be considered 
guilty of ‘contributory negligence’. On 
those grounds the learned Subordinate 
Judge affirmed the decree of the Court 
of first instance. By ‘contributory negli- 
gence’ the learned Judge evidently meant 
thatthe husband had not taken sufficient 
precaution so that the wife might not go 
on living in adultery. Be that as it may, 
these are all the grounds which bave been 
referred to by one Court or the other 
in refusing the plaintiffthe relief that he 
sought for in the presentsuit [A]As regards 
cruelty the Judicial Committee in the case 
of Moonshee Buzloor Ruheem v. Shumsoon- 
nissa Begum (1) has observed thus:—“‘The 
Muhammadan Law, on a question of what 
is legal cruelty between man and wife, 


“would probably not differ naturally from 


our own, of which one of the most recent 
expositions is the following: There must 
be actual violence of such a character as 
toendanger personal health or safety; or 
there’ must be a reasonable apprehension of 
it.” [A] “The Court,” as Lord Stowell said, in 
Evans v. Evans (2) “has never been driven off 
this ground.” [Bj Judging the findings of 
the Courts below by the test of this observa- 
tion of their Lordships of thé Judicial 
Oommittee it is clear to my mind that 
the cruelty that has been found in the 
present case falls far short of the mark, To 
speak of a wife that she has been living 
in adultery at a time-when she has been so 
living, can hardly be said to be cruelty 
at alland in any eventit cannot be said 
that this conduct on the part of the hus- 
band fulfils the requirements of the con- 
ditions laid down by their -Lordships in 
those observations. [B] A 

It has been contended on behalf of the re- 
spondent and rightly contended that cruelty 
is not necessarily the only ground upon 
which a claim for specific performance of 
a contract of this character may be resisted 


(1) 1M. f. A. 551; 8 W. R. P. O. 3; 2 Suth. P, O. 
J. 59; 2 Sar. P. O. J. 259; 20 E. R. 298. 
(2) (1870) 1 Hagg, Con, 35; 161 "E. R, 466, 
e 
° 


o 
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and my attention has been drawn to some 
other observations of their Lordships in their 
judgment in the same case, for instance, 
to the passage where their Lordships say, 
“It may be, too, that gross failure by the 
husdand of the performance of the obliga- 
tions which the marriage contract imposes 
on him for the benefit of the wife, might, 
if properly proved, afford good grounds 


‘for fefusing to him the assistance of the 


+ 


Court.” Their Lordships, however, proceed- 
ed to observe as follows: “And, as their 
Lordships have already intimated there 
may be cases in which the Court would 
qualify its interference by imposing terms 
on the husband. But all these are questions 
to .be carefully considered, and considered 
with some reference to Muhammadan Law.” 
There is in the present case hardly any- 
thing which may be said to justify an 
inference thatin point of fact ,the plaint- 
iff was unable to perform or that there 
was grossfailure on his part to perform 
those obligations which the marriage im- 
posed on: him for the benefit of his wife. 
‘None of the findings to which I have re- 
ferred, nor any of the reasons which have 
been givén by the Courts below would 
fulfil the requirements laid down by their 
Lordships of the Judicial Committee to 
which I have referred. I am accordingly 
of opinion that there was no justification 
whatsoever for the Courts below to have re- 
fused the plaintiff the relief that he sought 
for in the present case. 

An unreported case of this Court has 
been brought to our notice in which it was 
laid down in acase in which the husband 
was living in the house of his second wife 
and wanted to takehis first wife, the de- 
fendant in the suit, to that house and there 
was a finding to the effect that he was 
Unable to maintain his first wife, that the 
plaifitiff in that case was not entitled to 
restitution, of conjugal rights, The facts 
of that case are entirely different from 
‘those of the present. To refuse the 


-plaintiff reliefin a case like the present 


would be t® put a high premium on im- 
moralityeand adultery. 

- Further more, it has been argued that 
the husband hasnot got means-enough to 
maintain the wife, that he has got no 
house of his own and also several other 
matters have been brought to our notice 
which: are to be found stated in” para. 11 
of .the wifes written statement. These 
matters were alleged no doubt but none of 
aoe C) 
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the Courts below have come to any finding 
which would go to show that these al- 
legations are well-founded, i ia 

I am accordingly of opinion that the 
decrees passed by the Courta below can- 
not be sustained, that ‘they slould be set 
aside and a decree should. be entered in 
favour of the plaintiff granting him re- 
stitution of conjugal rights which he 
prayed for. The plaintiff will be entitled 
to all costs in all the Courts, Having 
regard to the facts of the case the decree 
for costs will be as against defendant 
No. 4 only. 

Graham, J.—I entirely agree. In my 
judgment the ratio decidendi, which has 
been adopted by the Courts below, is 
fundamentally erroneous, being contrary 
alike to the principles of Muhammadan Law, 
as well as to the dictates of common sense. 
Having regard to the facts alleged and 
proved and, indeed, it may also be said 
found, there was no real answer to the case 
set up by the plaintiff. No facts have been 
either proved, or found, whichcan deprive 
the plaintiff of his right to the custody of 
his wife's person. Certainly, poverty can 
be no ground for refusing to grant to the 
plaintiff the relief, which he was entitled 
to expect from the Court. Nor canit be 
said that any case of cruelty was made out. 
[B] Apparently the only cruelty, which has 
been found, consisted in the husband 
openly charging the wife with adultery 
with another man notwithstanding the fact 
that such adultery had, undoubtedly, taken 
place, and the findings are to that effect, 
Apart from this there is no other finding as 
to other acts of cruelty. 

In my opinion, the decisions of the Courts 
below amount to a denial of justice, and 
Tagree with my learned . brother that the 
appeal must be allowed. [B] ji 

Z. Ka Appeal allowed. 


LAHORE HIGH COURT. 
. First Civic Apprat No. 1653 oF 1924, 
| October 19, 1926.. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali, 
ALLIANCE BANK or SIMLA1n | 
LiquIDATION--PLaInTIFF~APPELLANT - 
eee versus 
“MOHAN LAL—Darenpant—Raseron DENT, 
Civil Procedure Code (Act V of 1908), O, VIII, r. G 
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—Set-off—'Same chafacter'—Suit for debt due in 
individual capacity—Claim for set-off of debt due to 
firm of which defendant is member, whether can be 
allowed-—Companies Act (VII of 1918), s. 299—Pro- 
vincial Insolvency Act (III of 1907), s. 850—Mutual 
dealings,’ : 

A set-off cannot be allowed under the provisions of 
O. VIII, x. 6, Civil Procedure Code, unless both the 
parties fill the same character with respect to the 
claim sought to be set-off, as in the plaintiff's suit. 
‘[p. 764; col. 1; A] < we 

In asuit by a Liquidator ofa Company against a 
person for an amount due by him in his individual 
capacity, to the Company, he cannot be allowed to 
set-off.a claim due from the Company to a firm of 
which he is a member, under O. VIII, r. 6, Civil 
Procedure Code; nor‘can such a claim be set-off 
under s. 299 of the Companies Act read with the 

. provisions of the Provincial Insolvency Act inas- 
- much as the dealings cannot be regarded as ‘mutual 

dealings.’ [p. 764, col. 2; B] 

Mehr Chand v. Amritsar Bank (1) and Trimbak 
Gangadhar Gokhale v. Ramchandra Trimbak Kirtane 
(6), followed. f 

Bishun Chand v. Audh Bihari (2), Raghavendra 
Raoji v. Yalgurad Ramchandra (3), Maiden v. Bhondu 
4) and Mannava Annapurnamma V. Uppala Akkayya 
5) distinguished. 

Firat appeal from a decree of the 
Senior Subordinate Judge, Simla, dated the 
18th March, 1924. 

Messrs. Aziz Ahmad, Obedulla and 
Mohammad Amin Khan, for the. Appellant. 

Mr. Mehr Chand Mahajan, for the Re- 
spondent, . 


; JUDGMENT. 
Broadway, J.—The Alliance Bank of 
Simla, Limited suspended payment on 
the 28th April, 1923, and on the .9th of 
May, following went into voluntary liqui- 
dation. On the date of the suspension of 


payment Mohan Lal, Vakil, of Simla, was . 


one of the said Bank’s constituents having 
an overdraft with the Bank, He was also 
interested in an account with the Bank in 
connection with a business he was carrying 
on in partnership with R. B, Sultan Singh 
of Delhi under. the name and style. of 
“ Sultan Singh & Oo.” This account was 
in the name of the firm or partnership 
and it would seem that Lala Mohan Lal 
and Sultan Singh held equal shares. Lala 
Mohan Lal carried on the business and 
alone operated on the aczount, the speci- 
mea signature of the firm, 7. e., “Sultan 
Singh & Co.” having been written, and 
supplied to the Bank, by him. On the 
28th April, 1923, this account. was in credit 
to the amount of about Rs, 23,000, while 
his own personal account was in debit to the 
extent of some Rs. 18,000. ; 
By an arrangement ‘entered into by the 
Liquidators of the Alliance Bank with the 
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Imperial Bank of India, Limited, the latter 
Bank undertook to pay the creditors of the 
Alliance Bank to the extent of 50 per cent, 
of their claims on certain conditions, 
When the Liquidators-called on Lala Mohan 
Lal to pay the amount due by-him in hig 
personal account he entered into corres- 
pondence with them. I do not deem it 
necessary .to discuss this correspondence 
in detail as itis sufficient to say that Lala 
Mohan Lal asked them to arrange to pay 
(through the Imperial Bank of India, Limit- 
ed) Sultan Singh 50 per cent. of the amount 
due to “Sultan Singh and Co.” and to 
give him (Lala Mohan Lal) :credit for the 
remaining 50 per cent, he undertaking to 
reduce the debt due by him to that figure 
by paying up the balance. 

The Liquidators being unable to agree 
to the proposal so far as it related to the 
set-off claimed intimated this fact to him 
and called on him to pay up the whole 
amount due by him. He paid certain sumg 


‘and ashe had not paid up in full by the 


28th August, 1923, the Liquidators institut. 


ed a suit for the amount due which they 


stated to be Rs, 12,113-13-10, They prayed 
for a decree for this amount with costs and 
future interest at the agreed rate, which 
was a minimum rate of 8 percent. from 
the date of institution to the date of 


_Tealization. Lala Mohan Lal contested the 


ae and ryan a set-off of Rs, 11,500, 
the amount (approximately) still payab 
Sultan Singh & Co. y Sd 

The following issues were settled :— 

(1) Is the defendant entitled to make the 
set-off claimed by him ? 

(2) In what respects, if any, are the plaint- 
iffs’ accounts incorrect ? 

- (3) What amount, if any, is due by defend- 
sont m plaintiffs, or by plaintiffs to defende 
ant ? 

The learned Senior Subordinate Judge 
held “that a legal set-off as embodied in 
O. VIII, r. 6, Civil Procedure Code” was 
not permissible as, although the amount 
claimed was an ascertained gum of money 
which was legally recoverable, the defend- 
ant did not fill the same chafacter in 
relation to the two accounts. He, however 
held that justice, equity, and good con- 
science required that the set-off should ‘be 
allowed and decreed it to the -extent of 
Rs. 11,448-12-0 with costs. He then went 
into the accounts and, after giving the 
defendant credit for the antount decreed 
by way of set-off, granted the plaintiffs a 


` Rs. 
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decree for the balance due, amounting to 
389-0-10, with future interest at 8 
per cent. from the date of the decree to 
the date of payment, and directed the 
parties to pay their own cosis. Against 
this decree the plaintiffs have preferred 
this appeal andthe only poiat argued at 
the Bar isas to the decision on the first 
issue. 

(A) for the respondentit was urged that the 
set-off waa permissible under O. VIII, r. 6, 
Civil Procedure Code, and that in any 
event it was permissible’ on equitable 
grounds, As to the applicability of O. VIII, 
t. 6, Civil Procedure Code, I am in agree- 
ment with the trial Court, Before a set- 
off can be allowed the parties must “ fill 
the same character as they fill in the 
plaintiffs suit’ and in the present case 
it seems to me that they do not. The 
-defendant respondent was being sued in 
his personal capacity for a loan for 
which he alone was responsible. The 
set-off claimed by him was on quite an- 
other account and the amount, even if ascer- 
'tained, was not “legally recoverable by 
him” in his personal capacity but as one 
of the partners in “ Sultan Singh & Oo." 
-It is true that it was Lala Mohan Lal who 
-alone operated on “ Sultan Singh & Co.'s” 
account, but he did so asthe partner who 
was controlling and carrying on the busi- 
ness of that firm. [A] It was stated that he 
had withdrawn a sum of Rs. 40,000 on that 
account on the 27th April, 1423, and had 
drawn a cheque for the balance which was 
not presented in time. This only means 
that Lala Mohan Lal had become aware 
of the impending failure of the Alliance 
Bank and was taking steps to withdraw 
the firm’s money before payment was sus- 
pended. His ability to do this before sus- 
pensidn does not give him the right to do 
so after the Bank had failed. Section 229 
of the Indian Companies Act makes the 
Bankruptcy rules applicable and it is per- 
fectly clear that Lala Mohan Lal could 
not claim to set otf a debt due by the 
Bank to theefirm.of Sultan Singh & Co. 
against g debt due to the Bank by him 
alone. this has been clearly laid down in 
Mehr Chand v. Amritsar Bank (1). The 
case g£ Bishan Chandi v. Audh Bihari Lal 
* (2) relied on by the trial Court has noreal 


e 28 Ind. Cas, 975; 69 P. W. R. 1915389 P. L. R. 


07 40 Tnd, Cas, 350 at p. 352; 1 P. L, W. 615, 2 P. 
b, J, 451; (1917) Pat. 279, 
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bearing on the point and did not deal with 
the situation that exists in the prèsent case, 

Mr. Mehr Chand referred to three deci- 
sions which do not, however, assist him, 
In the first, Raghavendra Raoji v. Yal- 
gurad Ramchandra (8) the plaintiff sued 
for the price of goods supplied: the de- 
fendant admitted the claim but urged by 
way of set-off the amount of pay due to 
him by the plaintiff. In Maiden v. Bhondu 
(4) it was merely held that the provisions 
of O. VIII, r. 6, Civil Procedure Code, were 
not exhaustive and that the defendant 
could set-off the value of sheets lost by 
the plaintiff—a washerman against a claim 
for wages. 

In Mannava Annapurnamma v Uppala 
Akkayya (5) the question now before the 
Court was Bot raised and all that was held 
was that “one of several payees of a 
negotiable instrument could give a valid 
discharge of the entire debt without the 
concurrence of the other payees.’ 

On the other hand, Trimbak Gangadhar 
Gokhale v. Ramchandra Trimbak Kirtane (6) 
is an authority that supports the appellants. ` 
In this case a Bank in liquidation sued 
two defendantson a joint promissory note, 
One of the defendants sought to set-off an 
amount admittedly due to him from the 
Bank on his own separate deposit account, 
it was held that undere, 229 of the Indian 
Companies Act (1913) the provisions of 
s. 80 of the Provincial Insolvency Act 
(19:7) applied and as the dealings in ques- 
tion were not “ mutual dealings” within 
the meaning of that section the set-off claim- 
ed could not be allowed. 

In my judgment, the dealings in ques- 
tion in the present suit were not ‘‘mutual 
dealings” within the meaning of s.. 30 of 
Act IH of 1807 and the set off claimed 
by Lala Mohan Lal cannot be allowed either 
in law or equity. 

As no other question was argued I accept 
the appealand grant the plaintiffs a decree 
for the full amount claimed with interest 
from date of suit till date of payment at 
the rate of 8 per cent. per annum (the rate 
agreed on) and costs throughout. 

Zafar Ali, J.—I agree. 

A. NLA. n accepted. 

(3) 39 Ind. Oas. 17; 19 Bom. L, R. 6 

(4) 7 Ind. Cas, 1006; 17 PL R. i910; 168 P. W. R. 
1910; 145 P. L., R. 1910. 

(5) 19 Ind. Cas. 12; 36 M. Ju 13 M. L. T. 233; (isis) 

M. W. N. 328; 24 M. L. J. 333. 

Eo 63 Ind. Cas. 907; 45 B. 1218; 23 Bom. L. R 
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‘ALLAHABAD HIGH COURT. 
Seconp Oivin APPEAL No. 1280 or 1924. 
- February 4, 1927. | 
* Present:—Mr. Justice Sulaiman. 
"SAHIB RAI AND OTHURS-—DRFENDANTS— 
APPELLANTS ` 
VETSUS . 

BAHARI RAI AND orHsrs—PLAINntTisFs— 

: RESPONDENTS. | 

Collusion—Collusive decree, whether can be avoided 
by party to decree. 
- Acollusive decree isnot a nullity and is binding 
on the parties thereto. [p. 765, col. 2; Aj 

A third party can avoid a decree on the ground 
that it has been obtained collusively, but a party to 
a collusive decree cannot avoid it on that ground. [p. 
766, col. 1; B] i 
- Sscond appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 6th of 
May, 1924. 
' Mr. Haribans Sahai, for the Appellants, 

Mr. U. S. Bajpai, for the Respondents. 


SUDGMENT.—This is a defendants’ 
appeal arising out of a suit for declaration 
of title. The facts of the case are very 
complicated. They may be briefly stated 
as follows; - In 1834 a certain share in the 
village was purchased in the names of three 
persons, Raghubar, Shanker and SheoBaran. 
Sheo Baran's son sued for partition and 
separation of his share and his claim was 
contested not only by Raghubar's son Chit 
Bahal, the present - plaintiffs’ ancestor, but 
also by another claimant, Padarath. Pada- 
rath put forward the claim that although 
his name was not entered in the sale-deed 
he was entitled to an equal share and that, 
therefore, the plaintiffs were :only entitled. 
to one-fourth and not one-third. In spite 
ofthis defence Sheo Baran’s son got his 
one-third share separated. Subsequently 
Padarath and Bharosa actually brought a 
suit to recover one-fourth out of the entire 
share sold by the sale-deed against Chit 
Bahal. Chit Bahal admitted the claimants’ 
` right but the other defendants did not. 
The first Court decreed the claim of 
Padarath and Bharosa for one-fourth “share 
in the entire property, principally relylng 
‘on the admission of Chit Bahal. lt is to 
be noted that, Chit Bahal did not appeal 
from that ‘decree but the other contesting 
defendants appealed, On appeal the learn- 
ed Subordinate Judge, in his judgment, 
dated the 5th of February, 18 8, held that 
the admission of Chit Bahal was a collusive 
one with a view to injure Sheo Baran’s 
heirs and that it was Chit Bahal who had 
got that collusive suit instituted by Pada- 
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rath and Bharosa. He accordingly beld 
that the decree against the then appellants 
could not be upheld, and ordered that the 
appeal be allowed and the suit of the 
plaintiffs be dismissed as against the appel- 
lants. The effect of that juagment was that 
alihough there was a clear finding in the 
judgment that the suit had been instituted 
in collusion with Chit Babal the decree 
for one-eighth share against Chit Babal 
was allowed to stand and the suit was dis- 
missed as against the other defendants 
only. Mr. Sams the learned District Judge 
in the present case in his judgment has 
remarked: “The appeal preferred by the 
latter was -allowed with the result that 
Padarath and Bharosa retained only one- 
eighth share of the whole property that had 
been cold.” This entry has continued all 
along. On the basis of this entry these 
persons have even obtained decrees for 
profits from the Revenue Court. 

The Courts below have held that the 
effect of the findings of the Subordinate 
Judge in 1868 was tc destroy the title of 
Padarath and Bharosa absolutely and that 
in view of the fact that the suit was a col- 
lusive one the decree in favour of Padarath 
and Bharosa against Chit Bahal was of no 
effect. 

[A] In my opinion the judgments of the 
Courts below are based on the erroneous 
supposition that a collusive decree does not 
bind the parties thereto and is a nullity. 
In my opinion it does not lie in the mouth 
ofthe present plaintiffs, who are the re- 
presentative of Ohit Bahal, to say that the 
decrees for a one-eighth share passed in 
favour of Padarath and Bharosa against 
Obit Bahal is not binding on them on the 
ground that Padarath, Bharosa and Chit 
Bahal were at that time colluding with 
each other. To allow this would be allow- 
ing the representatives of aparty to plead 
that party's own fraudulent collusion, [A] 

No doubta decree can be avoided on 
the ground of fraud or collusion under 
s. 44 of the Evidence Act. But I do 
think that there is a great, difference 
between fraud and collusion. A party 
who has been made the victum of% fraud 
can obviously avoid a decree on the ground 
that he has discovered the fraud subsequent 
to the decree which could not have Been 
made a point of defence in the former litiga- 
tion, Oa the other hand, the fact of eollu- 
sion is a thatter which must have been 
well known to both the parties and is a 
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point which eould and might have been 
raised before the decree was passed on the 

- last occasion. [B]A third party can undoubt- 
edly avoid adecree on the ground that it 
has been obtained collusively, but I am 
clearly of opinion that a party to a collusive 
decree cannot avoid it on that ground. [B] 
There are at least three old caseslayingdown 
the distinction between fraud and collusion 
and holding that a collusive decree is bind- 
ing on the parties. These are Chenvi Rappa 
v. Puttappa (1), Varadarajulu Naidu v. 
Srinivasulu Naidu (2) and Kandeiti Kama 
Rao v. Nukamma (3). That such a decree 
is binding ona representative is shown by 
the case of Rangammal v. Venkatachari (4). 
If parties to a decree or their representatives 
were allowed to hullify a decree by plead- 
ing their own fraud or collusion the result 
‘would be disastrous and would open a wide 
door for urging false and convenient pleas. 

. Tam, therefore, of opinion that in spite of 

the remarks in the judgment of the Sub- 
ordinate Judge, the decree for one-eighth 
share which he confirmed and did not set 
aside estops the representatives of Chit 

Bahal from saying that one-eighth . share 

in the property sold did not belong to Pada- 

rath or Bharosa, 5 

As a last resource the learned Vakil for 

the respondents urged that the judgment 

in the redemption suit of 1916 operated as 
ves judicata in favour of the plaintiffs. 

This point was never raised in the plead- 

ings or in the trial Court. Nor was it 
urged before the lower Appellate Court. 

That suit was against the defendants 

second party only and not the defendants 
firsty party. In fact even the defendants 
second party tried though at the eleventh 
hour to get the Subordinate Judge not to 
adjudicate on the question of title. The 
learned Vakil for the respondents has not 
evert got a copy of this judgment on which 
heeeeks to rely. Nothing in that judg- 
ment has been brought tomy notice which 
would show that the question of title was 
decided adversely to the defendants in this 
case. On the other hand, the judgment of 
the Additienal Subordinate Judge in the 
present, case shows that the present 
contesting defendants were not -parties 
to that redemption suit. Under the 


circumstances I do not think that the 
"ay? B. 708; 12 Ind. Jur. 102; 6 Ind. Dee. (N. 8.) 


66. 

(2) 20 M. 383; 7 Ind. Dee. (N. s.) 236. 

3) 31 M. 485; 18 M. L. J. 576; 4 M. I? T, 331, 
(i) 18M. 378; 6 Ind, Dec, (x, s.) 612, 
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plea of res judicata should be allowed to be 
raised on bahalf of the plaintiffs, or can be 
accepted. 

The learned District Judge has, however, 
further remarked that the names of Pada- 
rathand Bharosa have continued in the 
papers as farzi. This presumably is the 
necessary result of his finding that the 
collusive decree conferred no title on them. 
The learned District Judge has, however, re- 
marked “I am not satisfied that their (Pada- 
rath and Bharosa’s) heirs have had’ posses 
sion since and I hold that their names have 
continued ina farzi manner,” But the Judge 
has not distinctly found that the plaintiffs 
have acquired title since the decree of 1868 
by adverse possession against the defend- 
ants. Even if under the decree Padarath 


‘and Bharosa got a one-eighth share against 


Ohit Bahal they might have lost it by the 
adverse possession of Ohit Bahal. This 
question has not been gone into by the 
Courts below atall. They have merely 
decreed the claim on the supposition that 
the decree itself had no legal effect. 
Before finally disposing of the appeal I 
would, therefore, ask fora finding on the 
following issue: , . 
(1) Did Chit Bahal or his representative 
subsequently acquire title by adverse 
possession extending over 12 years in res- 
pectof the one-eighth share which was 
given to Padarath and Bharosa under the 
decree of 1868, and prior to their recently 
obtaining the decree for profits from the 
Revenue Court? 
. The issue referred to above is accordingly 
sent down to the lower Appellate Court 
undér O. XXI, r. 25, and the finding on it 
should be sent to this Court within two 
months from this date. No further evis 
dence is to be allowed. On receipt of the 
finding the usual ten days will be allowed 
for objections, 


Z. K, Order accordingly. 


BOMBAY HIGH COURT. 
REVIEW IN ORIGINAL O1vit JURISDICTION 
APPEAL No, 22 or 1921, 
November 16, 1925, ° 
Present:—Justice Sir Lallubhai Shah, Kr, 
RATANCHAND KHIMOHAND anp 

OTHERS—APPLICANTS 
versus 
DAMJI DHARSEY AND orazers— 
OPPONENTS, 
Civil Procedure Code (Act V of 1908), s. 114, 0 
XLVII, r, 1—Appeal under Letters Patent—Review on 
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ground of discovery of new evidence--Section 11, and 

XLVII, Civil Procedure Code, whether applicable 
—Appeal to Privy Council—Dismissal for default— 
Subsequent application for review, competency of— 
Srict proof of diligence—Limitation Act (IX of 
1908), s. 5. 

In view of s. 117 of the Code of Civil Procedure, 
the provisions of s, 114 and the rules under O. XLVII, 
would apply to an application for review of a decree 
in any appeal under the Letters Patent. [p. 767, col. 
2; p. 768, col. 1; Aj h 
__Atyam Venkatasubbarayudu v. Velugoti Govinda 
Krishna (1), followed. 

An application for review cannot be entertained in 
the exercise of the inherent powers of the Court 
without reference to the provisions of the Civil Pro- 
cedure Code. [p. 768, col. 1; B] 

An application for review of a decree of a High 
Court is not competent where an appeal from the 
decree sought to be reviewed has been preferred by 
the applicants to His Majesty in Council and has 
been dismissed for want of prosecution. [[ibid; C] 

An application for review on the ground of disco- 
very of new evidence cannot be entertained in the 
absence of evidence to prove that such discovery 
could not have been made even with due diligence on 
the part of the applicant. [p. 768, col. 2; D] 

In the absence of such evidence a Court will not be 
justified in excusing delay under s. 5 of the Limi- 
tation Act. [ibid; E] 

Application for review of the decree 
passed by Mr. Justice Kemp and Justice Sir 
Lallubhai Shah, Kr., in Appeal No. 22 of 
1921, dated the 20th July, 1923. 

Mr. Mulla, for the Applicants. 

Mr, Kanga, Advocate General (with him 


Mr. Munshi), for the Opponents. 


JUDGMENT.—This is an application 
for areview of the decree which was passed 
in Appeal No. 22 of 1921 by Mr. Justice Kemp 
and myself on July 20, 1923. The suit was 
filed on January 21,1918, and the trial Court 
passed a decree on December 16, 1920. From 
that decree there was an appeal by the de- 
fendants and that isthe appeal which we 
decided on July 20, 1923. Thereafter the 
defendants presented a petition for leave to 
appeal to His Majesty in Council on Janu- 
ary 17,1924. On February 27, the appeal 
was declared admitted. Ultimately, how- 
ever, the appeal was dismissed for want of 
prosecution on December 1, 1924, by the 
Qourt of Appeal here under cl,12 ofrule785A 
of this Court which isin terms of the Order of 
His Majesty in Oouncil regulating the prac- 
tice in appeals to his Majesty in Council. 
The defendants applied for review of this 
order dismissing the appeal on December 
18, 1924. That application was disallowed 
on January 26,1925. The defendants made 
an application to His Majesty in Council 
which was dismissed on April 28, 1925, 

The present application for review was 
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made on July 24, 1925, and itis based up- 
on the allegation that the defendants dis- 
covered anew document purporting to be 
the Will ofthe late Motishaw. They dis- 
covered it by mere chance according to them 
on July 7, 1925. In the petition itis stated 
as follows :—“The applicants submit that no 
amount of due diligence on their part would 
have resulted in the discovery of this docu- 
ment which hascome to be known by a 
mere stroke of chance. This document is 
nearly ninety years’ old, i. e, must have 


_ been in existence fifty years before any of 
- the applicants came into existence. 


It was 

practically known among the Jains at large 
that Motishaw died intestate and the various 
accounts of his life published that Motishaw 
died intestate.” 

No affidavit is filed in support of these 
statements in the petition: and there is no 
proof that the applicants could not have 
discovered this document while the suit 
was going on if they had exercised, due dili- 
gence and had made a reasonable search for 
it. Onthe application for review a rule 
was issued by this Court to show cause why 
the delay in presenting this application for 
review should not be condoned under s. 5 
of the Indian Limitation Act. In showing 
cause against this rule the orignal plaintiffs 
urge two objections against the application: 
(1) that in view of the facts that the defend- 
ants preferred an appeal to the Privy Coun- 
cil this review is not competent having 
regard to the provisions of s. 114, cl. (a), of 
the Code of Civil Procedure ; and (2) that 
no good reason is shown why the delay 
should be excused. 

[AlAs regards the first objection Mr. Mulla, 
who has appeared in support of the rule on 
behalf of the defendants, contends that 
the provisions of the Code contained in s. 114 
and the rules in O. XLVII would not 
apply toa review in appeals preferred under 
the Letters Patent. He has, hofvever, 
fairly drawn my attention to the case of 
Atyam Venkatasubbrayudu v. Velugoti 
Govinda Krishna (1) where it has been 
held that the provisions of the -Code 
apply to review applications éven in appeals 
under the Letters Patent. But he has not 
been able to advance any argument to show 
that the view taken by the Madras High 
Court is not justified by the provisions of 
the Letters Patent and the Civil Procedure? 
Code. Itisclear thatin view of 8.117 of 
_ (1) 32 Int. Cas. 873; 40 M, 651; 3 L W, 172; 19 ° 
M, L. T, 126; (1916) 1 M, W, N, 139; 32M. L. J, 144, 
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the Oode of Civil Procedure the provisions 
of 8,114, and the rules under O. XLVI], 
would apply to an application for review of 
adecreein any appeal under the Letters Pa- 
tent, as they would, undoubtedly, apply toa 
review in any appeal under the Code. 
There is no provision to the contrary under 
the Letters Patent, and having regard to 
the terms of cl. 44 of the Letters Patent, 
the provisions of the Code are applicable to 
such applications. It may be noted that 
the words “by the Code” usedins. 114 (a) 
are not repeated in O. XLVII, r. l, 
sub-r. (1), cl. (a) [A]. [B] Mr. Mulla has 
referred me to the decision in Sabitri Tha- 
kurain v. Savi (2) in support of his argu- 
ment that even if the provisions of the Code 
applied under the inherent powers of this 
Court Ishould entertain this application for 
review without reference to the provisions 
of the Code. Iam, however, quite unable 
to accept this argument because in” the 
exercise of the inherent powers, if any, 
with reference to this application, it is not 
opento me to disregard the express pro- 
visions of the Code Bj ([C]In my view 
having regard to the facts which I have 
stated in this case an appeal was pre- 
ferred to His Majesty in Council. The fact 
that it was not prosecuted cannot alter 
the fact that the appeal was in fact pre- 
ferred: nor can it make any difference 
that the appeal was dismissed by the 
Court of Appeal here for want of prose- 
cution under the terms of the order 
of His Majesty incorporated inrule No, 785A, 
That being so, now it isnot open to the de- 
fendants to seek a review ofthe decree in 
‘appeal here. It may be open tothe defend- 
ants to apply for a review on the materials 
now relied upon in supportof the present 
application to His Majesty in Council, but 
as to that I need not and do not express any 
opinion. J am concerned with the applica- 
tion made to this Court, and I am of opinion 
that this application is not competent in 
view of the fact that an appeal from the de- 
cree now sought to be reviewed was pre- 
ferred by the applicants to His Majesty in 
Council. [C] ° 

The fursher objection asto the delay ap- 
pears to be good. In fact no satisfactory 
reason is shown by the defendants why the 
attempé to get at the contents of the docu- 


(2) 60 Ind. Cas. 274; 48 I. A. 76; 40 M. D. J. 308; 
. 1921) M. W. N. 159; 19 A. L. J. 281; 33 Ce L. J. 307: 
25 O, W, N. 557; 23 Bom, L, R. 681; 48 0, 481; 14 
L. W, 362; 3 U. Pol. R, (P, 0.) 87 (P, G). 
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ment now relied upon was not made earlier. 
The application is admittedly much beyond 
time under Art. 162 of the First Schedule 
to the Indian Limitation Act, as only twèn- 
ty days are allowed from the decree or order 
sought to be reviewed. Even making 
due allowance for the fact that after July 
1923 upto April, 1925 when their applica- 
tion to His Majesty in Council was dismiss- 
ed the defendants were engaged in prosecut- 
ing another remedy with reference to the 
same matter, I do not think that the further | 
[D] In fact the 
ground upon which theapplication is based 
is quite independent of the time which was 
occupied from July, 1923, up to April, 1925, 
in prosecuting their remedy first by way 
ofan appeal and then by way of review to 
get the dismissal of the appeal for want of 
prosecution set aside. There is no proof in 
this case that with due diligence the defend- 
antscould not have got the information which 
they say they got by mere ehance on July 7, 
1925. The provisions of r. 1, sub-r. (1) (c) 
read with r. 4, sub-r. (2) (b) clearly require 
that proof: and the ‘necessity for such proof 
was referred to by their Lordships of the 
Privy Council in Hosking v. Terry (8). ID] 
[E] In the absence of such’ proof I do not 
think that I would be justified in excusing 
the delay under s. 5 of the Indian Limitation 
Act, [E] Ido notdesireto say anything with 
reference to the merits of the application 
beyond this that the clauses in the Will of 
Motishaw, set forth in the petition (and it 
is admitted before me that these are the only 
material clauses, prima facie do not sug- 
gest ‘that the inference asto dedication to 
the public by Motishaw is not justified nor 
do they appear to conflict in any way with 
the conclusions based on the evidence. 

The learned Advocate-General argued on 
behalf of the plaintiffs that it was not 
competent to me sitting alone to hear this 
application for review. But, having regard 
to the provisions of r. 5 of O. XLVII, it 
seems to me thatit is competent to me to 
hear the application owing to the ab- 
sence of my learned brother Kemp who is 


on leave. On these grounds I discharge the 
Rule with costs. 
A.N. A. Rule discharged. 


(3) (1862) 15 Moo. P. C. 493 at p. 515; 8 Jur. fN. B.) 
aaa L. T, 52; 10 W, R. 884; 15 E, R. 581; 137 R, 
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OUDH CHIEF COURT. 
Szconp Civil APPEAL No. 20 or 1927. 
March 10, 1927. 
Present:—Mr. Justice Raza. 
Musammat MENDA AND oTHERS— 
DEFENDANTS — APPELLANTS 


VETSUS 
, LAOHMAN PRASAD AND anoTaER—. 
PLAINTIFFS—RESPONDENTS. 

Hindu. Law—Alienation—Recital in deed, how far 
evidence of legal necessity. : 

Although recitals in deeds cannot by themselves 
be relied upon for the purpose of proving the asser- 
tions of fact which they contain and can only be 
evidence as. between the parties to the conveyance 
and those who claim under them, 
long . period ‘has elapsed between the alienation and 
the suit to set it aside, when all those who could have 
given evidence on the relévant points have grown 
old.or have passed away,;a recital consistent. with 
the probabilities and! circumstances of the case 
assumes greater importance and cannot lightly be set 
aside. The recital is clear ‘evidence of the representa- 
tion, and if the circumstances are such as to justify 
a reasonable belief that an enquiry would have con- 
firmed its truth, then when proof of actual. enquiry 
has become impossible the recital coupled with such 
circumstances: would be sufficient to support the 
deed. P 769, col. 2; AJ : 

Nand Lal v. Ji agat Kishore Acharjya (1), followed. 

Appeal . against: the judgment and decree 
of the Additional Subordinate J udge, Unao, 
dated. the 9th October, 1926, in Civil Ap- 
peal No, 82 of 1926, reversing that. of. the 
Muasif, North Unao, in Suit No. 240 of 1925, 
dated the Yth March, 1926, 

Mr. Radha Krishna, for the Appellants, 

Mr. Hakim-ud-din, for the Respondents, 


J UDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Unao, dated the 9th October, 1926, 
setting aside a decree of the Munsif, North 
Unao, dated the Yth March, 1928, 

The appeal arises out of a'suit brought 
by the plaintiffs to enforce a registered 
mortgage, dated 18th July, 
mortgage was executed by Sukkhan and 
his only son Hab Lal in favour of the 
plaintiffs’ father Jhao Lal (since deceased) 
in respect of-a certain house for considera- 
tion of Rs, 99. The ‘plaintiffs sued to fóre- 
ree the mortgage under’ the terms of the. 

eed. 


The defendant No. 1 is the widow of 
Sukkhan deceased. The defendants Nos. 2 
and 3 are the. sons of Hub Lal deceased.. 
The claim was resisted by the defendants on 
various grounds, 

The.only point for determination in this 
appeal is whether the debt in suit was incur- 
red for any family necessity. 
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1913. The’ 
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The learned Additional Subordinate 
Judge has found that the debt was incur- 
red for family necessity. He has relied 
principally on the recital in the mortgage- 
deed. The deed recites that the debt was 
incurred by the executants to meet the 
expenses of certain theka business. There 
is no direct evidence on the point; but 
there is evidence on record to show that 
the mortgagors used to take thekas of fur- 
niture, etc., for Courts and offices and this 
was the business which they were carrying 
on at Unao. The mortgagors and the mort- 
gagee both are dead: It is impossible to 
have direct evidence to show what repre- 
sentations were made by the mortgagora 
and what enquiries “were made by the 
mortgagee at the time of the transaction. 
[A] As pointed out by their Lordships of the 
Privy Councilin Nanda Lal v. Jagat Kishore 
Acharjya (2), “Recitals in deeds cannot by 
themselves be relied upon for the pur- 
pose of proving the assertions of fact which 
they contain. They can only be evidence 
as between the parties to the conveyances 
and those who claim under them. After a 
long period, however, has elapséd: between’ 
the. alienation and the suit to set it aside, 
when - all those who could have given evi- 
dence on the relevant points have grown 
old-.or have passed . away, a. recital consist- 
ent with the probabilities and circum- 
stances of the case assumes greater im- 
portance and cannot lightly. be set: aside. 
The ‘recital is clear evidence of the repre- 
sentation, and if the cireumstances are such 
as to justify a reasonable belief that an 
enquiry would have confirmed its truth, 
then when proof of actual enquiry has 
become impossible the recital coupled with 
such circumstances would be sufficient to 
support the deed.” [A] Having considered all 
the facts and circumstances of the case 
and the evidence on record, I thigk, the 
recital coupled with the circumstances of 
the. case are’ sufficient evidence to support 
the mortgage in suit. Under these circum- 
stances, I think, the learned Additional 
Subordinate Judge was nof wrong in de- 
ciding the point under consideration in 
favour of the plaintiffs in this cde. 

No case has been made out to disturb the 
judgment of the learned Additional Sub- 


(1) 36 Ind. Cas. 420; 41 C. 186; 20 M. L. T. 335; 
31 M. L. J. 563; (1916) 2 M. W. N. 336; 4 L. W., 458: 
18 Bom. b. R. 868; 14 A. L J. 1103; 24 C. L. J. 487:° 
1 P. L. W. 1; 210, W, N. 225; 10 Bur. L. T. 177 
43I A, 249 (P.G -* 
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ordinate Judge. I dismiss the appeal with 
costs. The decree of the lower Appellate 


Court is confirmed in all respects. 
JAN, A, Appeal dismissed, 


aamen a 


.NAGPUR JUDICIAL COMMIS- 
. ESIONER’S COURT. 
Crvit Revision No. 282 or 1926. , 

March 4, 1927, 

{ Present :—Mr. Findlay, J. C. 

-BHAGWAN APPA WANI—PLAINTIFE— 

i APPLACANT 
4 versus 
SHIVALLA WANI—Derenpant— 

Non-APPLICANT. 

- Court Fees Act (VII of 1870), Sch. II, Art. 1? (vi) 


—Suit for partition—Plaintiff's right denied—Court- - 


fees—Court, whether should consider defendant's pleas 
and determine real nature of suit. 

“. In deciding the question of Court-fees in a suit 
for partition, the Court should not confine itself 
merely to the form of the suit and the allegations 
in the plaint but should look to the written state- 


ment and to the other circumstances appearing from - 


the pleadings, and determine whether the suit is in 
substance one to enforce a right to share in joint 


property or merely to effect a change in the mode 


of enjoyment, and if the suit isin substance one of 
the former character the Court-fees should be levied 


ad valorem on the market value of the plaintiff's. 


alleged share in the joint family property. 
` Bhaddoo v. Saddoo (1), followed. 

Application for revision of an order of 
the ~ Additional District Judge, Nagpur, 
dated the 24th July, 1926, in Civil Suit No. 2 
of 1926.. 

Mr. S.A. Ghadgay, for the Applicant. 

Mr. W. R. Puranik, for the Non-Appli- 
cant, 


ORDER.-~-Cnly a question of Court-fees 
is involved in this case, the pertinent facts 
of whigh are sufficiently clear from the 
order of the Additional District Judge. I 
have been asked by the Pleader for the 
plaintiff-applicant to hold that the principle 
laid down by Baker, J. O., in Bhaddo v. 
Saddoo (1) is incorrect, and in this connec- 
tion reliance has been placed onthe deci- 
sion of Kinkhede, A. J. O, in Minaji v. 
Sitaram (2). 

Jt is so far true that the correct method 
of,comrputation of Court-fees in suits where 


(1) £ Ind. Cas. 766; 20 N. L. R,49; A.I R.1924 

ag. 88. . 

(2) 81 Ind, Cas, 613; 7 N. L, d, 9); A I R. 1024 
Neg, 105, A ; 
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partition is claimed by a co-parcener, who is 
in joint enjoyment of part of the property 
at the date of the suit, is to determine 
whether merely a change in the mode of pos- 
session is asked for or whether, in reality, 
the relief of ejectment isclaimed. To arrive 
at a conclusion .on such point, one has, 
however, to look beneath the mere form and 
verbiage of the plaint and to arrive at what 
is its real substance. The present plaint is, 
no doubt, formed in. a mode intended to 
suggest that both the plaintiff and defendant 
clearly are in possession of part of the joint 
property andthat merely a change of the 
mode of enjoyment is desired. If, however, 
as, in my opinion, we must do in a case like 
the present, we have regard to the pleadings 
on record, it is perfectly clear that in the 
present case the suit is nothing more or less 
than one to enforce a right of share in any 
property onthe ground thatit is jointfamily 
property. From para. 5 of the written state- 
ment filed by the defendant on 17th April, 
1526, it is perfectly clear that the plaintiff 
must have been well aware that his al~- 
legation to the effect that be was a co- 
parcener in the property held by the de- 
fendant had already been denied by de- 
fendant in a previous suit, and this point’ 
was found against the present plaintiff-ap- 
pellant in that suit. In those circumstances, 
even if the plaintiff has chosen to ignore a 
patent fact like the above and to frame his 
suit in a manner which, on a superficial 
view, suggests thathe is merely claiming a 
right to a different mode of enjoyment of 
the property the Court,in my opinion, must 
have regard to whatis, in effect, the real 
substance contained in the plaint as compar- 
ed with the mere impression one might 
derive on a superficial view from the langu- 
age used therein. f 

For my own part, I find myself in full 
agreement with the decision of Baker, J. 
C., in Bhaddoo v. Saddoo (1) quoted above, 
If it were to be for one moment admit- ` 
ted that the mere form and language of a 
plaint in a suit of this nature were to be the 
final test, it is easily conceivable that in 
each and every suit to enforce a right to a 
share inany property on the ground that | 
it is joint family property it would be 
possible so to frame the suit as to bring : 
the same under Art. 17 (vi) of the Second 
Schedule to the Court Fees Act. 

There seems to be no reason to remand 
the case for a preliminary finding as to 
whether the position of the plaintif or the - 








= 
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defendant as regards the property in suit 
is correct or not. In para. 12 of the plaint 
itis admitted that the defendant refused 
the demand for partition of the pro- 


perty and it is equally clear from the de-. 


fendant’s written statement that the’ plaint- 
ifs title thereto has already been adjudi- 
cated upon in: a previous suit, the point 
being decided against him. The pleas 


offered by the defendant, which are on’ 
record, clearly make it possible to arrive at’ 
the right conclusion as to what is the real’ 
nature of the suit and, in my opinion, the: 
Additional District Judge was, in those cir- 
cumstances, correct in applying the deci- 


sion in Bhaddoo v. Saddoo (1). I see no 
reason to doubt the soundness of that deci- 


sion and, in those circumstances, it becomes: 


unnecessary for me to discuss in detail the 
unreported decision -of Kinkhede, A.J.O., 
quoted above, ` 


“The only point involved in this case, in: 
reality, is whether this suit is one to en-: 


force a right to a share in the ‘property on 


the ground that it is joint family property.: 


The present suit is and can obviously be 
only: this, and, in the circumstances, ad 
valorem Court-fee was clearly leviable, 
The application fails and is dismissed. 


The applicant must bear the non-applicant’s’ 
Costs in the lower Court as already 


costs, 
ordered. I fix Rs, 20 as Pleader’s fees. 


G. R. D. Application dismissed: 
ALN. A. 
OUDH CHIEF COURT, 


Szconp Orvin Arrea No 26 or 1926. 

; “November 17, 1926. 

Present:—Mr. Justice Hasan. 
8. MOHAMMAD SAYID AND ANOTHER 
— PLAINTIFFS—APPELLANTS 
7 versus 
ZAHIR-UD-DIN AHMAD —Dsrenpant 
— RESPONDENT, 

Landlord and tenant—Estoppel of tenant against 
denying landlord's title—Forfeiture—Overt act of 
landlord, necessity of. 

A tenant who has been let into possession cannot 
deny his landlord's title however defective it may 
be, so long as he has not openly restored possession 
by surrender to his landlord. [p. 772, col. 1; A] 

Denial of the landlord's title by the tenant does 
not cause a termination of the tenancy until the 
landlord has by an overt act shown his intention to 
determine the lease. [p. 772, col. 2; B] 

Merely setting up a title in a third person ina suit 
to which the landlord is not a party does not amount 
to a renunciation of the tenancy causing forleiture, 
fidio] 
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“be made hereafter. 
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Second appeal against a decree of the 
Additional Subordinate Judge, Hardoi, 
dated the 15th October, 1925, confirming 
that of the Munsif, Bilgram, District Har- 
doi, dated the 21st August, 1924. 

Mr. H. Husain, for the Appellants. 

Mr. H: D. Chandra, for the Respondent. 

JUDGMENT .—This is the plaintiffs’ 
appeal from the decree'of the Additional 
Subordinate Judge of Hardoi, dated the 
15th of October, 1925, affirming the decree 
of the Munsif of Bilgram, dated the 21st of 
August, 1924. 

The plaintiffs claimed in the suit, out 
of which this appeal arises, relief for the 
recovery of possession of land No. 1906- 
1643, situate in Mohalla Sulehra in the 
town of Bilgram as against the defendant. 
The claim was founded on two grounds. 
‘In paragraph one of the plaint title in 
the land in question was set forth. In 
paragraph two it was stated that the de- 
fendant held the land in question under 
alease of the 17th of June, 1894, executed 
by him in favour of the plaintiffs’ ances- 
tors. The lease reserved a nominal month- 
ly rent. The defendant denied the plaint- 
iffs’ title and the lease. To this the plaint- ` 
iffs' rejoinder was that the defendant 
was estopped from denying the plaintiffs’ 
title by reason of the lease. < 

On the question of lease the trial Court 
found ‘that it was a genuine document ` 


- and that the land in suit was “leased out 


to the defendant.” That Court also found 
that the lease (Ex. 1) was void under s. 20 
of the Indian Contract Act. It further 
found that the lease was determined with- 
in the meaning of s. 111, cl. (g) of the 
Transfer of Property Act, 1882, by reason 
of certain facts to which reference will | 
It, therefore, held that 
there was no estoppel. The lower Appél- 
late Court has agreed with the trial Court | 
in the finding mentioned above, i 

Now, if the question of estoppel can 
be decided in favour of the plaintiffs it 
would obviously be inadvisable “to give a 
finding on the question of the plajntiffs’ ` 
title. That matter must be left for deter- | 
mination when proper opportunity arises _ 
in future. It may be mentioned in this, 
connection that the question as to the 
applicability of s. 20 of the Indian Con- 
Ta Actis alsoa question bearing on the 
title: 

Before proceeding to decide the issue ' 
of estoppel with reference to which tha 


972 
appeal was argued the finding of the 
lower Appellate Court on the remand made 
by me under my order of the 27th of 
September, 1926, may be mentioned’here. 
The Court finds “that the plea of estoppel 
by ‘acquiescence raised in defence can 
only succeed in the event of its. being 
held that the lease of the 17th of June, 
1894, is not binding on the defendant. 
Apart from the question of title, which 
I do not propose to decide, there igs no 
ground for holding thatthe lease is not 
binding on the defendant, , 

I am of opinion that the title by es- 
toppel put forward by the plaintiffs is 
established and, therefore, the suit succeeds. 
The relationship‘of landlord and tenant 
between the plaintiffs and the defendant 


commenced under the lease on the 17th. 


of June, 1894, and according to the finding 
of the trial Court, which has been afirm- 
ed by the lower Appellate Court, the land 


which is the subject matter of the lease- 


and of the suit, out of which this appeal 
arises, came into the defendant’s- posses- 
sion by virtue of the lease. As between 
these two persons, therefore, the rule of 
law enacted in s. 116 of the Indian Eyi- 
dence Act, 1872, applies. That section is 
as follows:— 

.“No tenant of immoveable property, or 
person claiming through such tenant, shall, 
during the continuance of the tenancy, 


be permitted to, deny that the landlord: 
of such tenant had, at the beginning of. 


the tenancy, a title to such immoveable 
property......." 


[A] As observed by their Lordships of the- 


Privy Council in the case of Bilas Kunwar 
v. Desraj Ranjit Singh (1) the principle 
on which the: section rests is a- well- 
established principle in English Law that 
a tenant who has been let into possession 


canpot deny his landlord’s title however. 


defective it may beso long as he has-not 
openly restored possession by surrender 
to his landlord. [Aj In the present case- the 
defendant has admittedly: not done this. 
The plaintiffs, therefore, have title. by 
estoppel. The Courts. below have refused 
to .give*effect to. this. title on the ground 
that the lease of the 17th of June, 1894; 
was determined in the year 1910 by for- 


feiture, If this finding is correct then the. 


(1) 30 Ind. Cas. 299; 421. A. 202; 19 O. W. N, 1207; 
29M. L. J. 335; z L. W. 830; 18 M. L. F, 248; 183 A. 
L. J. 991; 17 Bom. L. R, 1008; 37 A, 597; 220 L d, 
B1G; (1915) M. W. N. 757 (P, O) 
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plaintiffs’ suit was rightly dismissed but 
I am of opinion that itis not correct, 

The only fact relied upon in support 
of the forfeiture is that in a claim brought 
by the defendant-respondent on a mort- 
gage executed by the. plaintiffs in: his 
favour and which mortgage included the 
land’ in suit the defendant-respondent 
alleged in his plaint that the land in suit 
was erroneously included in the mortgage. 
and that it belonged to the mortgagee’s: 
wife. The plaint of that suit excluded 
the land in question from the operation 
of the mortgage-decree which might be 
passed in that claim. I am. of opinion: 
that that fact alone is not sufficient to- 
determine the lease by forfeiture. The 
rule of law is stated. in s. 111; el; (g), sub- 
cl, (2) of the Transfer of: Property Act, 
1882. [B] According to that rule a.lease of 
immoveable property determines by for- 
feiture in case the lessee renounces: his, 
character as such by setting up a title in 
a third person and the lessor or his trans- 
feree does some act showing his intention to 
determine the lease[B] [C] In the case be-. 
fore me all that the.defendant did was 
that he set upa title in a third person in 
respect. of the land: in question but that 
was, done in a mortgage-suit in which he: 
was; the plaintiff. This being the state of: 
things, I am unable to draw the inference 
that. the defendant thereby renounced his. 
character as the: lessee under the lease 
of the 17th of June, 1834., It is equally 
clear that the second element of forfeiture 
is wholly wanting in the present case. 
No act of the plaintiffs is pointed out as 
showing their intention to determine the 
lease, [0] 

The appeal, therefore, succeeds, The 
decrees of the Courts below are set aside 
and the plaintiffs’ suit is decreed with 
costs in all the three Courts. 

G. B. Appeal allowed., 
E A NA 
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, ALLAHABAD HIGH COURT. 
| Seconp Crvin ApeBAL No. 975 or-1924. 
roar: January 5, 1927, 
. -Present :—Mr. Justice Iqbal. Ahmad. 
‘GANESH GIR AND OTHERS—DEFENDANTS— 
f APPELLANTS 


, versus i 

“SHEO MANGAL PANDEY AND OTHERS— 
| — PLAINTIFES— RESPONDENTS. 

‘Registration Act (XVI of 1908), s. 49—Compulsorily 
registrable lease deed—Non-registration—Admissibility 
Sor collateral purposes, 
Although ‘a lease-deed which is compulsorily re- 
gistrable but unregistered, cannot, in view of the 
provisions of s. 49 of the Registration Act, 
be received in evidence of any transaction affecting 
immoveable property, yet it is admissible for the 
collateral purpose of proving a transaction by which 
the rent dus to the lessor was transferred to the 
lessees. [p. 774, col. 1; A] 

Jagannath Marwari v. Chandni Bibi (1) and Mu- 
hammad Bakhsh v. Amir Begam (2), applied. 

Second appeal against a decree of the 
District : Judge of Benares. 

Mr. A. Sanyal, for the Appellants, 


Mr, P. L -Banerji, for the Respondents, 


JUDGMENT.—This is a defendants’ 
appeal and ‘arises out of a suit- brought 
under s. 102 of the Tenaney Act (IL 
of 1901) for recovery of Rs. 162-10-9 prin- 
cipal and interest on account of ‘arrears 
of rent for the years 1326 to 1329 Faslis 
in respect of certain plots of.land situate:in 
Mouza Bhatwar. | 

The plaintiffs’ case was that they as 
paitedars (lessees) of the ‘village “in ques- 
tion made collections and that the defend- 
ants-as tenants were liable to pay the ‘rent 
claimed. 

The defence to the ‘suit was that the 
plaintiffs were neither the lessees nor they 
ever collected the rent, and that theirnames 
not being entered in the khewat they were 
not competent tosue. It was further plead- 
ed in the written statement that Janki 
Misir, the lessor of the plaintifis, was the 
holder ofa four-annas share in the zemin- 
dart in which the holding in question was 
situate and that “he was also a co-sharer, 
vendee and mortgagee of the cultivatory 
holding in question.” On the pleadings of 
the parties the following issues were framed 
by the trial Court, 

(1) What is the status of the plaintiff 
with respect to the disputed land .and is he 
entitled to sue ? 

(2) What, if any, is in arrears from the 
defendants payable to the plaintiffs for the 
disputed period ? 

(3) Do other co-sharers in the khata ex- 
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cept the defendants-bold the disputed land as 
welland have they not been made defendants 


-and, if so, how does it affect this suit ? 


The trial Court being of opinion that 


there were other co-sharers besides the de- 


fendantsin the khata with respect to which 
the rent was claimed by the plaintiffs dis- 
-missed the suit without recording any find- 
ing on issues Nos. 1 and 2. 4 

On appeal by the plaintiffs the lower Ap- 
pellate Court disagreed with the finding of 
the trial Court on issue No.3 and remanded 
the case for-findingsonthe remaining two 
-issues that were left undecided by the trial 
Court. The remand by the lower Appellate 
Court was obviously under O. XLI, r. 25-of 
the Code of Civil Procedure. 

‘The trial Court held that as the lease in 
favour of the plaintiffs was unregistered-it 
was inadmissible in evidence, and as the 
claim for 1326.to 1328 Faslis was based on 
-an assignment of the rent for those years by 
the lessor to the lessees by means ofthat 
deed of lease the trial Court held that the 
plaintiffs-were not entitled to adecreefor those 
years. It further held that as the plaintiffs’ 
names wereentered in the hhewat as lessees 
for 1329 Fasli, the plaintiffs were 
‘entitled toa decree with respect to that 
year. On these findings that Court instead 
of remitting the findings so arrived at to 
the lower Appellate Court passed a decree 
for a sum of Rs. 35-13'0 and dismissed the 
rest of the claim. 

Objections to the findings of the trial 
‘Court were taken by both the parties in the 
lower Appellate Court. The lower Appellate 
Court has allowed the objection taken by 
the plaintiffs, and has disallowed the objec- 
tion taken by the defendants with respect 
to the decree for 1329 Fasli, passed by the 
trial Court, and asa result has decreed, the 
plaintiffs’ claim in full. 

Three grounds havə been taken in the 
memorandum -of appeal filed in this Court 
and all those grounds have been pressed 
in argument before me. After “hearing 
the learned Counsel for the parties I have 
come to the conclusion that the’ decree of 
the lower Appellate Court is perfectly 
correct and ought to be affirmed. 

The learned Counsel holding the brief of 
the learned Counsel for the appellants cas 
argued that-Janki Misir, who was the lessor 
of the plaintffs, was not the sole owner of 
the mahal or patti in which the holding in 
dispute is situate and as such the plaintiffs 
as lessees from him were’ in no case 
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entitled to maintain the suit without join- 
sing as co-plaintifis lwith'-them, the other 
:co-sharers ‘of. the:mahal. ‘This point was 
not taken. in the written-‘statement; nor 
was ‘any issue.on this ‘point framed - by 
-the trial: Courtnor. does there appear to have 
‘been any.discussion.on this point in either of 
the Courts below... Thè -pointis one that 
-is sought. to be raised for the first time 
ip second appeal. ‘It-is a point which can- 
not be decided unless ‘the parties are 
allowed to adduceevidenceon the question 
of fact involved -in- the point. As this 
‘point was not taken in- either of the 


Courts below I declined to allow this new ~ 


point . to be- raised for the'first time in 
‘second appeals <” :” . aX: 
There is no force in my judgment, in the 
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“Act (III of “1901) all: entries <in ‘the 
annual register made under sub<s,(3) of s. 
33 of thesame Act arè to be presumed to 
‘be true until: the contrary is proved ' and 
as the plaintiffs’ names were entered in 1329 
‘Faslias~lessees in thé:‘Record of Rights, 
the lower Appellate Court was right in 
assuming that the plaintiffs hada right.to 
recover the ‘rent for -that‘year. oe 
For the reasons given above; the decision 
of the lower Appellate Court, in my judg- 
‘ment, is perfectly correct and I dismiss the 
appeal with costs including in this Court - 
‘fees on the higher scale. ce oe 
A N.A. Appeal dismissed, 
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‘other-two- grounds taken in the memo- . 


randum of appeal. [A] The lower Appellate 
:Oourt seems’ to ‘have--proceeded on the 
assumption-that ‘the lease being unregister- 
‘ad was inadifiiasible' in ‘evidence. . In my 
judgment: :so far ‘as the claim for 1326 to 
-1328 Faslis was concerned, the lease was 
‘admissible:-in evidence for the purpose of 
‘proving: am- assignment of the- rent: for 
those years bythe lessor to the plaintiffs. 
By the assignment of the rent for those 
years no “right, title or interest’ in any 
immoveable-property was ‘created; ‘declared 
or assigned and all that was transferred 
to the lessees was the money due to the 
Jessor on account of arrears of rent. True 
it is that the lease as a lease of immoveable 
property required registration, and being, 
unregistered could not, in view of the prob 
visions of s..49 of the Indian Registration 
‘Act, be received in evidence of any transac- 
tion affecting immoveable property but 
though inadmissible for’ such ‘a purpose! 
it was admissible for the collateral purpose} 
of-proving a-transaction by which the rent 
dye to the lessor was transferred ‘to thé 
Jessees. The principle laid down in the 
case of Jagannath Marwar: v. Chandni Bibi 
(L) and in the case of Muhammad Bakhsh v. 
Amir Begam (2) applies to the case. [A]: 

As regards the claim for 1329 Fasli the 
lower Appellate Court was right in holding 
that tħe plaintiffs’ names having been 
entered in the khewat they were entitled 
to maintain the suit with respect to the 
arrears for that year. In accordance with 
the provisions of s, 44 of the Land Revenue 


(1) 67 Ind, Cas. 81; 34 O. L. J. 43% 26 0,-W. N. 
65. 
(2) 44 Ind, Gas, 837; 23 P. R. 1918, 


NAGPUR JUDICIAL COMMIS: 
. SIONER’S COURT. 
‘Szconp OCivit APPEAL No. 570 oF 1925, 
>. February 8, 1927. 7 , . 
J ‘Present:—Mr. Findlay, J. O. `” 
_ ABDUL MAJID KHAN—Dorenpant— 


a 


APPELLANT “| i 

- TU Wersus NO 
TUKARAM AND snoTrarr—PLaintirrs—_ 
= RESFONDENTS; ae 


. -Eviderice Act (I-of 1872), 28. 8, 43—-Judgment not 
inter partes, admissibility of, as evidence of title, -> 

;A judgment not interpartes though not res judicata 
may be admissible in evidence under s. 43 read with 
s. 8, Evidence Act, as ‘affording valuable proof of 
‘title. [p 775, col. 1; AT i : ii 
-- Appeal from: a-decree-of-the Additional 
District Judge, Nagpur, dated thé 21st 
October, 1925, in “Civll Appeal No. 4y of 
1925." a 
. JUDGMENT.—The facts of this cas 
are bufficiently clear from the lower Court’ 
judgments. The plaintiffs-respondents ob: 
tained á decree for possession of the site in 
disputé together with the removal of the 
building erected by the defendant-appellant 
thereon. On appeal by the present appel- 
lant to the Court of the Additional District 
Judge, Nagpur, the decree’ of the Suboidi, 
nate Judge was upheld, and the defendant 
has now come up here-on second appeal. . 

“The first contention, which has been 
pressed on behalf of the defendent-apyel- 


lant; is thatthe lover Appellate Court bag 


wrongly placed the onus of proof on thẹ 


present-appellant. I have been referred i 
this connection to the fact that the Addi- 
tional District Judge, first of all, dealt with 





~[101-1. 0, 1927) 
‘the evidence of the defendant in detail and 
“then procseded to discuss in the latter part 

` of his judgment the evidence for the plaint- 
ifs, thus it is alleged wrongly placing, the 
““burdén of proof on the appellant, and it is 
also suggested thatthe tenor of paras. 
--5 to 9of the appellate judgment suggests 
“ the same thing. 
“accept this contention. AsI read the lower 
` Appellate Court's judgment, it does not 
“ seem to me that there was any mistake as to 
“when the burden of proof lay, although it 
' may be admitted that the judgment would 
have been in a better form had the evidence 
of the plaintiffs been discussed- in the first 
‘ instance, It is perfectly obvious, on the 
‘-diseussion, of the evidence by the Addi- 
' tional District Judge, that even fully ac- 
' cepting the position that the initial onus of 
` proof rested on the plaintiffs, they had 
> fully discharged it and that the evidence 
produced on behalf of the defendant was 
almost negligible in quality as compared 
with that for the plaintiffs. I do not think, 
therefore, that this is a case where any 
question of misplacing of the burden of 
proof and of the present appellant having 
been injured thereby does arise. 
- [A] The next contention urged on. behalf 
of the appellact is that the judgment and 
‘decree in Suit No. 5 of 1917 were inadmissi- 
ble ia evidence, It is perfectly true that the 
present defendant not having been a party 
to the said suit, the said judgment and 
decree was not and could not be res judicata. 
But, nevertheless, it seems to me, undoubt- 
edly, relevant as affording valuable proof of 
the plaintiffs-respondents’ title. In the said 
suit Musammat Gangabai, the 2nd 
respondent, claimed from the Government 
plot No. 466, which forms part of the land 
in dispute and.she obtained a decree ac- 
: cordingly, the land being cut out of nazul. 
: The judgment and decree in question are, 
therefore, clearly relevant under s. 43, read 
“with s. 8, Indian Evidence Act. Again, as 
regards the lease of nazul granted to the 
‘Ist plaintiff respondent (cf., P-5) of the 
remaining portion of the plot in dispute, 
this is also undoubtedly similarly relevant. 
If the present defendant wanted to dispute 
the accuracy of the decision as regards these 
nazul entries, it would have been open to 
him to bring a suit for setting aside the 
mazul entries in question, but this he did 
not do. [A] 
“Tt has next been urged that the lower 
Appellate Court has failed to discuss the 
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question of limitation, which was undoubt- 
edly raised, although in somewhat vague 
and general terms, in paras. 3, 4 and 6 
of the defendant's written statement an i was 
again reiterated in ground No 6 of the peti- 
tion of appeal ia the Court of the Addition- 
al District Judge. This question seems to 
me quite immaterial now in view of the fact 
that there is on record a definite finding of 
fact that Rodha only occupied the site with 
the plaintiff's permission, and a similar 
remark applies to Zibal. No question of 
limitation, therefore, in the defendant-ap- 
pellant's favour could possibly arise on the 
perfectly legitimate findings of fact arrived 


-at by the two lower Courts. 


Tt has next been suggested that a decree 
for removal of the house should not have 
been granted and that the plaintiff should 
in the discretion of the Court at the best, 


‘only have bzen awarded compensation. It 


is perfectly clear, however, that the present 
defendant-appellant proceeded with the 
building of this house on the most shadowy 
and immaterial grounds and that the 
grounds and that the plaintiffs did not ac- 
quiesce therein, but on the contrary, en- 
deavoured to prevent its erection. 

If ever there wasacase for granting the 
relief which the lower Court3 have given 
the plaintiffs, the present was, in my opinion, 
one and I can find not the slightest ground 
for disturbing the judgment and decree of 
the lower Appellate Court. The appeal is 
accordingly dismissed. The appellant must 
bear the respondsat’s costs. Qosts in the 
lower Courts as already ordered. 

G. R D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Orvit APPEAL No. 127.or 1924. 
February 1, 1427. 

Present :—Mr. Justice Dalal and 
Mr. Justice Pullaa. 

JWALA PRASAD AND ANOTHER PLAINTIFFS 
— APPELLANTS 


versus 
SHER SINGH AND OTHERS —DERENDANTS—6 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, re 9, 
0. XXXIV,r. 1—Morigage suit—Subsequent mortgagee 
not impleaded within limitation, effect of—Decree, 
whether can be passed. J Ste 

Order XXXLY, r. 1, of the Civil Rrocedure Code laya 
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down that all persons having an interest either in 
‘the mortgage security or in the ‘right of. redemption 
- ghall be joined as parties to.any suit relating to 
the mortgage, but , this provision is subject to the 
other provisions of the Code one of which, namely, 
_O. Lr. 9, . provides that no suit shall be defeated by 
- reason of the misjoinder or non-joinder of parties, 
and a Court may in every suit deal with the matter 
in controversy so far as regards the rights and in- 
;terests of the parties actually before it. 

Where in a suit to enforce a mortgage a subsequent 
mortgagee is not impleaded as party to the suit within 
limitation, the suit can nevertheless proceed and a 
decree can be passed against the parties brought on 
the record within limitation, subject to the rights of 
the subsequent mortgagee. 

First appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur, dated the 
19th of September, 1922. 

Messrs. U. S. Bajpai and Braj Nath 
Vyas, for the Appellants, f 

Messrs. Harnandan Prasad and S. N. 


Gupta, for the Respondents. 


JUDGMENT.—We are informed that 
the respondent Hira Singh died on 7th 
November, 1925. The appeal against him 
abates and is, therefore, dismissed. 

The plaintifis.sued for sale and the de- 
-fendants to the suit were Sher Singh and 
‘Pattu Singh. Hira Singh, a subsequent 
mortgagee, was-made a party to the suit 12 
years after the date of the-mortgage, and so 

" after the.period of limitation for the enforce- 
ment of that mortgage had passed. The 
lower Court was, therefore, correct in dis- 
missing the suit against Hira Singh. In 
our opinion he was mistaken in dismissing 
the.suit entirely. Order XXXIV, r. 1,. lays 
.down'that all persons having an interest 
either in the mortgage security or in the 
right of rédemption shall be joined as parties 
to any suit relating to the mortgage, but 
there is a proviso that this shall be subject 
to the provisions ‘of ‘the Code. There is 
another provision of the Code, O. I, r. 9, 
that mo suit shall be defeated by reason of 
the misjoinder or non-joinder of parties, 
and a,Court may in. every. suit deal with 
the matter in controversy-so far as regards 
the rights and interests of the parties ac- 
tually before it. The learned Judge of the 
lower Court was, therefore, ‘bound to deal 
with:the rfghts-and liabilities of the plaint- 
iffs on the one hand,. and ‘Sher Singh and 
Puttu Singh on the other. It has been held 
eby thaf-Court that the mortgage was effect- 
ed by the manager of a Hindu family for 

.legal necessity and a decree for sale must 
‘be passed against Sher Singh and Puttu 
Singh. In ourbpinion the learned Judge 


e 
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has not rightly interpreted the ruling: of 
this Court in the case of Alam Singh v. 
Gokul Singh (1). It was held there that the 
rights of a subsequent mortgagee are pre- 
served, but there was no.pronouncement, as 
to whether a prior mortgage may or may-not 
be enforced against what would remain after 
the charge of the subsequent mortgagee 
was satisfied. The ruling of Nathi Lal v. 
Lala (2) is in favour of a decree being 
passed against defendants brought on the 
record within time and the other cases cited 
by the learned Judge do not appear to be 
in point. 

In the result we pass a decree for sale for 
the amount entered in the plaint against 
Sher Singh and Puttu Singh with costs of 
both Courts. The bond-rate of interest 
shall run up to six months from  to-day’s 
date. The interest shall cease to run after 
that date. The suit is dismissed with costs 
against Hira Singh. 

Z. E. Suit dismissed. 

(1) 21 Ind. Cas, 271; 11 A. L. J. 749; 35 A. 484. . 

(2) 14 Ind. Cas, 35,9 A. L. J. 410. 





LAHORE HIGH COURT. 
` Sgconp O1viu APPEAL No. 1127 oF 1926. . 
“March 23, 1927. 
Present :—Mr. Justice Jai Lal, 
NIADAR AND oTHERS— PLAINTIFFS-— 
APPELLANTS 
VETSUS 
BHARTU AND-OTHERS—DEFENDANTS— 
"RESPONDENTS. 
Second :appeal—Copy of trial Court judgment, ne- 
cessity of—Rules framed by the Lahore High Court. 
Under the rules framed by the Lahore-High Court 
every memorandum of appeal in a .second appeal 
must be accompanied by a copy of the judgment ‘of 
the trial Court and a note by the appellant that the 
said copy is already in the High Court ‘in another 
appeal .arising out of the same proceedings is not a 
sufficient compliance with the rules. 
Second appeal against a deeree of .the 


‘District Judge, Karnal, dated the 7th Jan- 


uary, 1926, confirming that of the Munéif, 


“Sonepat, dated the 28th November, 1919. 


Mr. Mohsin Shah, for the Appellante. 
“Mr. Shamair Chand, for the Respondents. 
‘SJUDGMENT.—A preliminary objec- 


‘tion taken by the Counsel for the respond- 


ents that this appeal has not been pro- 
perly instituted as the memorandum of 
appeal is not accompanied by -a copy of 
the judgment.of.the trial Court ‘has force 
and must be allowed. 


[101 ‘L. 0. 1927] 

It appears that on a previous occasion a 
_ second appeal was filed by the present 

-appellants against the decree of the Dis- 
trict Judge. That appeal was accepted 
and the case remanded to the District Judge 
under O. XLI, r. 23, for decision of the ap- 
peal: on the merits, The learned Judge has 
now decided the appeal on the merits and 
the appellants have again filed this second 
appeal. A copy of the judgment of the 
District Judge. appealed against has been 
filed with the memorandum of appeal but 
with regard tothe copy of the judgment 
of the trial Court a remark is entered at 
the back thereof thatthe sameis “already 
-in the High Court in Appeal No, 1382 of 
1921 decided on the 27th of February, 
1925." Counsel for the appellants contends 
that the note made by him and alluded to 
above is a sufficient compliance with the 
provisions of the law, the object of which 
according to him is that the High Court 
should be able to lay its hands on ‘the 
judgment of the trial Court. He further 
contends that as the copy of the judgment 
was in this Court, though in another case, 
but between the same parties arising prac- 
tically out of the same proceedings, it must 
‘be deemed that the copy of the judgment of 
the trial Court has been filed with the memo- 
randum of this appeal. The rule made by 
this Court provides that very memorandum 
of appeal fin addition to the documents men- 
tioned in r. lof O. XLI, “shall be accom- 
panied” by acopy of the judgment of the 
trial Court. These provisions are manda- 
tory and must be complied with. I am 
unable to hold that a mere note by the 
appellant such as is mentioned above isa 
-sufficient compliance with such provisions 
.of the law. 

I hold that the appeal has not been pro- 
perly instituted and asno prayer has been 
made for opportunity to file a copy now, 
and, as in any case the appeal is now barred 
by time, dismiss this appeal, but make no 
order as to costs. 


R. L. Appeal dismissed. 
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ALLAHABAD HIGH COURT.. 
Szconp OIvIL APPEAL No. 1226 of 1994, 
February 4, 1927. 
Present:—Mr. Justice Iybal Ahmad, 
Chaudhari RAM LAL—faintirr— 
ApPELLANT 
f VETSUS i 
Chaudhart MUSHTAQ ALI—Deranpanr 

R y Geo 
| Limitation Act (IX of 1908), s. 5—A ppeal, «del, 
in filing—Appeal filed in wrong Court under legal 
advice—Extension of time. 

Where an appellant acting bona fide on the advice 
of Counsel files his appeal in the wrong Court and 
on discovering the mistake promptly files itin the 
proper Court, he is entitled to an extension of the 
period of limitation for filing the appeal under s. 5 
of the Limitation Act. [p. 778, col. 1: A] f 


poan ae decree of the 
istrict Judge, Budaun, dated the 2? 
April, 1924. orate 
“Mr. Baleshwari Prasad, for the Appellant 
Mr, Mushtaq Ahmad, for the Respondent. 


JUDGMENT —This is a plaintifs 
appeal and arises out of a suit for ejectment 
filed in the Revenue Court under s. 58 (a) of 
the AgraTenancy Acton‘the allegation that 
the defendant was holding the land in dis- 
pute as a tenant from year to year. The de- 
fence to the suit was that the relation of 
landholder and tenant did not subsist be- 
tween the parties, and thatthedefendant was ` 
in possession of the plots in dispute as a 
mortgagee, 

The learned Assistant Collector held, that 
the relation of landholder and tenant did not 
exist between the ‘parties, and that the land 
in dispute was held by the defendant as his 
khudkasht, and on these findings dismissed 
the plaintiff's suit on the 15th of Jùne, 1929, 

The plaintiff filed an appeal against the 
decree of the Assistant Collector in the Court 
of the Commissioner on the 12th of August 
1922. The learned Commissioner held that, 
as a question of proprietary title was imissue 
in the Court of firat instance and was in issue 
in the appeal, the appeal should have been 
filed in the Court of the District J udge, and 
accordingly the memorandum of appeal 
was returned to the plaintiff-appellant, on 
the 5th of November, 1923, for presentation 
to the proper Court. The memorandum of 
appeal was then presented, in the Court of 
the District Judge, on the 6th of November 
1923. It was accompanied by an application ə 
for extension of time under s. 5 of the 
Limitation Act, and-the application was sup- o 
ported by an affidavit, in which it was stated 
that the appeal had been filed in the Court 
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of the Commissioner because of the advice’ 


given tothe plaintiff-appellant by Babu Lal 
Bahadur, Mukhtar. The learned District. 


Judge has rejected the application for exten- 


sion of time, and has dismissed the appeal’ 
as time-barred. 

[A] In appeal it is argued, by the learned: 
Counsel for,theappellant, that an honest mis- 
take, that is committed by. a litigant because 


‘-of*an incorrect advice given to him by his 
lawyer, constitutes a sufficient cause for ex- 
_. tending the period of limitation for filing an 


‘the learned Counsel for the respondent. 


appeal and for this reliance is placed on the 
Full Bench decision in the case of Shib Dayal 
v., Jagannath Prasad(t). This proposition of 
law cannot, and has not. been challenged by 
It 


“only remains to be seen, whether in the pre- 


sent case the plaintif-appellant filed the 


„appeal in- the Court of the Commissioner 


-because of an incorrect advice given to him 


by his lawyer. A reference to the decree of 


-the learned Assistant Collector shows that 


Babu Lal Bahadur, Mukhtar, was the Mukhtar 
of the plaintiff in the Court of the Assistant 
Collector. Therefore, there isno occasion for 


- surprise if the plaintiff enquired from him 
- in which Court the appeal should be filed, 


and acted upon his advice.[A] It was pointed 


| out by the learned Counsel for the respondent 


that the name of Babu Lal Bahadur appears 


_in.the affidavit to have been .inserted after. 


the same had been written. It is undoubtedly 
sô; but the name was there before the affi- 
davit was verified. Itis not said that the 
name of Babu Lal Bahadur was inserted in 


- the affidavit after thenamehad beensworn to 


“by Munna Lal, the pairokar of the plaintiff. 


The name of Babu Lal Bahadur appears to 
have been written in the affidavit simply 
with a view to make the allegations in the 
affidavit more definite. 

` Thé learned District Judge has refused to 


- extend the time under s. 5 of the Limitation 
: Act because, in his opinion, the matter was 


so simple that it should have been apparent 


.to every one that the appeal against the 


decree of the Assistant Collector lay to the 
District Judge and not to the Commissioner. 
He has not refused to believe the statement 
contained in the affidavit that wrong advice 
was given by Babu Lal Bahadur, Mukhtar. 
The qu uestion as to whether the appeal lies in 
the Courtof the District Judge or in the 
‘Court of the Commissioner, against the 
‘decree of an Assistant Collector of the First 

D 68 Ind. A 812; 20 A. L.J. 674; 44 A. 636; A. 
IR. 1922 All. 490 (F. 
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‘geéins to have thought. 


_ advice 


' lant to pay the defendant-respondent 


. 
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Class, ina suit for-ejectment in which the 


. defence raised is that the defendant is 


in possession. as a mortgagee, is” not 
Bo simple as the learned District Judge 
A reference to the 
case of. Kalyan Mal v. Samad (2) shows that 
there. have beenin the past differences of 
opinion between a Commissioner and a 
District Judge on that point. Moréover 
the point that the learned District. Judge 


“had to decide was not, whether it was possi- 


ble for any man to entertain doubt as'to the 
proper forum for filing the appeal, . “but 
whether or not in this particular case. the 
appellant was misled. by the incorrect 
advice ofa Counsel to file an appeal in the 
Courtof the Commissiéner. This question 
the learned District Judge has not.touched. 
The affidavit filed by the pairokar of the ap- 
pellant remains uncontradicted, and I see no 
reason why the allegation contained in the 
same should not be believed. There was no 
earthly reason for the plaintiff not to file an 
appeal in the Court of the District Judge 
if he knew and was told that the appeal lay 
to that Court. 

It is true that the appeal in the Court of . 
the Commissioner was filed much beyond 
the period of 30 days, the period allowed for 
filing appeals in the Court of the District 
Judge but the delay in filing the appeal 
in the Wourt of the learned Commis- 
sioner was again due to the incorrect 
of Babu Lal Bahadur Mukhtar. 
In the case of Maqbul Ahmad v. Murla (3) 
as similar circumstances the benefit of 

5 of the Limitation Act was extend- 


i ci to the appellant by this Court, 


For the reasons given above, I allow the 
appeal, set aside the decree of the learned 
District Judgeand remand the case to that 
Court with directions to re-admit the appeal 
to its original number and to proceed to 
hear and dispose of the same according to 
law. 

As the proceedings in the Court of the 
District Judge were occasioned through no 
fault ofthe respondent, I direct the appel- 
the” 
costs of that Court. The parties will bear 
their own costsin this Court. 

Appeal allowed, 


Z.K. 
' (2) 18 Ind, Cas. 244; 55 A. 157; y A.L. J, 118, 
(3) 33 Ind. Qas, 546; 14 A. L. J. 212, 
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-.... PRIVY COUNCIL. 
. APPEAL FROM THE Mapras Hicu Court. 
pip March 28, 1927. 

Present:—Viscount Dunedin, Lord 

4 _Salveaen and Sir John Wallis. 

“KRISHNAMURTHI AYYAR— APPELLANT 

| | Versus f 

KRIBHNAMURTHI AYYAR AND ANOTHER 

4. — RESPONDENTS. 

Hindu Law—Adoption—Agreement between adop- 
tive and natural father curtailing adopted son's rights, 
validity of—Custom, how far sanctions such agree- 
ments—Will—Disposition of property to stranger, whe- 
ther valid. ; aes 

Under the Hindu Law a disposition of property 
by Will made unico contextu with an adoption, 
though consented to by the natural father, and bene- 
ficial to the adopted boy in the sense that he ib 
better with an adoption with truncated rights than 
with no adoption at all, is not binding on the adopted 
boy so as to cut down what would have been his 
rights had he been a natural instead of an adopted 
son. [p. 785, col. 2; p. 786, col. 1; A] 

The only ground on which such an arrangement 
can be sanctioned is by custom, end although custom 
‘has sanctioned such arrangements so far as they 
regulate the rights of the widow against the adopt- 
ed son, yet, as soonas the arrangements go beyond 
that, that is, either give the widow property abso- 
lutely or give the property to strangers, they are 
against the radical view of Hindu Law and not 
sanctioned by custom. ([p. 785, cols. 1 & 2: B] 

Lakshmi v. Subramanya (1), Ganapati Ayyan v. 
Savithri Ammal, (2), Visalakshi Ammal v. Sivaramien 
(3), Ramasami Aiyanv. Venkata Ramatiyan (4), Chitko 

aghunath Rajadiksh v. Janaki (5), Bhaiya Rabidat 
Singh v. Indar Kunwar (6), Vinayak Narayan Jog v. 
Govindrav Chintaman Jog 71), Radhabai.v. Ganesh 
Tatya Gholap (8), Ravji Vinayakrav Jaggannath 
Shankarsett v. Lakshmibai (9), Basava v. Lingangauda 

lu), Vyasacharya v. Venkubai (11), Venkappa v. 
akirgowda 12), Balkriskna Motiram Gujar v. Shri 
Uttar Narayan Dev (13) Lakshmana Raw v. Lakshmi 
Ammal (14), Narayanasami v. Ramasami (15) and 
Jagannadha v. Papamma (16), commented upon. 

Appeal from the decree and judgment of 
the Madras High Court (Mr. Uharles Gordon 
Spencer, Officiating Chief Justice and Jus- 
tice Sir Kumaraswami Sastri, KT), in Civil 
Appeals Nos. 282 and 461 of 1¥2z,dated the 
8th February, 1924, and reported as -85 Ind. 
Cas. 882, reversing that of the Subordinate 
Judge, Mayavaram,in O. S. No. 24 of 1918, 
. dated the 3lst July, 1922, 

. _ Messrs. L. De Gruyther, K. C., and K. L 

Narasimham, for the Appellant. 

Mr. Kenworthy Brown, tor the Respondents 

‘ JUDGMENT. 

Viscount Dunedin.—Ramakrishna 
Ayyar was a Hindu gentleman in posses- 
sion of ancestral lands extending tosome. 
13a acres. He was not living joint with 
any relative, and he was childless. On. 
the 23rd March, 1910, he made a Will by 
which he disposed of his property roughly 
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as follows:—12 acresin charity; 44 acres 
to his wife for her life; 45 acres to the 
son of a distant connection, whom he de- 
signated as being his adopted son, the 
appellant in the present suit, and the rest 
to persons who were connections, but were 
in no case within the degrees entitled to 
maintenance, and who arethe respondents 
in the present suit. After the death of 
the widow, part of the land which she 
held for life was to go to the appellant, 
and part totherespondents. On the same 
day, the natural jather of the appellant 
executed a deed in the following te:ms:— 
“The deed of consent for adoption exe- 
cuted on the z3rd March, 1910, in favour 
of Ramakrishna Ayyar, son of Venkatachala 
Ayyar, Brahman, Saivite and Mirasidar, 
residing in Kunnam, Shiyali Taluk by 
Natesa Ayyar, son of A. Ramaswami Ayyar 
Brahman, Saivite and Mirasidar, residing 
in Kunnam village of the said Taluk:— 
“You have this day executed a Will and 
have alienated yourown properties, When 
you asked me to give you my son Krishna- 
murthi in adoption subject to the con- 
dition that he should take only such pro- 
perties as were given him by the said 
Will and be bound by the alienations 
made thereunder, I consented to it and 
admitted the alienations made in the said 
Will, and, in pursuance of the arran ge- 
ment that Krishnamurthi should take only 
such of the properties as were left to him 
thereunder, I have executed this deed of 
consent for adoption in support of my bav- 
ing this day given the said Krishnamurthi 
my son in adoption.” 
Immediately thereafter the adoption took 
place with all due ceremony. : 
Ramakrishna Ayyar died in April, 1911 
and his wife in June, 1911. The present 
suit was raised in 1918 by the respondents 
to obtain possession of the properties left 
them by the Will. It was directed against 
certain parties who were in possession and 
were alleged to be holding benami for the 
appellant and also against the appellant, 
The persons who were holding as alleged 
eventually renounced all claim to the pro- 
perty. The appellant, through his guar- 
dian, alleged that the adoption had taken’ 
place before the date of the Will, but it was 
found, in fact, and isnot now cbonfested 
that the Will was executed unico contextu 
with the deed of consent by the natural 
father, and that both were executed in 
view of the adoption which took place sub- 


. 
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sequently with all due ceremony. It:is 
‘also admitted that the natural father was 
a poor man and had two other sons at 
that time, and has had two subsequently, 
‘The sole question in the case is, therefore. 
whether the Will, taken along with the 
deed of consent, is binding on the appel- 
‘lant soas to cut down what would have 
‘been his rights had he been a natural in- 
stead of an adopted son. 

The learned Subordinate Judge held 
that the deed was binding in respect of 
the consent of the natural father; he con- 
sidered that an adoption, even on such 
terms, was obviously a beneficial arrange- 
ment for the appellant, and that the 
validity, as he phrases it, of such con- 
ditional adoption was settled for Madras 
‘py the cases in Lakshmi v. Subramanya 
(1), Ganapati Ayyan v. Savithri Ammal (2) 
‘and Visalakshi Ammal v. Sivaramien (3). He 
accordingly decreed in favour of the res- 
pondents. His view was confirmed by the 
learned Judges of the High Oourt. They 
also considered that so soon as it was 
shown that the arrangement as a whole was 
beneficial to the adopted:son, and that but 
for the arrangement the adoption would 
not have taken place, the natural father 


could give a consent which validated the. 


arrangement as against the adopted son if, 
when hecame to be of age, he sought not 
to acquiesce therein. : 

This is most clearly explained by one of 
the learned Judges:— 


“I am of opinion that where an adoption 
is made by a Hindu who at the time of 
adoption had absolute power of disposal 
over the ptoperty, an agreement between 
the natural father and the adoptive father 
as regards alienations which the adoptive 
father wants to make either by a document 
inter vives or by Will binds the adopted son 
in allecases where such an agreement 
would be for his benefit, and that the 
only question which Courts ought to con- 
sider is whether the transaction is for the 
benefit of the boy to be adopted. 

“If the adopting father would not make 
the adoption but for the conditions agreed 
to by the nétural father, and if in spite of 
those conditions the adopted son would 
be benefited, there is no reason why the 
tuansactibn should not be tested like any 
other agreement entered into by the natural 
* (1) 12 M. 490; 4 Ind. Dec. (x. s.) 691. ° 

(2) 21 M. 10; 7 Ind. Dee. (x. s.) 364. 

(3) 27 M. 577; 14 MPL. J, 310 (F. B.), 
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father as guardian of his own son, In the 
present case the agreement is clearly for 
the benefit of the appellant, as he gets 
properties of large value which he would 
not have got but for the adoption, and 
there can be little doubt that he would 
have remained a poor man if ‘the natural 
father had not agreed to the adopting 
father making the Will and the adoption 
being conditional on the said disposition.” 
This view is really based on the case of 
Visalaksht Ammal v, Sivaramien (3), which 
will be presently examined. The appel- 
lant has appealed to the Kingin Council. 
The question is a very important one 
of general interest. There isa very large 
body of authority in decided cases which 


-touches it, but itis not concluded by any 


judgment of this Board, The argument 
tor the appellant is simple enough. .An 
adopted son, from the moment of adop- 
tion, occupies the place of a natural son. 
A natural son, in the’case of ancestral’ pro- 
perty, becomes a co-sharer with his father, 
with the rights of survivorship and of 
partition as to the whole ancestral pro- 


perty. This is an incident of Hindu Law 


arising from status. No consent by his 
natural father could affect that position, 
‘His power is limited to the giving or with- 
holding of giving his son in adoption, but 
if he gives, his power ends. 

The present Will purports to infringe 


-his rights in -three particulars:—(1) ‘he 


gift to charity; (2) the gift to persons 
outside the family; and (3) the postpone- 
ment of the son’s own right in certain 
lands till his father’s death, and in others 
till his mother's death. 

The argument for the respondents is 
that, in any view, the law ‘has by custom 
been relaxed, and that the general pro- 
position which is stated in the view of 
the High Court is based on authoritative 
decision and is now the law. 

As in several of the decisions to be 
examined there has been the suggestion that 
the matter-has been decided by this Board, 
it may be wellat once to mention tases 
where the question has been approached. 

The case of Ramasami Aiyan v. Venkata 
Ramaiyan (4), was as follows;—There was 
a widow and a son who had been adopt- 
ed by the husband in his lifetime. During 
the lifetime of that son, two-thirds of the 
ancestral property was alienated; the son 

(4) 6I. A. 196; 2M. 91; 5 C. L. R. 347: 3 Shome 
L. 8.39; 3 Ind. Jur. 472; 4 Sar. P. O. J. 42; 3 Butho 
P. C, J. 663; 1 Ind. Dec. (x s.) 335 (P. O.) 
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then. died, and the widow, who had been 
given ‘power to adopt by the deceased 
husband, then adopted another son. At 
the time of the adoption the natural father: 
entered into an ‘agreement that the 
adopted son should not challenge the aliena- 
tion which had been made. When that 
son came of age, he entered into an agree- 
meat which the Board held was a ratifica- 
tion of the agreement made by his natural 
father. The general question is dealt: with 
at page 208*:— 

“How far the natural father can by agree- 
ment before the. adoption renounce all or 
part of his. son’s rights so as to bind that 


son when he comes of age, is also a question. 


not altogether unattended with difficulty, 
although the case of Chitko Raghunath 
Rajadiksh v. Janaki (5), certainly decides. 
that an agreement on the part of the father 
that his son's interests shall be postponed 


to the life-interest of the widow is valid. 


and binding. In this case.their Lordships 
thinkit enough to decide that the agreement 
of the natural ‘father which has been set out 
was not void, but was, at.the least, capable 
of:ratificatién when his son became of age.” 


It seems impossible to hold, as. some. 


seem to have held, that this is inferentially 
a. judgment on the general question. The 
whole point there was that, however, the 
general question stood, there-was an agree- 
ment which was not void in the sense of 
being. an agreement that’ was funditus 
nll; e. g, an agreement: that marriage 
should be for a limited period, and that, 
therefore, as there was ratification, there 
was no need to decide the general question. 

The other case was that of Bhaiya 
Rabidat Singh v. Indar Kunwar (6). The 
facts were that a widow, with power to 
adopt, adopted a son and at the same time 
she obtained a document from the natural 
father consenting to her being in posses- 
sion of the whole property during her 
lifetime, The suit was raised by the 
nearest. relatives to declare the-adoption 
invalid. The Board held that the adoption 
was. duly performed and was recorded in 
a‘deed of adoption. which made no men- 
tion. of any condition. No other deed 
could, therefore, affect the adoption, 


judgment, said:— 
(6j 11 B.H. C. R. 199, 
Rafique & ki ' ae ETO 556; 5 Sar. P. C. J. 505; 
ackson's P. O. No. 110: ae 
367 (P. 0). j Do. 110; 8 Ind. Dec. (x. s.) 
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Lord Macnaghten, in the course of his 
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“It is difficult to understand how a de- 
claration by [the natural father], or an 
agreement by him, ifit was an agreement, 
could prejudice or affect the rights of his 
son, which could only arise when his pa-. 
rental control and authority determined.” 
It is clear that there is here no judg- 
ment on the point, for the judgment merely 
declared the adoption valid. and did not 
determine any case between the widow 
and son, but Lord Macnaghten’s dfetum 
shows an obvious leaning to the view that 
an agreement by thenatural father should 
not prejudice the right of the adopted 


- son. It follows, as already said, that the 


question is not absolutely decided by any 
judgment of this Board. 

Their Lordships will, therefore, turn to 
the numerous decisions in India. It will 
be convenient to take the Madras and 
Bombay decisions separately. But first it 
will be well to point out that there are dis- 
tinetions to be drawn between the various 
cases that arise, but whether these dis- 
tinctions create any difference in principle 
is another question. The distinctions to 
be drawn are these: First, whether the 
agreement, which is ex hypothesi always 
made. by the natural father, and is. also 
ex hypothest an agreement, but for which 
the adoption ofthe son would not have 
taken place, is made with the adoptive 
father, who is the unfettered owner of the 
whole property (the fact in the present 
case), or whether it is made with the 
widow, who has got from her. deceased 
husband a power of adoption, but who 
only herself possesses a widow's estate, 
Second, whether- diminutione ofthe right 
of the adopted son go only.to protect and 
define in quality the widow’s estate, which 
ordinarily by adoption would be swept 
away, or whether they go farther and give 
part of the ancestral property to persong. 
outside the family altogether, ` E 

It will be convenient to deal with the 
Bombay cases first, as they begin at the 
earlier date. Vinayak Narayan Jog v. 
Govindrav Chintaman Jog (T). In this case, 
by a Will, the testator, whdé was a separat- 
ed person, divided his property practical- 
ly into two parts, and gave one to his 
widow absolutely and the other to his 
adopted son. The son was a nephew, and it 
was found that the whole arrangemenf 
was known to all members of the family 


(7) 6B. Ę: C.R A O.J. 224, | 


269. 
It was acquiesced in by the natural father 


of the boy. The High Court held that the’ 


provision for the adopted son was ade- 


quate and that the Will could not be 


challenged by the adopted son. The judg- 
ment went on two grounds. First, that 


although an alienation of the whole estate _ 
would be bad and inconsistent with the 


duties cast upon an adopted son, still, if 
the prpvision was adequate, there was no 
reason why it should not stand. Second, 


that as the adopted son proposed to take ' 
what he could under the Will, he could ` 


not, on the principle of approbate and 


reprobate, refuse to acknowledge its valid- ` 


ity. It is to be observed that this second. 
view scarcely does justice to the opposing 
argument. The son did not propose to 
take his half under the Will; he propos- 
ed to take the whole in right of his posi- 
tion as ason. Thereis, however, one other 
sentence which wouldseem to point to the 
right of the testator to make an adequate 
-provision for the widow instead of allow- 
ing her life-interest to be entirely des- 
troyed by the adoption.: ~ ; 
‘Chitko Raghunath Rajadiksh v. Janaki 


(5). This was an adoption by a widow, ` 


subject to a stipulation that the widow 
should enjoy the whole property during 
her life, giving the boy maintenance. Held 
a‘good stipulation. Haridas,-J., puts it 


partly on what may be called conditional- 


adoption, “a view which it is hard to agree 
to, and partly on approbate and re-probate. 
To the argument that it was a condition 
repugnant to Hindu Law, he says that there 
is no text to that effect. Westropp, O. J., 
in Radhabat v. Ganesh Tatya Gholap (8), 
obiter, takes these two cases as deciding the 
general point. 

‘After this case in date comes the case 


before this Board in Ramasami Aiyan v. ` 


Venkatg Ramaiyan (4). 

Accordingly,in Ravji Vinayakrav Jag- 
gannath Shankarsett v. Lakshmibai (9), it 
was sought to urge that this Board’s de- 
cision had overturned the authority of the 
former cases, because their Lordships held 
that the general question was still open. 
Tns facts were practically the same as in 
the first case, i.e, adoption by a widow 
and a contemporaneous agreement with the 
ngturail father that the widow should have 
‘full enjoyment for her life. There is a 


+(8) Aa Tap 8 3 Ind. Jur, 320; 2 Did. Dec. 
N. 8.) 5. ee 
€ (0) 11 B, 881; 6 Ind*Dso, (x. s.) 250, 
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long and very careful judgment, by Farran, . 
J. It is too long to quote in full, but’ 
may be summarised thus:—The early- 
Bombay Shastris or Pundits were logical | 
in holding the strict view. But custom 
and practice may modify the strict’ view. | 
The possibility of such an agreement isin | 
no way negatived by a direct text. Fair 
arrangements for protection of the widow's . 
interest are commonly made and support- ` 
ed. He then prays in aid the judgment 
of this Board in Ramasami Aiyan v. Ven-` 
kata Ramaiyan (4), but here their Lord-. 
ships think he is somewhat misled as to. 
the sense in which the word “void” was 
used. Then, after saying that it is the 
general law that the guardian of an infant 
can bind the infant when the contract is ` 
made bona fide for his interest, he sums up 
the matter thus:— 
“I cannot but think that this principle . 
ought to guide the Court in considering 
whether agreements, like the one under 
consideration, can be upheld or not. Ifthe 
stipulations are unreasonable, such as 
giving to the widow an absolute power of | 
disposition over the property, they should 
be rejected as ultra vires of the father; . 
if reasonable, such as only to define and 
limit the son’s enjoyment of the pro- 
perty, they should be upheld. The, 
reasoning in the judgment of the Oourt in : 
Chitko’s case (5), goes far beyond this 
view, but the actual decision upon the facts . 
is in accord with it.” f 
Basava v. Lingangauda (10). This was : 
a case where the man who adopted a son . 
conveyed by a deed of gift, which was re- 
ferred to in the deed of adoption, part- 
of the ancestral property to his daughters, 
and the natural father was a party tothe <’, 
deed of adoption. Held that the deed of 
gift was good and binding on the adopted 
son. The case is taken as plain, and not . 
argued. 
The next case is Vyascharya v. Vena . 
kubai (11). The facts were: Adoption by 
a widow and a gift of part of the property . 
to her own daughters, Assented to by the 
natural father at the time of tke adoption. - 


‘Beaman and Heaton, JJ., referredto a Full 


Bench the general question: “Whether the 
terms of an agreement entered into between 
the natural and adoptive parent as con- ` 
ditions of the adoption, are binding upon 


(10) 19 R. 428; 10 Ind. Dec. (N. s.) 289. | 
(11)-17 Ind, Oas, 741; 37 B, 251; 14 Bom, L. R, ` 
109, BA a 
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and can be enforced against the adopted 
son?” but they added that, if that question 
was too wide, it ought to be considered in 
the light of the facts of the case. This was 
the view taken by the Full Bench, Scott, 
C. J., Chandravarkar, Batchelor, and Rao, 
JJ. They held that “an agreement, by 
which the adopting widow is to be allowed 
to retain her life-estate, notwithstanding 
the adoption, differs in fact and in prin-’ 
ciple from an agreement under which a 
power is conferred on her which, as a 
widow enjoying the life estate, she could by 
no other means obtain.” On the facts, 
therefore, they held the agreement not 
binding, holding, first, thatthe condition 
was unreasonable and took the test pro- 
posed by Farran, J., and, second, that it was 
covered by a case of Venkappa v. Fakirgowda 
(12) where a widow was given power to give 
the property to her own brother, and the 
condition was held to be bad. 

Then came the case of Balkrishna Motiram 
Gujar v. Shri Uttar Narayan Dev (13). This 
was agift ofan annual sum as a charge 
on the ancestral property for a charity 
made by the adopting father and agreed 
to by the natural father at the time of the 
adoption. The gift washeld bad. Hayward, 
J., delivering the judgment, examined the 
cases and sums up thus, 

“Tt wouldappear to have been establish- 
ed by these decisions that agreements for 
reasonable provision for widows ought to 
be upheld as valid according to general 
vustom - modifying the strict terms of Hindu 
Law. But no authorities have been quoted 
before us in favour of any other persons 
in such connection or in support of a 
general extension of the modification so 
as to include, as here claimed, reserva- 
tions in favour of charities and religious 
endowments,” 

To sum up the Bombay cases. As a 
question ofactual decision, the Courts have 
always upheld the grant to the widow of 
her interest for life, and that whether the 
stipulation had been made by the husband 
while still alive, or by herself, it being 
always the case that the agreement was 
anterior to or contemporaneous with the 
adoption itself, and that the natural father 
concurred, But when the gift is to out- 
siders it has been held invalid, and that 
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whether made by the widow or the adopt- 


ing father himself. The reasons given. 


have varied. Some have put the deviation 
from strict principle on custom, some on 
the view of approbate and .re-probate, and 
in one case upon the view that the father 


as guardian can bind an infant by any’ 


contract which is for his benefit. 

To turn now to Madras. : 

Lakshmana Rauv. Lakshmi Ammal (14). 
There is at page 163* a general remark by 
Turner. O. J., against the validity of condi- 
tions imposed by agreement with the 
natural father, but the remark is based on 
an erroneous view of the judgment ofthis 
Board in Ramasami Aiyan v. Venkata Ra- 
maiyan (4) and is really ef no authority, 
The case itself turns on a speciality, 

Lakshmi v. Subramanya (1). This was 
a case where the adoptive father stipulated 
that certain lands should be enjoyed by 
the widow for life. This was agreed to by 
the natural father. It was held binding, 


The reasons given by the learned Judges 


were dissimilar. Muthusami Ayyar, J., held 


tnat this was just an arrangement forfixing . 


maintenance. Shephard, J., held that the 
father, being at the moment undisputed 


‘owner of the property, could do what he 


liked with it, and that the effect of what 
he did was really to withdraw that portion 
of the ancestral property. He repudiated 
the idea of reasonableness being a test, 
Narayanasami v. Ramasami (15). This 
was precisely the same case as the last and 


‘being decided by the same Judge, Shep- 


hard, J., followed: the last case, the other 
Judge simply following the decision and 
not going into the reasons. Ta 

Jagannadha v. Papamma (16). This was 
a case ofadoption by awidow. The agree- 
ment was that the widow was to have half 
the property. Collins, O. J., and Handley, 
J., held the agreement not binding. They 
rested on Lord Macnaghten’s dictum in 
Bhaiya Rabidat Singh v. Indar Kunwar (6) 
and distinguished this from the case 
in Lakshmi v. Subramanya (1) in their 
own Court by which they were bound on 
two grounds, that in that case the arrange- 
ment was by the father himself, whereas 
here it was by the widow. 

Ganapati Ayyan v. Savithri Ammal (2). 
This was a disposition in charity by the 

(14) 4 M. 160; 1 Ind. Dec. (N. s.) 946. 

oe 14 M. 172;1 M L.J. 39; 5 Ind. Dec. (N. 8.) 


(16) 16 M. 400: 3 M. L. J, 193: 5 Ind. Dec. (x. e.) 985, 
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adoptive father, who at the same time gave 
his widow power to adopt. She adepted; 
the natural father acquiesced. Held binding. 
Shephard, J., held thatithad been settled 
by Lakshmi v. Subramanya (1) and Nara- 
yanasami v. Ramasami (15). Subramania 
Ayyar, J., agreed. 

Visalaksht Ammalv.Sivaramien (3). Adop- 
tion by a widow. Agreement come to by 
natural father that, in the. event of dis- 
agreement between widow and adopted 
son, widow should enjoy half the property 
until her death. Referred to Full Bench. 
The Order of Reference drawn by Subra- 

. mania Ayyar,J., contains e weighty argu- 
ment in favour of what may be called the 
strict view. ` He argues :— 

(1) That there is no reasonagainstan adop- 
tive father doing anything in a question 
with an adopted son which he could have 
done with a natural son. 

(2) That if the adoption by a widow takes 
place after the death of the adoptive father 
all the provisions cf the adoptive father 
will stand, because tne Will speaks at his 
deuth and takes out of the property what- 
ever is dealt with before the adoption takes 


place. 

(3) But further than that the arrangement 
cannot go, because it is allowing the adop- 
tive father, or the widow, t6 do something 
which is incompatible with the proper posi- 
tion of an adopted son. 

(4) That it is just as impossible for the 
natural father to do, on behalf of the son 
to be adopted, anything as regards what 
is to happen after the adoption asit is 
for the adoptive-father to have acted as to 
his rights before adoption. 

(5) Approbate and reprobate cannotapply, 
for that implies election, and there is no 
election open to the adopted son. If, on 
the contrary, it is looked on as a con- 
dition, this -condition is repugnant and 
must be disregarded. 

The result must be to hold the present 
case not binding. 

But, before the Full Bench, Benson, 
Davies, and Russell, JJ., all concurred in 
thinking that Ramasami Aiyan v. Ven- 
kata. Remaiyan (4), indicated that the 
natural father was not incapable of giving 
a consent, If that is the position, the only 
question that ‘remains is, is it fair and 
reasonable?—that is to say, isit for the 
minor’s benefit? Then take Farran’s J., test 
as to the power of the father. They point 
put that there is no authoritative text for- 
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bidding such an arrangement. They con-, 
sider a fair and reasonable disposition not 
inconsistent with Hindu Law, and there- 
fore, they upheld the arrangement. 

To sum up the Madras cases. As regards 
decision, the general result has been to- 
validate the arrangements so far as provi- 
sion is made for the widow, just as in 
Bombay, but one case, Jagannadha v. 
Papamma (16), is the other way, and the 
referring judgment of Subramania Ayyar, 
J., is also.of that way of thinking. As 
regards reasons, again’ they vary, some 
going on the power of the adoptive father 
to do what he likes, some on fair and 
reasonable arrangements, and. some on ap-: 
probate and reprobate. , 

It will be apparent from this examination 
that it is not possible to reconcile all the 
decisions, and still less the reasons on which 
they have been based. Their Lordships: 
will, therefore, examine the matter on 
principle. When a disposition is made 
intra vivos by one who has full power over" 
property under which. a portion of that. 
property is carried away, it is clear that no- 
rights of a son who is.subsequently adopt- 
ed can affect that portion which is disposed. 
of. The same is true when the disposition: 
is by Will and the adoption is subsequently- 
made by a widow who has been given. 
power to adopt. For the Will speaks as at 
the death of the testator, and the property. 
is carried away before the adoption takes 
place, It is also obvious that. the consent. 
or non-consent of the natural father cannot. 
in such cases affect the question. Butit is 
quite different when the adoption is antece- 
dent to the date at which the disposition is - 
meant to take effect. The rights which’ 
flow from adoption are immediate, and the 
disposition, if given effect to, is inconsistent 
with these rights and cannot of itself vi 
propria affect them. There are two pro- 
positions so well-settled that.no authority 
need be cited. They are, first, that the 
natural father loses all power over the son 
from the moment when he is adopted, and, 
second, that the adopted son has im his new 
family precisely the samerights as a natural 
son, save only when the question is one 
that raises a competition between the 
natural and the adopted son. Can, then, 
the consent of the natural father who judges, 
and, ex hypothesi, rightly judges, that itis ` 
more expedient for the boy to be adopted, 
even though his rights are limited, than 
not to beadopted at all, make any difference? | 
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The doubt expressed by Lord Macnaghten 
in. Bhaiya Rabidut Singh v. Indar Kunwar 
(6) .seems unanswerable. How can the 
consent of the natural father take any 
effect on the rights of the boy which only 
arise when his rights as a natural father 
are non-existent? Butif the father cannot 
do. it by virtue of any power in himself, 
can he doit as guardian of the infant so as 
to bind -him? Farran, J., who is an ex- 
ponent of this view in the case of Ravji 
Vinayakrav Jaggannath Shankarsett v. 
Lakshmibai (9), was curiously misled by an 
undue veneration for Mr, Mayne, He quotes 
a sentence from Mr. Mayne’s work as fol- 
lows:— i 

“He (tħe minor) will also be bound by 

the act of his guardian when bona fide and 
for his interest and when it is such as the 
infant might reasonably and prudently 
have done for himself if he had been of full 
age.” 
This question is from the third Edition of 
Mayne's work, and as a universal proposi- 
tion is obviously unsound. Accordingly, 
in ‘the fourth edition, which was published 
soon ‘after the date of the judgment in 
question, and in all subsequent editions, 
Mr. .Mayne inserted between the words 
“guardian” ‘and “ when bona fide ” the 
“words “in the management of the estate,” 
which turns an inaccurate proposition into 
an accurate one. But it is no longer of 
service to Farran, J., in the matter in hand, 
for assuredly the natural father is not 
managing theestate of his child when the 
‘estate referred to is the estate which he 
will only get after adoption by another 
person. Therefore, reverting again to Lord 
Macnaghten’s dictum, it seems impossible 
to ascribe any value to the guardianship 
power of the natural father to bind the son 
as, to property in which he cannot have an 
interest until the time when the guardian- 
ship has ceased. 

Next, can the case be solved by the 
doctrine of approbate and reprobate ? Their 
Lordships think clearly not, for the doctrine 
of approbate and reprobate assumes elec- 
tion, and the adopted son has no election. 
He cannot undo the adoption and be as 
he was. The same fact destroys the idea of 
conditional adoption, The adoption cannot 
be undone; it cannot, therefore, be con- 
ditional. 
| [B] It will be seen from these views that in 
their Lordships’ opinion the only ground 
pn which such arrangement can be sang- 
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tioned is custom. They are of opinion that 
there is such a consensus of decision in the 
cases with the exception of the case of 
Jagannadha v. Papamma (16), that they 
are fairly entitled to come fo the conclusion 
that custom has sanctioned such arrange- 
ments in so far as they regulate’ the right 
of the widow as against the adopted son. 
It seems part of the custom that one sine 
qua non of such an arrangement should*be 
the consent of the naturalfather. But if 
this is looked at narrowly, it is only because 
itisa partof the custom that it is either 
here or there. This leads to the remark 
that there is a good deal of looseness in the 
discussions in the judgments as to reason- 
ableness. Some look at it from the point of 
view if whether, iniview of the adoption 
only being granted on condition of the 
arrangement, this is, in the circumstances, 
reasonable for the boy. It would seem that 
it might well be assumed that if a natural 
father consented to give his son in adoption, 
he would only do it if it were reasonable, 
4. e., for the-boy’s benefit in the circum- 
stances, Others look at it from the point of 
view whether the adoption will put the boy 
in a reasonable position, 7 e., not subject 


‘him to the duties of a son to do worship for 


his adoptive father without giving him 
sufficient advantages to enable him to do so. 
But the consensus of judgments seems to 
solve these two questions in this way, 
namely, that the consent of the natural 
father shows thatit is for the advantage of 
the boy, and that the mere postponement 
of his interest to the widow's interest, even 
though it should be one extending to a life- 
interest to the whole property, iè net in- 
compatible with his position as a son. 
Their Lordships are, therefore, prepared to 
hold that custom sanctions such arrange- 
ments, . å 

As soon, however, as the arrangements go 
beyond that, 4. e. either give the widow 
property absolutely or give the property to 
strangers, they think no custom as to this 
has been proved to exist and that such ar- 
rangementsareagainst theradical view of the 
Hindu Law[B]. [A]Their Lordships are, there- 
fore, against the idea of a general proposi- 
tion that all arrangements consented to bya 


- natural father, and of benefit to the boy in 


the sense that half a loaf being better*than 
no bread, he is better with an adoption with 
truncated rights than with no adoption at 
all, are valid. They would further say that 
the remark made by somelearned Judgeg 
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that there is no text prohibiting such ar- 
rangements seems tothem to goexactly to 
the opposite effect. Inasmuch as what is 
so ight to be done is admittedly contrary to 
the strict and natural view of the Hindu 
Law as to the true position of the adopted 
son in his new family,it would seem more 
to the point to say that there is no text 
which sanctions any contrary arrange- 
ment.[A] > i 

Applying these views tothe present case, 
it follows that their Lordships consider that 
the Will here can have no effect, and that 
the appeal must be allowed and the suit 
dismissed. The appellant must have his 
costs before this Board and inthe Courts 
below. : 

Their Lordships will humbly advise His 
Majesty accordingly, 

A. N. A, Appeal allowed. 

Solicitor for the Appellant.—Mr. H. S, 
L. Polak. 

Solicitors for the Respondente.— Messrs. 
Douglas Grant & Dola. 
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.  Present:—Mr. Justice Addison. 

Tas Frrm HARJAS RAI-ARJAN DAS 
—PLAINTIFFS— APPELLANTS 
versus 
TEK CHAND—Dsrenpant— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
18—Arbitration—Award during pendency of suit, 
whether ultra vires—Contract Act (1X of 1872), s. 28— 
Prosecution of partner for misappropriation—A gree- 
ment to refer dispute to arbitration—Prosecution 
dropped—Agreement, whether void—Stifling prosecu- 
tion. 

To attract the operation of the doctrine that an 
award during the pendency of an action is invalid 
three conditions must be fulfilled, namely, (1) that the 
person instituting the suit must be a party to the 
agreement to refer to arbitration, (2) that the party 
wishing to stay the suit has the right to apply to the 
Jourt to stay it, “and (3) that the subject-matter of 

. the dispute ig the same before the arbitrator and the 
Court. Therefore, where some of the members of a 
partnership refer their disputes to arbitration the 
institution of a suit by a partner not a party to the 
reference for accounts of the partnership does not 
*render the award given by the arbitrator during the 
pendency ofsuch suit ultra vires. [p. 789, cola. 1&2; A] 

An agreement to refer a partnership „dispute to 

* arbitration is not, void under s, 23, Contract Act, 
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simply because a prosecution under s. 406 of the Penal 
Code was pending against one of the parties at the 
time and the prosecution was dropped by the Magis- 
trate on the application of the parties. [p. 790, col.1; B] - 
Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Sialkot, 
dated the isth November, 1925. 


Bakhshi Tek Chand and Lala Mool Chand, 
R. S., for the Appellants. 

Lala Badri Das, R. B.,.for the Respond- 
ent. 


JUDGMENT.—At Sialkot on the 30th 
July, 1916, there was executed a deed of 
partnership between Harjas Rai Arjan 
Das (share nine annas) and Tek Chand and 
Charanji Lal (share seven annas of which 
Tek Chand’s share was four annes, six 
pies and Charanji Lal's share was two 
annas six pies). The capital was to be 
Rs. 11,000 of which Rs. 10000, was to be 
subscribed by Harjas Rai-Arjan Das and 
Rs. 1,000 by Tek Chand and Charanji Lal. 
Capital was to bear interest at geven 
annas, six pies, per cent, per mensem and 
if additional sums were paid by any part- 
ner, they were to bear interest at the 
same rate. The business was to be that 
of commission agents in Jammu State, 
The business started at Jammu on the 
5th of August, 1916, and later a branch 
was opened at Doru in Kashmir. The 
partnership continued up to the Sth Janu- 
ary, 1920, when it was dissolved because 
Tek Chand and Oharanji Lal stopped 
working without giving over charge or 
‘accounting for the goods left. It has been 
established that Harjas Rai-Arjan Das 
contributed more than Rs 10,000 as capital 
and that Charanji Lal contributed scme 
Rs. 378 while Tek Chand appears to have 
contributed nothing towards capital. 

On the 26th May, 1921, Harjas Rai lodged 
a criminal complaint under s. 409, Indian 
Penal Code, against Tek Chand and his 
brother Mulk Raj, who is not a partner 
in the shop, for misappropriating three 
specific items. The whole of the parter- 
ship assets were not involved in tbis case 
but only threeitems. A charge was framed 
against Tek Chand in the Court ofa First 
Class Magistrate under s. 406, Indian Penal 
Code, on the 7th of December, 1921. Lala 
Devi Dayal had been appointed by the 
Magistrate a Commissioner to examine 
the accounts and to report on them. On 
the 5th of March, 1922, an agreement was 
arrived at between Harjas Rai-Arjan Das 
on the one side and Tek Ohand on the 








' 
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other to the effect that Lala Devi Dayal 
was appointed sole arbitrator to settle the 
disputes between them relating to the 
profits of this partnership and the con- 
tributions made by each towards it. It 
was further provided by this agreement 
that the arbitrator was to determine how 
much had been contributed by each to- 
wards capital or had been lent and also 
the interest thereon and that the two con- 
tracting parties fixed the total profit: of 
the partnership at the liquidated sum of 
Rs. 23,000 of which Harjas Rai Arjan Das 
would get 9-16th in accordance with the 
share of that firm. If the profits amounted 
to more than that sum, Tek Chand was 
to get the whole excess, but if it was 
less than that sum, then Tek Chand had 
to make good the loss. Oharanji Lal did 
not sign this agreement, though it is in 
evidence that he attended before the 
arbitrator and helped Tek Chand to make 
out the balance sheet. 

In the agreement the criminal case was 
not referred to but five days later the 
parties appeared before the Magistrate 
on the l0thof March, 1922, and presented 
an application to the effect that as the 
whole of the dispute between the parties 
relating to the partnership had been re- 
ferred to the arbitration of Devi Dayal, 
they asked the Magistrate to consign the 
criminal case to the record room. The 
Magistrate did so, 

The parties commenced to appear be- 
fore the arbitrator at once and no objection 
was taken to the arbitration proceedings 
for a considerable time. Tek Ohand put 
in a chitha before the arbitrator which 
showed that the net profits were over 
Rs. 40,000. Harjas Rai-Arjan Das did not 
admit this chitha and a Munim Sunder 
Das was ordered to prepare one after go- 
ing through the accounts. The one pre- 
pared by him was not accepted by either 
and both parties applied to the arbitrator 
that an expert, namely, Ram Das of Sial- 
kot, should be asked to prepare a chitha, 
He began todoso. He was helped by the 
parties. But before it was completed, a 
marriage took place in Harjas Rai’s family 
and he had to leave. On his return Tek 
Chand etated that he wanted.to go to 
Kashmir for a short time and he was 
allowed to go. 'He then kept putting off 
attending for several months, writing at 
he same time. numerous letters. On the 
7th of Octoher, 1922, the arbitrator sent 
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a notice that the chitha would be prepare l 
unless he appeared within a week. Le 
did not reply and Ram Das completed the 
chitha. Then on the 24th November, 1922, 
the arbitrator sent -another registered 
letter to Tek Chand that the chitha was 
ready and that he should come and file 
any objections he desired as regards it 
before the Ist of December, 1922, otherwise 
the arbitrator would make his award that 
day. Tek Chand sent through a Pledder 
areply dated the 28th November, 1422, 
which the arbitrator received on the 29th 
November, 1922, to the effect that he 
revoked the reference to arbitration as the 
agreement had been entered into to atifle 
the criminal prosecution and as the pro- 
ceedings were not valid, Charanji Lal not 
being a party to them. He further added 
that Charanji Lal had on the 14th Novem- 
ber, 1922, instituted a regular suit for 
rendition of accounts of the partnership 


and hence the arbitration automatically 


came to an end. 

The arbitrator announced his award on 
the lst of December, 1922, and on the 
2nd of December, 1922, Harjas Rai-Arjan 
Das applied in the Court of the Senior 
Sub-Judge, Sialkot, to have this award 
The only de 
fendant was Tek Ohand. Charanji Lal 
was not made a party as he was not a 
party to the reference, On the 16th of 
December, 1922, the arbitrator filed the 
award in Court. Tek Chand appeared and 
objected to the award on the ground that 
he had signed it under undue influence, 
that Coaranji Lal was not a party to it, 
that Charanji Lal had filed a suit on the 
14th November, 1922, before it was made, 
that the award was given after too long 
a delay and that the arbitrator had mic- 
conducted himself during the proceedings. 
Later it was also pleaded that the agree- 
ment was void and against public pélicy 
as it was entered into to stifle the criminal 
prosecution. 

It mignt be noted here that Charanji 
Lal valued his suit at Rs. 500 only, so 
that avery small Court-fee was paid. He 
obtained a preliminary decree onthe 26th 
March, 1924, It was held in Charanji Lal's 
suit that the shares were as given by me 
above in the beginning of this judgment 
aod that the award of the arbitrator wag 
no bar to his suit as he was no party to 
the agreement to refer to. arbitration 
though he undoubtedly did Appear beforg 
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the arbitrator for a time along with Tek 
Chand. The Senior Sub-Judge ordered in 
Charanji Lals suit that the award should 
be remitted to the arbitrator for further 
consideration and‘report after hearing the 
parties. Strictly speaking, what should 
have been erdered was that the arbitrator 
was appointed Commissioner in Charanji 
Lal’s suit to’ report to the Court the result 
of tke accounts but the words used were 
influenced by the fact that Devi Dayal had 
already gone very fully into the accounts 
as arbitrator. 

In the suit on the award filed by Harjas 
Rai-Arjan Das the decision was given by 
the Senior Sub-Judge on the 18th of 
November, 1925. He held that Tek Chand 
was estopped from pleading undue influ- 
ence as he appeared before the arbitrator 
for a long time and he could not now be 
allowed to repudiate the agreement on 
that score. He further held that Tek 
Ohand was entitled to raise the question 
of illegality under s. 23 of the Indian Con- 
tract Act, ie., that the agreement had as 
its object the stifling of a criminal pro- 
secution as if that were proved the agree- 
ment would be void and the Court in no 
circumstances give effect to it. He fur- 
ther held as a fact that there was no 
undue influence. It was also held that the 
reference to arbitration was not illegal 
because Charanji Lal did not join it as it 
was open for two partners to adjust their 
disputes inter se without reference to the 
third, though the third partner would not 
ba effected by the decision in that case, 
The Senior Sub Judge also held that the 
agreement was to settle a dispute which 
existed apart from the criminal liability 
and it was not against public policy. He, 
however, was of opinion that as the arbi- 
trator’s award was made after the institu- 
tion, of a suit about the subject matter 
referred to arbitration, the award was void 
jn accordance with the principle laid down 
in Firm Jai Narain-Babu Lal v. Firm 
Narain Das-Jaini Mal (1). Finally, be 
found that there was no undue delay in 
making the award, and that no misconduct 
on the fart of the arbitrator was proved. 
In fact Tek Chand produced no evidence 
on this point, All the issues were thus 
fount! in favour of the plaintiff Harjas 
Rai-Arjan Das, except one but on this 
last ground the suit was „dismissed, 


a 69 Ind, Cas. 585; 3 Lah, 200; A.I. R.1922 Lah, 
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eal this decision this appeal has been 
ed. 

It was pointed out by the learned Coun- 
sel for the appellant that the decision of 
the learned Judge below is contradictory, 
for on Issue No. 4 he held that it was not 
necessary for all the partners to refer a 
matter to arbitration while on the 8th 
Issue he held that the fact that Charanji 
Lal filed the suit automatically stopped 
the arbitration proceedings between the 
other two parties who had referred their 


dispute to arbitration without joining 
Charanji Lal. 
The law is laid down in para, 18 


of the Second Schedule of the Civil Pro- 
cedure Code which runs:— 

“Where any party to any agreement to 
refer to arbitration, or any person claim- 
ing under him, institutes any suit against 
any other party tothe agreement, or any 
person claiming under him, in respect 
of any matter agreed to be referred, any 
party to such suit may, at the earliest 
possible opportunity and in all cases 
where issues are settled at or before such 
settlement, apply to the Court to stay the 
suit, and the Court, if satisfied that there 
is no sufficient reason why the matter 
should not be referred in accordance with 
the agreement to refer to arbitration, and 
that the applicant waa, at the time when 
the suit was instituted and still remains, 
ready and willing to do all things neces- 
sary to the proper conduct of the arbitra- 
tion, may make an order staying the suit.” 

Now, it is obvious that this paragraph 
does not apply to the present suit. Charan- 
ji Lal was not a party tothe agreement 
to refer and it was he who instituted the 
suit. That by itselfis sufficient to take 
away the operation of para. 18 of the 
Second Schedul. Similarly Firm Jai Narain- 
Babu Lal v. Firm Narain Das-Jaini Mal 
(1) is not an authority for the proposition 
laid down by the lower Court. In that 
case at page 302“ the learned Chief Justice 
after quoting certain remarks of Fletcher 
Moulton, L. J. in Doleman v. Ossett Corpo- 
ration (2) went on to say that “the law 
does not permit the same question to be 
decided by a Court of Law as wellas by 
an arbitrator, and it is only when the 
dispute before the two tribunals is iden- 
tical that a decision given by the arbitra- 

(2) (1912) 3 K. B. 257,81 L. J. K, B. 1092; 107 L.T, 
581; 76 J. P, 457; 10 L. G._R, 915. 

“ePage of 3 Lah, [Ed] 
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tor must be treated as ultra vires. Itis 
the identity of the disputes before the 
two authorities which is the ratio 
of the rule in Doleman's case (2) 
and it is necessary to emphasise this point 
because it appears that the passage quoted 
above, when divorced from its context, 
is liable to be misinterpreted as laying 
down the broad proposition that when an 
action has been brought in respect of 
contract containing an arbitration clause 
and has not been stayed, then an award 
made by an arbitrator upon a dispute 
coming within that clause is ultra vires, and 
that it is immaterial whether that dispute 
was or was not a matter in controversy in 
the action. I can see no reason in princi- 
.ple to extend the scope of the rule in the 
manner indicated above and fail to under- 
stand why the Court ‘of Law and the 
arbitrator should not go on simultaneously 
if the disputes before them, though relat- 
ing to the same contract, are entirely dis- 
tinct.” 

Then again at page 304* it is said that 
“the doctrine that an award made during 
the pendency of action is invalid proceeds 
upon the principle thata Court of Law 
seised of a dispute cannot allow an arbi- 
trator to oust its jurisdiction in respect of 
_that dispute, but there can be-no ouster 

of jurisdiction if the dispute before the 
arbitrator is different from that before the 
Court.” 

Lastly, at page 306* itis said that “the 
result of the above discussion is that the 
award in question dealt with matters which 
were not the subject-matter of the action, 
and it cannot be said that the arbitrators 
in taking cognizance of ‘those disputes 
encroached upon the jurisdiction of the 
Court.” 

[A] It follows from the above decision and 
from para. 18 of the Second Schedule 
tothe Civil Procedure Code, (1) that the 
person instituting the suit must be party 
to the agreement to refer, (2) that the party 
wishing to stay the suit has the right to 
apply to the Court to stay it. (In the 
present case Harjas Rai-Arjan Das had no 
right to apply to stay the suit of Charanji 
Lal as Charanji Lal was not a party to 
the agreement to refer), and (3) that the 
subject-matter of the dispute is the same 
before the arbitrator and before the Court. 
In the present case the cause of action 
before the Court was the original partner- 

#Pages of 3 Tah. [id] oo aT 
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ship agreement and undoubtedly Charanji 
Lal is entitled to accounts as against 
Harjas Rai-Arjan Das and Tek Chand 
without reference to any agreement which 
these two have made inter se. But the 
cause of action before the arbitrator was 
anew agreement entered into between Tek 
Chand and Harjas Rai-Arjan’ Das regulat- 
ing theirrights inter se. There isno reason 
that I know of to prevent two partners 
coming to such an agreement though, of 
course, the other partners would not be 
bound by it. No authority that two part- 
ners cannot settle their disputes inter se 
has been quoted before me. There also 
need be no conflict between the decision 
of the Court and the arbitrator. Charanji 
Lal is entitled so far as the decree he ob- 
tains is concerned to ignore the private 
agreement between the other two, but the 
decree given by the Court in that suit would 
have to recogise their private settlement. 
I, therefore, hold on the 8th Issue that the 
fact that Charanji Lal instituted his suit on 
the 14th November, 1922, did notrender the 
award ultra vires. [A] 

The learned Counsel for the respondent, 
however, sought to support the order of 
the Court below on the ground that it 
should have been held thatthe agreement 
to refer was opposed to public policy, in 
that it was entered into in order to stifle 
acriminal prosecution in a non-compound- 
able case. He relied on Sheikh Nujebar 
Rahmanv. Syed Muktashed Hossain (3) and 
Ghulam Mohi-ud-din v. Deoki Nand (4). 
There is no doubt thatif the agreement 
was entered into in order to stifle 
the criminal prosecution in question, it 
would be void. A case, much nearer the 
present, however, is Dwijendra Nath Mullick 
v. Gopiram Govindram (5) a, decision of a 
Division Bench of the Calcutta High Court. 
In it defendant No.1 committed criminal 
breach of trust in respect of a large sum 
of money belonging to the plaintiff. The 
Police started investigation and the case 
was lodged in Court, Defendant No 1 and 
his brother defendant No. ¥ executed a 
mortgage-deed for a certain sum, which 
was less than the amount of,the money 
which had been misappropriated by de- 
fendant No. 1 in favour of the plaintif and 
the plaintiff thereupon addressed an appli- 

(3) 15 Ind. Cas. 259; 40 O. 113; 16 O. W. N, 854. 

(4) 22 Ind. Gas. 393; 39 P. R. 1918+54 P. L. R. 1914; 
57 P. W. R. 1914. . 

(5) 89 Ind. Cas. 200; 29 O. W., N, 895; 42 C. L. J. 90; 


A, I. R. 1926 Cal. 59; 980, 51, 
. 
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cation to the Commissioner of Police stating 
all the facts of the case and asking that 
the case might be withdrawn. The Com- 
missioner of the Police stated on the appli- 
cation that he had no objection and the 
Magistrate dropped the proceedings, It was 
held that- the contract between the parties 
was not oppésed to public policy and could 


not sbe held to be void under s.23 of the’ b 


Contract Act. Where a bona fide debt 
exists and the transaction between the 
parties involves a civil liability as well asa 
criminal act, mortgage given by the debtor 
and a third party as security for the debt is 
not void. In the present case the plaintiff 
accused Tek Chad of misappropriating 
three items. He produced his evidence and 
the Magistrate framed a charge. No- 
thing was kept back from the Magistrate 
whereas in the Calcutta case no evidence 
had been led. The Magistrate was inform- 
ed that the whole dispute relating to the 


‘partnership as between these two partners 


had been referred to the arbitration of the 
person whom the Magistrate himself had 
appointed to gointo the accounts and the 
Magistrate with full knowledge of every- 
thing that had happened allowed the pro- 
ceedings to drop. [B]The agreement entered 
into was much larger than the charges 
framed by the Magistrate and it amounted 
toan agreement to refer to arbitration the 
whole partnership disputes as between these 
two parties, This case is a stronger case 
than the Calcutta case referred toand, in my 
opinion, it must be held in agreement with 
the lower Court that the agreement in 
question was not rendered void by reason 
of s. 23 of the Contract Act. 

The parties could not have known that 
the Magistrate with all the evidence before 


_ him would haye let the matter drop, They 


enteyed into the agreement without that 
knowledge andthe Magistrate in spite of 
that agreement, which nevertheless would 
have remained intact, could have gone on 
‘with the criminal case. [B] 


Another very similar case is a decision 
of this Court reported as Ram Gopal v. 
Ganeshi Lall (6). In that case the plaintiff 
had instituted criminal proceedings under 
s. 406, ndien Penal Code, against the de- 
fendant alleging that he had Ccisposed of 
certain pledged property. A warrant of 
arrest was issued by the Criminal Court 
and the casé was fixed for, hearing on the 


(G) 85 Ind. Cas. 610; A. L R. 1925 Lah. 364. 
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25th May, 1922. On the 29th May, 1922, 
the defendant executeda bond of Rs. 400 
on account of the balance of debt due and 
his brother became his surety. The Judge, 
Small Cause Court, dismissed the suit on 
the ground that the bond was executed in con- 
sideration of the withdrawal of the criminal 
proceedings under s. 406, Indian Penal Code, 
ut on revision this Court held that where a 
bona fide debt exists and where the transac- 
tions between the parties involve a civil lia- 
bility as well as possible a criminal act, a 
bond given by debtor assecurity for the debt 
constitutes a valid and enforceable agree- 
ment, In the case before me there was 
undoubtedly a dispute between the parties 
concerned which could be referred to 
arbitration and the agreement to refer can-. 
not be held to be barred unders, 23 of the 
Contract Act. See also Sukhdeo Dass v. 
Mangal Chand (7) where it was said that 
“the distinction between the motive for com- 
ing toan agreementand the actual consider- 
ation for the agreement must be carefully 
kept in view, and this care must be particn- 
larly exercised in acase where there is acivil 
liability already existing.’ This subject 
is also discussed in Jai Kumar v. Gauri 
Nath (8), where the words of Cotton, L. J:, 
are quoted, namely, that a threat to pro- 
secute is notof itself illegal, and the doc- 
trine contended for does not apply where 
a just and bona fide debt (in this case dis- 
pute) actually exists. 

These where the only two points taken 
below which were argued before me, but 
the learned Counsel for the respondent con- | 
tended that the agreement to refer to 
arbitration was invalid because there was 
nothing to refer to arbitration the parties 
having fixed what the profits were to be. 
This is not correct. The arbitrator had 
further to see what the capital was and 
what interesthad to be allowed on that 
capital. Hehad tosee whether the profits 
were more than Rs. 23,000 in which case 
Tek ` Chand would have taken the 
excess or less, in which case he had to 
make good the deficit. It is not the case of 
Tek Chand that at the time he entered 
into the agreement he considered that the 
profits would te less than Rs. 28,000. In 
fact he stated before the arbitrator that the 
profits were Rs. 40,040. The arbitrator, how- 
ever, has found that they only amonnt to 
Rs. 4,120 though he too has said that they 


(7) 41 Ind, Cas. 812; 2 P. L. J. 630; 2 P. L. W. 140. 
(8) 28 A. 718; 3 A. L. J. 506; A. W. N. (1906) 212. 
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would have: been more than Rs. 23,C00 
except for the acts of Tek Chand and 
OCharanji Lal, for example, he had to allow 
alarge item of Rs, 8,000 as interest on 
capital invested in the partnership and 
practically the whole of the sum would 
have disappeared had the capital contribut- 
ed to the shop by Harjas Rai-Arjan Das 
been recovered immediately at the time of 
the retirement of the parties from the 
business Similarly there was a largesum 
for irrecoverable outstandings due to the 
same cause. There was alsosome loss on 


two or three contracts which might have . 


been: avoided. 

Another point taken by the Counsel for 
the respondent which was not taken in the 
‘Court below was that in the award the 
arbitrator states that Charanji Lal was asked 
to sign the deed, 
though he attended and helped Tek Chand 
in the proceedings which were going on 
before the arbitrator. This meant, it was 
argued, that it was intended that Charanji 
Lal should also be bound by the award, This 
does not follow. He clearly is not bound 
by the award andthere was nothing to 


prevent the other two partners from refer 


ring their disputes, so far as the partner- 
ship was concerned, to arbitration. 

For the reasons given above I accept the 
appeal, set aside the order of the lower 
Court, and order the award to be filed in 
Court and judgment to be pronounced 
according to the award. The appellant will 
have his costs in both Courts. 

R. L. Appeal accepted. 


RANGOON HIGH COURT. 
OrvIL MISCELLANEOUS APPEAL No. 200 
oF 1926. 
January 10, 1927. 
Present :—Sir Guy Rutledge, Kr., Chief 
- Justice, and Mr. Justice Brown. 
A. R. A. ARUMUGAM CHETTYAR AND 
ANOTHER ~ APPELLANTS 
versus 
V. K.S. K. N.M. KANAPPA CHETTYAR 
— RESPONDENT. 

Letters Patent (Rangoon), cl. 18—Order by Original 
Side of High Court appointing Receiver—Appeal— 
‘Judgment'—Order appealable under Civil Procedure 
Code, whether judgment—Partnership—Suit for disso- 
lution —Receiver, appointment of. 


but he did not doso- 
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Where an appeal from an order is allowed by 
the Civil vrocedure Code, such an order should 
be construed as a ‘judgment’ within the meaning of 
s. 13 of the Letters Patent (Rartgoon). An order made 
on the Original Side of the High Court appointing a 
Receiver, is, therefore, appealable under the Letters 
Patent. [p 791, col. 2: A] 

Mengha Singh v. Sucha Singh (1) and Abdul Gaffar 
v. Official Assignee (2), followed. A f 

The appointment of the Official Receiver as Re- 
ceiver in a suit for dissolution of a partnership is 
not proper where such appointment would greatly 
prejugice the business and credit of the firm and the 
defendant is ready to pay into Court the amount of 
the estimated share of the plaintiff. [p. 792, col. 1, BI 

Appeal from an orderof the Original Side 
in Civil Regular Suit No. 421 of 1926. 

Mr. N. M. Cowasjee for the Appellants. 

Mr. Aiyanger, for the Respondent. 


JUDGMENT. —Thbhisis an appeal from 
an order of the Original Side of this Court 
appointing the Official Receiver to be Re- 
ceiver of the partnership estate and effects 
in the suit Civil Regular No. 42! of 1926. 

[A] A preliminary objection was taken 
that the order complained of was not a 
judgment within the meaning of s. 13 of 
the Letters Patent and that consequently 
no appeal lay. It isan order appointing 
a Receiver under O. XL, r. 1 and an appeal 
under the Code is given by O. XLII, r. 1 
(s). We are prepared to follow the view 
expressed by Benches of this Court in 
Mengha Singh v. Sucha Singh (1) and Abdul 
Gaffor v. Official Assignee (2) and say that 
where an appeal from an order is allowed 
by the Code of Civil Procedure we shall 
construe such an order as a judgment with- 
in a meaning ofs. 13of the Letters Patent, 

A 

l ‘The facts of this case seem to be that 
the two appellants and the respondent 
carried on partnership together under the 
name of the first appellant A. R. A.” The 
respondent wished to retire and substMute 
his son for him. The appellants objected, 
with the result that the firm was dissolved 
as from 28th January, 1926. 

For the respondent it is contended that 
at the dissolution hoth sides contemplated 
carrying on business and that jn such 
cases it is customary for the debts and 
securities to be divided between the parties 
according to share. We arenot convinced 
that this was contemplated at all by the 
respondent. If it had, he would have had 


e 
(1) $0 Ind Oas. 995; 3 R. 307; A. I.-R. 1925 Rang. 
267:4 Bur. L J. 108. . 

(2) 93 Ind Cas. 211; 3 R. 605; 4 Bur. L. J. 254; A. I. 
R. 1926 Rang. 64. e 
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. Bome- agent to act for him as and from the 
date of dissolution in January ; but it is 
clear that he had no such agent. His son 
arrived some time in March, not so far as 
we can see to start business but to settle 
the accounts of the dissolved partnership 
and receive what was due to his father. 
[B] The respondent's grievance was that the 
second appellant refused or failed to settle 
the accounts and went on trading regard- 
less of his claims. What respondent is 
entitled. to is whatever is owing to him 

_on the 28th January, 1926, plus interest on 
that sum up till time of payment. He 
estimates this to amount to Rs. 1,00,000. 
The appellants strenuously object to the 
appointment of the Official Receiver and 

_ say that such appointment will have a 
very deleterious effect on the credit and 
trading prospects of the present A. R..A. 

_Firm. And as a proof of how strongly 
they feel on the subject they have lodged 
the amount claimed in the Court. This, 

in our opinion, is all that respondent can 
reasonably ask. The fact of having paid 
this large sum into Court makes it to the 
interest of the appellants to do all that they 

can to expedite the taking of accounts. [B] 
We accordingly allow the appeal and vary 
the order appealed from on the following 
terms: The second appellant will be ap- 
pointed Receiver in the place of the Offi- 
cial Receiver on the respondent being 
allowed to withdraw from the amount paid 
into Court the sumof Rs, 75,000 without 
security and, in respect of the balance 
Rs. 25,000 before withdrawing it he must 
give security to the satisfaction of the 
Court. “The appellants are entitled to costs 

. five gold mohurs., l 


ALN, A. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No, 1140 
° or 1924. ` mS 
December 2, 1926. 
` Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cammiade. 
` QUTU HOWLADAR AND orzERs— 
.* > PLAINTIFEFS— APPBLLANTS 
Versus . 
ALEP AND oTHERS—DEFENDANTS— 
; "RESPONDENTS. 
Evidence Act (Ieof 1872), ss, 18, 36, 83—~Govern-" 


SUTU HOWLADAR Y., ALEP, 
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ment khas mahal— Papers prepared by Government, 
whether admissible—Recitals as to boundaries in 
document of title, whether admissible, 

A zemindar’s papers prepared in the coursb of 
business and in due management of the zemindari 
are admissible as evidence in a dispute relating to 
the land with reference to which the papers have 
been prepared under s. 13 of the Evidence Act. 
{p. 793, col. 1; A] ` 

Government khas mahal papers would, therefore, be 
admissible in evidence under s. 13 if not under s. 36 
or 3. 83 of the Evidence Act. [ibid.1 

Recitals ina document under which one of the 
parties toa suit derives his title are admissible in 
evidence where a question of title is raised with re- 
ference to the land covered by the document or out- 
side it as the case may be. [p. 798, cols.1 & 2; B] | 

Appeal against the decree of the District 
Judge, Bakargunj, dated the 15th of March, 

. 1924, reversing that ofthe Munsif, Third 

Court at Perojpur, dated the Ist of Decem- 
ber, 1922. 

Mr. Bepin Chandra Mallick and Babu 
Probodh Krishna Shome, for the Appellants. 

Dr. Sarat Chandra Basak and Babu 


Chandra Sekhar Sen, for the Respondents, 


JUDGMENT.—The plaintiffs - Lave 
appealed against the decree of the District 
Judge of Bakargunj dismssing their suit 
for declaration of their title to the landa in 
suit and for confirmation of their posses- 
sion: They succeeded in the first Court. 
The lower Appellate Court has found against 
them on the question of title. 

Three points have been argued before us 
on behalf of the appellants. The first is ab 
regards the admissibility of certain chitiahs, 
These chittohs were prepared some 50 years 
ago by the Government of its khas mahal 
within which admittedly the lands in dis- 
pute lay. It iscontended that these chittahs - 
were prepared by the Government not 
under its sovereign authority but as a 
private landlord and, therefore, are not ad- 
missible either under s. 36 or 83.of the 
Evidence Act. The point in dispute be~ 
tween the parties is as to whether the lands 
in suit appertain to a koli jote under jote 
Pitambar Mirdha which is subordinate to 
the taluk owned by the defendants Nos. 4 
to 10. In, the Government chiitahs the 
lands in suit are shown not within jote 
Pitambar Mirdha but as in the khas posses- 
sion of the Government let out in ijarah. 
It is contended on the authority of the case 
of Ram Chandra Sao v. Bunseedhur Naik 
(1) . that these chitiahs are not admissible in 
evidence. In that case the question was 
whether a certain land was lakheraj or rent 


(1) 9 ©. 741; 7 Ind, Jur. 663; 4 Ind. Dec. (N, s.) 1148, 
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paying. [A]In the Government khas mahal 
papers they were recorded as rent paying. 
It was held that that statement could not 
be received in evidence as it was in favour 
‘of the party who wanted to use it and made 
by himself. The learned Ohief Justice 
observed that the Government khas mahal 
papers could not be used in evidence under 
s. 36 of the Evidence Act but might be evi- 
dence under any other section which might 
be applicable. It has been decided 
by a series of authorities that zemindar’s 
papers prepared in the course of business 
and in due management of the zemindart 
may be evidence, if not under s. 36 or s. 83, 
unders, 13 of the Evidence Act. See the case 
of Upendra Nath Ghosh v. Chairman of the 
Calcutta Corporation (2). In the present 
instance the Government landlord asserted 
that the lands in suit were not within the 
jote of Pitambar Mirdha but were in the 
khas possession of the landlord. That is an 
assertion or a claim which makes the entry 
admissible under s. 13 of the Evidence Act. 
These papers were prepared anti motam 
more than 5u years ago when there was no 
dispute or likelihood of a dispute with 
regard to these lands.[A] We accordingly 
think that these papers have been rightly 
admitted in evidence. As to their proba- 
tive value, it is for the Courts below to 


attach such importance to them.as under: 


the circumstances and in consideration of 
other evidence in the case they choose to 
do. - . 


The next objection taken by the appel- 
lants relates to a sale-certificate granted to 
Basanta Kumar Ghose on the purchase of 
Pitambar Mirdha jote in 1907. The rent 
dispute between the parties is with regard 
to the western boundary of the jote, Accord- 
ing to the plaintiffs it was the Baleswar 
river and according to the defendants 
Pitambar Mirdha jote extended up to the 
chur in Baleswar river. The description in 
the sale-certificate supports the defendants’ 
case. [B] It is argued that the boundaries 
described in the sale-certificate are state- 
ments made by the defendants and, there- 
fore, should not be admitted in evidence. 
But the fact is that the plaintiffs’ lessor 
obtained his title under that sale-certificate 
and it is difficult to say how a document 
under which the person from whom the 
plaintifis derive their title, obtained his 
title cannot be used in evidence where a 


(2) 13 Ind. Cas. 332; 16 O. W. N. 116. 
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question of title is raised with reference to 
the land coveréd by it or outside it as the 
case may be. Besides as the learned Dis- 
trict Judge has observed the statement was 
made by the defendants, no doubt, but it 
was a statement made in the presence of 
the tenants who were the predeeessors-in-title 
of Basanta Kumar Ghose and accepted by 
Basanta Kumar Ghose who tbok possession 
of the jote in question[B]. We think that the 
sale-certificate has been rightly admitted. 
The third ground is that the decision in 
the previous suit ought to have been treated 
as res judicata against the defendant No. 3. 
It appears that there was a dispute with 
regard to the lands in suit during the 
Settlement proceedings and that the Settle- 
ment Officer had decided it in favour of the 
defendants. The plaintiffs, therefore, insti- 
tuted title suit for declaration of their title to 
the disputed lands against defendants Nos. 1 
and 2 who were in possession of the lands by 
virtue of a settlement from defendants 
Nos. 4 to 10. These defendants were not 
made parties to that suit. The defendants 
Nos, 4 to 10 who are called Sarkar defend- 
ants thereafter obtained :a rent decree 
against defendants Nos. 1 and 2and put the 
holding comprising the lands in suit to 
sale and it was purchased by defendant 
No. 3. The first Court found that defend- 
ant No. 3 was a mere ‘benamdar of defend- 
ants Nos. 1 and 2, This finding has not 
been expressly reversed by the learned 
Judge and, therefore, it is argued that de- 
fendant No. 3 being a benamdar is bound 
by the decree which was obtained against 
defendants Nos. l and 2. In the first 
place, this argumentis not of much value 
as it is not binding on the Sarkar defend- 
ants. It does not, therefore, matter much 
whether it is binding on defendant No. 3 
or not. Besides, according to tha learned 
Judge the lands in suit never belonged to 
the plaintiffs or their lessor. It belonged 
to the Sarkar defendants and they had 
settled it with defendants Nos. 1 and 2, 
They, as a matter of fact, brought a suit 
against the.defendants Ngs. 1 and 2 for 
rent and obtained a decree and the holding 
was sold in execution of thee decree and 
purchased by defendant No. 3. This shows 
that the learned Judge was not satisfied ‘ 


| that defendant No, 3 wasa benamdar Be- 


sides we have seen the reasons assigned by 
the Munsif for holding that defendant No, 3 
was benamdar for defendants Nos. 1 and 2° 
‘We are not convinced that the arguments 
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‘advanced by him are legally sound. This 
objection must, therefore, be overruled 
There are various other docnments to 
which the learned Judge has ieferred for 
the conclusion he has arrived at. The learn- 
ed Judge hag not entered into the question 
of possession for according to him the lands 
in suit were not accretions to the jote as 
claimed by the plaintiffs and as the suit was 
brought only for declaration of title, pos- 
` session being according to the plaintiffs 
with them, and the suit for title having 
failed. We cannot say that the learned 
Judge was wrong innot entering into the 
question of possession in the special cir- 
cumstances of the case. 
This appeal is accordingly dismissed with 
costs. 


KB, Appeal dismissed. 


RANGOON HIGH COURT. 
. Oryru MisOELLANEOUS APPEsL No. 130 
oF 1926. 

January 17, 1927. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Cunliffe. 

U KALA— APPELLANT ' 
Versus 

MA HNIN U AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, 0. I, 
r. 10 (2), 0. XXI, rr. 58 to 68—Party wrongly joined 
. —Dismissal of suit on ground of misjoinder—Objec- 
tion to attachment, whether falls within s. 47, Civil 
Procedure Céde—‘Party, meaning of-—Misjoinder of 
party -Proper procedure—Striking out—dJ oint objection 
by party and stranger—-Proceedings heard under O. 
XXI, r. 58—Order passed, whether appealable—Ac- 
_ quiescence in procedure, effect of. KN 

A persen against whom a suit has been dismissed 
on the ground that he was wrongly joined as a party 
is nota party to the decree within the meaning of 
s. 47 of the Civil ProcedureCode. [p. 795, cols 1 & 2;A] 

Krishnappe Mudaly v. Periaswamy Mudaly (1), fol- 
lowed. f , 

The proper course to be followed in a case of mis- 
joinder is to exercise the power under O. I, r. 10 (2) 
of the Code and ofder the name of the party im- 
properly joined to be struck off instead of dismiss- 
ing the suitas against him. [p. 795, col. 2; B] | 

Vaddadi Sannamma v. Koduganti Radhabhayi (2), 

roved. 

aP here e2 person, who under the explanation to 
2.47 ia a party to the suit and another person who 
is not a party to the suit make a joint application 
for removal of an attachment, and where that ap- 
"plication is heard not in execution proceelings but 
under O. XXI, r. 58, Civil Procedure Code, and 
an order is passed upon it under O. XXI, r. 61, the 
fact that- one of the joint applicants was a party to 
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the suit does not give the party against whom the 
order under O. XXI, r. 61 was made, a right of appeal 
in spite of the express provision of O. XXI, r. 63 
of the Code. [p. 796, col, 1; ©] : 

A party who does not take any objection to the 
adoption of the procedure under O XXI, rr. 58 to 
62 of the Code and acquiesces in such procedure 
cannot subsequently contend that r. 63 which states 
the result of that procedure and provides for a suit 
and not an appeal, does not apply. [ibid; D] 

Appeal against an order of the District 
Court, Toungoo, in Civil Miscellaneous 
No. 126 of 1925. 

Mr. Thein Maung, for the Appellant. 


Mr. Maung Ni, for the Respondents. 


JUDGMENT. 

Heald, J.—In Suit No. 20 of 1925 of the 
District Court of Toungoo appellant sued 
one Po Sa to recover a debt due on cértain 
promissory notes signed by Po ‘Sa alone, 
and he joined Po Sa’s sister, the present re- 
spondent Ma Hnin U onan allegation that 
she had promised to mortgage certain lands 
belonging to her as security forthe debt in 
case Po Sa failed to pay within a certain 
time. Heclaimed that he was entitled toa 
decreefor the debt due on the notes, not only 
against Po Sa but also against Ma Hnin U. 
Ma Hnin U pleaded that the plaint disclosed 
no cause of action against her, that she 
never undertook personal liability on the 
notes, and that on thefacts alleged in the 
plaiat the decree claimed could not be pass- 
ed against her. Po Sa admitted signing the 
notes and a decree was given against him, 
the claim as against Ma Hnin U being dis- 
missed. In execution of that decree against 
Po Sa, appellant attached certain proper- 
ties as belonging to Po Sa. MaHnin Uand 
her husband Sein Win, who are the present 
respondents, filed a joint application of re- 
moval of the attachment on the ground that 
they had bought the properties from Po Sa 
shortly before the date of appellant’s suit. 
The Court said “considering the relation- 
ship between the judgment-debtor Po Sa 
and the claimants and the time and the 
circumstance under which the transfer was 
madeit is safe to assume that the intention 
of the parties was to defeat or delay the 
claim of the decree-holder U Kala. This, 
however, alone.is not sufficient to bring the 
case within the purview of s. 53 of the Trans- 
fer of Property Act. The decree holder 
must prove that his transfer was made by 
the judgment debtor Po Sa with the inten- 
tion of defeating or delaying the claima of 
his creditors generally . . . There 
is now no euch evidence. For these reasons 
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I allow the application and remove the 
attachment,” i 

Instead of filing a suit under O. XXI, 
r: 63, appellant appeals against the order re- 
moving the attachment. 

It is admitted that ordinarily noappeal lies 
against an order passed under O. XXI, 
r. 6L since 0O., XXI, r. 63 says that 
an order under r. 61 shall be conclusive, 
subject to the result of a suit under 
r. 68, but appellant contends that by reason 
of the explanation tos. 47 of the Code which 
says thata defendant against whom a suit 
has been dismissed is for the purposes of 
that section a party to the suit, the decision 
of the question whether the properties be- 
long to his judgment debtor orto respond- 
ents-is the decision of a question arising 
between parties to the suit, and that, there- 
fore, under s. 47 read with s. 2 (2) of the 
Code he hasa right of appeal. 

Two questions seem to me to arise on 
this appeal, namely: (1) Whether a per- 
son against whom a suit has been dismissed 
on the groundthat he was wrongly joined 
asa party is still a party within the mean- 
ing of the explanation to s. 47, and (2) 
Whether where a person who under the 
explanation to s. 47 is a party tothe suit 
and another person who was nota party to 
the suit make a joint application for re- 
moval of attachment, and where that ap- 


plication is heard not in the execution pro- ` 


ceedings but as an application under 
O. XXI, r. 5¢ and an order has been passed 
on it under O. XXI, r. 61, the fact that one 
of the joint applicants was a party to the 
suit gives the party against whom the order 
under r, 61 was made a right of appeal in 
spite of the express provision ofr. 63 that 
the order under r.vl shall be conclusive 
subject to the result of a suit under r. 63. 
[A]No authorities on either of these ques- 
tions have been cited at the Bar, but so far 
as the first question is concerned a some- 
what similar matter arose for considera- 
tion in the case-of Krishnappa Mudaly 
v. Periaswamy Mudaly (1) where it 
was held that a person who in a suit 
to redeem a mortgage was joined as a 
defendant on the ground that he was claim- 
ing an interest in the mortgaged property 
but who was exonerated from the suit on the 
ground that he was not a necessary: party 
because the interest which he claimed was 
adverse to that of both the mortgagor and 


(1) 88 Ind. Oas. 297; 40 M. 964; 21 M. L. T. 121: 5 
L. W. 369; 32 M. L. J. 582. : 
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the mortgagee, was not a party to the suit 
within the meaning ofs. 47 of the Code, and 
that, therefore, he was entitled to claim an 
order under O. XXI,r. 10 of the Code, when 
he was dispossessed by the holder of the 
decree in the mortgage suit. The learned 
Judges said: “The exoneration in the 
present case having been on the ground of 
misjoinder, we are of opinion that theeparty 
whose claim was not adjudicated upon does 
not remain a party to the suit for the pur- 
pose of s. 47 of the Code of Civil Proce- 
dure.” [A] 

[B] That case was mentioned in Vaddadi 
Sannamma v. Kodugunti Radhabhayi (2) 
where the learned Chief Justice said 
that the proper. course in the case of mis- 
joinder was for the Court to exercise 
the power, which it now has under O. I, 
r. 10 (2), of ordering at any stage of the 
proceedings the name of a defendant 
improperly joined to be struck out, instead 
of dismissing the suit as against him, and 
thatthis course would “have the effect of 
taking him out of the operation of s. 47 
which ought not to apply to him seeing that 
he has no real concern with the suit.” [B] 

In the suit out of which the present pro- 
csedings arise the learned Judge said: 
“ The second defendant (that is the present 
respondent Ma Hnin U) pleads that she is 
not a necessary party tothe suit and that the 
suitis bad for misjoinder of causes of acticn 
and defendants.” On this pleading he fram- 
ed an issue as to “whether the second de- 
fendant is a necessary party’? and on that 
issue he said “I have no hesitation in an- 
swering the first issuein the negative, The 
suit is based on the pro notes but the second 
defendant is not one of the executants. 
Theréfore she cannot be sued for recovery of 
money on the pro-notes. „Besides on the 
face of the plaintiff's pleadings tbe only 
relief that can be asked for against 
this defendant is for specific performance 
of her contract to transfer her garden lands 
to the plaintiff owing to the breach of pro- 
mise cn the part of her brother. Therefore, 
the claim as against this defendant must be 
dismissed.” . 

It would appear from this finding tha, 
the case was essentially one in which Ma 
Hanin U's name should have beer struck 
out under the provisions of O. I,r. 10 (2), 
and that, as a matter of fact, Ma Hnin U 
“ has no concern with the sujt.” X 


(2) 43 Ind. Oas. 935; 41 M. 418922 M. L. T. 532; 34 
M. L. J. 17; (1918) M. W. N. 23; 7 L. W, 234 
9 
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-[C] But even ifit be held that Ma Hnin U 
is still a party. to the suit under the explana- 
tion tos. 47,I am of opinion that in the 
circumstauces of this particular case no ap- 
peal lies against the order rassed under 
O. XXI, r. 61. That order was passed on a 
jointapplication which wasnot andcould not 
have been made in the execution proceed- 
ings[C]. [D]The claim of the second respond- 
ent, Sein Win, could be made only in proceed- 
ings under O. XXI, r. 58 and even if the first 
respondent Ma Hnin U would have been 
entitled to make her claim or ought to have 
made it in the execution proceedings ap- 
pellant took no objection in the lower 
Court to her application being heard as an 
application under O. XXI, r. 58, and having 
acquiesced in the adoption of the procedure 
under O. XXI, rr. 58 to 62, in that Court he 
cannot, in my opinion, now claim that r. 63 
which states the result of that procedure 
and provides for a suit and not for an ap- 
peal, does notapply.[D] 

I would, therefore, hold that no appeal lies, 
and I would dismiss the appeal with costs. 
Advocate’s fee to be thres gold mchurs. 

Cunliffe, J.—! concur. 

A.N. A. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT; 
Crvit REVISION Apericition No. 31 oF 1925. 
February 4, 1927. 
‘Present:—Mr. Rupchand Bilaram, A. J. O. 
and Mr. Lobo, A. J. C. 
KAHIMANMAL —PLAINTIFF— APPLICANT 
versus 
ASSANMAL— DEFENDANT— OPPONENT. 
Limitetion Act (IX of 1906), s. 20, Sch. I, Art. 182— 
Application for execution—Part-payment by judgment- 
debtor—Payment certified beyond limitation periol— 
Limitation whether saved—Payment towards interest 


as such. A ; 
A payment by the judgment-debtor of a certain 


amount towards part siutisfaction of the deeree which 
iscartitied beyond the period of limitation does not 
revive limitatign unless it falls within s. 20 of the 
Limitation Act. [p. 796, col. 2; A] 

Application to revise the order of the 
Jndge of the Small Causes Court, Karachi, 
dated the sth January, 1925, in execution 
proceedingsin Suit No. 875 of 1y21. 

. Mr, Chuni Lal, for the Applicant. e 
Mr. Kundaniwal Dayaram, for the Oppo- 


nent. j 
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ORDER.—This application arises out of 
execution proceedings. The plaintiff-applic” 
ant obtained a decree in the Court of Small 
Causes, Karachi, on July 15th, 1921, for 
Rs. 621 payable by monthly instalments 
of Rs. 35 the first instalment commenc- 
ing on August 15,1921. The decree fur- 
ther provided that in the event of 
failure by defendant to pay any instalment 
on thedue date the whole amount shall 
become payable at once. The plaintiff 
made no application to the Court for execu- 
tion of his decree till September 22, 1924. 
In that application he stated that he had 
received three instalments as follows:— 

Rs. 35 on August 27, 1921. 

Rs. 35 on September 17, 1921, and 

Rs. 40 on November 3, 1921. 

On thisapplicationa notice was ordered 
to issue to the defendant but was not served 
andthe application was struck off. The 
plaintiff made a second application on 
December 1, 1924, and on objection being 
raised by the defendant, the learned Small 
Cause Court Judge dismissed it on the 
ground of limitation. 

The learned Pleader for the plaintiff has 
contended that it was open tothe plaintiff 
to certify the payments even after the 
period of three years and that he having 
certified these payments in the execution 
application filed by him, on September 22, 
1924, that application waswithin the period 
of limitation. 

But the obvious reply to this contention 
is that mere paymentto him by the judg- 
ment-debtor of a certain amount towards 
part satisfaction of the decree could not 
revive limitation unless he could invoke 
the aid of s. 200f the Limitation Act. Admit- 
tedly the defendant had made default in 
the payment of the very first instalment 
and the whole amount was payable on 
August 15, 1921, and the three years ex- 
pired on August 15, 1924, unless the 
alleged payment could revive limitation. 

[A] [fthe payments had been madetowards 
interest as such or if these payments had 
been made towards principal and the fact 
of such payments had appeared in the 
handwriting of the judgment-debtor, then 
by virtue of the explanation to s. 20 such 
payments would have revived limitation. 
In this case it is admitted that the payments 
were not made towards interest as such and 
that there was no writing given by the 
judgment-debtor. Under the circumstances 
s. 20 had no application, [A] The Jearn- 
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ed Judge was, therefore, right in holding 
that the execution application was barred 
by limitation, wee: 

This application, therefore, fails and is 
dismissed with costs. 

P. B, A. Application dismissed. 

A. N. A. 


RANGOON HIGH COURT. 
LETTERS PATENT APPEAL No. 8 oF 1926. 
January 17, 1927. 

Present: —Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Cunliffe. 
MA THAN—APPELLANT 
Versus 
MAUNG BA GYAN—RESPONDENT. 

Transfer of Property Aet (IV of 1882), s. 52—Lis 
pendens—Suit filed in Court without jurisdiction— 
Return for representation—Transfer after return and 
before representation validity of—‘Suit'—‘Contentious 
proceeding — Active prosecution’-—'Due  diligence’— 
Filing in wrong Court, whether want of diligence. 

In acase wherethe subject-matter of the suit is 
land and the valuation which the plaintiff puts on 
the land is disputed and where the proper valuation is 
after enquiry found to be beyond the pecuniary limits 
of the Court in which the plaint was presented, so that 
the plaint is returned for presentation in another 
Court, and where further, the plaint is so presented 
without undue delay, a transfer made in the interval 
between the return of the plaint and its presentation 
to the proper Court is a transfer whichis prohibited 
by A 52 of the Transfer of Property Act. [p. 798, col. 

? . 

A suit is stilla ‘suit’ for the purposes of s. 52 of 
the Transfer of Property Act even though it is after- 
wards found that the Court in which it was insiituted 
had no jurisdiction to try the same. At any rate, it 
is a ‘contentious proceeding’ within the meaning of 
the said section. [p. 799, col. 1; p. 800, cols. 1 & 2; B] 

Tangore Majhi v. Jaladhar Deari (2), followed. 

The criterion as to whether or not the doctrine of 
lis pendens applies seems to be whether or not the 
suit or proceeding was being prosecuted with due 
diligence at thetime when the alleged transfer was 
made. [p. 799, col. 1; C] 

The mere fact that asuit relating to land was 
instituted ina Court which had no pecuniary juris- 
diction to try the same does not indicate any want of 
due diligence inasmuch as valuation of land is a 
matter of great difficulty and is largely a matter of 
opinion. [p. 799, col. 2; D] 4 

Mr. Ba Thein, for the Appellant. 

Mr. Villa, for the Respondent. 


JUDGMENT. 

Heald, J.—On the th December, 1919, 
the appellant Ma Than sued one Maung 
Maung, her divorced husband, for partition 
and possession of her half share of a hold- 
ing of paddy land. She valued the land 

at Rs, 20 per acre, and the share which 
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she claimed at Rs. 350. She accordingly 
filed her suitin the Township Court at 
Bogale, which deals with suits up to Rs. 5(0 
in value. The defendant Maung Maung 
filed a written statement in which he plead- 
ed inter alia that the land was worth at 
least Rs. 60 an acre and thdt the share 
which appellant claimed was worth at least 
Rs. 1,000. The Court which had already 
admitted the plaint and registered it under 
the provisions of O. IV, r. 2, framed a 
preliminary issue as to the proper valua- 
tion of the suit and took evidence as to 
the acreage of the holding and the value 
per acre. 

On the 14th of May, 1920, the Court’ re- 
corded a finding that the proper valuation 
of the suit would be Rs, 750 and on that 
finding it directed that the plaint be 
returned for presentation in the proper 
Court, the proper Court being the Sub-Di- 
visional Court at Pyapon. 

On the 20th of May, 1920, Maung Maung, 
undoubtedly, with the intention of defeat- 
ing appellant's claim, executed a convey- 
ance of the land to one Maung Tin, who 
has since conveyed it to respondent. 

On the next day, the Zlst of May, 1920, 
appellant presented the plaint which had 
been returned to her in the Sub-Divi- 
sional Court. The suit was tried in that 
Court and appellant obtained a décree for 
half the land, 

She then sued Maung Maung for mesne 
profits in respect of her half share in the 
land and she joined respondent as being 
in possession of that share and as, there- 
fore, being liable to her for her share of the 
profits. i : 

In that suit the question arose whether 
or not the sale of the land by Maung Maung 
to Maung Tin, in so far asit affected her 
half share, was prohibited by s. 52 ‘of the 
Transfer of Property Act. ° 

The trial Court said that both the trans- 
fer to Maung Tin and the transfer to 
respondent took place while appellant's 
suit against Maung Maung was pending and 
found that those transfers did not affect 
appellant's interest in the land. | 

The lower Appellate Oourtsaid thatthe only 
question which arose in the appeal before it 
was whether or not on the 20th May, 1920, 
when the land in question was sold by" 
Maung Maung to Maung Tin, there was 
a suit panding so as to introduce the doc- ° 
trine of lis pendens as expounded in s. 52 
of the Transfer of Property’Act. On this 
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question the learned Judge held that ap- 


pellant’s active prosecution of the suit 
began in December, 1919, when she 
first filed her plaint in the Township 
Court and that because the transfer of the 
land by Maung Maung was made during 
that active prosecution of the suit the 
trial Court was right in applying the doc- 
trine of lis pendens and in giving appellant 
a decree against respondent. 

Thé case came before a Single Judge of 
this Court on second appeal and the learn- 
ed Judge held that because the value of 
appellant's claim was found to be beyond 
the pecuniary limits of the jurisdiction 
of the Court in which her plaint was first 
presented, there was no suit instituted or 
prosecuted in that Court and that, therefore, 
no suit was pending until the plaint was 
presented in the Sub-Divisional Court, so 
that the sale by Maung Maung to Maung 
Tin, which took place on the day before 
the presentation ofthe plaint in the Sub- 
Divisional Court, was not affected by the 
principles of lis pendens. 

The learned Judge recorded, however, 
that the question of law which arose in 
the appeal was important, and he declared 
that the case was a fit one for appeal 
under cl. 13 of the Letters Patent. 


[A] The question which thus comes be- 


fore us in this appeal is whether in a case 
where the subject-matter of the suit is 
land and the valuation which the plaintiff 
puts on the land is disputed and where 
the proper valuation is after enquiry found 
to be beyond the pecuniary limits of the 
Court in which the plaint was presented, 
so thatthe plaint is returned for presen- 
tation in another Court, and where further, 
the plaint is so presented without undue 
delay, a transfer made in the interval 
between the return’ of the plaint and its 
presentation to-the proper Court isa 
transfer which is prohibited by s. 52 of 
the Transfer of Property Act. [A] , 

There seems to be no direct authority 
on the subject. The only cases cited at 
the Barand in the text books are the 
cases of Sitarwmaswamy V. Dulla Lakshmi 
Narasammg (1) and Tangore Majhi v. Jala- 
dhar Deari (2). In the former of these 
cases the property in dispute was mort- 
gaged py the defendant while the suit was 
pending in-the Court in which the plaint 
was filed. The plaint was subsequently 

(1) 48 Ind. Cas, 840; 41 M. 510; 8 L. W. 2r, 

(2) 5 Ind, Qs, 691; 14 O. W. N. 322. 
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returned for presentation in the proper 
Court on the ground that the value of 
the subject-matter of the suit was beyond 
the pecuniary limits of the jurisdiction of 
the Gourt in which the plaint was first 
presented. The mortgagee was not made 
a party to the suit, but he claimed that he 
was entitled to appeal against the decree 
passed in it. A Bench of the High 
Court at Madras said that they were 
“inclined to think that where a plaint is 
returned for presentation to the proper,Court, 
any devolution of interest which took place 
while the proceedings were pending in the 
first Court must Be taken to be devolution 
in the course of the suit which was subse- 
quently tried in the second Court.” This 
remark, was, however, obiter, and the circum- 
stances of that case were different, since in 
the present case the alleged devolution 
took place in the interval between the 
return of the plaint by the first Cuurt and 
its presentation in the second Court. In 
the case of Tangore Majhi v Jaladhar Dear 
(2), which does not seem to have been 
officially reported, the facts were also difer- 
In that case the plaint was first pre- 
sented ina lower Court, which found that 
the subject matter was beyond the pecuniary 
limits of its jurisdiction and returned the 
plaint to be presented in the proper Court. 
It was presented in a higher Court, which 
found that the valuation was within the 
pecuniary limits of the lower Court and 
returned the plaint again to be presented in . 
the lower Court. The devolution of interest 
took place while the case was pending 
before the higher Court, and there can be 
no doubt that that Oourt had jurisdiction 
to try the case, although it refused to do so. 
The Bench of the Calcutta High Court said 
“even if the higher Court had no 
jurisdiction it does not follow that the case 
would not fall within the provisions of s. 52 
of the Transfer of Property Act. The 
words ‘active prosecution’ in that section 
must refer to prosecution by the plaintiff. 
That a plaintiff can actively prosecute a 
suit in a Court which from defect of juris- 
diction is unable to entertain it is clear from 
the wording ofs. 14 of the Limitation Act 
XV of 1877, in which the Legislature has 
adopted that very phraseology.” 

It is clear that neither of these decisions 
is an authority on the question before 
us, which is in effect whether a plaintiff 
who has presented his plaint in a wrong 
Court can be regarded as actively proses 

` 
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cuting a suit or proceeding in the interval 
between the return of the plaint for presen- 
tation in another Court and its actual 
presentation in that Court. 

(B) The learned Judge who decided the 
question in this Court heid, as I have said, 
that there was no “suit” until the plaint 
was properly presented in the second Court. 
In’ my opinion this view was unduly 
technical.. Asa matter of fact, the plaint 
was admitted and the proceedings were 
registered as a suit in the Township Court. 
A preliminary issue was framed there and 
evidence was taken. It would seem, there- 
fore, there was actually a suit instituted, 
although, as d4ppeared later, that particular 
Court had not jurisdiction to decide it. I 
am fortified in this view by the actual 
wording of O. VII, r. 10 which says that at 
any stage of ‘the suit” the plaint shall he 
returned to be presented to the Court in 
which “the suit” should have heen 
instituted. I have no hesitation, therefore, 
in holding that in this case there was a 
suit instituted in the Township Court and 
Isee no reason to doubt that for the 
purposes of 5. 52 of the Transfer of 
Property Act, the suit in the Sub-Divisional 
Court was the active prosecution of that 
Buit. i 

But even if the proceedings in the 
Township Court were not technically a suit 
they were undoubtedly a “proceeding”, and 
a “contentious proceeding” and the words 
used in s. 52 of the Transfer of Property Act 
are “a contentious suit or proceeding.” The 
“suit” in the Sub-Divisional Court was, in 
my opinion, part of the “active prosecution” 
of the “suit or proceeding” which started 
in the Township Court, and the only 
question which remains for decision is 
whether the interval between the return 
of the plaint in the suit or proceeding in the 
Township Court and its presentation in 
the Sub-Divisional Court can reasonably 
be regarded as part of the active prosecu- 
tion of appellant's “suit or proceeding.” [B] 

[C] On the authorities the criterion as 
to whether or not the doctrine of lis pendens 
applies seems to be whether or not the 
suit or proceeding was being prosecuted 
with due diligence at the time when the 
alleged transfer was made.[C] Itcannot be 
said, and indeed it is not suggested, that 
in this case the period of seven days which 
elapsed between the return of the plaint 
in the Township Court at Bogale and its 
presentation in the Sub-Divisiona] Court 
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at Pyapon was tinreasonably long or indi- 
cates any want of due diligence. [D]It can- 
not be said either that the filing of the 
plaint in the wrong Court indicates any 
want of due diligence since the valuation 
of land is a matter of difficulty and is 
largely a matter of opinion, the price of 


‘land in this country fluctuating enorm- 


ously. [D] . 

I would hold, therefore, that there was 
no want of due diligence and that the trans- 
fer in favour of respondent, which took 
place on the 20th of May, 1920, took place 
during the active prosecution of appel- 
lant’s suitor proceeding which began in 
the Township Court on the 6th of Decem- 
ber, 1919, and, so far as it affected appel- 
lant’s interest, was a transfer which ig 
prohibited by s. 52 of the Transfer of Pro- 
perty Act. 

I would, therefore, setaside the judg- 
ment of this Court in Civil Second Appeal 
No. 397 of 1924 and restore the decree of 
the District Court dismissing respondent's 
appeal with costs for appellant through- 
out. 

Cunliffe, J.—This is-an appeal from 
a judgment of Mr. Justice Carr. It in- 
volves a short point of law and has been 
specially certified under the Letters Patent 
by the learned Judge as fit for appeal. 

The facts are shortly as follows:—Plaint- 
iff, who had secured a divorce from her 
husband, brought an action against him 
for a half share in certain paddy land. 


It was contended on behalf of the husband. 


that the amount involved was in excess 
of the jurisdiction of the’ Township Court 
in which the action was lodged. The 
Judge of the Township Court agreed with 
this contention and returned the plaint to 
be filed in the Sub-Divisional Court. The 
case was there heard and the plaintiff's 
claim was dismissed. On appeal, however, 
to the Divisional Court, plaintiff obtafned 
a decree in her favour, 

She then sued for mesne profits on the 
share of the land which had been award- 
ed to her. It was argued that her husband 
had sold the whole of the land to one Ba 
Tin on a date between that on which the 
original suit was filed and a date on 
which it was returned to the appropriate 
Court as mentioned above. The question 
before Mr. Justice Carr was whether the 
purchaser's title was subject to the doctrine 


of lis pendens although the first suit wag ° 


improperly brought, 


9 
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The two Courts below found that the 
conveyance of the land took place pendente 
lite. Mr. Justice Carr came to an opposite 
conclusion by virtue ofhisconstruction ofthe 
provisions of s. 52 of the Transfer of Property 
Act. That section runsas follows: “During 
the active prosecution in any Court having 
authority in British India or established 
beyond the limits of British India by the 
Governor-General in ‘Council’ of a conten- 
tious suit or proceeding in which any 
right to immoveable property is directly 
and specifically in question, the property 
cannot be transferred or otherwise dealt 
with by any party to the suit or pro- 
ceeding so as to afftct the rights of any 
other party thereto under any decree or 
order which may be made therein, except 
under the authority of the Court and on 
such terms as it may impose.” ; 
The learned Judge took the view that 
it could not be said at the material time 
that any suit was pending because the 
suit. concerned was a misconceived action 
in a Court which had nojurisdiction. He 
went so far as to hold that no suit within 
the meaning of s.52 was pending at all 
at the materialtime and that the doctrine 
of lis pendens did not accrue until the in- 
stitution of the suit in the Sub-Divisional 
Court which actually took place a day after 
the execution of the conveyance. | 
[B] There is direct authority on this 
very pointin the case of Tangore Majhi 
y. Jaladhar Deari (2), There it was held 
that the rule of lis pendens will operate 
in favour of a plaintiff, who, at the time 
of the transfer was erroneously prosecut- 
ing his suit in a Court which from defect 
of jurisdiction was unable to entertain it 
and in consequence returned it for pre- 
sentation to the appropriate Court, which 
Court, ultimately decreed, the suit on the 
basis of a lawful compromise. The de- 
Cision in question appears to me to „be 
based on a sound principle of equity. 
Here the suit was eventually decreed in 
the wife's favpur. There was no evidence 
that the mistake in the institution of the 
original stit in the first Court was due 
to her negligence or fault. She, indeed, 
as far as the evidence showed, acted with 
edue "diligence and bona fide. Eventually, 
as has been observed, she was success- 
ful. : ° D gu 
From the ‘commencement, the plaintiff 
jn the words* qf s. 52° was engaged. in 
“actively prosecuting” her suit, Tam of the 
ki . 
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opinion that even if a person actively pro- 
secutes a suit in a Court which from de- 
fect of jurisdiction is an inappropriate 
tribunal, yet such active prosecution is 
contemplated by the section under re- 
gard. [B] | 

The same principle has been adopted in 
a construction of the Limitation Act. For 
these reasons I am of opinion, that the 
appeal should be allowed with costs. 

A. N. A. Appeal allowed. 


. CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE DecreEs Nos. 1871 
AND 1872 or 1924. 

December 9, 1926. 

- Present:—Mr. Justice- Duval and 
Mr. Justice Mitter. 

KSHETRA LAL SINGHA ROY— 
PLAINTIFF—APPELLANT 


- Versus 
PROHLAD CHANDRA MAJUMDAR 
AND ANOTHER—DE&FENDANTS—RESPONDENTS. . 

Bengal Tenancy Act (VIII of 1885), s. 105—~Assess- 
ment of rent—Question not raised in assessment pro- - 
ceedings, whether can be raised in suit. 

Where proceedings under s. 105 of the Bengal Ten- 
ancy Act are based on the assumption that the land, 
which is the subject-matter of the proceedings, is rent- 
paying land and the question whether the land is mal 
or lakherajis not raised at any stage of the proceedings, 


‘ owing tothe fact that there is no appearance on be- 


half of tenants, the question can subsequently be 
agitated in a suit between the parties and a plea 
based on such question is not barred by the provi- 
sions of s. 105 of the Act. 

Appeals against the decrees of the Sub- 
ordinate Judge, Burdwan, dated the 17th of 


-April, 1924, affirming those of the Munsif, 


First Court Burdwan, dated the 19th of 
April, 1923. 


Babus Sitaram Banerjee and Bejoy 


‘Prosad Singha, for the Appellant. 


Babus Hiralal Chakravarti and Shamdas 
Bhattacharjee, for the Respondents. 

' JUDGMENT. 

Mitter, J.—These twoappeals have been 
preferred bythe plaintiff and arise out of 
two suits which were tried together by 
consent of parties. The plaintiff, the land- 


‘lord, brought a rent suit against the 


Mazumdars. The landlord sued for rent at 
the rate of Rs. 55-14 with cess and 
damages for the years 1325 to 1328. He 
based his claim on a decree under s. 109 
passed by the Assistant Settlement Officer 
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under Chap, X of the Bengal Tenancy Act. 
The other suit was filed by the tenant— 
Mazumdars against the landlord alleging 
thkt the disputed property in respect of 
which the rent suit was brought was 
lakheraj tank and that no rent was ever 
paid in respect of it to the landlord. It 
was further alleged in the plaint in thatisuit’ 
that .the Assistant Settlement Officer had 
no jurisdiction to assess rent of tanks as 
they were not agricultural holdings and 
that consequently the decree under s. 105 
is not binding on them. The Court of 
firat instance decreed the title suit of the 
tenants and dismissed the rent-suit of the 
landlord holding that it was established 
by evidence that the Mazumdars had been 
possessing these lands for a long time with- 
out payment ofrent and from other evi- 
dence it came to the coriclusion that it 
was lakheraj property and that no rent 
was assessable on it. An appeal was car- 
ried by the plaintiff to the Subordinate 
Judge who affirmed the decision of the first 
Court and dismissed both the appeals. 
The landlord has appealed in both the 
| cases, 

It .has been contended before us by the 
learned Vakilfor the appellant that the 
title suit was not maintainable as the 
question which was raised in that suit 
formed the subject-matter of the proceed- 
ings under s. 105 of the Bengal Tenancy 
Act and reliance was placed on the deci- 
sion ofa Full Benchof this Court report- 
ed in Bacharam Choudhuri v. Puran Chan- 
dra Chatterji (1). I may mention here that 
the lower Appellate Court rested its deci- 
sion on the ground. that the period for 
limitation for a declaratory suit was six 
years and that the plaintiff was entitled 
to bring a suit within six years and three 
months under the provisions of cl. (4) of 
s. 111-B of the Bengal Tenancy Act. That 
ground has also been attacked by the 
learned Vakil for the appellant in this 
Court and it is contended that the suit 
is barred by six years’ period of limita- 
tion as the plaintiff was not entitled to 
the deduction of three months within 
which it was necessary to bring a suit 
under s. 105. - 

With regard to the last of these con- 
tentions we think that the contention is 
wholly untenable haying regard to the 
express provisions of s. 111-B,cl. 4. The 


W 88 Ind. Cas. 637; 29 C. W. N. 755; 41 O. L, J, 
$56; A. L R. 1925 Oal, 845; 52 0, 894 (F, B.). 
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sub-clause of the section runs as follows:— 
“Where the making of an application or 
institution of a suit has been delayed owing 
to the operation of sub-s, (1) the period 
of three months therein“mentioned shall 
be excluded in computing the period of 
limitation prescribed for such suit or 
application.” It was not open to the tenant 
to bring a suit within the three months. 
Consequently the period must be excbud- 
ed in computing limitation. This ground 
of appeal, therefore, fails. 

«With regard to the other ground as to 
the bar raised by the proceedings under 
s. 105 it is found by the lower Appellate 
Court that in the proceedings for settle- 
ment of fair and equitable rent in the 
disputed tank the plaintiff did not appear. 
The proceeding was an ex parte one. No 
issue as to whether the land was or was 
not liable to pay rent was raised by the 
Revenue Officer. On this ground the 
lower Appellate Oourt held that the pro- 
ceedings under s. 105 did not operate as 
a bar to the maintainability of the tenants’ 
suit. As we have already stated the first 
Court in holding that proceedings under 
s. 105 did not operate as bar to the ten- 
ants’ suit for declaration rested its de- 
cision on the ground that the Assistant 
Settlement Officer had no jurisdiction, 
It is not necessary to go into that ques- 
tion for it seems to us that it cannot be 
said in this case that the question whe- 
ther the land was mal or lakheraj was 
raised at any stage of the proceedings 
under s. 105. It is true that the landlord 
came to Court on the basis of the finally 
published Record of Rights. As there 
was no appearance on behalf of the ten- 
ants the question whether the land was 
rent-paying or lakheraj land could not be 
agitated and could not form.the subject- 
matter of the proceedings under s. 405, 
The s. 105 proceedings were based on the 
assumption that the land was rent paying, 
This ground of appeal also fails, 

The result is that both the appeals are 


dismissed with costs. | . 
Duval, J.—I agree, as 
Z, K. Appeals dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Civiz REVISION APPLICATION No. 47 or 1925. 
February 4, 1927. 
Present:—Mr. Rupchand Bilaram, A. J. O. 
and Mr, Lobo, A. J.C. 
LILARAM AND oruprs—APPLIOANTS 


VETSUS 
BALOHAND AND OTHERS— OPPONENTS, 

Çivil Procedure Code (Act V of 1908), Sch. II, 
Para 15 (e)}—Award—" Otherwise invalid", scope of — 
Arbitrators, powers of—Person not party to suit, 
whether can be made party to award, 

It is not open to an arbitrator in a reference pending 
8 suit to treat a person who is not a party to the suit 
as a party to the arbitration and decide disputes be- 
tween parties to the suit or any of them and such 
person. 


Application to revise on order of the 
_Sub-Judge, Sehwan, dated the 3lst March, 
1925, in Suit No. 550 of 1925. - 

Mr. Dipchand Chandumal, for the Appli- 
cants. 
| Mr. Fatehchand Assudamal, for 
ponents. 


JUDGMENT.—This is a revision ap- 
plication against the order of the learned 
Sub- Judge of Sehwan disallowing objections 
to an award made ina suit and passing a 
decree in terms of the award. 
|. It appears that the plaintiffs instituted 
this suit for settlement.of partnership ac- 
.counts which according to them commenc- 
ed in Sambat 1976 and ended in Sambat 
.1979. The defendants inter alia pleaded 
that there were two other prior partnerships 
in which one ‘Idanmal was also a partner 
“with the plaintiffs and the defendants; that 
-all the accounts had to be taken together in 
the suifand thatifany partnership accounts 
were to be taken Idanmal should be made a 
party to the suit. One of the issues raised 
by the Court was whether Idanmal was a 
necessary party tothe suit. The disputes 
wege thereafter.referred to arbitration. The 
arbitrators disallowed the claim of the 
plaintiffs and on the contrary passed a de- 
cree against the plaintiffs for Rs. 12,456 odd. 
In para. 1 of their award they stated as fol- 
lows:— `. ; 

“In this suit Idanmalis joined as de- 
fendant?” In para. 7 of their award they 
stated that “the share of each defendant 
in the sum of Rs, 12,456 odd, awarded 
agałnst the plaintiffs is shown below ac- 
cording to which the Court may pass a decree 
against the plaintiffs. A 

“The plaintiffs to pay ....... NAK kenaa a 

; is to the defendant 


the Op- 
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No. 5 Alumal and with him Idanmal de- 
fendant Rs. 5,458-10-4 less debt.” i 
Now the main objection of the applicants 
taken before the lower Court and which 
has been preseed before us is thatit was 
not open to the arbitrators to join Idanmal 
as aparty to the proceedings before them, 
that as' soon as they had come to the conclu- 
sion that Idanmal was a partner in the 
transactions of which they were taking 
accounts they should either have dismissed . 
the suit as not having been properly con- 
stituted or they should have stayed their 
bands and asked the parties to apply to the 
Court to have Idanmal joined as a party; 


. and if thereafter all the parties including 


Tdanmalhad again agreed to refer their dis- 
putes to the same arbitrators they shculd 
then have proceeded with the matter. 

It is urged and not without considerable 
force, that the award happens to be benefi- 
cial to Idanmal. He has not complained, but 
ifthe award had been against him it was 
open to Idanmal to file a fresh suit for settle- 
ment of the same partnership accounts, on 
the ground that he was not a party to 
the suit; why should they, therefore, be now 
bound to pay the amounts which have been 
awarded either to Idanmal or ‘to any 
other partners. It is equally. open to the 
plaintiff to urge that all that he bargained 
for when he referred the disputes to the 


“arbitration was thatthe arbitrators would . 


either settle the disputes pertaining to the 
partnership in which Idanmal was a part- 
ner or dismiss his suit for want of proper 
parties and that-he never agreed to. their 
deciding for the dispute regarding the 
prior partnership or to a decree being passed 
against him. The arbitrators were evident- 
ly conscious of the defect-in their proceed- 
ings, They probably realizedthat though 
they had made Idanmala party -before 
them he was not a party to the suit and, 
therefore, they awardeda lump sum to 
Idanmal and Ailmal together so ‘that the 
latter who was a party to the suit may 
enforce the decree on behalf of both. 

Itis abundantly clear that the arbitrators 
have exceeded their jurisdiction in treating 
a person as a party to the suit when he 
had not been properly served, and in settl- 
ing partnership accounts between him and 
the other partners who alone were 
parties to the suit. However just, and 
equitable the award may be “itis other. 
wise invalid” within the meaning of para 
15, sub-cl. (c) of Sch. I, Civil Procedur? 
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Code. We think this objection is fatal 
to the award and the learned Judge has 
` exceeded his jurisdiction in giving effect 
to it. 

We accordingly set aside the award and 
allow the appeal with costs and remand the 
case to the lower Court for being dealt 
with according to law. 


P. B, A, Appeal allowed. . 


OUDH CHIEF COURT. 
Sroonn Orvin Appear No. 221 oF 1926. 
February 16, 1927. 
Present:—Sir Louis Stuart, KT., 

Chief Judge, and Mr. Justice Hasan. 
JHAGOO SINGH AND OTHERS— 
DEFENDANTS —APPELLANTS 
Versus 
Tus DE PUTY COMMISSIONER or 
-PARTABGARH as MANAGER, COURT 
or WARDS—Puaintire—Resrondest. 

Adverse possession--Under-proprietary right—Long 
possession and payment of reni—Possession not trace- 
able to under-proprictary right—Under-proprietary 


right, whether acquired---Description by Manager of 
- Court of Wards as under-proprietor and realization 


of rent from mortgagees, whether creates title by es- ° 


toppel, 

Long possession although nccompanied by payment 
‘of rent, caunot create under-proprietary title by adverse 
. possession, if the origin of such possession is not 

traced to have begun in under-proprietary rights. [p. 
“803, col. 2; AJ 

- Mohammad Mumtaz Ali Khan v. Mohun Singh (1), 
applied. 

The act of a Deputy Commissioner who held a 
person's estate as Manager on behalf of the Court of 
Wards either in describing the persons in ‘possession 
of land belonging to the estate as under-proprietors 

-or in decepting rents from their mortgagees cannot 
„create a title by estoppel in their favour where no 
such title really existed. [p. 804, col. 1; B] 

Mitra Sen Singh v. Janki Kuar (2), followed. 

Second appeal against the decree and 

judgment of the District Judge, Rae Bareli, 
dated the 10th March, 1926, upholding those 
of the Subordinate J udge, Partabgarh, dated 
the 20th April, 1925. 

Mr. H. D. Chandra, for the Appellants. 

Messrs. G. H. Thomas, Government Advo- 
cate, and H. K. Ghosh, Government Pleader, 
for the Respondent. 


_. JUDGMENT.—This is the defendants’ 

appeal from the decree of the District 
Judge of Rae Bareli, dated the 10th of 
March, 1926, affirming the decree of the 
Subordinate J udge of Partabgarh, dated the 
-20th of April, 1925, 
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The village of Pachchauri Khurd i is held 
by the defendants on a tenure of payment of 
rent to theplaintiff- respondent. The question 
in the case is whether the defendants held 
the village in the right of under-proprietary 
tenure ornot. The plaintiff's case is that 
the defendants possessed no” under-pro- 
prietary rights in village Pachchauri Khurd. 
The defence is that they do ‘possess such 
rights. On consideration of the evidence 
‘both the Courts below have come to the 
conclusion that the defendants have failed 
to establish under-proprietary rights in 
respect of their possession of the village in 
suit. 

[A] Apart from the merits of the ‘case 
there appears to have’ been raised three 
other points in the case by way of defence, 
One was that the plaintiff's claini was 
barred by limitation. The point has been 
decided by the Courts below against the 
defendants and we agree with the decision 
of those Courts in that behalf. Under 
the cover of this point it was argued that 
the defendants had acquired under-pro- 
prietary title to the village in suit by 
exercise of adverse possession for a long 
period of time. That the defendants have 
held the village for longis not- disputed. 
It is alsonot disputed that they are under 
an obligation to pay rent to the plaintiff- 
respondent in consideration of their posses- 
sion ofthe village, Those being the out- 
standing facts we see no groundon which 
the possession of the defendants, the origin 
of which isnot traced tohave begun in 
under-proprietary rights, can create title 
of that nature in their favour by adverse 
possession. Itseems tous that the matter 
is concluded by the recent decision of their 
Lordships of the Privy Council in the case 
of Mohammad Mumtaz Ali Khan v, Mohan 
Singh (1). [A] 

The second point taken in defenep was 
that the plaintiff was estopped from deny- 
ing the defendants’ under-proprietary title 
in respect ofthe village in suit. In sup- 
port of the plea ofestoppel two facts were 
relied upon: Series of alienations by way 
of mortgages made by the defendants and 
(2) description of the defendants as under- 
proprietors on receipt of rents. 

As regards the first point, there is no ee 


o 74 Ind. Qas. 476; 50I A. 20%; A. I. R. 1923 P 
O. 118; 21 A. L. J, 757; 45 A. 419; 26 O. O. 231; 45 
M L J 628;90.& A L R 0h 10 ©. ts 4885 
19 L. W. 283: 39 O. L. J. 205; 2870. W. N, 640; 3) 
M, L. T. 821 (P,Q), 
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dence that the plaintif ever accepted these 
mortgages as effective in their character, All 
that is provedisthat the Deputy Commission- 
er,who held the plaintifi’s estate as Manager 
on behalf of the*Court of Wards for some 
time realized rents from the mortgagees: 
but the acts of the Deputy Commissioner 
in this behalf are rot binding on the 
proprietor, the plaintiff, 

[B] As regards the second point, here 
again the rents were realized from the 
mortgagees by the Deputy Commissioner. 
The act of the Deputy Commissioner either 
in describing the defendants as under- prc- 
prietors or in accepting rents from their 
mortgagees cannot create a title by estoppel 
in favour of the’ defendants where no 
such title really existed. In support of this 
proposition we may refer to a recent deci- 
sion of their Lordships of the Privy Council 
in the case of Mitra Sen Singh v. Janki 
Kuar (2). There is no other point in the 
case. [B] 

The appeal fails sndis dismissed with 
coste. 

Aona diom 
(2) 82 Ind, Cas, 946; 51. 1. ae Ha T 
P. 0. 213; (1924) M. W. N. 703; 20 L. W. 566: 47 M. 
L. J. 591; 26 Bom. L. R. 1134; 40 O. L. J. 468; 35 
x D g i R e e A 208; L. R. 6 A. 
W. N. 426; 3 Pat, Le R. 169 (P. 5). Gi 


BALWANT SINGH ¥, HARDEEN, 


| | 
tôi to. i997) 


the surrender; it is not open to him to contest it on 
the’ ground that the proposed surrender by the 


guardian is not for the benefit of the minor. [p. 808, 
col. 1; B] . 
A suit on behalf ofa minor for a mere declaration 


that the surrender of an ex-proprietary tenancy by 
his guardian is invalid is not maintainable inasmuch 
as, if the surrender be invalid the minor will be 
entitled to get a decree for possession. [ibid; C] 

Obiter—Such a suit will be barred if not instituted 
within the period prescribed by s. 79 of the Agra 
Tenancy Act inasmuch as if the surrender is invalid, 
the defendants must be treated to have ejected the 
plaintiff otherwise than in accordance with the pro- 
visions of the Act. [ibid; D] 

Second appeal from a decree of the Sub- 
ordinate Judge, Cawnpore, dated the 20th 
of May, 1924. 

Mr, U. S. Bajpai, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents, 


JUDGMENT.—This is an appeal by 
two plaintiffs, and arises out of a suit 
brought by them for a declaration that the 
surrender of certain ex- proprietary holdings 
belonging to them effected by their certifi- 
cated guardian Badlu Singh, was not binding 
on them, and was ineffectual to terminate 
their rights as tenants in those holdings. 

There is no controversy about the facts 
and they are shortly these:—Badlu Singh 
was appointed guardian of the minor plaint- 
iffs by the District Judge. With the per- 
mission of the District Judge Badlu Singh 
transferred certain zemindart properties be- 
longing to the plaintiffs to the defendant- 
respondents in February and March, 1920, 


` On the sale being effected, the minors ac- 


ALLAHABAD HIGH COURT, 
Sxoonp O1vin APPEAL No. 1451 or 1924. 
3 April 14, 1927. 

Present :—Mr. Justice Iqbal Ahmad. 
BALWANT SINGH AND ANOTRER— 
PLaINTIFFsS—APPELLANTS 

: TETSUS 

HARDEEN-ANV OTHERS—DEFENDANTS— 

@ RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 29— 
Ex-proprietary holding—Surrender of holding by 
guardian, whether ‘transfer'—Sanction of District 
Judge, whether necessary—Suit for mere declaration 
or invalidity of transfer, maintainability of—Specific 


elief Act (I of 1877), s. 42—Limitation of suit to . 


set aside surrender—Agra Tenancy Ac 
ss. 79, 83, 8b, J Pia Gee SO 
The surrender of an ex-proprietary holding is not 
a transfer within the meaning of s. 29 of the Guar- 
dians and Wards Act, and consequently, the previous 
perfiisSion of the District Judge under the said 
section is not necessary to authorise a guardian to 
ae such a holding. [p. 805, col. lp. 806, col. 
If, the. guardian ‘of a minor tenant surrenders an 
¢x-proprietary holding the zemindar cannot but accept 


. 
. 


_ Singh from guardianship. 


quired ex-proprietary rights in the sir lands 
that appertained to the share sold. On the 
9thof July, 1920,an application for surrender 
of theex-proprietary holdings, that came into 
existence on the sale cf a zemindari share, 
was filed by Badlu Singh, the guardian of 
the plaintiffs in the Court of the Tehsildar, 
and the proposed surrender was accepted 
by the defendants-respondents on the 6th of 
October, 1920. It has been found by the 
lower Appellate Court that the defendants- 
respondents have been in possession of the 
holdings not from the date of the surrender 
but from the date of the sale in their favour. 

Two years after the surrender one Phul 
Singh applied for the removal of Badlu 


That application, not having been con» 
tested by Badlu Singh was granted and 
Phul Singh was appointed guardian of the 
plaintiffs, and the present suit was filed by 
Phul Singh as the next friend of the minors, 
The trial Court has found that the proceed. 
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ings for the removal of Badlu Singh and 
for the appointment of Phul Singh as guar- 
dian were collusive and were initiated pos- 
sibly with a view to launch the suit that has 
given rise to the present litigation, and the 
circumstances do point to this conclusion, 

The plaintiffs’ case was that the defend- 
ants-respondents had managed to secure the 
surrender in collusion with Badlu Singh, 
and the surrender having been made with- 
out the permission of the District Judge, 
was not binding on them. 

The defendants denied the allegation of 
collusion, and maintained that the surrender 
was valid and binding on the plaintiffs and 
that the suit was barred by s. 79 of the Ten- 
ancy Act. Thetrial Court held that, inasmuch 
as the zemindar? share with all the rights of 
sir and khudkasht and other rights apper- 
taining to that share was sold tothe de- 
fendants, it was not at all necessary for the 
guardian, to obtain the sanction of the Dis- 
trict Judge before making a surrender of 
the ex-proprietary rights. Itfurther held that 
“the surrender was, therefore, inno way a 
fraudulent or collusive one ond is, therefore, 

' binding on the plaintiffs”. 
ings that Court dismissed the plaintiffs’ 
suit. 

On appeal by the plaintiffs the lower 
Appellate Court has affirmed the decresofthe 
trial Court, The lower Appellate Court has 
held that “there is also no evidence of 
fraud or collusion between the respondents 
and Badlu Singh” and that the suit was 
barred by s, 79 of the Tenancy Act (II 
of 1901). In my judgment the decrees of 

| the Courts below: are perfectly correct and 
must be affirmed. ButI prefer to base my 
decision on grounds other than those as- 
signed by the Courts below. 

It is to be noted at the outset thatthe 
case about the collusion between Badlu 
Singh and the defendant-respondents set 
up by the plaintiffs has broken down, and, 
therefore, it has to be taken that the sur- 
render cannot be avoided on the ground 
that it was brought about surreptitiously 
at the instance of the defendants. [A] It 
remains to consider whether on any other 
ground the plaintiffs can successfully im- 
pugn the validity of the surrender. The 
plaintiffs maintained that the surrender 
having been made without the sanction of 
the District Judge was invalid. Presum- 
ably the advisors of the plaintiffs had s. 29 
of the Guardians and Wards Act in con- 
templation when attacking the-eurrender 
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on the ground mentioned above. By s. 
29 of the Guardians and Wards Act (VIII 
of 1890) a guardian of a minor's pro- 
perty, other than a Collector, appointed by 
a Court is prohibited “from mortgaging 
or charging or transferring “by sale, gift, 
exchange or otherwise any ‘part of the 
immoveable property of his, ward” with- | 
out the previous permission of the Dis- 
trict Judge. Obviously the transaction in 
controversy in the present case was not a 
mortgage or a charge. Therefore, s. 29 
can only apply ifthe surrender of the ex- 
proprietary rights can be regarded as a 
transfer of immoveable property. It may 
be conceded that the, right of a tenant 
in his holding is immoveable property, 
but I am unable to hold that the sur- 
render of a holding is a transfer within 
the meaning of s. 29 of the Guardians and 
Wards Act. A transfer predicates the 
divesting of certain rights from the trans- 
feror and vesting of corresponding right 
in the transfer. By s. 5 of the Transfer 
of Property Act the phrase “transfer of 
property” has been defined as “an act by 
which a living person conveys property, 
in present or in future to one or more 
other living persons or to himself or to 
one or more other living . persons.” By 
surrender of a holding the cultivatory 
rights vested in the tenant do not pass 
from him to the landholder but drop and 
are extinguished. By surrender those 
tights do not vest in the landholder. 
Further, it is to be remembered that an 
ex-proprietary tenant has not the right 
to transfer his ex-proprietary holding, and, 
therefore, it is impossible to Hold that, 
though the right of transfer is denied to 
an ex-proprietary tenant by the Tenancy 
Act, still by s. 83 of the same Act the 
same right is conceded to,him. In this 
connection reference may be made tps. 6 
of the Transfer of Property Act which 
provides’ that “property of any kind may 
be transferred, except as otherwise pro- 
vided by this Act or by any other law 
for the time being in force.” That sec- 
tion shows that only such property, the 
transfer of which is not prohibited by any 
law for the time being in force, can be 
made the subject of transfer. As an ex- 
proprietary tenant cannot transfer his*ex- 
proprietary holding, the surrender by him 
cannot be held to bea transfer within the 
meaning of s. 29 of the Guardians and 
Wards Act. It follows, therefore, that pree 
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vious permission of the District Judge was 
not necessary to authorise Badlu Singh to 
surrender the holdings. [A] 

[B] It may further be pointed out that 
by s. 83 of the Ténancy Acta tenant, who 
is not bound by a lease or other agree- 
ment for a fixed period, is given an abso- 


' lute right to surrender his holding. This 


“e ARS. 


right cannot be controlled by the land- 
holder. If, therefore, the guardian of a 
minor tenant surrenders the holding the 
zemindar cannot but accept the surrender. 
It is not open to the zemindar, when an 
application for surrender is made under s. 
85 of the Act, to contest it on the ground 
that the proposed surrender by the guar- 
dian ofthe minor is not for the benefit of 
the minor, Such a plea cannot be entertain- 
ed by the Revenue Court. [B] 

[C] Apart from this itappeara to methat 
the suit was barred by s. 42 of the Specific 
Relief Act. If the surrender was invalid, 
the plaintiffs were, undoubtedly, entitled 
to a decree for possession and, therefore, 
they were able to seek a further relief 
than a mere declaration of title, and not 


. having done so, the suit wasbarred by s. 


42 of the Specific Relief Act. [C] 

[D] There is much to be said in favour of 
the view of the lower Appellate Court that 
the suit was also barred by s. 79 of the 
Tenancy Act, though I refrain from bas- 
ing my decision on that ground. Hither 
the surrender by Badlu Singh wasa valid 
surrender or it was not. If it was a valid 
surrender the plaintiffs’ rights as ex-pro- 
prietary tenants have been extinguished 
and the present suit was not maintain- 
able. On “the other hand, if the surrender 
was not good it has to be ignored, and 
the case must be approached on the as- 


sumption that the defendants had ejected - 


the plaintiffs otherwise than in accordance 
with the provisions of the Tenancy Act. 
The plaintiffs cannot be allowed in one 
breath to say that the transfer was invalid, 
and in the other to maintain that the 
possession of the defendants must be at- 
tributed’ to a surrender which must be as- 
sumed to be a good surrender. [D] 

For the reasons given above, I affirm the 
decisions of the Courts below and dismiss 
the appeal with costs. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Szconp Civit Arrear No, 1768 oF 1923. 
August 9, 1926. . . 
Present:—Mr. Justice Devadoss. 
PARUCHURI PATTAMMA——DEFENDANT 
No. 2—APPELLANT 


VETSUS 
SURUGUTCHI SESHACHALAM 

SARMA AND OTHERS—PLAINTIFES AND 

DEFENDANTS Nos. 1 AND $—RESPONDENTS. 

Transfer of Property Act(1V of 1882), s. 52—-Lis 
pendens—Suit by Hindu wife against husband for 
maintenance—Alienation pending suit, whether affect- 
ed by lis pendens—-Wife's claim to maintenance, 
nature of—Charge, declaration of, when takes effect. 

When a wife brings a suit against the husband 
for maintenance and asks for a charge on the pro- 
perty belonging to him she does not ask for any 
right directly and specifically in respect of the 
property and, therefore, an alienation by a husband 
during the pendency of such a suit against him by 
his wife is not affected by the doctrine of lis pen- 
dens. fp. 806, col. 2; p. 807, col. 1; Al 

A right of maintenance of a Hindu wife against 
her husband does not stand on the same footing as 
the right of a widow to claim maintenance from her 
husband's relaticns, being a matter of personal obliga- 
tion independent of the possession of any property. 
[p. 807, cols. 1 & 2; B] ee: 

Any charge that is declared in favour of a wife 
in a suit for maintenance against her husband takes 
effect only from the date of the decree and not from 
the date of suit. ip. 807, col. 2; C] 4 

Dose Thimmanna Bhutta v. Krishna Tantri (1) 
and Krishna Patter v. Sinneponna (2), distinguish- 
ed, 

Second appeal against a decree of the 
District Court, Guntur, in A. B. No. 234 of 
1922, preferred against that of the Court 
of the District Munsif, Tenali, in O. 5. 
No. 945 of 1920, 

Messrs. K. Kameshwara Rao and K. Rama- 
murthi, for the Appellant, . 

Mr. Ch. Raghava Rao, for the Respond- 


ents. 


JUDGMENT.—The only point in this 
case is whether the sale by the Ist defendant 
infavour of theplaintiff is affected by the doc- 
trine of lis pendens, The 2nd defendant who 
is the wife ofthe ist defendant brought asuit 
for maintenance and asked for a charge on 
the property ofthe husband. First defend- 
ant sold one of thesix items belonging to him 
to the plaintiffin order to pay off a decree 
debt. The 2nd defendant obtained a decree 
for maintenance and the plaintiff's suit is for 
a declaration that the charge in her favour 
is not binding upon the plaint property. 
The learned District Judge held that the 
plaintiff's sale was not affected by the doc- 
trine of lis pendens and the charge for 
maintenance would not bind the property 


in tha henda of theplalatl®, [A] Mi, Ramse 


si 
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murthi-for the appellant contends that. 
. inasmuch as the property was sold pending 


her suitthe sale must be held subject to: 


the result of the suit. Itis difficult to see 
how the doctrine of lis pendens applies to a 
case like this for, under s. 52 of the Trans- 
- fer of Property Act’ right to the immove- 
able property should be directly and speci- 
fically in question in the suit. When a 
wife brings a suit against the husband for 
maintenance and asks for a charge on the 
property belonging to him she does not ask 
for any right directly and specifically in 
respect of the property. In order-to get 
maintenance properly paid she is entitled 
to ask fora chargeand the Court in decree- 
ing maintenance giveshera chargeon the 
property. Themere fact that she mentions 
in the plaint all the property belonging to 
her husband would not make the property 
of the husband the subject-matter of the 
suit. I, therefore, hold that the right to 
immoveable property which was sold was 
not in question in the suit for maintenance 
by the 2nd defendant. [A] z 
. The next contention is that inasmuch as 
the wife is entitled to maintenance against 
her husband she is also entitled to a charge 
on the’ property. [B] Thereis difference 
between the case of a widow seeking for 
maintenance against her husband's relations 
on the ground of their having family 
property and the case of a wife asking for 
maintenance against the husband. The 
liability of the husband to maintain his wife 
or to provide for her maintenanceis a per- 
sonal one and if he has property charge 
will be given against the property. Even 
: if there is no property the husband is 
bound to maintain the wifeand she would 
be entitled to ask for a decree for mainten- 
ance against him, As I said the case of a 
widow claiming maintenance from her hus- 
band’s relations is different and their 
liability arises from there being family pro- 
pertyin their hands. Therefore the cases 
in Dose Thimmanna Bhutta v. Krishna 
Tantri (1) and Krishna Patter v, Sinnaponnu 
(2) do not apply directly to the present case. 


As observed by Mr. Justice Bhashyam Iyen-_ 


gar in Jayanti Subbiah v. Alamelu Man- 
gamma (3) “Itis only the residue that is 
left after discharging her husband's debts 
that will belong to her. During her hus- 
band’s lifetime she had, no doubt, a right 
i 0 29 M. 508; 16 M. L. J. 413, 


2) 25 Ind, Oas, 759; 16 M. L. T, 551 
8) 87M, 46) 18 M, fa J, 870, 
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of maintenance against him, but that was 
only a matter- of personal obligation on the 
part of the husband, quite independent of 
the possession of any property and it did 
not form a charge upon his property”. [B] 

[C] The contention is that the moment 
the wife brings a suit for maintenance and 
asks for a charge on his property it should 
be considered that a charge is’given to her 
from the date of the suit in case the,suit 
is decreed in her favour. I do not find 
any authority for that position, A charge 
takes effect only from the date of the 
decree. In this case the decree was after 
the sale and, therefore, it cannot be said 
that there was a charge on the property 
sold to the plaintiff on the date of thesale. 
As observed by the learned Judges in Sham 
Lal v. Banna (4) “The property will not be 
liable if the transfer was made to satisfy a 
claim for which the ancestral property is 
liable by Hindu Law, and which under 
that law takes precedence of that of main- 
tenance.” [C] In this case there is evi- 
dence to show that the Ist defendant was 
entitled to six items of property and only 
one item was sold to the plaintiff. The 
2nd defendant could have been given a 
charge on the other items. 

In the result the.second appeal fails and 
is dismissed with costs. 


v N.V. Appeal dismissed. 


A, N. A. : 
(4) 4 A. 298; A. W. N. (1882) 42; 6 Ind. Jur, 594; 
2 Ind. Dec. (N. s.) 905 (F. Bi). 
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LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 234 or 1926. 

November 3, 1926. . 

Present:—Mr. Justice Addisons 

KHUDA YAR AND oTHERS—PLAINTIFFsS—~ 
APPELLANTS 
versus 

MUHAMMAD YAR AND oTHERs— 
DEFENDANTS— RESPONDENTS. 

Custom (Punjab)—Succession—Awans of Mauza 
Nammal, District Mianwali—Brother ef whole-blood 
excludes brother of half-blood. 

Amongst Awans of Mauza Nammal in Mianwali 
District a brother of the whole-blood succeeds to his 


deceased brother's estate to the exclusion of & Vrothes 
of the half-blood. [p. 810, cols.1 & 2: A] 


Second appeal from a decree of the 
District Judge, Mianwali, dated the 31st’ 
August, 1925, revexalng that of the- Subs 
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ordinate Judge, Third Class, Mianwali, 
dated the 13th June, 1925. 3 
Mr. G. R. Khanna, for the Appellants. 
Mr. M. L. Puri, for the Respondents. 


JUDGMENT. —The sole question in 
this appeal is whether by custom amongst 
Awans of village Nammal of the Mianwali 
District a brother of the whole-blood suc- 
ceeds to his deceased brother's estate to the 
exclfision of his brother of the half-blood. 


“The trial Court found that he did not, 


while the lower Appellate Court found that 
he did, The plaintiffs have preferred this 
second appeal, after obtaining the necessary 
certificate under s. 41 (3) of the Punjab 
Courts Act. . 


It is common ground that the Pagwand 
rule (per capita) has now superseded the 
Chundavand rule (per stirpes) so far as 
succession to the father’s estate is con- 
cerned, That being the case, the general 
rule of custom is stated as follows in 
pare 26 of Rattigan’s Digest of Customary 

aw:— 

“In the case of collateral succession, in 
a contest between the whole-blood and 
the half-blood, the Court may presume, 
until the contrary is proved, that when 
the property of the common ancestor was 
distributed per capita (pagwand), the whole- 
blood and half-blood sueceed together; but 
where brothers of the whole-blood sub- 
sequently form separate groups and so 
regulate succession among themselves as 
to alter the original rule of distribution, 
the presumption will cease to operate. 
The initial onus, therefore, lay on the de- 
fendant, but in order to discharge it, it 
was sufficient for him to establish that he 
and his full brother; now deceased, form- 
ed subsequently a group amongst them- 
selves. distinct from their half-brother, 
whosg sons the plaintiffs are. This plea 
was taken by the defendant, but the trial 
Court decided against him on that ques- 
tion. The District Judge on appeal held 
that in the present case there was evi- 
dence that the deceased and his full bro- 
- ther lived together, cultivated their land 
jointly, and formed a separate group from 
their half-brother, It was objected that 
this was not a proper finding and did not 
econelutie the matter as he should have 
called the evidence on the point “good” or 
evidence which proved”. It is char, how- 

*. ever, that he'.meant it to be a full finding. 
-In dll probab#lity he had the report, Sher 
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Khan v. Muhammad Khan (1), before him 
when he was writing, Itis.there stated:—~ . 
“It may be said at once that there is no 
evidence of therespective descendants ofthe 
two Musammats having formed themselves 
into separate distinct groups”. The Dis- 
trict Judge meant to say that it was differ- - 
ent here, though he might have expressed 
it more clearly. Besides, itis established 
that, though the holding remained joint, 
the Revenue Papers up to 1921 after 1908 
showed the two full brothers cultivating 
jointly the land, which they held, while 
the half-brother cultivated his separately. . 
This amounted to a private family parti- 
tion. This condition of affairs was also 
supported by oral testimony which should 
not have been rejected in face of the 
There is no doubt, there- 
fore, that the two full brothers did con- 
stitute themselves into a distinct group, 
separate from their half-brother. It follows 
that there is no presumption that the 
whole and half-blood succeed together. 
In connection with this question I might 
also refer to the remarks in para. 3 of 
page 89* of the report, Khuda Yar v. 
Ahmad (2). 

I next come to the Customary Law of 
Mianwali District. In the Riwaj-t-am pre- 
pared in the Settlement of 1878, it is said 
that after the death of a sonless brother 
his full brother excludes his half-brother 
whether the land is ancestral or not, but 
it is added that in families where tbe 
half-brothers are stronger than the full 
brothers and the property is still joint, 
then all succeed equally, though if the 
property is divided, then in no case does 
the half-brother take a share. An instance 
from Chakrala village is given in that 
Riwaj i-am, according to which the full- 
brother excluded his half-brothers. In the 
Riwaj-iam of 1908 it is recorded that 
though sons of all wives inherit equally 
from their father yet on the death of a 
son the custom as to succession by bro- 
thers is different. Among Pathans, with 
three exceptions and among Sayyads, ihe 
full brother succeeds in preference to the 
half brother Among the three exceptions 
to the Pathan Rule and among Hindus, 
the full and half-blood succeed equally. 
The Jats also said that they followed the 
rule of equal succession but several in- 

(1) 83 Ind. Cas. 182; 5 Lah. 117 at p. 120; ATL R. 


1924 Lah. 505. 
(2) 51 Ind. Cas. 298; 33 P. R. 1919. 
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tances were quoted amongst them in which 
full brothers excluded half-brothers. The 
Bilochis were equally divided as to which 
- of the two customs they follow. The Awans 
were also divided on this question, succession 
having taken place both ways. Four in- 
stances are given in this Riwaj-i-am where 
Awans of Nammal, the village in question 
‘ in this case, followed the rule of succes- 
sion by the full-blood, while five instances 
are given where Awans of the Chakrala- 
Thammenwali tract followed the rule of 
equal succession. This means that ten 
- instances are given inthe two Riwaj-7 ams, 
namely, one instance from Chakrala given 
in the first document of 1878 where the 
full-blood succeeded, while five instances 
are given in the 1908 document from the 
Chakrala tract where there was equal suc- 
cession and four instances are given from 
Nammal where the whole-blood excluded 
the half-blood. All these instances are 
admitted and.are-not ion dispute. The 
later instances, 
hereafter, are also notin dispute. > 

It follows that the old Riwaj-i-am, which 
remains a valuable piece of evidence [see 
Masta v. Pohio (3)] was in favour of the 
full-blood excluding the half-blood, but 
that in the interval between 1878 and 1908 
opinion became divided and some Awans 
on the later occasion, stated that they fol- 
lowed one rule and some that they fol- 
lowed the other. The instances in favour 
of equal succession were all from the 
Chakrala tract and instances the opposite 
way from Nammal. The new Riwaj-i-am 
shows further that some tribes still adhere 
completely to the old-rule of the full- 
blood while other tribes, 
Awane, are about equally divided in opin- 
ion between the two rules. While there 
was thus a general rule in 1878, the rule 
of the full-blood had come into some dis- 
favour by 1908, but it still preponderated 
on the whole, though Awans were divided 
as to the custom. 


There are two distinct tracts in Mian- 
wali District where Awans reside. One 
is the high-lying tract of Chakrala-Tham- 
menwali which is at a long distance, and 
separated from the lowlying tract of 
Nammal-Dhibba. There is nothing to show 
that the Awans in these two tracts belong 
to different sub-divisions, but the instances 
already quoted go to prove that in the 


(3) 52 P, R. 1806, 
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Chakrala tract the Awans changed from 
the full-blood to equal succession between 
1878 and 1908, while in the Nammal tract 
the instances are all of*full-blood succes- 
sion. This seems to have furnished the 
ratio decidendi in Ghulam Muhammad Khan 
v. Nur Khan (4), where it was held that in 
Chakrala amongst Awans all “brothers suc- 
ceeded equally. It was pointed out there 
that the rule of succession as between 
brothers varied according to the Customary 
Law of the district, and that none of the 
instances relating to the exclusion of the 
half-blood came from Chakrala itself. The 
old Riwaj-1 am dees not seem to have been 
quoted and there was no question in that 
case of separation into two groups. By 
analogous reasoning it seems to follow that 
the Awans of the Nammal tract have ad- 
hered tothe old custom which still pre- 
vails in full force amongst them. Even 
though the Awans of the two tracts can- 
different 
sub-divisions it does not follow that these 


- Awans must necessarily follow the came 


custom in matters of succession like the 
present. Custom does vary from locality to 
locality. The Awans of the Nammal tract 
are obviously more conservative than 
members of their tribe living in theother 
tract and have continued to follow the old 
customary rule, which is also the rule of 
succession according to their personal law 
(Muhammadan). ; 
It remains to examine the other instances 
proved. In favour ofthe full-blood I have 
already noted the instance from Chakrala 
given in the 1878 Riwaj-i-am, “and the 
four instances from Nammal (one of them 
is in fact an instance from the neighbour- 
ing village of Dhibba) given in the 1908 
document. The sixth instance is a 
judicial one—Muhammad v. Tara (ivil 
Appeal No. 286 of 1898). It was held by 
the Chief Courtin thatease, which camefrom 
Nammal, that half-brothers had notsucceed- 
ed in proving that they succeeded along 
with full brothers and that the Riwaj-1- 
am was against their contention. The fact 
that this case went to the Chief Court was 
not apparently brought to the notice of 
the learned Judges who decided Sher Khan 
v. Muhammad Khan (1). . 
The seventh instance of full blood suc- 
cession comes after 1908 and is a case from 
Dhibba (ddjoining Nammal).,-In 1910 on 
soft) 41 Ina Ons, 897; 63 PR, MIN 105 P. W. R, 
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the marriage of the widow of Sultan his 
four full brothers, Rahman, Khan Zaman, 
Jehan and Muhammad Zaman, excluded 
three half-brothers: Bega, Fajra and Noor 
Nai. 

Again (8thinstance) in Nammal, in 1920, 
on the death of ths widow of Muzaffar his 
full brother, Allah Yar, excluded the half- 
brother, Sher. 

Lastly (9th instance), in 1923, in Nam- 
mal, on the death of Ghulam Muhammad, 
his full brother, Muhammad Khan, exclud- 
ed twohalf-brothers, Ahmad and Khera. 

The last two instances are not without 
value, though there may yet be time to 
` dispute them, as they clearly show that in 
Nammal up to the present day the old rule 
persists. Of these nineinstances of full blood 
succession, six come from Nammal, two 
from the neighbouring village of Dhibba, 
and one from Chakrala, the solitary in- 
stancein the latter place being prior to 1878. 

1 On the other hand, there are four in- 
stances of equal succession in the Chakrala- 
Thammenwala tract given in the Riwaj-i- 
am of 1908. The fifth instance of equal 
succession comes from Dhor Yaru Wala 
village near Mianwalitown, removed from 
the two main Awan tracts. (See Survey 
map attached to the judgment of the Dis- 
trict Judge). This is also given in the 
1908 Riwaj-i-am The only other case is 
that reported as Sher Khan v. Muhammad 
' Khan (1), and it comes from Nammal. The 
plaintiff in it. set up a special family 
custom and failed to prove it, that fact 
“being emphasised frequently in the judg- 
ment. Iè is impossible to say what the 
decision in that suit would have been, had 
the case set up been that the Awans of 
Nammal had continued to follow the old 
custom given in the first Riwaj-iam, as 
that document was not before the Oourt 
in that suit. Further, it was held that 
there was no evidence of separation in that 
case. It cannot, therefore, be taken as 
an authority, binding upon me in this 
case, though even in it the difference as 
regards this ‘custom between the two tracts 
was apparent. I have already discussed 
Ghulam Muhammad Khan v, Nur Khan (4). 

[A] In Nammal, therefore, it has been es- 
tablished beyond doubt [there being no ex- 
ception to the rule there except thè case 
Sher Khan v. Muhammad Khan (1), where 
the plaintifiset up a special famfly custom 
and failed to, prove it] that the rule of 
succession amongst Awan brothare is thatthe 
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full-blood excludes the half-blood. [A] This 
is in accordance with the old Riwaj iam 
and with the personal law of the partied. 
Though, therefore, the Awans of the two 
tracts were divided in opinion when the 
Riwaj-i-am of 1908 was drawn up, it is 
clear from the instances quoted that the 
Nammal villagers adhered to the old 
customary rule and that the villages of 
the Chakrala tract favoured the newer 
rule of equal succession. The fact that 
these latter villages have changed an old 
custom cannot affect the villagers of Nam- 
mal, who have adhered to it. In my judg- 
ment, therefore, the decision of the learned 
District Judge was correct. ; 

A decision strictly in point is Khuda Yar 
v. Ahmad (2), though it was about Jats of 
the Mianwali Tahsil and District, The Jats 
according to the later Riwaj i-am asserted . 
the rule of equal succession though there 
were instances of the full-blood exclud- 
ing the half-blood, whereas the Awans 
did not assert either rule universally but 
were divided as to what the custom was. 
Yet in a case similar to the present, it 
was held that the burden was upon the 
half-brothers to establish that they succeed- 
ed with the full brothers and that they 
had failed to discharge it. The evidence 
in the present case goes further and proves 
that in Nammal amongst Awans the full 
brother excludes the half-brother, this 
being the invariable rale, followed from 
ancient times, though amongst the Awang 
of the separated Chakrala tract a new 
custom appears to have arisen, as held in 
Ghulam Muhammad Khan v. Nur Khan (4). 

For these reasons I dismiss this appeal 
with costs. 


A. N.A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sxconp CIVIL APPEAL No. 58B or 1926. 
February 12, 1927. 
Present:—Mr. Kinkhede, A. J. C. 
DATTATRAYA AND OTHBgs—PLAINTIFFS— 
APPELLANTS 
versus 


GOPISA~-DaranpsaNnt—RESPONDENT. 
Nuisance—Latrine-—Power of Court to impose eon- 
ditions aa to user—Proof of nuisancemHapert evis 
dense, value of, 
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~ It is within the jurisdiction of-a Gourt in the case 
of: an actual nuisance to insist upon the owner of a 
latrine or other source of nuisance taking due care 
for preventing offensive smells emanating ‘from them 
and causing private nuisance to others. The owner 
in such cases may be ordered to build the latrine, 
etc., upon the latest scientific patterna with trap- 
doors, which would minimize the chances of its 
-being a source of trouble and inconvenience to his 
neighbours. [p. 811, col. 2; p. 812, col. 1; Aj 

He can also be restrained in regard to its capacity 
being over taxed and thus becoming an inevitable 
source of private nuisance and to take such pre- 
cautions as regards its user as would prevent its 
causing injury to the health of his neighbour and 
the inmates of his family. [p.812, col. 2; B] 

Sayad Jafar Saheb v. Sayad Kadir Rahiman (1), 
` Rama Rao v. Martha Sequeira (2) and Amarendra 
Nath Dey v. Boranagore Jute Factory Co. Ltd. (3), 
followed. 

For a Court to decide rightly whether a particu- 
lar nuisance is one in which the inconvénience is to 
the public or there is a special injury to a particular 
individual, expert evidence is of great value and is 

an absolute necessity, as without it the Court may 
not be in a position to know what scientific or 
effectual .precautions must the owner of the privy be 
ordered to take or whatconditions must be imposed 
on him to insure the safety of the health of the 
. inmates of the injured party's house, [ibid;C] `, 

Appeal against a decree of the First 
Additional District Judge, Akola, dated 
the 19th January, 1926, in Civil Appeal 
No. 111 of 1925, : i 

Messrs. A. V. Khare and W. B. Pendhar- 
kár, for the Appellants. 

JUDGMENT. —This second appeal by 
the plaintiffs arisesout of a suit filed by them 
for a permanent injunction against the 
defendant on the ground that the latter 
opend a door abutting on plaintiffs’ ota 
and constructed a cess-pool and latrine on 
Municipal land near their house. The 
parties are neighbours. The plaintiffs’ case 
is that the defendant has committed an 

„actionable wrong in consiructing-the cess- 
pool and latrine which causes nuisance to 
them. They, therefore, want that 
defendant be ordered -not to have - any 
building, door or latrine or cess-pool o 
the land A, B, C in dispute. , 
. The defence was that the ota belonged to 


the defendant and not to the Municipality, 


and that the latrine and cess-pool do not 
cause any nuisance to plaintiffs. The trial 
Court held that the ota belonged to plaint- 
iffs and that the latrine and cess-pool do 
cause nuisance to plaintiffs. It accordingly 
passed a decree for a permanent injunction. 
The defendant, therefore, appealed to the 
Additional District Judge’s Court. The 
learned Additional District Judge differed 
from the trial Court and held that plaintifie 
dalled tg prave thah oia belongad.te tham 
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As regards the site on which the latrine and 
the cess-pool standit came to the conclusion 


that “the question of title has no bearing in © 


the case for the title dees not admittedly 
rest in the plaintiff and plaintiff has, there- 
fore, noright to claim any relief on that 
SCOT®...,,,... the site may belong toany one, 
butit is apparent that defendant has no right 
to commit nuisance on the land even, if it 
were owned by himself.” The question 
then was whether the action of the defend- 
ant could becalled a nuisance and whether 
the same constitutedan actionable wrong. 
That the latrine and the cess-pool are a 
source of nuisance to thé plaintifs is found 
by the Courts below aga fact and this is 
not disputed before me, The lower Appel- 
late Court wanted to relieve the plaintiffs 
of that nuisance by trying to find out whe- 
ther it could be located elsewhere soas to 
cause no nuisance to plaintiffs. But the 
findings of the first Court which it had 
called up establish beyond doubt that the 
latrine and cees-pool if shifted to another 
side of the premises in dispute would be a 
source of nuisance to another neighbour. 
This confirms the finding that the latrine 
and the cess-pool is going to,be a perma- 
rent source of trouble and nuisance to the 
defendant's neighbours whoever they may 
be. Why ofall others the plaintiffs must 
suffer the inconvenience I cannot under- 
stand. The ratio decidendiof the cases report- 
ed in Sayad Jafar Saheb v. Sayad Kadir 
Rahiman (1) and Rama Rao v. Martha 
Sequeira (2) is that if the privy be found to 
be aprivate nuisance the owner must be 
ordered to remove it altogether er shift it 
to such distance from the injured party's 
dwelling as will not cause any discomfort 
or danger to the health of the inmates of 
his house. The case in Amarendra Nath 
Dey v. Baranagore Jute Factory Cò., Lid. 
(3) contemplates the impositio? of 
certain conditions or restrictions,or even 
the adoption of precautionary measures for 
the prevention of injuries in the future and 
reservation of, a liberty to the party appre- 
hending the injury of bringihg a fresh suit 
in the event of the threatened injury sought 
to be prevented by a quia timet action be- 
comes an actual nuisance, [A] It, therefore, 
appears that it is within the jurisdiction | 


(1) 12 B. 624; 6 Ind. Dec. (x. s.) 906. 

(2) 52 Inq Cas. 921; 42 M. 796; 10 L. W. 147; 26 
M. L. T, 122; 37 M. L, J, 224; (1919) M. W. N. 818, 
` (8) 70-Ind: Gas, 940-49 9, 1049; A, T Rie 1994 
Gal, 814 . fe 
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of a Court, in the case of an actual nuisance, 
toinsist upon the owner of the latrine or 

‘other source of nuisance taking due care 
for preventing offensive smells emanat- 
ing from them and causing private nuis- 
ance to his neighbour. The defendant in 
such cases could be ordered to build his 
latrine after the latest scientific patterns 
with trap doors, etc., which would minimize 
the chances of its being a source of trouble 
and inconvenience to his neighbour. TA] 
[B] He could also be restrained in regard to 
its capacity being overtaxed and thus becom- 
ing an inevitable source of private nuisance. 
He could as well be ordered to take such 
precautions as regards its user as would 
prevent its causing injury to the health of 
the inmates of his neighbours’ houses. |B] 
Thisaspect of the question has not been 
duly considered by the Courts below in the 
present case. 
aforesaid Madras, Calcutta cases and also 
the case of this Court, namely, Rama Rao v. 
Martha Segeira (2), Amarendra Nath Dey v. 
Baranagore Jute Factory Co., Ltd.(3) and 
Municipal Committee of Sangor v. Nilkanth 
(4) clearly shows that the findings as to 
the nuisance or otherwise were based on 
medical or sanitary expert's evidence. This 
kind of evidence has not been adduced in 
this case. Its value cannot be under- 
estimated in a case of this kind. [O] For a 
Court to decide rightly whether a particular 
nuisance is one in which the inconvenience 
is only to the public or there is a special 
injury to a particular individual, such ex- 
pert evidence is of very great value and is 
an absolute necessity. Without it the Court 
may not be in a position to know what 
scientific or other effectual precautions 
must the owner of the privy be ordered to 
take or it would be justified. in imposing 
on him in orderto ensure the safety of the 
health*of the inmates ofthe injured party’s 
house. [C] 

The material on record is not sufficient 
to enable me to decide the case from this 
point of view. I, therefore, remand the 
case for a fresk decision as to how far the 
nuisance which the Courts below have found, 
is a private nuisance causing special injury 
to the plaintiff and what ways and means 
can þe geviced with the help of medical or 
‘sanitary experts’ evidence for the preven- 
tion of the privy and the cess-pool erected 

by the defendant becoming a source. of 


sft) Ind. Cas.62; 11 N. L. R. 132 at pp. 147 to 
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private nuisance to plaintiff and for decid- _ 
ing what suitable precautions short of re- 
moval of latrine and cass-pool, can the de- 
fendant be ordered, by means of a perma- 
nent injunction, to adopt in order that they 
should cause no discomfort to, ordanger 
to the health of theinmates of plaintiffs’ 
house and that if that be not possible, 
whether the present is not a fit case for 
ordering the latrine and cess pool to be 
removed altogether from the vicinity of 
the plaintiffs’ premises, it being borne in 
mind that the house acquired by the defend- 
ant had had no privy attached to it in the 
past andthe defendant is opening a new 
source of nuisance on land either Municipal 
or his own. 

The appeal is allowed and the case is 
remanded to thelower Appellate Court 
which will be atliberty to sandit down to 
the Court of first instance for recording 
evidence or for fresh decision with advert- 
ence to the above remarks. 

The plaintiff will get a refund of the 
Court fee paid on the memorandum of 
appeal to this Court. Other costs shall 
abide the event. 

G. R. D. 


A. N. A. Appeal allowed. 


Case remanded. 


OUDH CHIEF COURT. 
Szoconp OivIL ArPEAL No 74 or 1927. 
< April 19, 1927, 

Present :—Mr. Justice Hasan. 

NANAK BAKSH SINGH—PLAINTIFF— 

APPELLANT 
versus i 
Mahant SURESH DAT—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11, Expl. 
IV—Suit for possession on the basis of gift—-Decree 
—Subsequent suit challenging donor's right to make 
gift—Res judicata. 

Where a previous suit for possession on the basis 
ofa gift has been decreed, a subsequent suit challeng- 
ing the donor's right to make the gift is barred 
by the principle of res judicata, as the plea in the sub- 
sequent suit is one which might and ought to have 
been raised in the previous suit. . . 

Appeal against a decree of the Additional 
Subordinate Judge Fyzabad, dated the 29th 
November, 1926, reversing that of the 
Munsif, Havali, Fyzabad, dated the 30th 
September, 1926. 

Mr Hyder Husain, for the Appellant. 
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Messrs. Niamat Ullah and Vijai Bahadur 

Tiwari, for the Respondent, 
, JUDGMENT.—This is the plaintifi’s 
appeal from the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
w9th of November, 1926, reversing the decree 
of the Munsifof Havali, Fyzabad, dated the 
30th of September, 1925. 

The relief for which the appellant prayed 
was a declaration that certain zemindari 
shares situate in village Jamnipur, Pergana 

- Amsin in the District of Eyzabad described 
in list jim of the plaint wereowned by the 
plaintiif. f : A 

The defence to the suit with which I am 


concerned in the present appeal was that the ` 


question of title in respect of the zemindart 
shares mentioned in list jim was res 
judicata by reason of a decision in favour 
of the defendant against the plaintiff of a 
Court cf competent jurisdictionin a 
previous litigation between the parties in 
the year 1924. The Court of first- instance 


rejected this plea and gave a decree to the ` 


appellant. On appeal by the defendant the 
learned Additional Subordinate Judge of 
Fyzabad gave effect to the plea of res 
judicata reversed the decision of the Court 
of first instance and dismissed the plaintiii’s 
guit. : 

On the plea of res judicata I agree with 
“the Court below that thetrial of the question 
of title is barred by the effect of the litigation 


- of 1924 between the parties. In that litiga-. 


tion the defendant sued for possession of 
the share now in suit on the basis of certain 
gifts made by the previous owner. The 
appellant was.one of the defendants to that 
suit, The claim for possession was decreed. 
The position now taken up by the appellant 
is that the property now in suit could not 
be made the subject-matter of the gift 
because the donor had no title to it. This 
is clearly a matter which notonly might but 
ought to have been a groundof defence in 
the previous litigation. 

On this ground the appeal fails 
dismissed with costs, 

@, H, 

A, N. A, 


and is 
Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 601 oF 1924, 

: December 16, 1926. 
Present:—Mr, Justice Devadoss. 
VISHNUBHOTLA VENKATA 
SOMAYAZULU— PLAINTIFF 
— APPELLANT 
versus 
SISTA SATYANARAYANA 
AND OTSERS—DEFENDANTS Nos. 3 145 
— RESPUNDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144, 
Ejectment suit—Possession, evidence as to, weak on 
both sides—Possession, whether follows title—Burden 
of proof—Presumption of possession from title, nature 
of 


| 


Where in an ejectment suit the evidence of pos- 
session within 12 years of the suit is found to be 
equally valueless on both sides, the plaintiff fails 
to satisfy the burden of proof cast upon him 
of proving his possession within that period by 
proving merely that title at some antecedent period 
existed inhim [p. 813, col. 2; p. 814, col. 2; A] 

Shiva Prasad Singh v. Hira Singh (1), followed, 

Mohamadsaheb Ibrahimsaheb v. Tilokchand Ab- 
heerchand (2), distinguished. 

In a suit for ejectment it is for the plaintiff to 
make out satisfactorily that he was in possession 
within 12 years before the suit and the dispossession 
was within that period. There are only two excep- 
tions to this principle, the drst being where the 
Court is unable to make up its mind one way or the 
other on account of the conflicting evidence in the 


-oase in which the Court may rely upon the presump- 


tion as to possession and decide in favour of the 
plaintiff, and the second exception, where the pro- 
perty is such that the plaintiff cannot prove effective 
possession for 12 years, such as an open site, jungle 
land, or a vast waste. [p. 815, col. 2; 

‘The presumption that possession follows title is 
one that a Court may. draw in the circumstances of 
a case. It is not one that the Court is bound to 


draw, [ibid; C] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Masulipatam, in A, 8. No. 87 of 1923 
(A. S. No. 323 of 1923 on the file uf the 
District Court, Kistna) preferred against 
that of the Court of the District 
Munsif, Gudivada, in O.-S. No." 201 of 
1922. è 

Mr. C. S. Venkatachariar, for the Appel- 


lant. ` 
Mr. P. Somasundaram, for the Respond- 


ents. 

JUDGMENT.—The plaintiff's suit is 
for possession of the plaint land. Inas- 
much as he alleges dispossession by the 
defendant the onus is upon him to prove 
possession and dispossession within lA years, 
The Courts below have dismissed his suit 
and he has preferred this second appeal. 

[A] Thécontention of Mr. O, S. Venkata- 
ehariar for the appellant is that the lawer 
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Oourts ought to have relied upon the 
presumption that possession follows title, 
and that the decision in Shiva Pra- 
sad Singh v. Hira Singh (1) is not correct 
The Subordinate’ Judge in para. 7 of 
his judgment remarks: “Relying, therefore, 
on the Full Bench decision of the Patna 
High Court reported at page 1 in Shiva 
Prasad Singh v. Hira Singh (1) where it 
was,held that in a suit for ejectment the 
evidence of possession within 12 years 
of the suit is found to be equally value- 
less on both sides, the plaintiff has failed 
to satisfy the burden of proof cast upon 
him of proving his possession within that 
period by proving merely that title at 
some antecedent period existed in him.” 
This finding Mr. Venkatachariar contends 
is an unsatisfactory one and inasmuch 
ag the evidence letin on both sides was 
unsatisfactory the Court ought to have 
drawn the presumption that possession 
follows title and should have givena dec- 
ree to the appellant.. The question for 
decision isin what cases would the Court 
be justified in relying merely upon’ the 
presumption that possession follows title 
and in giving decree to the plaintiff when the 
suit is one for possession of property on 
the allegation that the plaintiff was dis- 
possessed within 12 years of the suit. In 
other words whether the Court would be 
justified in a case falling under Art. 142 
of the Limitation Act to rely merely upon 
the presumption of law as to possession 
when the plaintiff has not satisfactorily 
made out. dispossession within 12 years, 
The onus being upon the plaintiff to make 
out possession and dispossession within 
12 years, if he is unable to discharge the 
burden, the Court ought to dismiss the 
plaintiff's suit. In a case where the dė- 
fandant does not adduce any evidence but 
puts, the plaiitiff to proof, if the plaintiff's 
‘evidence is unsatisfactory and the Court 
is not in & position to accept it, could it 
be said that, relying upon the presump- 
tion of law as to possession, it: is bound 
to give a decree in plaintiffs favour. I 
think each case would depend upon the 
nature ofethe property in dispute and the 
nature of the possession which the plaint- 
iff is bound to prove. In a case where 
the plaintif is not able to prove effective 
possession as in the case of an open site on 
which anybody could walk or throw rub- 


(I) 62 Ind. Case 1; 6 P. L. J. 478; (1921) Pat, 305; 
g P.L. T. 487; 3 W. P, L, R. Pat.) 81 (F, BJ, 
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bish or stack temporarily firewood, gravel, 
or anything else like it, the Court would . 
bə justified, where the defendant does not 
adduce satisfactory evidence as. to posses- 
sion, in relying upon the presumption of 
law. as to possession following title and 
giving a decree to the plaintiff on proof 
of his title and also in cases where ihe 
plaintiff proves his title but cannot prove 
effective possession as in the case of forest 
lands or vast wastes, the Court would be 
justified in relying upon the presumption 
of law alone as to the possession and 
giving a decree to the plaintiff. This 
also applies to cases where the evidence on 
the side of the plaintiff and on the side of 
the defendant is unsatisfactery, and the 
Court is not ina position on the evidence 
to come to a conclusion as to the posses- 
sion. The decision ofthe majority of the 
Full Bench in Shira Prasad, Singh v. Hira 
Singh(1) is: “If it is found that the evidence 
produced by both the plaintiff and the 
defendant asto possession is unworthy of 
credit the plaintiff's suit must fail in- 
asmuch as the presumption which arises 
upon proof of title cannot: be called in 
aid to give weight to evidence unworthy 
of credit anymore than ifno evidence at 
all had been given.” Dawson Miller, ©. J., 
observes at page 491*: “Assuming that 
there was no evidence worthy of credit 
on behalf of either party as to possession, 
whichis what the District Judge found, and 
assuming, as it is assumed, and I think pro- 
perly assumed in the judgment now under 
appeal, that the plaintiff in a suit for 
ejectment must prove not only his ante- 


.cedent title but also his possession ‘within 


12 years of the suit, then in the absence 
of any credible evidence as to possession, 
I consider that the plaintiff must fail and . 
that the presumption arising from title 
cannot be called in aid to give. weight to 
evidence unworthy of credit any more than 
if no evidence at all had been given.” I 
respectfully agree with the above observas 
tion. [A] Mr. O. S. Venkatachariar relies 
upon the dissenting judgment of Jwala 
Prasad, J.; and contends that that ought to 
be followed. He also relied upon a judg- 
ment of my learned brother Ramesam, J., 
in S. A. No. 1421 of 1924. In that case 
Ramesam, J., has not discussed the case-. 
law at any length. The observation of 
learned Judges in each case should be. 
taken along with the facts and circum 
*Page of 6 P. L. J.—[Ed.] ; 
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stances of the ĉase. In 8, A. No. 1421 of 
1924 the land in dispute was an open 
plot and was one which was not capable 
of effective possession, Reliance is also 
placed by Mr. Venkatachariar on Moha- 
madsaheb Ibrahimsaheb v. Tilokchand Ab- 
heerchand (2). No doubt some of the 
observations of the learned Chief Justice 
may appear to support his contention, but 
his observation at page 924* gives a clue to 
some of the observations which otherwise 
might be held to apply toa case falling 
under Art. 144. The learned Chief Justice 
observes: “Possession of those sites would 
faturally go with the possession of the 
shop, and when the defendant asserted 
his right over the open sites he would 
have to show in the absence of any evi- 
dence that these sites ceased to be appur- 
- tenant to the shop, and that he had been. 
in possession:adversely against the owner 
- of tne Shop,” ‘ When the property in dis- 
pute is an open site in front of a shop 
it is for the defendant to make out satis- 
factorily that he dispossessed the plaintiff 
and was in possession for more than the 
statutory period. In such cases the Court 
would be justified in applying the pre- 
sumption of law to the plaintiff's case 
and giving him a decree on the ground 
that’ possession went with title, even though 
his evidence as to possession is not in 
any way superior to the evidence adduced 
by .the defendant. The learned Chief 
Justice further goeson to say: “[Eliminating 
all the oral evidence. on both sides as 
being unsatisfactory, (and naturally, con- 
sidering the position of these open sites, 
and the difficulty of proving active user, 
it would be unsatisfactory), we think the 
learned Assistant Judge was perfectly 
right in holding that possession went with 
the title.” The observation “considering the 
position of these operi sites, and the diffi- 
culty of proving actual user” makes the 
meaning of the learned Chief Justice clear, 
. and that observation goes to show that 
Mohamadsaheb Ibrahimsaheb v. Tilokchand 
Abheerchand (2) is not in conflict with the 
decision in Shiva Prasad Singh v. Hira Singh 
(1) In Runjeet Ram Panday v, Gobur- 
dhan Ram Panday (3) their Lordships of 
the Privy Council observe at page 30:T 

“Now the ordinary presumption would be 
` (2) 66 Ind. Cas. 764; 46 B. 920; 24 Bom. L. R. 373; 

A. Í. R. 1922 Bom. 243. 

- (3) 20 W. R. 25 (P. O.). 
“Page of 46 B—[Ed.] 

{Page of 20 W, R~ [Wa] 





815 
that possession went with the title, That 
presumption cannot, of course, be of any 
avail in the presence of clear evidence to 
the contrary; but where there is strong evi- 
dence of possession, #s there is here, on 
the part of the respondents,—opposed by 
evidence, apparently strong-also on the 
part of the appellant,—their Lordships 
think that, in estimating the’weight due to 
the evidence on both sides, the presump- 
tion may, underthe peculiar circumstances 
of this case, be regarded; and that, with the 
aid of it, there is-a stronger. probability 
that the respondents’ case is true than that 
of ve appellant.” 

The case in Madan Mohan Singh v. Brij 
Bihari Lal (4) need not be sone as a 
length. That case was referred to by the 
Referring Judges in Shiva Prasad Singh v. 
Hira Singh (1) and it was observed that it 
was not in conflict with the view of the 
Full Bench in Shiva Prasad Singh v. Iira 
Singh (1). [B] As I said above there are 
only two exceptions to the well established 
principle of law that in a suit for eject- 
ment it is for the plaintiff to make out 
satisfactorily that he was in possession 
within 12 years before suit and the dis- 
possession was within that period, the first 
exception being where the Court is unable 
to make up its mind one way or the other 
on account of the conflicting evidence in 
the case in which case the Court may rely 
upon the presumption asto possession and 
decide in favour of the plaintiff, and the 
second exception where the property is 
such that the plaintiff cannot prove effect- 
ive possession for 12 years, such as an 
open site, jungle land, or a vast waste, [B] 
If the evidence is not satisfactory on both 
sides, the Court may draw the presumption 
in favour of the plaintiff and give hima 


‘decree. [C] This presumption that posses- 


sion follows title is one which the, Court 
in the circumstances of the case may draw 
It isnot one of those presumptions which 
the Court is‘ bound to make in favour of the 
plaintiff.[C] There is no other point in the 
case. The second appeal fails and is dis- 
missed with costs. : 

VIN. V. e 

A. N, A. Appeal dismissed, 


(4) 57 Ind. Cas. 717; 5 P. L, J. 592; 1 : 
503; (1921) Pat. 29; 2 U.P. L. R. (Pat) 205. BA 
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OUDH CHIEF COURT. 

Crvit Revision No. 15 or 1927, 

April 7, 1927. 

Present :—Mr. Justice King. 

SHEO SAHAI—Dsrenpant—APPsLLANT 
; versus 
HAR PRASAD—P.atxtirr—Opposite— 
, Party. 
Small Cause Court—Decree by instalments condi- 
tional on defendant executing mortgage in plaintiff's 


favous, whether illegal. 

A Small Cause Court passed a decree that if tho 
defendant made a mortgage of his property in favour 
of plaintiff, the decree will be executed by instal- 
ments, otherwise it will be liable to be executed 


at once : f 
_ Held, that there was nothing illegal or unreasonable 


in such a condition being imposed. 

Application for revision of the decree: of 
the Additional Judge of the Court of Small 
Causes, Lucknow, dated the 9th October, 
1926. 

Mr. Ajit Prasad, for the Applicant. 

Mr. Rameshri Dayal, for the Opposite 
Party. i 

JUDGMENT. —The money claimed in 
this suit was decreed on the defendant's 
own admission, but the learned Judge of 
the Small Cause Court madethe decretal 
amount payable by instalments, adding that 
the order relating to instalments will bs 
operative in case the defendant executes a 
mortgage of his zemindari share ina certain 
village within a month from to-day. In the 
event of hisfailure to do so the plaintiff 
will be entitled to realize the entire decretal 
amount, 

The defendant asks this Court in the 
exercisa of powers under s. 25 of the 

" Small Cause Courf Act to set aside the 
condition, imposed by the Court 
below relating to the execution of a 
mortgage. I cannot see that the Court 
below has acted contrary to law in passing 
a decree payable byinstalments on a certain 
conditidn, thatsison the condition that the 
defendant should mortgage certain property 
by way of security. No authorities have 
been cited to show that the Court has acted 
illegally nor do I see that the Court has acted 
unreasonably or capriciously. The Court 
gave the defendant an opportunity ofpaying 
off the déqyee by instalments if he chose 
to execute a mortgage. The defendant was 

- given the option of executing the mortgage 
or ngt 43 he thought fit. Ifhe chooses to 
txecute the mortgage then he will get the 
penefit of payig off the decretal amount by 

‘instalments. If he prefers not toeexecute 
the mortgage then he is liable to pay off the 
whole decretal ameunt at once. I cannot see 
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hat the order is illegal,* and accordingly 
. dismiss the application with costs.. 
G. I Application dismissed. 
ALLAHABAD HIGH COURT. 
Szoonp OiviL APPBAL No. 1333 oF 1924. 
March 11, 1927, 

Present:—Mr, Justice Iqbal Ahmad. 
MOHAMMAD SHAKUR—DEFENDANT— 
APPELLANT 
versus 
Musammat HUSANI BIBI AND ANOTHER 
—Pvaintirrs—RESPON DENTS, 

Co-owners—Hxelusive possession—Suit for partition 
—Denial of title—Subsequent suit for mesne profits— 
Liability of co-owner —Res judicata—Civil Procedure 
Code (Act V of 1908), O. II, r. 2. 

A sued his brother B for partition alleging that 
they were joint owners in joint possession and 
enjoyment, B denied A’s right and also plead- 
ed adverse possession. It was found that A and B. 





` were joint owners, that B was in actual possession, 


but that: B's possession was not adverse to A. The 
“suit was decreed and A was put in possession of his - 
share. -A sued B for mesne profits from the date of 
suit till the date on which he was put in possessicn: 
Held, (1) that the denial of A's title in the previous 
‘suit madé the possession of B that of a trespasser 
so far as A's share was concerned and that B was, 
-therefore, liable for the mesne profits claimed; [p. 
817, cols. 1 & 2; AJ ; sa 
(2) that the suit was not. barred by res judicata 
as the matter in issue in the suit was not in issue 
in the previous suit; [p.817, col. 2; B] - E 
(3) that the suit was not barred by O. II, r. 2 of 
the Civil Procedure Code as the causesof action for 
the two suits were entirely distinct. [h. 817, cou. 2; 
p. 818, col. 1; C] 
Mohammad Ishaq Khan v. Mohammed Rustum Ali 


Khan (1), applied. 
Mewa Kuar v. Banarst Prasad (2), distinguished. 


Second appeal against the decree. of the 
District Judge, Benares, dated the 26th of 
July, 1924. 

Mr. Gadadhar Prasad, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondents, 


JUDGMENT.—This is a defendant's 
appeal and arises out of a suit for recovery 
of Rs. 544 on account of mesne profits, ` 

On the 25th of October, 1920, a suit for 
partition of certain house properties was 
broughtby the plaintiffs-respondents against 
Karim Bakhash their brother. Karim 
Bakhsh died during the pendency of that 
suit leaving as his legal representatives his 
two sons Mohammad Shakur defendant-ap- 
pellant and one Chhedi, who were brought’ 
upon the record in place of Karim Bakhsh. 
Chhedi admitted the plaintiffs’ claim, but 
Mohammad Shakur appellant contested the 
suit inter alia on the ground thatthe plaint- 
iffs were not the daughters of Ilahi Bakhsh 
father of Karim Bakhsh, and as such were 





ed 
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not entitled to a “share in the houses in 
dispute which belonged to Ilahi Bakhsh, 
and further that. Mohammad Shakur and 
his father Karim Bakhsh had been in 
adverse possession of the houses in dispute 
fora period of more than 12 years and as 


such the suit was time-barred. The trial. 


Court held that the plaintifis-respondents 
were the daughters of Ilahi Bakhsh but gave 
effect to the plea of adverse possession -rais-- 
ed by Mohammad Shakur and dismissed 
the suit.. On appeal by plaintiffs-respond- 
ents the decree of the trial Court was revers- 
ed, and their suit was decreed by the lower 
Appellate Court, and the decree of the 
lower Appellate Court was affirmed on 
second appeal by. this Court on the 23rd of 
January, 1923. A final decree for partition 
was prepared on the 3lst of October, 1923, 
and formal delivery of possession was 
made over to the plaintiffs-respondents of 
the houses or shares in the houses allotted 
to them on the 7th of March, 1924. 

By the suit, giving rise to the present 
appeal, the plaintiffs claimed mesne profits 
at the rate of Rs. 15 a month from the 25th 


of October, 1920, viz., the date of the institu- . 


tion of the partition suit, to the 7th of 


March, 1924, the date on which delivery of ` 


possession was made over to them. ; 

Ohhedi did not contest the suit, and: the 
trial Court being of opinion that, as Chhedi 
never contested the rights of the plaintiffs- 
respondents to a share in the houses in 
dispute, he was not liable to anawer the 
claim for mesne profits exempted him. 

Mohammad Shakur appellant resisted the 
Bult on various grounds but all the pleas 
raised by him were overruled by the trial 
Court and æ decree for Rs. 468 was passed 
in the plaintiffs’ favour. i 

On appeal by Mohammad Shakur. the 
decree of the trial Court has been affirmed 
by the lower Appellate Court. 

The decree of the lower Appellate Court 
has been assailed by the learned Coun- 
sel for the appellant on two grounds, viz., 
(1) that the plaintiffs-respondents having 
asserted in the previous suit for partition 
that they were in joint possession of the 
houses in dispute in that suit were not en- 
titled to assert in the present case that they 
were out of possession and as such entitled to 
mesne profits; (2) that the present suit was 
barred by s. ll and O. II, r.2 of the Civil 
Procedure Code. 

“ [A] fo my j udgment there is no substance 
jn either of the points urged by the learned 


pa 
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Counsel. It is true that in the previous 
partition suit the plaintiffs alleged them- 
selves to be in joint possession. But by 
his written statement in that suit Moham- 
mad Shakur distinctly denied the right of 
the plaintiffs to a share in the houses in 
dispute and maintained that he was in 
adverse possession of the same from a long 
time. It is clear from the judgments in the 
former suit that the plaintiffs-respondents - 
and Mohammad Shakur were co-owners of 
the houses in dispute, and that Mohammad 
Shakur wasin actual possession of those 
houses. In short there was an ouster of the 
plaintiffs from the houses in dispute, but 
this ouster was not accompanied by a denial 
of the plaintiffs’ title by Mohammad Shakur 
or his father before. the institution of the 
partition suit, and as such their possession 
could not be held to be adverse till the date 
of the institution of that suit, but when the 
plea of adverse possession was embodied 
by Mohammad Shakur in the written state- 
ment filed by him in the partition suit, 
there was -an open denial of ‘the plaintiffs’ 
title by Mohammad Shakur. and “from that 


moment onwards there.was both the--ouster 


of and the denial of the. plaintiffs’ title by 
Mohammad ‘Shakur. From that’ moment 
onwards Mohammad. Shakur’s possession ' 
qua the share of the plaintiffs: was in the 
capacity of a trespasser and. Mohammad 


Shakur has been rightly held by the Courts ° 


below liable to answer . the plaintiffs’ claim” 
for mesne profits, [A] 

Neither s. 11 nor O. II, r. 2, Civil 
Procedure Code have any application to the 
present case [B]. The matter that is now 
in issue between the parties was snever a 
matter directly and substantially in issue 
in that former suit. ana as such 8. 11 cannot 
be a bar to the suit [B]. [C] The cause of 
action for the present suit is distinct, from 
the cause‘of action for the former suit and 
accordingly O. I, r. 2, Civil Procedure Code, 
does not apply. The view that I take is in 
consonance with the view taken in the case 
of Mohammad Ishaq. Khan v. Muhammed 
Rustum Ali Khan (1). The learned Coun-. 
sel for the appellant has placed reliance on’ 
the case of Mewa Kuer v. Banarsé Prasad 
(2), In that case it was held, that a suit 
with respect to mesne profits from the date 
on which the plaintiffs became entitled «to 
possession of certain property to the date 

(1-44 Ind. Gas. 88; 40 A. 292; 16 A. L. J. 182" 

(2) 17 A, 533; A, W, NISIH) 1247 8 Ind, Dec 
(x. 8.) 687, n : 
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of the institution of the suit for recovery of 
possession of that property, was barred by 
s.43 of the old Code of Civil Procedure 
corresponding to O. Il r. 2 of the present 
Code. Inthe présent case the claim for 
mesne profits is fora period subsequent to 


` the date of the institution of the former suit 


and not for any. period antecedent to the 
date of that suit. Thus the case relied on 
by the learned Counsel does not help 


him. [C] : 
I dismiss the appeal with costs. | 
AN, A. Appeal dismissed. 


enn 


LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 2798 or 1922. 
eet November 9, 1926. 

Present:—Mr, Justice Broadway and 
Mr. Justice Zafar Ali. 
ZAKAR HUSSAIN AND ANOTHER— 

PLAINTIFES— A PPELLANTS 
versus 
Musammat GHULAM FATIMA AND 


_ OTHEa8— DEFENDANTS, NAWAB SHAH AND 


ANOTHBu— PLAINTIFFS— RESPONDENTS. 
Custom—Suceession— Daughter's rights— Agricultural 
Sayads of Jullundur District—Ancestral property— 
Will in favour of daughter, validity of-—Specral 
custom amongst Sabzwari Sayads of village Maw, 


Jullundur District. ae 
The agricultural Sayads of the Jullundur District 


follow custom and not their personal law and 
daughters have no right of inheritance among them. 
But, by a special custom among Sabzwart Sayads of 
village Maw, a bequest by a sonless proprietor of 
ancestral land to his daughter is valid. [p. 818, col. 
2; pi 820, col. 2; A] 

Bano v. Fateh Khan (1), followed. ; 

Second appeal from the decree of the 
District Judge, Jullundur, dated the llth 
August, 1922, affirming that of the Junior 
Subordinate Judge, Jullundur, dated the 
25th October, 1921. 

Mr. Badri Das, for the Appellants. 

Mre Niaz Muhammad, for the Respond- 


ents. 

JUDGMENT.— On the 21st September, 
1917, one Sardar Ali, a conless agricul- 
tural Sabzwari Sayad of village Maw in 
the Phillaur -Tahail of the Jullundur Dis- 
trict, executed and registered a Will by 
which he bequeathed half of his land to 
his wife and half to his two daughters, 
and made the further provision that on 
the’ death of his widow her share too should 
go to the daughters. About two years 
later, i.¢. on the llth November, 1919, 
Sardar Ali‘died, and his widow and 
daughters sucteeded to his estate in ace 


. 
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cordance with the Will.” His collaterals ` 
in the fourth degree, who are according | 


to general custom his next reversionary 
heirs, disputed his power to divert the 


inheritance by making a Will in favour of . 
daughters, and they sued for a declaration ` 


that the Will was invalid, being contrary 
to custom. This claim was based on the 


“ 


assumption that the land was ancestral. , 


The ladies pleaded that according to a 
special family custom obtaining among 
Sabzwari Sayads a sonless proprietor was 
competent to bequeath his estate to his 
daughters, and they further pleaded that 
the land was not ancestral qua the plaint- 
iffs. The collaterals did not succeed in 
either of the Courts below which concur- 
red in finding that the custom pleaded 
by the defendants did exist, and that out 
of the 309 kanals 8 marlas of land left by 
the testator only 80 kanals 8 marlas was 
ancestral. The District Judge, however, 
granted a certificate for second appeal on 
the ground that the evidence with regard 
to the custom was “rather” conflicting. 

[A] There can be no.manner of doubt that 
agricultural Sayads of the Jullundur Dis- 


trict follow custom and not their per-. 


sonal Jaw, and that daughters have no 
right of inheritance among them. [A] The 
question is, can a 
landto a davghter by Will or gift? Ac- 
cording to the Riwaj-i-am a Sayad pro- 
pristor possesses no power to dispose of 
ancestral property by gift or Will. Ques- 
tions 79 and 90 (A) of the latest Riwaj- 
i-am of the 
thereto run thus:— 

“Q. 79—Can a proprietor make by 
word of mouth, or in writing, a disposi- 


father give ancestral. 


District and the answers - 


tion of his property to take effect after his 


death ?” 

“Answer.—All the tribes of the Nakodar 
and Phillaur Tahsils state that a man can 
dispose of his self-acquired property by a 
written Will but he cannot dispose of his 
ancestral property. The Sayads, Sheikhs, 
Mughals, Pathans and miscellaneous 
Mubhammadans of the Nawanshahr Tahsil 
also say so. * * * The Pathans, Sayads 
and Sheikhs of the Jullundur Tahsil state 
that a man with full rights may dispose 
of his property by a written deed, while 
the other tribes of this Tahsil say that they 
have no right to make a written or oral 
Will.” : 

“Q. 90 (A).—Can a father make a gift 
of the whole or any specific share of the 
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property, moveable or immoveable, an- 
cestral or acquired, to'his daughter, other- 
wise than as her dowry, to his daughter's 
son, to his sister or her sons, or to his 
son-in-law ? Is his power in this respect 
altered if he has (|) sons( ) near kindr- 
ed and no sons? If the consent of the 
near kindred is essential to such gifts, 
state the degree of kindred towards him, 
in which the persons must stand by whom 
such gifts can be prohibited ?” 

“Answer.—All tribes in the Phillaur, 
Jullundur and Nakodar Tahsils except Jat 
Muhammadans of the Nakodar Tahsil admit 
that a father can make a gift of any 
part of his self-acquired property, move- 
able or immoveable, to his daughter, other- 
wise than as her dowry, to his daughter's 
sons, to his sister or her sons, or to his son- 
in-law, even in the presence of sons or 
near kindred, He, however, cannot make 
a gift of his ancestral property without the 
consent of sons or near kindred. * * *" 

As against the above the defendants set 
up a special family custom and we have 
‘to determine whether they have succeeded 
in establishing it. As already stated the 
parties belong toa particular sub-caste of 
Sayads known as Sabzwari as distinguish- 
ed from Hussaini and other sub-castes. No 
less than three gifts by sonless proprietors 
have already gone unchallenged in their 
family. The first of these wasa gift of 
land made by Taqi Shah (see the pedigree- 
table of the parties given in the judg- 
ment of the trial Court) to his son-in-law 
Hussain Shah (grandfather of Sardar Ali, 
testator). The second and third are gifts 
of land by Chanan Shah and Muhammad 
Bakhsh, respectively, to Kale Shah, father 
of the said Sardar Ali. These were gifts 
inter vivos but “under the Punjab Cus- 
tomary Law the distinction between the 
power to gift inter vivos and the powers 
of testation is a matter of degree and 
form only, and when the power of gift 
js shown to exist, an initial presumption 
arises that there is a co-extensive power of 
testation”, Bano v, Fateh Khan (1). 

Along with these unchallenged gifts 
we have to take into consideration the fol- 
lowing instances of inheritance by or gifts 
to daughters amongst agricultural Sayads 
of the District :— 


1. Four instances of gifts to daughters 
or sons-in-law are cited in the pedigree- 


‘ (1) 48 P.R, 1908 (T, B.) > | 
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table of the Sabzwari Sayads of village 
Shahpur. in the Nawanshahr Tahsil of the 
Jullundur District. 

2. Ia “Faiz Khatun v. Qazi Mahbub 
Alam” where the parties were Sayads of 
Jullundur City the following occurs in 
the judgment of the learned District 
Judge: (fix. D2, dated 30th January, 
1906) “Tne parties and other Sayads own 
plenty of land in Jullundur “City. Some 
of them appear to be true Sayads others 
not. But in both classes of cases even 
in nearly related cases tothe family of 
parties there area series of instances as 
given by the Patwari in which the daughter 
has succeeded her father to the exclusion 
of her uncle. There are instances too of a 
daughter succeeding a daughter and of a 
husband succeeding a wife to the exclusion 
of a near collateral. All this shows thata 
daughter does succeed in preference even 
to a near collateral andif she succeeds to 
her father, much more must she succeed to 
her mother. * * *”" 

3. In Saraj-ud-din v. Musammat Hassan 
Bibi where also the parties were agriculural 
Sayads of Jullundur City it was held by 
the Chief Court that a nephew of the last 
male owner was not entitled by custom to 
exclude his daughter from succession. The 
case was decided by Lal Chand, J., and the 
following is an excerpt from his judgment 
(Ex. D-i, dated 22nd November, 1906):— 
“Butitis contended that by custom plaintiff 
as a nephew is entitled to exclude Saddar 
Din’s daughter from succession, No such 
custom is definitely provedonthe record, 
the result of the enquiry conducted by the 
first Court being that daughters have 
succeeded in the majority of instances.” * 

4. In Shah Nawaz v. Muhammad Shah, 
the District Judge (old style) found that 
Sayads of village Hajipur in the Nakodar 
Tansil of the Jullundur District were not 
governed by custom and that a gift of land 
in favour of daughters was valid as against 
the plaintiff who was an agnate of the 
donor (see judgment Ex. D-8, dated 9th 
April, 106) 

5, ln Nizam Din v. Game Shah, the parties 
were Sayads of Jullundur and the plaint- 
iff contested a gift toa daughter's song. 
The District Judge agreeing with the 
trial Court arrived at the conclusion that 
the gift was valid by custom. His*jutig-o 
ment (Ex. D 3, dated the 13th August, 1407) 
runs thus:—‘‘The parties have been held 


- to follow custom and the burden of proof 


Li 


o 
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is on defendantsto prove that the gift was 
valid by custom. The burden is not so 
heavy in this case as it would be amongst 
agriculturists pure and simple. ‘There was 
a recent case from this District (Chief Court 
Civil Appeal No. 6408 1906, Ex. P-3) in 
which the question was whether daughters 
succeeded to the exclusion of the collaterals 
amongst Sayads. It was held they did 
not, but the entry in the Riwaj-i-am was 
in faveur of the daughters. The Wajib- 
ul-arz prepared at the First Settlement is in 
favour of the gift. That of the latter 
Settlement says the parties follow the 
Riwaj-i-am which under the heading mis- 
cellaneous tribes says that such gifts have 
not béen made. I think these facts greatly 
minimise the onus placed on defendants. 
Turning to the evidence produced by de- 
fendants we find no less than: 13 cases of 
these gifts quoted by the Patwari from his 
register of mutations, with no objection 
from any collaterals. No instance has been 
adduced where the collaterals successfully 
contested such a gift, and there is practically 
no evidence against the very strong evi- 
dence produced by defendants in favour of 
the gift,” 

As againstthe above instances the plaint- 
iffs cited the following:— 

(1) AkbarShah v. Chanan Shah (Ex. P-8) 
The gift in this case was in favour. of-a 
sister and sô the instance is of little value 
in the present case. 

(2) Amir Shah v. Hassain Ali (Ex. P-6). 
This related to a gift bya widow and is not 
in point, 

(3) Musammat Ghulam Janatv. Muham- 
mad Anwar (Ex. P-3). In this case, 
which went up to the Chief Court, it was 
decided that among Sayads of village 
Dakoha in the Jullundur District daughters 
were not entitled to succeed inthe pre- 
sence of. their father’s uncle. This is dis- 
tinguishable because there wasno Will or 
gift in favour of daughters. 

(4) In Ali Muhammad v. Musammat 
Gauhar Sultan (Ex. P-4) the parties were 
Sayads of Jullundur City and the District 
Judge{old style) found that a Will in favour 
of daughters and widow was not valid by 
custom and was inoperative as against the 
brother ofthe testator. This is the only 

* instance in support of plaintiffs’ case. 
e (5) Mtsammat Nur Begam v. Sultan Ali 
(Ex. P-5). In this case the parties were 
„Hussaini Sayads of village Lootem Kalan 
in the Jullundur Tahsil. The Munsif who 
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decided the case eame tothe conclusion , 
that daughters could not succeed in the 
presence of nephews. 

(6) Ali Sher v. Shah Begam (Ex. P-7), 
This was a-caseof gift of ancestral land ~ 
by a widow. The parties were Sayads of 
village Kotla inthe Jullundur Tahsil. It 
was held that the widow was not competent 
to make the gift. 

(7) Sardar Ali v. Malak Shah (Ex. P-9). 
The plaintiff in this case was the testator 
Sardar Ali, and he brought the suit to 
contest asale of ancestral land by a near 
collateral. It was found that the parties ` 
were governed by custom and that the 
sale was without necessity and devoid of |, 
consideration, This can be of no assistance 
to the plaintiffs. 

- [A] The above instances with the exception 
No, 4 have very little bearing on the ques-. 
tion of custom that arises in this case. On 
the other hand, the instances cited by the , 
defendants show that gifts to daughters are 
very common among Sayads ofthe Jullun- 
dur District and that in case of contest 
they have generally been held valid. There 
is observable a general tendency among 
sonless Sayads to leave their property to 
daughters instead of collaterals, and as 
daughters are excluded from succession by 
custom, sonless proprietors make Wills or 
gifts in their favour. We, therefore, are of | 
opinion that the concurrent finding of the 
Courts below on the question of custom ~ 
is correct and we dismiss the appeal with 
costs. [A] 


R. L. Appeal dismissed. 


am, 


=) 


OUDH CHIEF COURT. | 
Seconp Crvin APPEAL No. 12 or 1927, 
April 25, 1927. 
Present:—Mr. Justice Hasan. 
MEHDI HASAN SUBEDAR-—PLAINTIFE 
— APPELLANT 


versus 
[ABDUL WAHID AnD 0TBERS— DEF2NDANTS 
yf — RESPONDENTS, 

Bvid nee Act (I of 1872), s. 85—Custom—Entry 
in wajib-ul-arz, admissibility of. 

An entry in a wajib-ul-arz is admissible in proof 
of the custom of exclusion of daughters under s. 
35 of the Evidence Act and its validity does not 
depend upon the question whether the wajib-ul-arz 
has been verified by the proprietors of the village or ` 
not, [p, 821, cols. 1 & 2; A] 
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Second appeal. against the judgment and - 


decree of the Subordinate Judge, Partab- 


. garh, dated the 29th September, 1926, re- 
“versing that of the Munsif, .Kunda at 


Partabgarh, dated the 27th January, 1926. 
Mr Muhammad Ayub, for the Appellant. 
Mr. Ali Zaheer, for the Respondents. 


_JUDGMENT.—This is the plaintiff's 
. appeal from the decree of the Subordinate 


Judge of Partabgarh, dated the 29th of 


“September, 1926, reversing the decree of 


‘the Munsif, Kunda, dated the 27th of Janu- 


‘ary, 1926. 


The suit out of which this appeal arises 
‘claimed relief for the redemption of a 
:mortgage in respect of one-anna zemin- 
dari share in Ohak Najabat Ali which is 
:@separate village though included within 
‘the bigger village of the name of Mouza 
:Bachandamow, Pergana Bihar in the Dis- 

trict of Partabgarh, The mortgage was 

made on the 2lst of October, 1908, by one 
: Ramzan Ali in favour of another Ramzan 

Ali, The plaintiff is a transferee of the inter- 

est of one Musammat Sabira Bibi who is the 
daughter of the mortgagor. 

The defence to this suit with- which I 
„am concerned in second appeal was that 
by the local custom of the village in 
which the property in suit is situated, 
‘daughters were excluded from inheriting 

any share in the estate of their deceased 


-. father, 


In proof of this custom the defendants 
who represent the mortgagee relied upon 
the wajib-ul-arz of village Ohak Najabat 
Ali. The lower Appellate Court held on 
the interpretation of that wajib-ul-arz that 
the custom pleaded was proved and on 
that ground dismissed the suit. The entry 
of tha custom in para, 4 of the wajib- 
ul arg of the village Ohak Najabat Ali is 
free from any ambiguity whatsoever. Ac- 
cording to that entry the daughter is 
excluded in all circumstances from inherit- 
ing the property of her father whether 
the deceased propositus has left a.son or 
not. Inthe event of his dying without leav- 
ing any male issue and also without leav- 
ing any widow the property according to 
custom is to devolve upon the nearest 
collateral though there may be a daughter 


- alive. [A] The entry in the wajib-ul-arz is 
. admissible in proof of the custom under ` 
. 8.35 of the Indian Evidence Act and its 


validity does not depend upon the ques- 


l tion whether the - wajib-ul-arz has .been 
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verified: by the proprietors of the village 
or not. [A 

Another argument advanced at the hear- 
ing of this appeal on behalf of the appel- 
lant was that it is not shown that on the 
date of the wajib-ul-arz the mortgagor 


Ramzan Ali had any proprietary interest 


in the village to which the wajib-u!-arz 
relates. As observed by the Court*below 
the custom recorded in the wajib-ul arz 
is a local custom and it will attach to all 
property within the ‘village whether it 
was in existence on the date of the wajib~ 
ul-arz or was acquired thereafter: . , 
The appeal fails and is dismissed with 


costs. 


G. E. Appeal dismissed. 


ALLAHABAD HIGH. COURT. 
Sgconp Orvit, APPEaL No. 1263 of 1924. 
January 28, 1927. 

Present; —Mr. Justice Iqbal Ahmad. 
FAKIRE-—DeranDaNT—APPELLANT 

versus . 
TAJUDDIN—PuatntTiFF—RESPONDENT. 

Co-sharers—Parti land—Joint possession, right to. 

Every co-sharer is entitled in conjunction with 
other co-gharers to joint possession of parti land in 
the village, unless and until some co-sharer is in a 
position to establish his exclusive and peaceful pos- 
session over any particular piece of parti land for an 
appreciable length of time. [p. 822, col .2; A] 

Second appeal from the decree of the Sub- 
ordinate Judge, Banda, dated the 8th of 
May, 1924. 

Mr, Damodar Das, for the Appellant. 

Mr. S. P. Sinha, for the Respondent. 

JUDGMENT.—The dispute in, this 
case centres round a parti plot of land ina 
village in which the plaintiff is admittedly 
one of the co-sharers. Defendant Ne, 2 
and the wife of defendant No. 3 transferred 
the plot in dispute along with their house 
The plaintiff's case 
was that he was in exclusive possession of 
the plot in dispute, and being the zemin- 
dar was entitled to a decree for possession 
of the same as against defendant No.4 who 
had no title to retain possession of that 

lot. 
J The defence of ‘defendant No. 1 was that 
the plot in disptue was thesahan of “the 
house ‘transferred to him: This defence 
has . been overruled by bothe the Courta 
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: below and I .am no longer concerned with 


it in second appeal. . 
The defendant .also contested the plaint- 

iff's right tothe relief prayed for by him 

on the ground that he (the defendant) bhim- 


- self was a zemindar in the village though 


his share is recorded for certain reasons in 
the name of his son. On the question whe- 
ther’ or not the contesting defendant was 
one of the co-sharers in the village no issue 


-.was framed by the trial Court, with the 


result that there is no express finding by 
that Court on that point. ‘The lower Appel- 
late, Court has observed in the course of its 
judgment that “the vendee cannot resist 
the claim on the ground that he or his sons 
are zemindars in the village”. That Court 
has also not recorded any finding on the 
question whether the defendant is or is not 
one of the co-sharers, 

Both the Courts below have held that the 
plaintiff's contention that he was in exclu- 
sive possession of the plot in dispute prior 
to the institution of the suit has not been 
proved. The plea of the contesting defend- 
ant that the plot in dispute was situate in 
the sahan of the house of his vendor having 
also been overruled, it must be taken that 
neither the plaintiff nor the contesting de- 
fendant was in exclusive possession of that 
plot. That being so, if the contesting de- 
fendant is also one of the zemindars, the 
plaintiff can only get a deeree for joint 
possession against the defendant, and can, 
in no case, be entitled toa decree for ex- 
clusive possession that has been granted to 
him by the lower Appellate Oourt, 

It is argued by Mr. Damodar Das that 
if the defendant is a co-sharer in the village 
the plaintiff's suit must be dismissed in-its 
entirety and in support of his contention he 
has placed reliance on the case of Shib 

Natain Lal v. Maulvi Muhammad Abdul 
Rafi Khan (1) and on the case of Bisham- 
bhar Nath v. Bhola (2). The last mentioned 
case has absolutely no bearing on the 
present case. In the case of Shib Narain Lal 
y. Maulvi Muhammad Abdul Rafi Khan (1) 
it was held that where one of the co-sharers, 
claiming under a zer-i-peshgi lease execut- 
ed by anoccupancy tenant, was in peaceful 
possession of the hclding of that tenant, he 
eould not be ousted by the Lambardar in- 
asmuch as he, as a co sharer, was entitled to 
possession, of the holding. It*was pointed 
out in that‘¢ase thatthe proper remedy of 
(2) 3A. L J. 669; A. W. N. (1908) 289. | 
(2) 12 Ind. Gas. 920; 34 A. 98; 8 A. L, J. 1245. 
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the Lambardar was to have a settlement of 
accounts in a suit for profits and not by ån. 
action for ejeciment, It would be noticed 
that the- holding in dispute in that case 
was a cultivatory holding and nota parti 
land. A parti land can never be taken into 
account in a suit for profits filed in the Re- 
venue Court. [A]:Everyco-sharer is entitled 
in conjunction with other co-sharers to 
joint possession of the parti land in the 
village, unless and until some co-sharer is 
in a position to establish his exclusive and 
peaceful possession over that parti land for 
an appreciable length of time. [A] As ob- 
served above, if the defendant is a co-sharer, 
the decree of the lower Appellate Court will 
have to be modified by granting to the 
plaintiff only a decree for joint possession 
along with the defendant. On the other 
hand, if the defendant is not aco-sharer in 
the village, the decree of the lower Appel- 
late Court will have to be affirmed. 

Before finally deciding this appeal, I 
must havea finding from the Court below 
on the following point :— 

Was defendant No.1 a co-sharer in the 
mahal in which the plot in dispute is 
situate at the time of the institution of 
the suit and is he still aco-sharer in the 
same? 

Parties will be entitled to adduce further 
evidence. On receipt of the finding the 


usual ten days will be allowed for filing 
objections. 


Z. K. _ Issue remitted. 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. | 
First Crvin Appear No. 128 or 1925. 
February 10, 1927. 
Present:—Mr. Findlay, J. O. 
DEORAM GUJAR AND ANOTHER — 
DerenDaNnTs—APPELLANTS | 
versus 
Musammat BIJU GUJAR—PLAINTIFF— 
-RESPONI ENT. 
C.P. Tenancy Act(I of 1920), s. 105—Occupancy hold- 
ing—Transfer—Suit to impeach transfer— Jurisdiction 


of Civil Court—Resiriction on transferee's right to 

transfer, whether void, $ 
The jurisdiction of a Civil Court is not ousted by 

s. 105 of the C. P. Tenacy Act where the transfer of 

an occupancy tenancy is impeached not on the special 
rovisions of the Tenancy Law but under the general 

Tain [p. 824, cols. 1 & 2;A] i 
Tijan v. Gopi (3), followed, ` 
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The transfer of anoceupaney right to another for 
life without powers of alienation with remainder to a 
_ third: person is not void in law and sucha transferee 
cannot alienats the land even to a possible heir. [p. 
826, col. 1; B} 

Appeal from the decree of the Sub- Judge, 
First Class, Bhandara, dated the 22nd 
‘October, 1925, in Civil Suit No. 64 of 1924. 

Messrs. A. V. Khare, M R. Bobde and 

--W. B. Pendharker, for the Appellants. 

Messrs. D. T. Mangalmurti and V. D. 

~ Kolte, for the Respondent. 

JUDGMENT.—The following genea- 
logical tree may help to make the facts of 
. this case more easy. to understand:— 


OHIMAN (dead) 


f 
Dasru (dead) i + Sitaram (died on 
12th September 
i 1915) 2 widows 
Musammat Jai 
(died on 4th April 
1924) and Musammat 
Biju (plaintiff). 








( } 
Bala. Lala (dead) 


Deoram 
(defendant No. 1) 
widow Musammat ‘l'ursi 
(defendant No. 2). 


The plaintiff, Musammat Biju, is the 
co-widow of Musammat Jai. The first and 
- second defendants, Deoram and Musammat 
Tursi, are the son and widow of Lala res- 
pectively. The third defendant, Govinda, 
in the first Court was imolicated as being 
_in possession of field No 102-1, one of the 
subjects in suit, but was discharged in the 
lower Courtand I am not further con- 
“cerned with him - Musımmat Biju brought 
the present suit for the possession of land 
and moveables specified in the schedules 
“attached to the plaint. Her case was that 
all this property was in possession of 
Musammat Jai, her co-widow, who died 
‘on 4th April, 1924; that Musammat Jai 
‘had got possession of this property in 
‘pursuance of a compromise decree arrived 
at in Civil Suit No. Y of 1916 in the Court 
of the District Judge, Bhandara (cf., copies 
of the judgment and decree, D 3 and D 4); 
and that Musammat Jai remained in pos- 
session of the property until her death but 
that during her lifetime she executed a 
‘deed of gift in respect of the said property 
“(Bx, D-l1, dated $rd August, 1920) -in 
favour of Deoram, the minor son of the 
second defendant. eee 
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The position of the first two défendantd 
was that the property in question origin~ 
to Musammat Biju, the 
wife of Tima, and that, she had gifted a 
third of her property to Musammat Jai 
and the other two-thirds to one Sitaram 
Gujar. It was urged on behalf of these 
defendants that Musammat „Jai was com- 
petent to make a valid gift of all the 
property in favour of Deoram who was the 
nearest reversionary heir to Sitaram. It 
was further urged that two applications 
of the plaintiff to the Revenue Courts in 
connection with the transfer of the said 
subjects had been dismissed and that the 
present suit did not lie in the Oivil Courts, 

On behalf of the plaintiff, in his re- 
joinder, it was admitted that a compromise 


. decree, in Civil Suit No. 9 of 1916, had 


been passed, but it was pleaded that 
Musammat Jai had made a statement before 
the District Judge in the said suit dis~ 
tinctly admitting that neither she nor 
Musammat Biju should have any power to 
alienate their husband's property. It was, 
moreover, pointed out that under the deed 
of gift executed by Musammat Biju in 
favour of Musammat Jai (cf., P-1) a distinct 
clause appeared restraining the donee from 
making any transfer of the property gifted 
and also stating that Sitaram and his 
children would succeed to the said property 
on the death of Musammat Jai. 

On the issues which the Subordinate 
Judge framed on these and connected 
pleadings, he came to the following find- 
ings:— 

(a) That the deed of gift (D 11), dated 
3rd August, 1920, was genuine and was 
properly attested and that, as Musammat 
Tursi and Deoram lived with Musammat 
Jai, they altogether were in enjoyment 
of the property covered by the ‘deed of 
gift, but there was no formal delivery of 
posséssion; ' 

(b) that Musammat Jai could only con- 
vey her life-interest to defendant No. 1, 
Deoram, under the said deed of gift; 

(c) that the Civil Oourt lad jurisdiction 
to entertain the present suit; apd 

(d) that Musammat Biju is entitled to 
the property of Musammat Jaiirrespective , 


‘of any agreement arrived at in Vivil Suit 


No. 9 of 1916. 
Finally, in para. 11 of his judgment, 
the Su¥ordinate Judge held. that Deoram. 


had not in fact obtained’ possessign of 


the occupancy lands or any other property 


.the proceedings 
.Musammat Biju’s application was filedon 
.23rd February, 1921,in the Court of the 
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under the deed of gift; that Musammat Jai’s 


‘name continued to be shown in respect of 


‘lands in the village papers up to 1924; 
‘and the Subordinate Judge was further 
of opinion that, even on the assumption 
that Musammat Jai was the absolute 
owner of the land, the plaintiff was entitled 
to succeed ir preference to a collateral 


‘heir like Deoram, defendant No. 1. 


. Déeree for possession of the property 


“was accordingly granted against defendants 


“Nos. 1 and 2. : 
[A] An important contention raised on 


-behalf of the present appellants is that in 


the present suit the jurisdiction of the 


‘Civil Court was barred under s. 105 of the 


P. Tenancy Act, 1920. Reliance was 


‘placed in this connection on the decisions 
-ioa Jagannath v. Khuba (1) and Fakira v. 


Ramkisan (2). It is urged accordingly 
that the Revenue Oourts had exclusive 
jurisdiction in this matter and that, there- 


‘fore, the jurisdiction of the Civil Courts 
‘is barred. 


In this connection it is pertinent to look 
with some care into the actual nature of 
in the Revenue Court. 


Sub-Divisional Officer, Bhandara (cf., D 8). 


The application purported to be one under 
.8. 13 of the Tenancy Act of 1920 and al- 
_leged that the transfer of the occupancy 
fields under the deed of gift, dated 3rd 


August, 1920, was in contravention of s, 12 
idem. The Sub-Divisional Officer’s order 


-in this proceeding is to be found in Ex.P 3. 


He held «that there had been no actual 


. transfer of possession and, that, in any 
‘event, the- transfer to Deoram, was not a 
‘legally maintainable one, as, at any rate, 
Bala was a nearer heir. 


£ Holding, there- 
fore, fhat the application was a premature 
one, which did not come within the pur- 
view ofs. 13, he dismissed it. An appeal 


followed to the Court of the Deputy 
Commissioner, Bhandara, (cf., copy of 
the order )-12), The Deputy Com- 


missioner pointed out that the Sub- 
.Divisionale Officer was wrong in supposing 
that the word “transfer” in s.12 of the 


Tenancy Act, 1920, necessarily implied also . 
ethe* delivery of possession. He further 


pointed out that the Sub-Divisional Officer 
was in error in the- interpretation he put 
(1) 4 Ind. Cas» 795; 5 N. L. R. 176. 
(2) 87 Ind. Cas, 1945; 21 N, L. R. 25 at p. 33; A, L R. 
1925 Nag. 277. . : f 
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upon s. 12; that the said provision obvious- 
ly gave the tenant a greater latitude in 
making the transfers and that, in the cir- 
cumstances, Musammat Jai's transfer was 
not in contravention of s.12 of the Act. 
Musammat Biju was accordingly referred 
to the Civil Courts for her remedy. This 
order was confirmed by the Commissioner, 
Nagpur, (cf. copy of his order, dated 7th 
November, 1921, D-5). 

For my own part, an obvious fallacy 
seems, in my opinion, to underlie the 
argument advanced on behalf of the ap- 
pellants in this connection. 
of the Tenancy Act lays down certain 
limitations on the right of an occupancy 
tenant's transfer of his holding. If thesaid 
provision is transgressed, s, 13 allows “any 
person who, if he survived the tenant with- 
out nearer heirs, would inherit the hold- 
ing, or the landlord of such tenant to 
apply” for a certain remedy in the Revenue 
Court. In such a case the Revenue Court 
has exclusive jurisdiction, and this would 
naturally cover a case of transfer which 
was good under the general law and only 
bad under the special provision of the 
tenancy law just referred to. Here, the 
plaintiffs case is that the transfer is 
bad under the’ general law and, in those 
circumstances, it seems to me that the 
juriediction of the Civil Court is clearly 
not excluded. I find myself in this connec- 
tion in full agreement with the judgment 
of Hallifax, A.J. O, in Tijan v. Gopi (3) 
and I am unable to find any ground for 
holding that the jurisdiction of the Civil 
Court is ousted in the present case by the 
provision contained in s. 105 of the Tenancy 
Act. [A] 


It has next been urged that the present 
suit was barred by limitation, ‘inasmuch 
as'Musammat Biju was excluded from the 
holding by the mere execution of the deed 
of gift, dated 3rd ‘August, 1920, or, on the 
very best point of view for her, from the 
plaintiff’s application to the Revenue Court 
dated 23rd February, 1921 (D8). The 
present suit was filed on 16th October 
1924, and it is urged that the limitation 
applicable is the two years’ rule laid down 
in Art. lofthe Second Schedule to the 
Tenancy Act. For my own part, it seems 
clear to me that the said provision has no 
applicability whatever. The plaintifs 


(3) 87 Ind. Cas, 826; A.I. R. 1925 Nag. 449, 


Section 12, 
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= eause of action clearly only arose on the 
-death of Musammat Jai, viz., on 4th April, 
1924, Her case was that she and Musam- 
“mat Jai were entitled to enjoy the pro- 
. perty according to the compromise arrived 
. at in the civil suit and that under that 
compromise she was entitled to come into 
~ the other half of the property on the 
death of Musammat.Jai. In these circum- 
stances, ib seems clear to me that the cause 
of action, on which the plaintiff relies, did 
. not-come into being until Musammat Jai's 
death. Even if there had been any question 
-~ of adverse possession as against Musammat 
..Jai, it does not run against the reversioner: 
ef, Rampershad Tiwari v. Anandilal (4). 

I now proceed to examine the deed of 
gift. (P-1), dated 18th Docember, 1893, by 
Musammat Biju, widow of Tima, in favour 
of Musammat Jai, her niece. That deed 
laid down amongat other things the follow- 
ing conditions:— | 

6) There was a restrictive clause by which 
Musammat Jai was to enjoy the property 
during her lifetime and on her death her 
husband Sitaram or his children were to 
enjoy it. Clearly: there was no power of 
sale or gift to rest in Musammat.Jdai. 

(it) The property gifted was stated to be 
stridhan and Musammat Jai was, it will be 

- remembered, tha daughter of the-sister’s 
‘donor. i 

(iii) The motive- for the gift was that 

Musammat Jai was being of use, and render- 


.ing service, to the donor who was then . 


-presumably an -aged woman, 


The remaining property in suit was what 
-Musammat Biju gifted to Sitaram. Sitaram 
‘died on.1l2th September, 1915, and Civil 
-Suit No. 9 of 1917, which, as I have already 

shown, was compromised, followed, Musam- 
mat Jais case being that she desired to 
. obtain half share of the property gifted to 
Sitaram, i.e, the property in Schedule A 
minus the 4old numbers gifted to Musam-~ 
mat Jai. 

. Much has been made of the fact that 
neither the judgment nor the compromise 
-decres in Oivil Suit No. 9 of 1916 men- 
tions the fact that Musammat Jai was to 
have no power to alienate the property. 


I do not see that this was remarkable in. 


‘the circumstances. In the suit in question 
‘Musammat Jai desired in the alternative 
-joint possession or partition of the property 
concernsd—what was desired in effect was 


(4) 13 0. P..L. R, 81 at p. 83, 
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to arrive at a modus vivendi as regards 
the enjoyment ofthe property by the two 
ec-widows. What is of importance is 
that Musammat Jai, in-the course of the 
compromise proceedings, made a clear 
statement that neither she .nor the co- 
widow were to have any power to alienate 
the property and that the compromise was 
not to affect their respective rights of sur- 
vivorship. (cf. P-4) 

On 3rd August, 1920, Musammat Jai exe- 
cuted the deed of gift (D-11) in favour of 
Deoram, the ostensible motive, therefore, 
being that Deoram was likeher own son, I 
now come to the question ofthe nature of 
the interest created in favour of Sitaram 
and his offspring under the deed of gift 
(P-1). The case for the defendants-appellants 
Deoram and Musammat Tursi is that the 
co-widow—the present plaintiff-respondent 
Musammat Biju—hasno locus standi in this 
connection, that, even if there was a res- 
triction on alienation, that was purely a 
question between the donor and the donee 
or any one claiming through the donor, 
that plaintiff is no heirof thedonor and 
thatin any event plaintiff-respondent has 
no case, so far asthe property included in 
P-Lis concerned, to question the validity 
of the gift evidenced by D-1l. Plaintif- 
respondent's position in this connection is 
that Musammat Jai had only an interest for 
life conferred on her under P-1, that she 
“was debarred from alienating the property 
and that further P-1 created a vested inter- 
est in favourof Sitaram and his offspring 
that in those circumstances, having regard 
to the law as laid down in g.. 19 of the 
Transfer of Property Act, the previous death 


-of Sitaram is immaterial and the property 


will follow the line of Sitaram. For my 
own part, I find it impossible to acegpt the 
position of the appellants in this connection, 
viz., that because Sitaram died without 
children, the disposition failed and the 
property vested where it halted, viz., with 
Musammat Jai. Reading the Will as a whole, 
it seems clear tome that a vested interest 
was created in favour of Sitaram or his 
children. Musammat Jais death was an 
event that must happen and, even although 


- Sitaram had no children, the interest re- ` 
mained vested in himand as such paseed on A 


his death to his respresentatives. I am of 
opinion, therefore, that the same incidents 
apply both to the property included in P-} 
as well as to the other subjects which bam 


` concerned in this case.’ 
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It has been suggested on behalf of the 
appellants that in any event the intention 
- of the restriction was that the property 

should come to the issue 9I Sitaraw, onat 
Deoram and his father were brought up by 
MusammatJai and thatin the circumstances 
the spirit, if not the complete letter, of P-1 
would be observed by recognising Deoram's 
‘right to the property, This seems to mea 
strained argument which does not require 
serious discussion and the point was-not 
.. indeed seriously passed by the Counsel 
for appellants. 


[Bilt has again been urged that the restric- - 
in P-1 was void in viewof. 


- tion contained 
the Tenancy Acttof these Provinces [cf,, 
Nilkant v. Ghulya (5), Bhikajiv, Tukaram 
(6) and Ghanya v. Ukund Rao (7)]. The 
tenures inthe Tenancy Act are, it is said, 
exhaustive, while Musammat Jai was under 

: P-L an occupancy tenant of a limited 

- character with special incidents attached to 
her tenancy. I am asked, therefore, to hold 
that the restriction should be ignored and 
that Musammat Jai became an ordinary 
tenant, pure and simple, and had such 


rights of tenancy as any other occupancy . 


tenant had. I do not think that there is any 
sound basis forthis contention. Musammat 
- Jai was for the time being a pure oscupancy 


tenant but she was given no absolute inter-. 


est in the fields. No new kind of tenancy 
was created by the restriction. Musammat 
Jai was an occupancy tenant, pure and 


simple, during her life subject tothe condi-. 


tion that she was not to alienate and it fol- 
lows that she could not make a valid trans- 
fer of the holding to Deoram, even although 
. he was under the special Tenancy Law a 
possible heir who could otherwise have 
come in. Section 11 ofthe Transfer of Pro- 
perty Act cannot benefit appellants in this 
connection because no absolute interest was 
created in favour of Musammat Jai. [B] 


Finally, { may add that even apart from . 


the restriction an alienation included in 
P-1, and from the undoubted understanding 
between the, widows as evidenced by Musam- 


mat Jai’s statement before the Court (P-4), . 


subsequent to which the compromise decree 


in Civil Suit No. 4 of 1916 (D-4) issued, the 


` right of survivorship could not, in my opin- 
ion, “bave been defeated under the ordi- 

nary Hindu Lew epplicable (cf., Mayne’s 

Hindu Law, Ninth Edition, para. 553). The 
76} 42 Ind. Cat. 384; 13 N. L. R. 165 at p.167. ` 


6) 10 Ind. Caf. 697; T N. L. R, 17 at p. 18. 
(7.4 N. L. R. 9 at p. 13: fh Ne 
e 


e 
. 
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present alienation by Musammat Jai was 
clearly not one which could hold ‘good Be- 
yond: her lifetime. ih 

I may add thatit has been suggested on-be- 
half of appellants that any how the moveable 
property included in P-1 formed Musam- 
mat Jai's stridhan and could not go by | 
survivorship. The decree mentioned only 
six bullocks and Rs. 400 cash as the hus- 
band’s property (cf., D-4). Having regard 
to the terms of P-1 already discussed I do 
not think there is any substance in this 
contention. - 

The appeal accordingly- fails andis dis- 
missed. Appellants must bear the respond- 


ent’s costs. Costs in the lower Courts as al- 
ready ordered, 
A. N. A. Appeal dismissed. 


OUDH CHIEF COURT. f 
SeconD Oivin APPRAL No. 330 or 1928. 
March 21, 1427. 

Present:—~Mr. Justice Hasan. f 
Saiyed MOHAMMED MOHSIN alias . 
Saiyed JAN—APPELLANT ' 
VETIUS reas 
_, Saiyed MOHAMMED ABID alias 
BADLEY MIAN AND OTHERS — DEFENDANTS 
— RESPONDENTS. . 

Civil Procedure Code(Act V of 1908), 0. XXI, r. 11— 
Abatement—Party impleaded as representative in memo- 
randum of appeal—Remand—Subsequent application 
to lower Court beyond time to bring legal representa~ 
tive on record, effect of. 

Once a person is introduced into the pro- 
ceedings of acase ag a party in an appeal as the ~ 
legal representative of a deceased party, the intro- 
duction holds good for the whole case and no abate- 
ment can take place owing to the faut that a super- 
fluous application is made after time by a party to the 
appeal after the remand for such a legal representative 
being brought on the record. [p. 827, cols.1 & 2; B] 

Appeal against the judgment and decree 
of the Subordinate Judge, Hardoi, dated 
the Ist June, 1926, affirming that of the 
Munsif, Bilgram, dated the 2oth August, 
1922. f 

Mr. Mohammad Ayub, for the Appellant. 

Mr. K. P. Misra, for the Respondents. 

SUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Hardoi, dated the Ist June, 1926, 
affirming the decree of the Munsif of Bil- 
gram, dated the 261th of August, 1922. The 
facts are few andsimple.in so far as they 
bear on the question for decision in this 
appeal, Se pe See, teat yd 
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The‘original plaintiff in the suit out of 
which this appeal arises was one Muhammad 
Mohsin. Muhammad Mohsin died while 
the appeal, now being decided, was pend- 
ing inthis Court, He is represented by 
Ghulam Masum his son and Taiyyaba 
Begam his widow. There were a large 
number of persons in the array of defendants 
who hadinterest in the property in respect 
of which the claim for redemption was 
made by the deceased plaintiff. Amongst 
them was one Din Dayal. During the 
pendency of the appeal in the lower Appel- 
late Court Din Dayal died. The learned 
Subordinate Judge ordered the abatement 
of the appeal in its entirety on the 26th 
May, 1924. There was an application by the 
plaintiff praying for an order setting aside 
the abatement. This application was reject- 
ed, The plaintiff then preferred an appeal 
to the late Court of the Judicial Commis- 
sioner of Oudh. The appeal was decided 
on the 7th of October, 1925.* The appeal 
was allowed and the order of abatement 
was set aside, The result was that the 
lower Court was called upon to decide 
the appeal on merits. 

One of the legal representatives of Din 
Dayal was one Hori Lal. Hori Lal died on 
the zlst of November, 1924. On the 6th 
of December, 1924, an application wes made 
by the plaintiff informing the lower Appel- 
late Court of the death of Hori Lal and 
asking for time to make inquiries as to 
who were the legal representatives of the 
deceased Hori Lal. The application was 
simply ordered tobe filed. When the case 
went back on remand under the order.of 
the Judicial Commissioner dated the 7th 
of October, 1925, to which reference has 
already been made, another application was 
made by the plaintiff for bringing on the 
record ofthe appeal the representatives 
of the deceased Hori Lal. That applica- 
tion was rejected on the ground that it 
was barred by the time and again an order 
of abatement of the entire appeal was 
made by the decree now under appeal. 

[A] I am of opinion that the appeal 
must be allowed and the order of the lower 
Appellate Court set aside. While the 
appeal in the Court of the Judicial Com- 
missioner was pending, the representative 
of Hori Lal, that is, his son Sohan Lal 

' was introduced into the memorandum of 
appeal as a party-respondent and was 


“See D1 Ind, Oas. 560—[Hd]. 


. 
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accepted as such by that Court for the 
purposes of the case. No objection seems 
to have been taken to that course by any 
body. The order of the 7th of October, 1925, 
was passed by the Judicial Commissioner's 
Court against Sohan Lal as against the 
other respondents. The introduction of 
Sohan Lal, therefore, into the proceedings 
of the case in the Courtof the Jtdicial 
Commissioner must hold good for the 
purposes of the‘whole case. The plaintiff's 
application to the lower Appellate Court, 
after the order ofremand was made by the 
Judicial Commissioner's Court, for the re- 
presentative of the deceased Hori Lal being 
brought on ‘the record of the case, was 
wholly superfluous and of no effect. As 
observed by their Lordships of the Judicial 
Committee in the case of Brij Indar Singh 
v. Kanshi Ram (1):— 

“The plaintiff as representative of the 
original plaintiff, and the defendant's re- 
presentatives of Joti Lal, had been in- 
troduced in the Chief Court. No doubt, that 
was only donein the course ofan interlocutory 
application asto the production of books. 
But the introduction of a plaintiff ora 
defendant for one stage of a suit is an 
introduction for all stages, and the prayer 
which seems to have been made ob majorem 
cautelom, by the plaintiff, in his applica- 
cation to the District Judge Prenter under 
s. 365, was superfluous and of no effect.” [A] 

I, therefore, allow the appeal, set aside 
the order ofthe lower Court dated the 
lst of June, 1926, and as the appeal in 
the lower Appellate Court had, been dis- 
posed upon a preliminary point, and that 
decision is now reversed by me under 
O. XLI r.28. I remand the case to the 
lower Appellate Court and direct that the 
appeal in that Court be-restored to its 
original;number in the register of appeals 
of that Court and decided according to law. 
All costs hitherto incurred will abide the 
event. 

Appeal allowed: , 
G. H. Case remanded. 

(1) 42 Ind. Cas. 43; 44 I. A. 218; 33 M. L. J. 486: 
22 M. L. T. 362;6 L. W, 592: 126 P? W., R.1917: 15 
A. L. J. 777; 19 Bom. L. R. 866; 3 P.L. W 313; 26 
C. L. J. 572; 104 P R. 1917; (1917) M. W. N. 811: 290 
C. W.N. 169; 127 P. L. R. 1917; 45 0. % (B. 0). 
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MADRAS HIGH COURT. 
Apprat Sort No. 113 oF 1925. 
November 17, 1926. 
Present :—Justice Sir Kumaraswami 
Sastri, Kr, and Mr. Justice Reilly. 
- EMI SOORAMMA—Dszsranpant No, 2 
—-APPELLANT 
ig Versus 
YARABATI VARAHALU, Minor, BY NEXT 
FRIEND KARINI KUMARI NAIDU— 
PLAINT:FE—RespoNnDENT. 

Hindu Law—lllatom adopiion—Share of illatom 
son-in-law—Right of survivorship, benefit of, whether 
available to illatom son-in-law—Partition—Share to 
stranger—Validity of partition—Will—Propounder 
beneyited—Genuineness and disposing mind of testator 
—Burden of! proof . 

A person who has been taken in adoption as illatom 
son-in-law does not gêt the benefit of the right of 
survivorship inthe family of his adoption. [p. 828, 
erg rn a share is given to a stranger, the 
partition may be impeached by minors interested as 
disposition of property made without consideration 
and it cannot be supported as a bona fide settlement 
ofa disputed claim. [p. 828, col. 2; p. 829, col. 1; B] 

Where a person propounding a Will is entitled to 
large benefit under it the Courts will demand very 
strict and clear proof as to the genuineness of the 
Will and the disposing mind of the testator. [p. 829, 
col. 1; C 

a against a decree of the’ Court 
of the Subordinate Judge, Ganjam at Ber- 
hampore, in O. S. No. 74 of 1920. : 

Messrs. T, ©. K. Kurup and G. Lakshm- 
‘anna, for the Appellant. 

Mr. C. Sambasiwa Rao, for the Respond- 


ent. 

JUDGMENT. —The 2nd defendant is 
the appellant before us. He claims to be an 
illatom son-in-law of one Ramanna. . Ra- 
manna died in 1901 leaving two sons, San- 
yasi and Appalaswami and three daughters 
Appamma, Nilamma-and Amani. ‘Sanyasi 

. died afew months after his father in the 
‘year 1902. Appalaswami died in 1918 leav- 
ing the plaintiff in this suit, his widow. 

Thé2nd defendant, who is the appellant 
before us first married Appamma, the eldest 
daughter of Ramanna, and after-she died 
she married Ammanna, another daughter 
of Ramanna, who is the 3rd defendant in the 
suit. Ramanna’s widow is the Ist defend- 
ant in the suit. 

The ease for the plaintiff is that on the 

+ ‘death of Sanyasi the properties of the fami- 
ly devolved on her husband, Appalaswami 
‘and after Appalaswami’s death sheis solely 
entitled to them and she sues for the recovery 

* of these properties. The 2nd defendant, 
on tle other hand,}contended that he was 
the illatom son-in‘law of Ramanna, that he 
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lived with Ramanna and helped him in the 
acquisition of the properties, thai on the 
death of Appanna he married her sister 
Amanna and continued to live in the 
family and that Appalaswami died in 1918, 
leaving a Will, by which after making 
certain provisions for the maintenance of 
his wife and mother he had bequeathed 
his share of the property to the 2nd de- 
fendant. f 

The Subordinate Judge held against the 
Will and also against the claim of the 2nd 
defendant as the illatom son-in-law and de- 
creed the plaintiff's suit. Hence the appeal by 
the 2nd defendant. The Subordinate Judge, 
however, allewed the 2nd defendant a quart- 
er share in the B Schedule properties on 
the ground that those properties were the 
joint acquistions of Appalaswami and 
the 2nd defendant, that Appalaswami con- 


_tributed three-fourths of the purchase-money 


and che 2nd defendant one-fourth of the pur- 
chase-money and, therefore, he was entitled 
to one-fourth of the B Schedule properties, 

Two ‘questions arise in this appeal (1) 
was the 2nd defendant an illatom son-in-law 
as alleged by him? (2) isthe Will Ex. VIII 
pronounced in this sult genuine ? 

[His Lordship then considered the evi- 
dence and found that the illatom ease set up 
by the 2nd defendant was true]. 

[A] The next question is what share the 
detendant would be entitled to. As regards 
the share, the 2nd defendant is entitled to 
one-third share of the properties available 
for partition, for by the arrangement iteelf 
as pleaded by him he was to get a share 
equal with the other sons, at the time when 
he was taken into the family. There is no 
authority for the proposition that an illatom 
son-in-law gets the right of survivorship. 
When the 2nd defendant was taken into 
the family there was only one son and an- 
other son was born after he became an il- 
latom son-in-law. Sothe 2nd defendant will 
get one-third share. [A] 

[B] It is contended that Ex.1, is afamily 
settlement binding on all the parties, under 
which he is entitled toahalf share. There ig 
no evidence that on the date of Ex. I there 
was any dispute between the members of 
the family as regards the illatom adoption, 


itnot being denied on the one hand 
or affirmed on the other. There has 
been no settlement of disputes. There was 


no bona fide dispute which was settled. 
Again it is clear that if there was no illatom 
adoption, the Ist defendant could not by 
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any act of hers introduce the 2nd defend- 
ant and give him fhe right which Ex. I pur- 
ported to give him. Her act would be whol- 
ly invalid and could not bind her son. It 
has been held in Ramkishore Kadarnath v. 
Jainarayan Ramrachpal (|), if in partition 
_ ashare is given toa stranger, the partition 
may be impeached by minors interested as 
disposition of property made without con- 
sideration and that it cannot be supported 
asabona fide settlement of a disputed claim. 
[B] The znd defendant will not be entitled 
to a .half share but will be entitled to one- 
third share as stated above. 
Turning tothe Will, Ex. VIII we do not 
think there is any sufficient reason for dis- 
` turbing the finding of the Subordinate 
Judge that the Will is not proved to be 
genuine. In the first place the evidence is 
that Appalaswami, who was ill for some 
two or three months, suddenly the day be- 
fore he died wanted to execute a Will, that 
about 12 o'clock he called for the presence 
of some witnesses, that he set up and 
dictated the whole Will, sawit written and 
signed by all the witnesses at 4 o'clock 
and that ha died the next morning. The 


Will gives a detailed account of the 2nd de~ - 


` fendant being brought into the family and 
a whole page is devoted to establish the 
right of the 2nd defendant asan illatom son- 
in-law. The Will itself came. to publicity 
only a year or more afterwards in connec- 
tion with the proceedings for the mutation 
of names, when notice was sent to the widow 
of Ramanna, who was effected by the Will. 
The broad probabilities are against the Will, 
and we are not satisfied that the evidence of 
the witnesses who speak tothe Will having 
been executed is entitled tosuch credit that 
we could brush aside circumstances of con- 
siderable suspicion in this transaction. [C] 
The Willis propounded by'aperson whogets 
avery large benefit under it. The lawisclear 
that where a person propounding a Will is 
entitled to large benefit under it the Courts 
will demand very strict and clear proof as 
to the genuineness of the Will and the dis- 
posing mind of the testator. [C] So far as 
the signatures of the testator in the present 
Will are concerned we see that they are in 
a firm hand and the signatures themselves 
vary oneach page. Itis hardly likely thata 
person who had been lying ill for more than 


(1) 20 Ind. Cas. 958; 40 C. 966; (1913) M. W. N. 
661; 14M. L. T. 163; 17 0. W. N. 1189; 18 O.L. J, 
237. 15 Bom. L. R. 867; 11 A. L. J. 865; 25 M, L, J, 
512; 10 N.L. R, 1; 401, A,213 @, O), 
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2 months and who died thé next morning 

would have signed thejWill in thatfirm hand, 

Again although the witnesses speak to 

there being only one ink bottle and pen the 

signatures of the attesting witnesses ap- 

pear to be indifferent ‘inks and written 

with different pens. The signatures of some 

of the 5 witnesses seem to have’ been writ- 

ten with a pale. ink with a sharp nib. 

In the case of the other two witnesses 

the ink appears to be a little darker “and 

thicker and the Will of the signature of 

the last two witnesses corresponds with 

the ink used for writing the Will, The 

signatures of several of the attesting wit- 

nesses seem to have been taken subsequent- 

ly and having regard to the several suépi- - 
cious circumstances and the fact that the 

witnesses in support of the Will are not dis- 
interested persons we find no ground to 
reverse the decision of the Subordinate 
Judge and to accept the evidence that the 
Will was executed by Appalaswami. Thereis 
no reason why he should have given his wife 
and mother only a very small portion of the 
property and why he should have given the 
whole of the property to the 2nd defendant 

Theevidence has been received and coms 
mented on by both the Vakils for the appel- 
lant and the respondent at considerable 
length, and we are not satisfied that the 
Subordinate Judge was wrong in notac- 
cepting that evidence and holding that 
the Will was not proved. The claim 
underthe Will, therefore, fails. In the re- 
sult the decree ofthe Subordinate Judge is . 
modified by declaring that the 2nd defend- 
ant is entitled to one-third of the properties 
existing on the date of suit, that the Will is 
not genuine and confers no rights, nd that- 
the plaintiff as the widow of Appalaswami 

is entitled to two-thirds of the properties, 
The parties will be liable to pay the debta 
of the family in the same shares, . 

As regards costs the znd defendant hav- 
ing failed substantially as regards the Will 
and as regards his share, we think the 
proper order willbe to direct the 2nd de- 
fendant to pay two-thirds of the plaintiff's 
costs here and in. the Court below and to 
bear his own costs, 


VN. V. Decree modified, 
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OUDH CHIEF COURT. 
SEGOND Rent APPEAL No. 33 oF 1926. 
April 21, 1927. 
Present: —Mr. Justice Hasan. 
PARAN SINGH—Derenpant— 
APPELLANT 
versus 

KUNJAN LAL—PGLAINTIFE— 

RESPONDENT. 


Oudh Rent Act XXVI of 1886), 3. 126, sub-s. (2)—° 


Lambardar colluding with tenant—Right of the other 
Lambatdars alone to maintain suit. : 

Where one of three Lambardars is supporting the 
tenant collusively, a suit by the other two Lambardars 
alone is not barred under sub-s, (2) of s. 126 of the 
Oudh Rent Act. É , 

Second rent appeal against the judg- 
ment, and decree of the Officiating District 
Judge, Hardoi, dated the 3rd June, 1926, 
reversing that of the Assistant Collector, 
First Class, Hardoi, dated the 3lst August, 

25. . | 
a Bhagwati Nath, for Mr. B. N. Sri- 
vastava, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 

JUDGMENT.—This is the defendant's 
oe eon the decree of the District 
Judge of Hardoi, dated the 3rd of June, 
1426, reversing the decree of an Assistant 
Collector of First Class of the same place 
dated the 3ist of August, 1925. 

The suit for the recovery of arrears of 
rent out of which the appeal arises was 
Jaid by two plaintiffs both of whom are 
Lambardars. But there is also a third 
Lambardar called Baldeo Singh. He is no 
party to the suit. 


The sole argument in appeal is that 


the suit by only two out of the three 


ambardars was not maintainable in view 
= the provisions of sub-s. (2) of s. 126 of 
the Oudh Rent Act, 1886. it is not nec- 
essary to decide this question as a bare 
proposition of law in the present case, 
The judgment of the learned District 
Judge makes if abundantly clear that the 
third Lambardar Baldeo Singh, was sup- 
porting the defendant and even if an at- 
tempt were made to make him a party 
to this suit he could only have been 
arrayed, in the circumstances of this case, 
on the side of the defendant. Obviously 
the wilful «conduct of a Lambardar sup- 
porting the case of a tenant against his 
co-Lambardars cannot be allowed to thwart 
the legal right of recovering the arrears. | 

J, therefore, dismis3 this appeal with 


. posts. 
6. H, s . 


Appeal dismissed, 
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LAHORE HIGH COURT. 
First Civit Appnar, No., 2801 o 1922. 
November 3, 1926, | 
‘Present: —Mr. Justice Broadway and 
Mr. Justice Zafar Ali. . 
RALLIA RAM—Derenpant—APPBLLAxT 


VETSUS 
BALMOKAND—Parstirr, JATTUMAL 
AND OTAEKS— DEFENDANTS-— RESPONDENTS, 
Hindu Law—Debts—Pious obligation of son— Illegal 

and immoral debts—Connection, between debts and eri~ 
minal activities of father, proof of. 

Where a Hindu son wants to evade his pious obli- 
gation for his father’s debts and avoid an alienation 
of ancestral property by him it is not enough to 
show that he was convicted and punished for mis- 
appropriation but it must be established that the 
debts for which the alienation took place were in- 
curred as a result of his criminal activities. [p. 831, 
col. 2; A] 

First appeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 
18th July, 1922. 

Messrs. Fakir Chand and Vas Dev, 
Kumaria, for the Appellant. 

Messrs. Badri Das and Jagan Nath Ag- 
garwal, for the Respondents. 


JUDGMENT. 

Broadway, J.—On the 5th May, 1919, 
a deed of sale was executed by Jaitu Mal, 
his son Daulat Ram and Musammat Rattan 
Devi, wife of Daulat Ram, under which a 
certain house was conveyed to Lala Rallia 
Ram for a sum of Rs. 5,300, The considera- 
tion was paid by wipingiout two former mort- 
gages to the extent of Rs. 2,600. Rupees 700 
were paidto Musammat Rattan Devi in cash 
Rs. 400 to Mansa Ram,a relative of Lala 
Rallia Ram and Rs. 800 were to be paid to 
Vasdeo, son-in-law of Jaitu Mal, by Rallia 
Ram in .settlement:ofa decree of Rs. 800 
and the balance of Rs. 800 was to be paid 
by the vendee to certain creditors who were 
specified in the deed. 

Soon after the execution of this deed of 
sale Musammat Rattan Devi commenced 
criminal proceedings against Lala Rallia 
Ram, as a result of which she was paid by 
Rallia Ram Rs. 864,:which it was said she 
had paidoff to all the creditors named in 
the deed of sale and which had to be paid by 
the vendee. On the 5th January, 1920, Mu- 
sammat Rattan Devi gave birth toa male 
child whose name is Balmokand. On the. 
5th October, 1920, thismalechild Balmokand 
instituted a suit through his grandmother's 
sister Musammat Bhochi in which he sought 
a declaration to the effect that his rights in 
this property would not be effected in any 
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way by thesale after the death of his father 
and grandfather. Both these two gentle- 
men were said tobe whoremongers, gamblers 
and persons addicted to all sorts of vices. 

Rallia Ram pleaded that the transaction 
was perfectly honest and straightforward 
as far as he was concerned, and also chal- 
lenged the plaintiff's rights to sue on the 
ground that he was an after-born child, that 
is to say, a child born after the alienation 
_ had been effected, 

The trial Court held that inasmuch as the 
child was in his mother's womb on the date 
of the alienation, under the Mitdkshara Law 
- which governs the family, the plaintiff had 
aright to sue. It was further held that so 
far as the previous mortgages were concern- 
ed, they having been executed before the 
plaintif was born, he was notin a position 
to challenge their correctness. A decree was 
accordingly passed in favour of the plaint- 
iff declaring that his rights would not be 
in‘any way affected by this alienation on 
- the death of his father and grandfather, 
except in so faras the sum of Bs. 2,600 was 
concerned, 4. e., he would have to pay the 
amount of the mortgages. Against this 
decree the vendee Rallia Ram has come up 
to this Court on appeal through Mr. Fakir 
Ohand and the minor has filed cross objec- 
tions gua the mortgage-money through 
Mr, Jagan Nath. 

At the hearing M. Jagan Nath state 
that having regard tothe recent authority of 


Brij Narain Rai v. Mangal Prasad Rai (1), . 


the cross-objections could not be pressed. 
He urges that his client should not be 
mulcted in costs qua this point. We note 
that the cross objections were filed on the 
23rd February, 1925. 


On behalf of the appellant Mr. Fakir 


Chand urges that the evidence on the re- - 


cord clearly shows that the view taken by 
the learned Subordinate Judge is untenable, 
He has taken us laboriously through the 
evidence and a careful examination of it 
clearly shows that there is no real evidence 
to show that either Jaitu Mal, orhis son 
Daulat Ram, was the unmitigated black- 
guard that the plaintiff would have us be- 
lieve. There is no real evidence to show 
that they were drunkards or gamblers, 


41) 77 Ind. Cas. 689; 46 A. 95:21 A. L. J. 934: 46 
M. L J 23; 5P. L.T 1:286. W.N. 253; (199) M 
W. N. 68; 19 L. W. 72; 2 Pat. L. R. 4l; 10 0. & A. L 
R. 82; A.I R. 1924 P.O. 50; 33 M. L. T. 457; 26 
Bom. L. R. 500; 11 O, L, J. 107; 511, A. 129: 10. W, 
N.48; 41.0, L, J. 232 (P, O), ; 
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although it is true that these two persons 
have been charged with, convicted of, and 
punished for misappropriating goldin their 
possession as zargars for the purpose of 
making ornaments. There can be no doubt 
thatthe family,including Musammat Rattan 
Devi, is by no means what might be regard- 
ed a respectable one, but that isa different 
thing from saying that the’ family pro- 
‘perty has been sold asa result of debguch- 
ery and immorality. 

[A] No doubt as has been pointed out in 
Pareman Dass v. Bhattu Mahion (2) and 
McDowell & Co, v. Ragava Chetty (3), cited . 
by Mr. Jagan Nath “where a Hindu father 
becomes liable for money taken by him 
and misappropriated ufhder circumstances 
which constitute the taking itself a crimi- 
nal offence his minor sons cannot be held 
liable under the rule of Hindu Law as to 
the pious duty of a son to pay his father’s 
debts.” In the present case, however, there 
is nothing on the record to show that the 
debts for which this alienation took place 
were incurred as a result of the criminal 
activities of the two male defendants. It is 
true thatthe son-in-law; Vasdeo, who held 
a decree against his father-in-law says, 
when produced asa witness by the defend- 


` ants (see page 30), that his father-in-law 


squandered thesums of monies borrowed 
from creditors in vices, but he knows noth- 
ing about his gambling. He further says 
that he lent Jaitu Mal money to re-pay sums 
misappropriated by him but there can be 
no doubt that the son-in-law's evidence on 
this point cannot be relied upon. It is 
obvious that the family have combined in 
order to cheat or deprive Lala Rallia Ram 
of the benefit derived by him under this 
alienation, taking advantage of the fact that 
Balmokand was born so soon after the alie- 
nation was effected. [A] r 

Turning to the items themselves Vgsdoe 
has admitted the receipt of Rs. 734 odd due 
to him under the decree. The mere fact that 
this decree was in existence no doubt puts 
the vendee on enquiry, but this enquiry 
would not, inmy judgment, lead him to 
suspect that the debt had been incurred for 
or spent on immoral purposes. ° 

As to the sum of Rs. 700 which was 
paid to Musammat Rattan Devi at the time 
of the registration, Mr. Jagan Nath has don- 
tended that no necessity has been shown, 
there beigg no antecedent debts. lt ap~ 

(2) 24 O. 672; 12 Ind, Deo, (N. 8.) 3217, 

(3) 27 M. 71, aera 
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pears that Vasdeo, the son-in-law, in exe- 
cution of his decree sought to bring this 
very property to sale. Musammat Rattan 
Devi claimed thatshe had spent a sum of 
Rs. 700 on building a chaubara and that 
the chaubara should not be sold in execu- 
tion of the decree inasmuch as it was her's. 
The property, as a matter of fact, was not 
sold, but the appellant wasapproached with 
a suggestion that he should purchase the 
propérty as he was one of the previous 
mortgagees. In order to safeguard his inter- 
est he insisted that Musammat Rattan Devi 
should be a co-vendor gua her property the 
‘chaubara and as already stated Musammat 
Rattan Devi did join in the execution of 
this deed. Asa matter of fact, she stated 
that ethe chaubara had been built by her at 
her own cost, and there is nothing on the 
record to show that she was not entitled to 
it, I do not think that the plaintiff is entitled 
to any credit for this amount. 

There remains the sum of Rs. 400 paid 
to Mansa Ram, son-in-law of Rallia Ram, 
It appears that the negotiations for the sale 
had first commenced between the vendors 
and Mansa Ram and that Mansa Ram, had 
paid the sum of Rs. 400 as earnest-money. 
The arrangement with, Mansa Ram was 
taken over by Rallia Ram with the consent 
of all concerned and Mansa Ram was re- 
paid this sum of Rs.400 by his father-in-law. 
Iconsider that this was a valid charge. 

With regard to the payment made to 
the creditors named in the deed of sale it has 
been urged that inasmuch as these credit- 
ors were not paid off by the vendee after 
the sale had been effected, and that Musam- 
mat Rattan Devi had paid them off herself, 
the debts due to these creditors cannot be 
deemed to beantecedent debts and insupport 
of this contention Mr. Jagan Nath refers to 
Jawahir Singh v. Udat Parkash (4). The 
facts given in that case by their Lordships 
of the*Judicial Committee clearly show that 
that decision has no bearing on the present 
suit. There asale for a consideration which 
‘was made up partly of previous mortgages 
was pre-empted by B who brought a suit to 
enforce his claim for pre-emption and it was 


held that B's right and title in the proper- 


ty commenced from the date of his decree 
and consequently that the mortgages which 
had ,foymed the consideration of the sale 


(4) 93 Ind. Cas, 216; 30 C. W. N. 698; 24 A. L. J. 

07; A. I R. 1926 P. O. 16; (1926) M. W. Ne 197; 50 M. 

* L, J.344;3 0. W, N, 365; 48 A, 152; 43 0. L.J. 374; 
pe Bom, L, R, 851;,58 I, A. 36 (P, O.) 
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and which were paid off during the pendency . 
of the suit before the decree had been pass- 
ed, could not be regarded as antecedent 
debts qua B. Thiscase does not assist us in 
the present instance. The debts here were un- 
doubtedly antecedent to the sale. The mere 
fact that Musammat Rattan Devi succeeded . 
in paying them off probably for a lesser sum 
than was entered in the deed ofsale and 
thus got the whole of the amount entered 
in the deed of sale from Rallia Ram by. 
bringing criminal proceedings does not 
render those debts any-the-less antecedent 
to the sale itself. In these circumstances, 
in my judgment, it is perfectly clear that’ 
the present suit has been brought in bad: 
faith and I would, therefore, accept this 
appeal and’ dismiss the plaintiff's suit with 
costs. 

The cross-objections will also be dis- 
missed with costs. 

Zafar Ali, J.—I agree. 

R.L Appeal accepted. - 


OUDH CHIEF COURT. 
Szoonp Rent APPEAL No. 7 or 1927, 
April 25, 1927. 
Present:—Mr. Justice Hasan. 
RAM BAKSH SHUKUL—Derenspantr 
—APPELLANT 


. versus 
B. UMA RAMAN PURTAB BAHADUR | 
SINGH AND OTABRS— PLAINTIPES— 
: RESPONDENTS, 
U. P. Local Rates Act (I of 1014)—Right of superior 
proprietor to local rates from under-proprietor—U. P. 


Land Revenue Act (III of 1901), s. 86, applicability 5 
0 


A superior proprietor is entitled to the local rates 
under the provisions of the U P. Local Rates Act of 
1914 from the under-proprietors. 

The provisions of s. 86 of the U. P. Land Revenue 
Act are not applicable to local rates but only to 
‘cesses.’ ` 


Second rent appeal from the judgment 
and decree of the District Judge, Fyzabad, . 
dated the Ist December, 1926, upholding . 
that of the Assistant Collector, First Class, 
District Sultanpur, dated the llth Octo- 
ber, 1926. i 

Mr. M. A. Khan, for the Appellant. 

Mr. Haidar Husain, for the Respondents. 

JUDGMENT.—This is the defend- 
ants appeal in a suit brought by the re- 
spondents for recovery of rent and ‘local 
rates due from the appellant in respect 
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of an under-proprietary tenure. The only 
point with which I am concerned in the 
‘Appeal is as to whether the respondents 
are entitled to the local rates or not. That 
they are entitled to thos rates is clear 
from the provisions of the Local Rates Act 
of 1914. The question as to the defend- 
ant's liability to pay the rates arose from 
a misuse of the word “cesses” in the pro- 
ceedings of the Courts below. The misuse 
of the word attracted the consideration 
of the provisions of s 86 of the Land 
Revenue Act, 1991. Those provisions are 
not applicable because the claim is not 
with respect to cessas as contemplated by 
that section. 


The appeal fails and is dismissed with - 


costs. 
_ Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp COIVIL Appgat No. 716 oF 1922, 
December 14, 1926. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair, 
VEERABHADRA PILUAL—Puarntire 
—APPELLANT 


VETSUs . 
KADAMBI RAMANJA IYENGAR 
AND OTHERS —DsFuNvaNTs 
— RESPONDENTS. 

. Transfer of Property Act (IV of 1882); s. 82—Con- 
` tribution—Sale of moiety of mortgaged property for 
discharging portion of debt—Purchaser of another 
portion of property—Suit for contrioution— Principles 

—Contract to the contrary,’ what constitutes. 
Where several properties are mortgaged to secure 
one debt, such properties are liable to contribute 
-rateably, to the payment of that debt, only in the 
absence of a contract to the contrary. [p. 834, col. 


_ A sale ofa portion of mortgaged property impos- 
ing’ a liability on the vendes to pay a particular 
portion only of the mortgage debt amounts to a 
contract to the contrary within the meaning of s. 82 
of ths Transfer of Property Act as between the pur- 
chaser on the one hand and the mortgagor and his 
representatives on the other. [p. 834, col. 2; p. 835, 
col. 1; AJ . 


Second appeal against the decree of the 
Court of the Subordinate Judge, Salem, 
in A.S. No, 285: of 1920 (A. S. No. 82 of 
1920 on the file of the District Oourt, 
Salem), preferred against that of the 
District Munsif, Krishnagiri, io O. B. 
No. 212 of 1917... 
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Messrs. A. Krishnaswami Iyer and M, 
Balasubramania, for the Appellant, 
Mr. C. S. Venkatachari, for the Respond- 


ents. 

JUDGMENT .—The facts necessary for 
deciding this second appeal are briefly 
these: one Seetharama Iyengar and his 
nephew owned a village called Rangapan- 
ditha Agraharam. They sold it to defend- 
ants Nos. 2and 3and one Veeraraghava- 
chari in 1907 for Rs. 3,500 and on the same 
day got from the vendees a mortgage- 
deed for the amount. Under this docu- 
ment (Ex. 111) the price had to be paid 
in instalments extending over & Years. 
There was a forfeiture clause that, if 
payments were not made on the aue dates 
‘the sum already paid should be forfeited 
and the vendors might take possession of 
the village. The payments not havirg 
been made regularly, the vendors institui- 
ed a suit for cancellation of the sale. 
Meanwhiie, the three vendees had sold 
half of the village to the Ist defendant 
on the 15th August, 1908 for Rs. 1,750 
(see Ex, VI) for discharging the mortgage 
debt under Ex. III. He was, therefore, 
added as a party to the suit. He also 
obtained from defendants Nos. 2 and 3 a 
usufructuary mortgage in respect of their 
remaining two-sixths share of the village 
for Rs. 900 (see Ex. X). In the suit in- 
stituted by Seetharama Iyengar (O. p, 
No, 11 of 1911) a decree was given for 
the recovery of the purchase money from 
the original vendees. The Ist defendant‘ 
who had become the owner of the half 
share and also mortgagee of*two-sixths 
share of the village deposited Rs. 2,062 in 
Court and remitted Rs. 1,866 to the District 
Judge in payment of the decree amount, 
as otherwise the property would have been 
sold in execution of the decree. If may 
here be observed that the former amount 
viz., Rs. 2,062-9-0 was made up of Rs. 1,750 
which had to be paid to discharge the debt 
due to Seetharama Iyengar (see Kx. VI) 
plus interest till that uate Afterwards, 
the two-sixths shares originally mortgaged 
to the lst defendant were stld to the 
plaintiff by two sale deeds. The suit out 
of which this second appeal arises wag 
instituted by the plaintiff for the rtdémpes 
tion of two-sixths share of the village, 
in other, words, of the mortgage of this , 
share executed by defendants Nos, 2 and 
3 in favour of the Ist ,defendant, “The 
lst defendant contended that he was ja 
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‘tioned in the document fx. X as he as 
mortgagee in. possession, had paid the 
entire decree amdunt in O, S. No. 11 
of 1911 and thus saved ihe property from 
sale. 


Both the Gourts held that, so far as 
the sum of Rs. 2,062-9-0 was concerned, 
the Ist defendant can claim no credit as 
that amount’ had to be paid asthe value 
of the half share which he had purchased 
under Ex. VI. As regards the other sum 
the District Munsif held that, since the 
Ist defendant the mortgagee saved the 
‘property from sale+by making that pay- 
ment, under ss. 72 and 82 of the Transfer 
of Property Act, he is entitled to get 
towards payment of that amount rateable 
contribution from the plaintiff who repre- 
sents defendants Nos. 2 and 3. He held 
‘that the half share of the lst defendant, the 
one-sixth share of Veeraraghavachari and 
the two sixths shares of defendants Nos. 2 
and 3 are liable to contribute rateably 
to the mortgage debt due to Seetharama 
‘Iyengar, ie, to the decree. debt in O.S. 
‘No, 11 of 1911. In‘this view he came to 
‘the conclusion that the plaintiff who has 
purchased the’ equity of redemption from 
‘defendants Nos. 2 and 3 of the two-sixths 
share should pay for redeeming the pro- 
‘perty, in addition to Rs. 900 the sum 
mentioned in the document; one-third of 
Rs. 1,866, the sum paid by the 1st defénd- 
ant towards the decree debt in O. S. No. 11 
of 1911. The lst defendant preferred an 
appeal agąinst this decree stating that he 
was entitled to get more from the plaint- 
iff by way of rateable contribution. The 
Subordinate Judge held that he was en- 
titled to get not one-third but two-thirds 
of amotint paid by him but he held that 
the amount paid by him was not Rs, 1,866 
but only Rs. 1,562-8-0. Against this de- 
cree of the Subordinate Judge the plaintiff 
has preferred a second appeal and the 
Ist defendant, a memorandum of objec- 
tions. 


In the second appeal two points are 
argued by the appellant's learned Vakil. 
(1) That ‘the lower Court ought to have 
ebele that the plaintiff is not bound to 
pay any sums other than what is men- 
tioned in the document as the mortgage 


* amount, ande(2) in any event, he should 


not ‘be calied ‘upon to pay more than one- 
third . of the. Bagi found to. have been 


b 
. 
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paid by the lst defendant to save the pro- 
perty from sale. 

As regards the lst palak: wo do not 
think it is now open to the appellant to 
argue that.he should not be called upon 
to pay anything more than Rs. 900 men- 
tioned in the document, “as he did not 
prefer an appeal against the District Mun: 
sif’s decree which held that he had to pay 
in addition to Rs. 900 one-third of Rs. 1 866 
for redeeming the property. 

As regards second .point, we have come 
to the conclusion that.‘the decision of the 
Subordinate Judge is right. Ordinarily, 
the half share of the Ist défendant: aled 
would be liable to contribute -rateably to 
the decree. debt in O. S. No. 11 of 1911. 
But in this case such liability does not 
arise as, at the time when the half'share 
was sold to him by defendants Nos. 2 dnd 
3 and Veeraraghavachari, its owners, it 
was cold to him, absolutely. A perusal 
of the document “would show that it was 
agreed that towards the debt due to See- 
tharama Iyengar the vendees of the pro- 
perty. expected the Ist defendant to pay 
the amount mentioned“in it and ‘nothing 
more. No doubt.as3 between Seetharama 
Iyengar and the Ist : ‘defendant the -pro- 
perty in his hands would ‘be ‘liable to the 
former's debts; but the question’ now’ is 
between defendants Nos. 2 and 3 under 
whom .the plaintiff. claims and the Ist de- 
fendant. . Between them it was clearly 
understood, as may be inferred from Ex. VI, 
that the Ist defendant’s half share should 
be free from any further liability. If de. 
fendants Nos, 2 and 3 are bound by this, 
agreement, the plaintiff who has purchased. 
the equity of redemption from them is 
also bound by it. Veeraraghavachari the 
other party ‘to the sale-deed is not before 
us, but his absence does not affect -the 
question as the plaintiff has purchased: 
his share of the property. It is not dis- 
puted that the equitable principle of con- 
tribution embodied in s. 82 of the Transe 
fer of Property Act should be applied in 
determining the liability of the parties in 
this case. [A] According to this principle, 
where several properties are mortgaged to 
secure one debt, such properties areé-liable 
to contribute rateably, to the ‘payment of 
that debt,. only in the absenté: of a coi- 
tract to the contrary. We think’ such a 
contract exempting’ the Ist “defendant's 
half share . from liability to. contribute 
exists in this case, and the plaintiff ‘through 
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his vendors-defendants Nos. 2 and 3 is 
bound by this contract. [A] In deciding the 
‘case the District Munsif has omitted to 
givé effect to this arrangement between. 
the parties, while the Subordinate Judge 
has given full effect toit. We uphold his 
decision and dismiss’ the second appeal’ 
with costs. ° ` 

- In support.of the memorandum of ob- 
jections the: learned Counsel for the Ist de- 
fendant has urged two points, The first 
point taken is‘that the Subordinate Judge 
in -the absence of an appeal by the plaint- 
iff; was. wrong in holding that only 
Rs, 1,562-8-0 was due for the future instal- 
tierits of the decree debt in O. 5. No 11 
of 1911 and not Rs. 1,866 as found by 
the District Munsif. But, as observed by 
the District Munsif,. neither party has 
explained how this amount was arrived 
at; and asthe plaintiff did not challenge 
it, he accepted that amount as accurate. 
As -the data for calculation were before 
him, the District Munsif should have him- 
self calculated the amount and arrived 
at fhe correct figure. As hedid not do 
so, the Subordinate Judge went into the 
account and found the sum due to be. 
Rs. 1,562-8-0, The correctness of this amount 
has not been impugned before us. In 
the circumstances, we think the decree of 
the Subordinate Judge cannot be ques- 
tioned on this account, 

“The -second point urged is that the 
‘ Subordinate Judge should have awarded 
interest ‘at 9 per cent. tillthe date fixed 
for payment and not as he has done up to 
the dateof the plaint. This pointis not 
contested by the learned Vakil for the 
plaintiff. We allow the memorandum of 
objections to this extent. In other respects 
it is dismissed. We order proportionate 
costs on the memorandum of objections. 

In the result the ‘decree of the lower 
Gourt will be modified as indicated above. 
The time fixed: for payment is extended 
by three months from this date. 

“This case having been posted to be 
spoken of to this day the Court delivered 
the following : 
_SUDGMENT.—The District Munsif 
will fix the amount of mesne profits to 
Which lst defendant is entitled from the 
date when plaintiff took possession till 
the date fixed for redemption on the date 
when ‘he redeems whichever is earlier. | 
“The plaintiff is ‘entitled to get from Ist. 
défendant interest at the rate of 9 per’ 


_ District of Sultanpur. 


B33. 
cent on Rs. 1,522 (900 plus 622) for the 
periods during which these sums were re- 


“tained by him. 


Credit is to be given to this Rs. 1,522 in 
drawing up the decree. 
“The District Munsif will frame and pass 
a decree on these lines, . 
VON. Ye" Decree modified, 


CUDH CHIEF COURT. 
SECOND CIVIL APPEAL No, 355 oF 1926. 
3 April 21, 1927. 

Present:—Mr. Justice Hasan. 
HaRAKH NARAIN SINGH AND OTHERS 
——PLAINTIFFS—APPELLANTS 
versus 
HARBHANDAT SINGH AND OTAERS— 
DEFENDANTS— RESPONDENTS. 

Oudh Land Revenu? Act (III of 1901), s. 120 --Plots 
held as sir previous to partition and cultivated after 
partition, whether ex-proprietary. 

Certain plots of land were held by the defendants 
and their predecessor-in-interest as sir previous to a 
partition at which they were allotted to the plaintiffs’ 
chitthi and the defendants continued to cultivate 
them after the partition: 

Held, that the plots must be deemed to have been 
held by the defendants as ex-proprietary tenants 
under s. 126 of the Land Revenue Act. (A] 


_ Appeal against a decree of the Addi- 
tional Subordinate Judge, Sultanpur, dated 
June 30, 1926, confirming that of the First 
Munsif, Saltanpur,-dated March 24, 1925, 

Mr. Haider Husain, for the Appellants. 
“Mr. Satya Nand Roy, for St, G., Jack- 
son, for the Respondents. 

JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur, dated 
the 30th of June, 1926, affirming the decree 
of the Munsif of the same place, dated 
the 24th of March, 1925. 

The appellants sued for recovery of 
possession of 31 plots of land situate in 
village Palia, Pergana Baronsa in the 
Both the Courts 
below have given a decree for 20 plots, 
and there is no objection to those decrees ° 
by the respondents. The appellants’ suit, 
in respect of 11 plots has been dismiss- 
ed and the present appeal relates to those 
plots only. . ar ; 

TA] The ground of the, decision of’ the 
Courts below in respect of these. plots 
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is that they are held by the defendants 
as ex-proprietary tenants within the mean- 
ing of s, 126 of the Land Revenue Act, 
1901. I am of opinion that that decision 
of the Courts below is right. It is found 
that the plots of land now in question 
were held by the defendants and their 
predecessor-in-interest as sir previous to the 
partitipn at which they were allotted to 
the plaintiffs’ chitthi and the defendants 
have continued to cultivate them after the 
partition. [A] 

The appeal, therefore, fails and is dis- 
missed with coste. 


G, Ha Appeal dismissed. 


MADRAS HIGH COURT. 
Sgconp Oivin ArPEaL No, 157 oF 1:24. 
November 18, 1926. 

Present:— Mr. Justice Ramegam. 

' THAYINGOLY VALIYA KALYANI 

— PLaInTIFF—APPKELLANT 
VETSUS 
VAYARDATHIL PARAKUM 

THAYINGOLI KRISHNAN NAMBIAR 

AND OTHERS—D&EFENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 50—Agree- 
ment to renew lease on specified contingency, whether 
operates as present demise—Registration—Transfer of 
Property Act (1V of 1882), 8.40 -Specifice Relief Act 
(1 of 1877), s. 27— Malabar Law—Kanom—-A greement 
to renew—Subsequent execution of melcharth— Equi- 
ties of person in possession—Constructive notice— 
‘Priority. ; 

An. agreement to renew a lease on payment of a 
sum of money in future does not operate as a 
present demisé and does not, therefore, require re- 
gistration. [p.-§36, eol. 2; p. 837,-col.1; A] 

Hemanta Kumari Debi v. Midnapur Zemindari Co, 
(2), followed. É 

In deciding priority between an unregistered 
agreement+to renew, and a melcharth s. 40, Transfer 
of Property Act and s. 27, Specific Relief Act have 
to be applied. Section 50, Registration Act has 
nothing to do with the decision of such question. 
fp: 837, col. 2; B] 

A purchaser of land is presumed to have ccn- 
structive notice not only of the interest of the perscn 
in possession of the land but also of ciber cquities 
such person may have. [p.*37, col. 2; p. 8:8, col. 1; C] 

Daniels v. Davison (5), Barnhart v. Greenshields (6) 
and Faki Ibrahim v. Faki Gulam. Mohi i-din (1), fol- 


ed. 

*  Itisthedutyofa melcharthdar when negotiations 
with the gjenmi are completed to meake enquiries cf 
fhe kanomdar in. poscessicn and if he does not do so 
he is ‘liable to be defeated by ən agreement fcr 
renewal of the kanom obtained previougly by the 

*kanomdar. [p. EaR col 1; D] 

Send ayes] egainst the decree of tte 
Disirjet. Court, North Malabar, in A. 6, 


e. 
é 
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No, 308 of 1923, preferred against that of 
the Principal District Munsif, Tellicherry, 
in O, S. No. 419 of 1921. : 
: Mr. D. A. Krishna Variar, for the Appel- 
ant. 

Mr. O. T. Govindan Nambiar, for the Re- 
spondents.. 

JUDGMENT.—The facts out of which 
this second appeal arises may: be shortly 
stated as follows:—The 2nd defendant is 
the jenmi of the suit land. The Ist 
defendant has been holding it under a 
Kanom dated 28th January, 1909, Ex. I 
for 12 years. On the 5th January, 1919, 
the 2nd defendant executed a .melcharth 
in favour of the plaintiff. Exhibit A and 
the present suit is filed on its basis for the 
redemption ofthe kanom. The lst defend- 
ant pleaded that there is an agreement 
between him and the jenmi for a renewal of 
the kanom, dated the lyth December, 1918, 
the kanom was actually 
renewed bya registered document Ex. II 
dated the 19th December, 1920. It is plead- 
ed that the plaintiffs melcharth was 
obtained with notice of the defendant's 
agreement for renewal. ; 

The District Munsif found that Ex. II 
was not agenuine document and decreed 
the plaintiff's suit What he meant was that 
Ex. III was not executed on the date it 
bears; nor that it was not executed by the 
jenmi. 

On appeal the District Judge found, that 
Ex. IJI was a genuine documentand that 


it was executed on the date it bears and 


there isno reason to suspect that it was 
a collusive document. He then observed 
“The whole thing depends upon the ques- 
tion whether there was any agreement to 
renew on 4th Dhanu as pleaded by defend- 
ants Nos. Land 2. If there has been such 
an agreement the law fixes the plaintiff 
with notice of it and the melcharth ob- 
tained by the plaintiff with notice of that 
agreement cannot prevail. This portion 
or rather this view of the case is accepted 
as conect tefore me by the Vukils cn 
both sides.” On this view he allowed the 
appeal and dien isted the plaintifi’s sujt. 
The plaintifi files the second. apzeal. 

[A] In second ay peal Mr. KrieLna Variar 
who appears for the appellant raises two 
points. First, ilat Ex. IJI is inadmistible 
in evidence. His contenticn is that tlheugh 
Ex. JI] purpeits to be a receipt. it is really 
an apreenent to lease; ard as the defini- 
tion of lease under the Registration Act 


x. 
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includes also an agreement to lease, the 
document requires registration according 
.to the Full Bench decision in Narayana 
Chetty v. Muthiah Servai il) Mr. O. T. 
Govinda Nambiar who appears for the 
respondent points out that the scope 
of that Full Bench decision has been 
limited by the decision in Hemanta Kumari 
Debi v. Midnapur Zemindari Co, (2). The 
appellant's Counsel does not deny this but 
he contends that Ex. III amounts to a 
document operating ds present demise 
within the meaning of the Privy Council 
decision above quoted and argues that 
Ex. III is inadmissible in -.evidence. It 
seems to me that the agreemeent to lease 
was really contemporaneous with Ex. 11], 
that there is really no oral agreement to 
lease made ata time far apart and distinct 
from the time of Ex. UI. At the same 
time it seems tome that Ex. III was not 
intended to reduce to writing the terms 
ofthe agreement though it refers to them 
fully. lt shows that the lease is to be 
renewed on the receipt of a further manu- 
sham of Rs. 36 and Rs. 30-14-9 have been 
received as part payment towards this 
‘manusham of Rs. 36. It also shows that the 
balance of ths manusham Rs. 5-1-3 was to be 
paid on the date of the demise and it was 
not paid on thatdate. It is unnecessary for 
me to pursue this question whether Ex. IIT 
is to be regarded as an agreement to lease, 
Assuming it is an agreement to lease, I 
am clear that it cannot amount to a docu- 
ment operating as a “present” demise, 
because the parties did not intend a demise 
until the payment of Rs. 5-1-3 and so long 
as that amount remained unpaid no opera- 
tive demise could be intended. It is true, 
“as Mr. (Krishna Variar contends as it has 
been held in Ramjoo Mahomed v. Haridas 
Mutlick (3) that the mere fact that another 
document of lease was afterwards executed 
has no bearing on the construction of the 
agreement. Itis. not because there is an- 
other document later on that I hold that 
Ex. III is not operative as a demise but 
itis because that only on the happening 
of some contingent event the demise was 
intended to come into existence. In this 


(1) 8 Ind. Cas. 520: 35 M. rm 9 M. L. T. 142; 21M 


L. J. 44; (1910) M. W. N. 
(2) 53 Ind. Oas. 534; 47.0 * 95; 37 M. L. J. 525; 17 
A. L. J. 1117; 24 C. W. N. 177; (1920) M. W. N. 66; 
27 M.L. T. 42; 11 L. W. 301; 46 I. A. 240; 22 Bom. 
L. R. 488 (P. 0). 
ro) 9! Ind. Cas. 320; 52 0. 695; A.I BR. 1925 Qal, 
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respect it resembles the decision in Hemanta 
Kumari Debi v, Midnapur Zemindari Co, 
(2). I, therefore, hold that Ex. IILis not in- 
admissible for want of registration. [A] 

[B] The 2nd point rhised by Mr. Krishna 
Variar is that as between Ex. III and 
Ex. A. obtained by his -client, Ex. A 
ought to prevail under s, 50 of the Re- 
gistration Act. He relies on Fuzludeen 
Khan v, Fakir Mahomed Khan (43. I do 
not think there is any scope for the appli- 
cation of s. 50 of the Registration Act. 
This is not a case whether there is a 
conflict between two documents of the same 
kind one being registered and the other 
being unregistered. The decision in 
Fuzludeen Khan v. Fakir Mahomed Khan (4) 
and s. 50 of the Registration Act apply 
where we have got two sale-deeds, one 
being registered and the other being un- 
registered or such other similar facts. 
Here what we have got is plaintiff's valid 
melcharth and the defendants mere 
agreement for renewal of a kanom. If 
itis a question of merely deciding the 
case on the conflict between the two 
documents there is no doubt that Ex, 
A ought to prevail as between A, the 
melcharth and Ex. III. The ground on 
which the defendant resists the suit 
and on which the District Judge decided is 
that the agreement may be enforced not only 
against the parties to the document but: 
against the transferee with notice of such 
agreement. In deciding such point we have 
nothing to do with e. 50 of the Registration 
Act, We have to apply s. 40 of the Transfer 
of Property Act and s.27 ofthe Specific 
Relief Act [B] Under s. 40 ofthe Transfer 
of Property Act there is no, doubt as to 
the sense in which the word ‘notice’ is used. 
‘Notice’ for the purpose of the Transfer 
of Property Act is defined under p. 3 of that 
Act and includes also constructivg notice. 
[C] On the question of constructive notice 
there is the leading decision of Daniels v. 
Davison (5) according to which a pur- 
chaser is presumed to have constructive 
notice of not only the tenant's interest but 
also of other equities which the tenant in 
possession had. It is true that in several 
cases in England Judges have refused to 
extend the principle of Daniels v. Davison 
(5). But it has been repeatedly appliedįn 


(4) 5 C. 336; 5 Ind. Jur. 137; 4 O. L. R.257; 2 Ind, 
Dec. (n.s.) 825 
15) (1809-12) Je Ves: Jun. 249;.393 E, R. 973} 10 R, 


“B28 


India andI do not see any. trace of any. 


vourt in India showing its. unwillingness 
to apply thas decision with reference to the 
doctrine of notice under the Transfer of 
Property Act. The Privy Council case of 
Barnhart v. Greenshields (6) has laid down 
a” similar rule, though on the facts there 
is Tio scope of its application. In Faki 
Ibrahim v. Faki Gulam Mohi-i-din (7) Mac- 
leod, ‘C. J., and Fawcett, J., beth refer to 
Daniels v. Davison (5). 1C] f 

. Mr. Krishna Variar refers to an unreport- 


- ed decision of Phillipa, J., in S. A. No. 1688 


of 1922, the only case cited in that judgment 
is the last mentioned case Puthenpurayil 
v. Kandiyal (8), But the facts of this case 
are distinguishable from the case cited. 
In the case before Phillips, J., the interval 
between the melcharth and the agree- 
ment for the renewal by the plaintiff was 
two days, Whether this circumstance is 
really a sufficient ground of distinction and 
whether Phillips, J., has correctly decided 
the case it is not for me to say. If the 
matter arises ‘before me I may probably 
be inclined to dissent from him. In the 
present case the interval setween this 
agreement for renewal and the plaintiff's mel- 
charth. was 17 days, and there was nothing to 
prevent the plaintiff from enquiring of the 
defendant before he finally made up his 
mind to obtain a melcharth. The appellant's 
Counsel points out that the stamp for the 
melcharth was obtained on the 3lst 
December and the transaction must have 
been settled by that time. There was an 
interval of 12 days. Assuming that the 
plaintiff's negotiations for melcharth were 
completed by the 30th or 31st December or 
if it was before, there was nothing to 
prevent him from going and enquiring 
the kanomdar. [D] It seems to me that in 


_such a case it is the duty of the mel- 


charthdar ‘when bis negotiations with the 
jenmi ar& completed to make enquiries of 
the kanomdar in possession and if he does 
not doso he will find himself liable to be 
defeated by an agreement for renewal of 
the kind in this case. [D] I, thersfore, think 
that the decisiot of the District Judge is 
right, and the second appeal is dismissed 
with costs. 


YN V. Appeal dismissed, 
~ 6) 9 Moo. P. C. 18: 105 R.R. 1; 14 E.R. 204. 
` g 60 ‘Ind. Cas. 983; 45 B 910; 23 Bom. L. R. 335. 
7 D, ora Cas. 906; (1916) 2 M. W. N. 31; 20 M. 
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, ` . LAHORE HIGH COURT. -. 
| Second Civin APBRAL No, 1908 oF 1926, 
-February 1, 1927. 0 0U 
` Present:—Mr. Justice Addison. < 

FAZL-UD-DIN—Ptatntir¥—APPELLANT. 

© Versus o o oe N 
ANJUMAN-I-IMDADIA BANK, NANGAS 
KALAN raroven GHULAM MUHAMMAD 

AND OTHERS— DEFENDANTS— RESPONDENTS. 
Custom (Punjab) —Abadi—Kamin's rights in sites of 
houses—Extinction of right on departure-from village. 
Grants of lands to kamins. for purposes of reši- 
dential houses are made by the proprietary body 
and continue in force until they depart.. ‘When ‘a 
kamin leaves his village the site [granted. to him 
reverts to the proprietary body. [p. 839; col); Al: 


Narinjan Singh v. Natha Singh (1), followed. 

Second appeal from a decree ofthe Dis- 
trict Judge, Hoshiarpur, dated the 17th 
April, 1926, affirming that of the Sub-Judge, 
Fourth Class, Garhshankar, District Hoshiar- 
fur, dated the 31st August, 1925. See 
. Mr. Anant Ram, for the Appellant. ` 

Mr. G. R. Khanna, for the Respondents. - 


JUDGMENT.—The Co-operative Bank 
of Nangal Kalan obtained a decree against 
Babu a Teli and in execution thereof attach- 
ed ahouse belonging to. Babu and sold it. 
Fazal Din who is the nephew of.Babu 
objected to this sale on the ground that he 
had half interest in the property. His 
objection was dismissed and he thereupon 
instituted a suit for a declaration to the 
effect that a one-half share of the house 
belonged tohim. His suit was dismissed 
and the learned District Judge dismissed 
his appeal. Against his decision this second 
appeal has been admitted. z 


‘It would appear that the plaintiff's fathe 
died in another village and was not resid- 
ing in the village atthe time of the death. 
Later plaintiff's mother married Babu, hef 
deceased husband's brother. The District 
Judge has found that Babu alone has been 
in exclusive possession of the property 
since at least 1910. He has also found that 
Babu made the kachka house standing on 
the site into a pacca house in 1914 at his 
own expense. He has also held that Babu 
mortgaged the property as if it were his 
own in 1922. All that time the plaintiff 
had been doing nothing. In these circum- 
stances he held that although the original 
house must have at one time belonged 
jointly to Babu and the plaintiff's father 
as it washeld bytheir father, that fact was 
of no avail to the plaintiff, ` Be a 
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JAJIti is contended: before me that the 
possession of Babu must be treated as the 
possession of one co-sharer and, therefore, 
notadverse to : his. nephew, the plaintiff, 
unless some overt act was proved. In the 
present case, however, it has been establish- 
ed that Babu has since 1910 at least been 
treating this property as bis own, so much 
so that he converted the kacha house into 
a pacca at his own expense. -It was not till 
the Bank proceeded to attach the house that, 
the plaintiff ever thought of asserting any 
ownership overthis house. For all these 
reasons the decision of the learned District 
Judge is correct. As pointed out also in 
Narinjan Singh v. Natha Singh (1) this isa 
case of Telis, i.e, village kamins and it is 
common knowledge that grants of lands for 
purposes of residential houses for them are 
made by the proprietary body and continue 
in force until the menial departs. The 
proprietary body get in return the services 
of the kamins. 
be brought , in, in so far as they affect the 
presumptions which are tobe drawn from 
the conduct and position of the parties. In 
the present case it has been held that the 
plaintiff who is now about. 30 years old has 
had nothing to do with the property since 
béfore 1910 while Babu has been treating 
this property as-his own and converted the 
kacha house into a pacca house. They are 
kamins and when they leave. the village 
their site would revert to the proprietary 
body. Even assuming, theréfore, that the 
plaintiff's father may have once been a 
co-sharer before he left the village, it seems 
to me impossible to hold that the plaintiff is 
still a co-sharer. [A] 

` Following, therefore, Narinjan Singh v. 
Natha Singh (1) I dismiss the appeal with 
costs. 


R, L. Appeal dismissed. 
dane 18 Ind. Oax. 868; 116 P. L. AP 1913; 78 P. W. R. 
1 
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NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 

First Crvin AepEat No: Io B or 1926. 
‘February 12, 1927. 
Present:—Mr. Kinkhede, A.J OC, 
TJIANARDEN KASHINATH—DsrENDANT 

` APPRLLANT 
versus 
JANARDEN VISHWANATH AND OTHERS— 


PLAINTIFF AND DEFENDANT3S—RESPONDENTS, 
Hindu Law—Relinquishment, whether can be oral 
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—Deed ofr elinquishment u unregistered—Oral evidences 
whether admissible—Invalid relinquishment, effect 
of—Voluntary alienation— Equities of alienee—Trust 
in favour of deity—Service of God, whether, valuable 
consideration—Transaction void ab initio~-Ratifiea- 
tion, effect of. 

A relinquishment of interést by a person in favour 
of his next heir need not be in writing, but if there 
be any writing, for which registratiqn is compulsory, 
oral evidence of the relinquishment is inadmissible 
by way of secondary evidence, as the primary evidence 
is itself inadmissible under s 49 of the Registra- 
tion Act. [p. 839, col. ;2; p. 840, col; 1 AJ | 

In the absence of a valid relinquishment by a 
member of a joint Hindu family in favour of the other 
member or members he cannot be treated as dead in 
the eyes of law but he continues to be the joint owner 
of the family property. [p. 840, col. 1; B] 

There are no equities in favour of an alienee 
taking under a voluntary settlement, as there are in 
favour of transferees for, valuable consideration. 
[ibid; C.] 

The creation ofa trust in favour of a deity can- 
not be treated as one on an equal footing with a 
transfer for valuable consideration inasmuch as the 
securing of merit by the dedication of property to 
the service of God cannot form valuable considera- 
tion for the transfer. jibid; D] 

Ratification cannot validate a transaction which is 
void ab initio. [p. 840, col. 2; EJ 

Appeal against a decree of the Sub- 
Judge, First Class, Amraoti, dated the 23rd 
December, 1925, in .Oivil Suit No. 34 of 
1924. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Appellant. 

Messrs. Atmaram Bhagwant, S. A. Ghad- 
gay, and W. R. Puranik, for Respondent 
No. i. 

JUDGMENT.—The success of this 
first appeal depends upon the question 
whether the trust created by Ragho Shastri 
was void or voidable. That the trust is in 
the nature ofa gift of the entire family pro- 
perly to the family deity with a right 
of management vested in 4 body of 
trustees all strangers to the family is 
beyond dispute. It could not be re- 
garded as a family settlement for the 
simple reason that the same doesnot pur- 
port to make any provision for theeauthor 
of the trust or for the matter of that for the 
plaintiff-respondent. The validity or other- 
wise of the trust is made by the defendanta 
to rest upon the disputed fact of a relin- 
quishment of his interest-by the present 
plaintiff as per writing dated 6th May, 
1918, which is not produced “in original 
in the case. That writing.is both unstampr | 
ed and unregistered and as such it is in- ° 
admissible in evidence for the purfost for 


which registration is necessary, under 
s. 49 eof the Registration Act. [A], 
The admitted existenceebf 2 writing 


R40 


precludes the proof of the fact of the 
relinquishment by any secondary evi- 
dence as the primary evidence is itself 
inadmissib e. Had the defendants’ case 
been that the release was by parol the 
matter would have been different: Compare 
Imam Aliv, Baij Nath Ram Sahu (1) [A]. 
LB] The position, therefore, is that the de- 
tendants canngt ‘legally prove the alleged 
relinquishment of his interest by the plaint- 
iff, Sethatin the eye of law the plaintiff 
in spite of the so-called attempt at relin- 
quishment continued to be the joint owner 
of the property which is proved to be the 
joint property of the family of which he 
‘was an undivided co-parcener along with 
Ragho Shastri, and he could not be treated 
as dead on the analogy of the release refer- 
red to in Wasantrao v. Anandrao (2) quoted 
ee pee in Rao Vinayak v. Laxman 
3 
‘ tes result, therefore, is that Ragho 
Shastri was not competent to make a volun- 
tary settlement by way of trust in favour 
of the deity so as to bind the plaintiff. 
The transaction was a nullity and the 
estate remained wholly unaffected by it, 
as the learned Judicial Commissioner 
pointed out in the aforesaid case at 

age §0*: Compare also Sobharam Teli v. 
Makdu (4). [C ] There are no equities in 
favour of an alienee taking undera volun- 
tary settlement as there are in favour of 
transferees for valuable consideration [C]. 
[D] I am not prepared to accept the conteu- 
tion of the appellant's Pleader that the 


creation of the trust in dispute must be’ 


| treated as one on an equal footing with a 
transfer for valuable consideration as the 
securing of merit by dedication of property 
to the service of God, must also be treated 
as forming good valuable consideration 
though it cannot be measured in coin [D], If 
- this argument were to prevail then even a 
gift will have to be treated as one with 
valuable consideration, which on the face 
of itis unsound. The ‘only legitimate con- 
clusion, therefore, is that the trust created 
by the defendant No. 1 Ragho Shastri was 
invalid or void ab initio and of no effect and 
did not in any way affect the plaintiff's 
interest. The dedication by Ragho Shastri, 
as, also the so called relinquishment by the 


(1) 33,0. 613; 10 a W. N. 551; 30. L. J. 576. 
t2) 6 Bom. L. R. 9 25. 
3) 4t Ind, Cas, 51; 14 N. L. R. 56 at p. 60 
(4) 120. P. L. R 
* *Page of l4 N. Le are 
. . 





JANAKDEN RASHINATH V. JANARDEN VISHWANATE. . 


e 
(101 I. ©. 1927] 


plaintif being thus of no‘avail the plaint- 
iff's right of survivorship clothed him 
with full ownership of the entire proferty, 
as soon as defendant No. 1 Ragho Shastri re- 
linquished the world and entered the order 
of Sanyasi on Ist September, 1918. 

The plaintiff repudiated the trust soon 
after in December, 1918 and thus made his 
own determination to treat it as null and 
void clear and manifested it and actually 
communicated it to the opposite party by 
the service of notices on the so-called 
trustees. [E] His subsequent treatment of the 
persons who professed to act as trustees, 
as such trustees, or for the matter of that 
his admission that they were trustees of 
the endowment does not improve their posi- 
tion in view of the fact that the trust was 
void and inoperative. If the trust had 
been voidable the subsequent conduct and 
dealings on plaintiff's part would have pre- 
cluded him from repudiating it. But no 
amount of ratification can validate a thing, 
which is void ab initio. No question of 
estoppel or acquiescence in a void tran- 
saction can, therefore, arise in this case [E]. 

The result is that the lower Court's 
decree passed in plaintiff's favour must 
stand, The appeal, therefore, fails and is 
dismissed with costs. 

As regards the plaintiff's cross-objection 
in respect of the mesne profits payable by 
defendants to plaintiff forthe three years 
prior to the suit, | hold that plaintiff is entitl- 
ed to the same on the view that the trust is 
void and plaintiff's acquiescence in it 
does not preclude him from asserting 
his rights as owner as against persons 
who are trespassers. As the Court be- 
low has directed enquiry as to profits 
from date of suit, itis hereby directed to 
also en quire into the past profits for three 
years prior to the suit and pass a decree 
for the same minus Rs, 400 already received 
by the plaintiff as per receipta Exs. D-1 and 
D-2 against the defendanis as required by 
law. The cross objection thus succeeds 
with costs, 

Appeal dismissed, 


G. R. D. Cross-objection allowed. 
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OUDH CHIEF COURT. 
| CIVIL Reviston No 9 or 1927. 
: April 22, 1927. 
Present :—Mr. Justice Hasan and 
Mr. Justice King. © 
KHALIL AHMAD KHAN AND AnoTHER— 
APPLICANTS 
. versus 
KHATIR ZAMAN KHAN AND ANOTHER— 


Opposite Party. 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 
4, 11—Appeal—Death of respondent during pendency 
of -appeal—Decree passed in ignorance of death— 
Nullity—A pplication for substitution—-Power of Court 
3 entertain application—Limitation Act (IX of 1908), 

, ő. 


= Where an appeal is heard and a decree passed 
against ‘the respondent in ignorance of the fact of his 
death which occurred during the pendency of the 
appeal, it isopen to the Court of Appeal to entertain 
the application for substitution having regard to s. 9 
of the Limitation Act, and decide the appeal afresh 
after impleading the representatives. [p. 841, col. 2; A] 

Application for revision of an order of 
the Additional Subordinate Judge, Sultan- 

pur, in Miscellaneous Suit No. lof 1926, 
dated the 23rd December, 1926. 

Mr, M. Wasim, for the Appellants. 

Mr. Hargobind Dayal, for the Respond- 
ents. 


. JUDGMENT .—This is an application 
in revision under section 115 of the Code 
of Civil Procedure from the order of the 
Additional Subordinate Judge of Sultanpur, 
dated the 23rd of December, 1926. 

The faets of the case are very simple 
though the order under appeal is not as 
clear as it ought to have been. 

One Wali Jan Khan obtained a decree for a 
sum of Rs. 300 against Khatir zaman Khan 
and Fida Ahmad Khan from the Court of the 
Munsif of Musafirkhana. The defendants 
appealed from that decree and the Subordi- 
nate J udge of Sultanpur accepted the appeal 
and modified the decree of the Court of 
first instance on the 3rd of May, 1926, by 
reducing the decree of that Court to the 
sum of Rs. 100 only and costs in propor- 
tion. 


The appeal was instituted as against. Wali 


Jan the original plaintiff but before the 
decree of the Court of Appeal was passed 
on the 3rd of May, 1926, Wali Jan had died. 
Thus the decree was againata person who 
was dead on the date ofthe decree. The 
applicants before us are the sons of Wali 
Jan, They have now applied for execution 
of the Munsif's decree, treating the decree 
of the Subordinate Judge passed on the, 3rd 
of May, 1926, as a Pay on the ground 
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that it was passed aaa a dead person. 
As against this application for execution 
the defendants prayed for the substitution 
of the names of Wali Jan's sons the present 
applicants, on the record of the appeal 
and with a view tosavethe period of limita- 
tion for the purposes of substitution they 
alleged that they came to know ofthe death 
of Wali Jan after the 23rd of August, 1926, 
The Court below has accepted the allegation 
ofthe defendants that they had no know- 
ledge of the death of Wali Jan previous to 
the 23rd of August, 1926, and has substitut- 
ed the names of the sonsof Wali Jan on the 
record of the appeal. 

[A] We are of opinion that the order pass- 
ed by the learned Subordinate Judge is sub- 
stantially correct. The fact of the death of 
Wali Jan during the pendency of the 
appeal and of the omission of his legal re- 
presentatives being brought on the record 


. within the period of limitation prescribed 


by law, had the effect of abatement of the 
appeal under the provisions of O.XXII, r. 
4 of the Code of Civii Procedure. The 
application of the appellants in that appeal 
is, therefore, in substance an application 
under O. XXII, r. Y (2) of the Code of Civil 
Procedure. In those circumstances the 
Court below was competent to decide the 
question as to whether the application for 
substitution should be entertained having 
regard to the provisions of s. 5of the Indian 
Limitation Act, 1908. 

The result ofall this is that the appeal 
should be restored to its original number 
in the register of appeals and in the array 
of the respondents the names of the sons 
of Wali Jan should be recorded inthe place 
of the deceased Wali Jan, Having done 


‘all this the learned Subordinate Judge 


should proceed to decide the appeal afresh. 
We make no order as to costs, [A] 
G. E. Application allowed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Sercon OIVIL Appgau No. 6 or, 1925, 
February 1, 1927. 
Present:—Mr. Rupchand Bilaram, 
A. J.C., and Mr Lobo, A.J. Cu 
Musammat TALEABAI— APPELLANT 
versus - 
BULCHAND HOTCHAND— RESPONDENT., 


Vendor and purchaser—Suit for spoctfic performance 
m—Harnest monty, forfeiture of, when fanfa d, $ 


b 
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right to recover the deposit or earnest money, 
Although in all cases where the Court refuses 
specific performance, the vendor is not necessarily 
entitled to retain the deposit, yet, where there are 
acts on the part`-of the purchaser which not only 
amount to delay sufficient to deprive him of the 
équitable remedy of specific performance, but which 
would make his conduct amount toa repudiation of 
the contract,’ the vendor is entitled to retain it. [p. 


842, col. 2; A] A 

Howe v. Smith (1), relied upon. 

Appeal against the judgment and decree 
ofthe Assistant Judge, Hyderabad (Sind), 

Mr. Dipchand Chandumal, for the Abpel- 
ant. 
! Mr. Kimatrai Bhojraj, for the Respond- 
ent. 
. JUDGMENT. —This second appeal 
arises out of a suif instituted by the plaint- 
iff-respondent for specific performance of 
a contract for purchase of land for Rs. 2,000 
or in the.alternative for return of Rs. 1,300 
paid in two sums of Rs. 700 and Rs. 600 
as part purchase money and for damages. 
The Court of first instance dismissed 
the suit. The Court of first appeal has 
passed a decree in favour of the plaintiff 
for Rs.700 only. The defendant has filed 
this appeal and the plaintiff has filed cross- 
objections claiming the return of the sum 
of Rs. 600 more. 


The first Appellate Court has given clear 
findings of fact holding thatthe sum of 
Rs. 700 was advanced at first as a loan by 
the plaintiff to the defendant and sub- 
sequently treated by mutual consent as 
earnest money, that the defendant was 
ready and willing to convey the land, and 
had, as a matter of fact, executed the 
deed of conveyance filed with the plaint, 
though she had denied its execution in 
her pleadings, that the breach of contract 
was on the part of the plaintiff who was 
not prepared to pay the full purchase 
money, as he thought the price was too 
muck, and that the sum of Rs. 600 was 
advanced by him as a loan and not as part 
purchase money and could not therefore, 
be recovered in this suit. 

With these findings we are bound, and, 
therefore, so far as the cross objections go, 
they fail in limine. The document pro- 
duced by’ the plaintiff in proof of the pay- 
ment of Rs. 600is in the form of a kundi 
and shows on the very face of it that it 
was aloan. The plaintiff delayed filing 
his suit for nearly three years after the 
alleged loan. At no time did heemake any 
application fòr amendment of his pleadings 
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If a purchaser repudiates the contract, he has no ` i 
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claiming in the alternative this amount on 
the footing of a loan, and it is too late in 
the day. now after a lapse. of nine years for 
any application being entertained in that 
behalf. On these findings it is equally 
clear that the plaintiff is not entitled to 
get back his Rs. 700 paid by him as earnest 
money. Sea 

[A] In theleading case of Howev. Smith (1), 
while dealing with the right of the vendor 
to retain the earnest money or deposit paid 
to him Cotton, L. J., made the following per- 
tinent observations at page 95*: | 

“The deposit, as I understand it, and, 
using the words of Lord Justice James, is 
a guarantee that the contract shall be 
performed. If the sale goes on, of course, 
not only in accordance with the words of 
the contract, but in accordance with the 
intention of the parties in making the 
contract, it goes in part payment of the 
purchase money for which it is deposited; 
but if on the default of the purchaser the 
contract goes off, thatis to say, if he re- 
pudiates the contract, then, according to 
Lord Justice James, he can have no right 
to recover the deposit. 

“I do not say that in all cases where this 
Court would refuse specific performance, 
the vendor ought to be entitled to retain . 
the deposit. It may well be that there may 
be circumstances which would justify this 
Court in declining, and which would re- 
quire the Court, according to its ordinary 
rules, to refuse to order specific perform- 
ance, in which it could not be said that the 
purchaser had repudiated the contract, or 
that he had entirely put an end to it-so 
as to enable the vendor to retain the de- 
posit. In order to enable the vendor so 
to act, in my opinion there must be acts 
on the part of the purchaser which not 
only amount to delay sufficient to deprive 
him of the equitable remedy of specific 
performance, but which would make his 
conduct amount to a repudiation on his 
part of the contract.” [A] l 

This statement of the law has been ac- 
cepted as correct and draws a clear dis- 
tinction between the two the cases where 
the deposit may be ordered to be returned: 
to the purchaser or not, 

The rulings referred toby the learned 
Pleader for the plaintiff are all cases where’ 
there were, in the words of Cotton, L. Li 
acts on the part of the purchaser amount- 


(1) (1884) 27 Ch. D. 89; 53 L, J. Ch. 1055; 50 L. T, 
573; 32 W, R. 802; 48 J. P. 773. + 
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ing. to, mere delay, . sufficient. to “deprive | 


hii. ‘Of the equitable’ ‘remedy ` af “specific 


“performance “bat which ‘did not make his ` 


Gonduct amount to a “repudiation” on his 
“part of the. contract, 

~ In the ‘present’ ‘case, however, there is 
“a clear ‘finding of fact that the condutt of 
the plaintiff in not getting the sale deed 
“Fegisteréd ` and in not paying the full pur- 
“chase price was the result-of the repudia- 
‘tion’ by. him of his contract to purchase 
„tho property for ‘Ra. 2,000° as he considered 
Ab. to’ be a bad ‘bargain. 

“Under: thé circumstances, the “defendant 
‘is entitléd to suecéed in this appeal. 

The conduct of both parties throughout 
the procécdings ` “has been .to say the least, 
‘reprehensible, they. having accused each 
‘other. of forgery `and perjury, and ‘having 
“considerably altered their case from that 
‘set out in the pleadings. 

; The first Appellate Court ordered each 
‘party to bear his own.costs. We think 
‘that each party should likéwise be madé to 
‘bear his own costs of this appeal, and we 
‘order accordingly. The result, therefore, is 
that the plaintiff's duit stands dismissed 
-with no order as to costs. : 


T PSB, A. Appeal allowed.’ 


c. 
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OUDH CHIEF COURT. 
Frrsr CIVIL APPEAL No. 84 oF 1926, 
May 2, 1927. 

Present: :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justico Raza, . 
UDIT NARAIN SINGH—DEFENDANT— 

a 2 APPELLANT . 
. versus $ 
| “GUR PRASAD.SIN GA. AND ANOTHER; 
— PLAINTIFFS, 
SAT OHANDI PRASAD SINGH— 


a ~: DEFENDANT-— RESPONDENTS: : 
| Jurisdiction—Civil Court—Suit to establish tte 
Power to award mesne profits. . 

Where a person’s name has not been recorded: as 
in possession of any ‘share in a patti and in order 
fo-éstablish title to the share he is obliged to have 
řėcourse to the Civil Court, the Civil Court has juris- 
diction to award mesne profits for the period Le 
which -he was ‘Kept out of possésaion. [p. 844, col; 1 
Al: 


‘Appeal against an order. of ‘the Sub- 
ordinate Ji adgs, Bahraich, dated, fhe. 26th 
March, 1926. > .. RE 


we 
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Messrs. .Niamatullah, and H., D. Chandra, 
‘for the Appellant. ~~ ` 

Mr. Bisheshar Nath; for Respondents Nos. 
“Land 2.- : 

JUDGMENT.— Thigis an appeal by 
Udit Narain Singh defendant against a por- 
‘tion of.the relief decreed in favour of the 
plaintiff-respondents. A considérable num- 
berofpleasoriginallytaken in the memorand- 
‘um of appeal have been abandoned by the 
learned Counsel for the appellant, who? has 
‘confined himself in his argument on this 
‘appeal to the following points only. He 
“has argued that one-half of the village of 
-Jamaluddinpur had -been mortgaged to 
Mahesh Bakhsh Singh and excluded from 
‘the deed of family gettlement of 15th 
“August, 1914 (Ex. 1). He has further argued 
that the mesne profits of the Amanat Aliand 
Niamat Ali Pattis in the village of Parsoha 
could not be awarded by a Civil Court as a 
Civil Court had no jurisdiction to award 
them; and in no circumstances could more 
than three years’ mesne profits be awarded. 
These are all the pleas which have been 
argued. The remaining pleas have been 
withdrawn. In respect of the first question 
we have no doubt as to the rights in Jamal- 
uddinpur whicb were held in the names 
of Gaya Din Singh and Mahesh Bakhsh 
‘Singh, being rights which were considered 
as joint family property and covered by 
Ex. I. Itisonly necessary to statea few 


facts here. The family was a joint family. - 
‘Gaya Din Singh wasthe father. Mahesh 
-Bakhsh Singh was the elder son. All the 


-mortgage-deeds in respect of Jamalud- 
dinpur were taken jointly in the name of 
-Gaya Din Singh and Mahesh Bakhsh Singh. 
-The deed of settlement Ex. I statds distinct- 
ly and cleary that the whole of the property 
‘mentioned in the lists is joint family pro- 
‘perty:and the mortgagee rights in Jamal- 
uddinpur are entered in the first list. It 
“is quite clear that the property which was 
entered eyen.in ,the name of Mahesh 
Bakhsh Singh severally was joint family 
‘property. We find that in the village of 
‘Parsoha some rights, were held in the 
name of Gaya Din Singh alene and some 
rights were held in the name of Mahesh 
Bakhsh Singh alone. The rights entered 
in the name of GayaDin Singh alone are, 
entered in List A and the rights entered ° 
in the name of Mahesh Bakhsh Singh alone, 
are entered in List Band it is distinctly 
stated that all the above rights were joint 
family. property, We, BReseiore, decide 
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against the appellant upon the first point. 
[A] In respect ofthe second point wə con- 
sider that the learned trial J».uge was 
right. The plaintiff-respondenfs were not 
recorded ag in possession of any share in 
Patitis Amanat Ali and Niamat Ali. Thus 
in order to-obtain title to the share in those 
pattis they have been obliged to have a 
recourse to the Oivil Court and the Civil 
Court has clearly jurisdiction to award 
mesne profits for the period they have been 
kept out of possession subject to the law 
of limitation which in the case is extended 
by the provisions of s. 6 of the Indian 
‘Limitation Act. [A] 

We, therefore, find against the appellant 
on this point also.” The appeal is accord- 
ingly dismissed with costs. 

G. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND OivıL APPEAL No. 227 or 1926. 
April 20, 1927. 

Present:—8ir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Dalal. 
RAM PRASAD—D«cxEn-HoLtpEe— 
APPELLANT 
versus 
CORE LAL AND ANOTHER—d UDGMENT- 
Dusprors— RESPONDENTS, 

Bundelkhand Land Alienation Act (II of 1903), s. 4 
Brahmo Bhats, whether ‘Brahmans'—Privilege under 
Act, delay in raising, effect of. 

Brahmo Bhats are included in the term ‘Brahmans’ 
as used in the Bundelkhand Land Alienation Act. 

So long as property isnot sold in execution, a judg- 
ment-debtot is entitled to claim the privilege that 
he is entitled to under the Act. 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi, dated the 28th of Octo- 
ber, 1925. 

Dr. S. N. Sen and Mr. B. Malak, for the 
Appéllant. 

Mr. R. K: Malaviya, for the Respondents. 

JUDG MENT.—Both subordinate Courts 
have held that the respondents are 
Brahmo Bhats and included in the term 
“Brahmans”, who are privileged persons, 
whose agricultural land cannot be attached 
or sold in execution of a decree under the 


+ “provisions of the Bundelkhand Land Aliena- 


tion Act. It was argued here (1) that Bhats 
are Brahmo Bhats and are not included in 
the term “Brahman” but are either Banias 


* or Sudras, and (2) that the objection was 


raised by the judgment-debtors very late in 


` i 
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the proceedings after attachment was made 
and the file was sent to the Oollector to 
carry out the sale of the agricultural land. 

The finding is one of fact that Brahmo 
Bhats are included in the term "Brahman". 
The learned Judge of the lower Appellate 
Court has given reasons for holding that 
the intention of the Government was to 
include Brahmo Bhats in the term Brahman, 
In the Notification issued under the Act all 
Brahmans are granted this privilege ex- 
cept Marwari Brahmans. The exception of. 
Marwari Brahmans indicates that all other 
sub-castes of Brahmans are included. A 
reference was made to the Punjab Census 
Report where these people were included 
under the heading Brahmans, and also to 
the usage in the Central Provinces, and the 
lower Court on the basis of that evidence 
held that Brahmo Bhats were Brahmans. 
This is a finding of fact. and binding on 
second appeal. So long as the 
property is not sold the judgment-debtors 
are entitled to claim the privilege to which 
they are entitled under the Act. They are 
in no way stopped because we were not told 
how the decree-holder suffered by the 
objection being raised at a late stage of 
the proceedings. : 

We dismiss the appeal with costs 
which shall include fees here on the higher 
seale. 


A. N. A. Appeal dismissed. 


SIND JUDICIAL COMMIS- - 
SIONER’S COURT. 
MISCELLANEOUS APPEAL No. 12 or 1925. 
January 20, 1927. 

Present :—Mr. Percival, J. C., and 
Mr. Tyabji, A. J; O. 
PESSUMAL AND ANOTHER—APPÈLLANTS 
VETSUS 
VALOO—-RESPONDENT 

Dekkhan Agriculturists' Relief Act (XVII of 1879), 
s 12—Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 8—Compromise—Court's authority to consider correct- 
ness of compromise. 

In a suit falling under the provisions of s. 12 of 
the Dekkhan Agriculturists’ Relief Act it is open to the 
parties to enter into a compromise; but before the 
Court. records it under O. XXIII, r.3, Civil Proce- 
dure Oode, itis open to the Court to go into the 
question of its correctness or suitability. [p. 845, cols. 


Kisandas v Nama Rama Vir ( 2), relied upon. 
Piraji v. Ganapati (1), dissented from. 


Appeal against thejudgment and decree of 


tioi 1. O. 1927] 
the Assistant Judge, Hyderabad (Sind), dated 
the Ist December, 1924, in Civil Appeal 
No. 134 of 1920. 


Mr. Dipchand. Chandumal, for the Appel- 
lant. 


JUDGMENT. 

Percival, J. C.—This is an appeal 
against the order of the Assistant Judge, 
Hyderabad, refusing to file a compromise in 
the case of Parsumal and Valu, defendant 
being an egriculturist. 

[A]The learned Pleader for the appellants 
contends that the learned Assistant Judge 
should not have gone into the question of 
the correctness or suitability of the compro- 
mise at all, but should have simply recorded 
it under O. XXIII, r.3, Civil Procedure Code. 
He relies oncertain rulings which go to show 
that there is nothing ins. 12 of the Dekkhan 
Agriculturists’ Relief Act which deprives 
the parties of the power of entering intoa 
compromise and of having that compromise 
recorded under O. XXIII, r. 3, vide Piraji 
v. Ganapati (1) and other rulings. I think, 
however, when the Dekkhan Agriculturists’ 
Relief Act is considered as a whole, and the 
rulings on the point are considered the view 
that the Assistant Judge could not go into 
the question of the suitability of the com- 
promise cannot bcaccepted. The provisions of 
the Dekkhan Agriculturists’ Relief Act are 
very drastic regarding the power and the 
duty of the Court and to take account under 
es. 12 and 13 of the Act. It is laid down in s. 12 
that, if the amount of the creditor's claim is 
disputed, the Court shall go into the ques- 
tion'under a: 12. Where if, the amount of 
the claim is admitted before the Court, 
still it is laid down that the Court may if it 
thinks fit, take accounts under that section. 

here are further rulings regarding the 
awards which point to the same direction. 
They lay down that no document purport- 
ing to be an award is.to be accepted by 
the Court unlees the Court is satisfied that 
it is an. award and.that the parties should 
not be allowed to go behind the provisions 
of the Dekkhan Agriculturists’ Relief Act, 
by filing awards which are merely colour- 
able documents obtained not in genuine 
agreements but.for the purpose inducing 
the Court to sanction theclaim. The whole 
tenor of the Act, is to the effect that the 
Court can and should go into the question 
of the correctness of awards affecting the 
parties. The inference, therefore, is that 


(1) 6 pt Gas. 527; 34 B. 502; 12 Bom. b R. 378, 
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the Court cannot be precluded from going 
into the question of the correctness of ihe 
compromise. This view is borne out by case 
of Kisandasv. Nama Rama Vir (2), where 
it is laid down that the tompromise must 
not bein conflict with the provisions of the 
Act. Ifthe Court cannot gointo the question 
of compromise it will not be in a position 
to decide whether in fact the compromise 
was in accordance with the provisiong of 
the Act ornot. Itisto be noted that in 
this particular case the defendant-agricul- 
turist had put his thumb mark to the com- 
promise but still when he came into the 
Court and was examined he made a differ- 
ent statement and said that this amount is 
not rightly due from him. So that itis not 
a case in which the defendant has stated in 
Court that he adheres to the compromise.[A] 
Having regard to all the facts of the case 
I do not think that it can be held that the 
learned Assistant Judge was wrong in 
refusing to admit the compromise on the 
record. The appeal to the Assistant Judge 
has not as yet been disposed of and the 
appellant will be able to place before the 


‘Assistant Judge the facts which go to show 


that the amount claimed by the plaintiff 
was due from the defendant. But Ido not 
think that one can accept the argument 
advanced that it was not open to the Judge 
to go into details of the compromite. 

I would, therefore, dismiss the appeal. 

Tyabji, A. J. C.—I agree. In this case 
the parties stated that they had arrived at 
a compromise with reference to the subject- 
matter of the suit and the. learned Judge 
considered that he was bound to act in 
accordance with that part of s,12 ofthe 
Dekkhan Agriculturists’ Relief Act which 
applies to the admission of aclaim by the 
defendant. It was argued before us. that 
this course was not open to the learned 
Judge by reason of the deciston in Piraji y. 
Ganapati (1). In that decision ‘itis 
laid down that in addition to the two 
courses open to the Court under s. 12 of the 
said Act a third alternative is open to the 
parties, namely, that under O. XXIII, r.3 of 
the Civil Procedure Code. 


Two alternatives are mentioned in s, 12 
with regard to suits for reeovery of moLey , 
alleged to be due to the plaintiff the de- 
fendant being an agriculturist; thè first o 
alternative is where the amount of the cre- 
ditor’s claim is disputed; the second where 


(9) 8 Ind. Cas, 651; 12 Bom. L, Ri 1024; 35 Be 190, 
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the amount of the claim is. admitted. Ac- 


` eording to the judgment mentioned these 


«the terms of the Comtpromisé, and,*in'so far ? 


two alternatives do not exhaust the possi- 
bilities of the case, and “there is nothing i in 
the language of thes. 12 or any other section 
which expressly deprives the parties. to.. a 
suit of the power of entering into a. com- 
promise and: having that compromise, re-. 
corded under O. XXIII, r. 3.” A compro- 
mise it was said cannot betreated as a 1nere. 
admission by the defendant, of the claim, 

that the Court is not then asked to pass a. 


"+ decree on any admission, ‘of the defendant 


but to make one in terms of the compro- 
mise, which, after trial commenced had, 
been deliberately < entered into by the. 
parties. 

It seems to me, with all deference that, 
s. 12 completely provides for.a compromise; 
and that no third alternativeis open beyond 
the two contained inthe section. When the 
parties come before the Court after. a suit 
has been. instituted for recovery of money,. 
there is either a dispute outstanding be- 
tween them as regards the claim made by. 
the plaintiff or there is no dispute. When 
there is no dispute because. a- compromise . 
has been entered into-between the: parties,. 
the plaintiff may have either waived a -por-. 
tion of.the claim or altered. it; in any case., 
the defendant admits-either the whole of the, 
original claim or the -claim as altered or 
to the extent that it is asserted,-in' the -com- 
promise; the position, therefore, is that the. 
defendant admits-the amount of the- claim . 
that is put forward, or to -the extent. that.- 

. it-has-not been relinquished, bythe plaintiff, , 
in accordapce with the compromise. - There . 
is thus-an admission’. of the claim -on the- 
part of the defendant- at the time when the, 
Oourt is asked to pass a deqree . by , 

consent. This admission is, no doubt, based . 
on the’ fact .-that the „defendant. _has- 
enterél into a compromise ‘after the ` 

trial had commenced. But that does not (it | 
seems to me) the less make it an admission , 
of the amount of the claim nor does. it pre- , 
vant the provisions of s. 12 from eoreraing 
the position. 

Itseems fo me, therefore, that when ‘the 
question has to be considered by the Court 
whether a suit-to which s. 12 applies, has ‘ 


been, adjusted wholly or in part by any law- i: 


ful agreement or compromise. under O, ` 
XXIII, r. 3 then the Court. niust examine ` 


aythey consist $f admissions-by. the Ta fs 
antoftheclaim then put forward “by t 
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plaintif the. Court must’ dct: in accordance 
with the provisions of ’s. 12, viz, (1y. if the 
Court.believes that such admission is true 
and is made by the débtor-with’ full -know-. 
ledge of his legal rights as against the cré! 
ditor it should :réco#d3its.reasons for so 
believing; and thet it shall’ not,. be: bound 
to make the enquiry‘referred to in s..12 but: 
may do so if it thinks fit, (2) in other cases 
it‘shall be bound to-make the: enquiry. ~. 
That this is so is indicated amongst other: 
cases by ‘the’ one~-in :Kisandas v. Nama 
Rama -Vir -(2). There the .defendant-had: 


-entered into a compromise which was pre-: 


sented by both parties for a decree to, be’ 
passed in accordance with its terms. The 
Court nevertheless examined thé defendant 
on the terms of the ‘compromise - and ex- 
plained them to him who then again agreed’ 
to be bound by-it. Thereupon the learned. 
Subordinate Judge referred to the High 
Court two questions; first, whether the com-: 
promise was lawful and, secondly, whether; 
the Court was bound to pass a decree ‘on: 
the. compromise in question. Both- ques- 
tions were answered in the negative. . The: 
ground on which it was held that the com: 
promise ‘was not lawful is worthy of conside:: 
ration in the present ..econnection.: Under: 
8. 15-B, cl. (2) of the Dekkhan Agricuiturists’: 
Relief Act, the Oourt is required ““éxcept: 
for reasons to be recorded by it in writing, - 
itistead of making an order for the ‘sale: of) 
the entire property mortgaged or foreclosure, : 
otder the sale of such portion only of the- 
property as if: may think necessary . for thé- 
realization: ofthat sum.” Whereas.-in;the ‘ 
compromisé then’ before the Court: it, waa ° 
provided thatin default‘of payment-of two 
instalments, the plaintiff should realize the 
whole ‘balance ‘due by the sale of the entire | 
mortgaged property. On ‘this ground the: 
, compromise was held to be. illegal. It’ 
séems to.me ‘that when this and similar: 
decisioñs are considered, it appears that the. 
distinction made in Piraji- v. Ganapati (1): 
cannot be upheld. 

‘For these reasons, I think, the. Tearned 


. Judge proposed to follow the correct pro-; 


cédure and this appeal should be an eas : 
PB AL ‘Appeal dismissed, 
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OUDH CHIEF COURT. 
- ,Szconp Orvin APPEAL No. 83 oF 1927. 
"April 20; 1927. 
Present :—Mr. Justice King. . 
. J. G..HASHMAN— DEFENDANT — 
. APPELLANT 
ae: 3$ versus 
“LUCKNOW IMPROVEMENT TRUST, 
LUCKNOW>—PtatntirF— 
wae a RESPONDENT. 
Contract—Contract for work—Time for payment— 
No payment in advance without special agreement. 
- In the ordinary course of business work is not 
usually paid for before it is done. It is the custom: 
in: some cases for the payment to be made by instal- 
ments asthe work progresses but the person for 
whom a work is done is not expected to pay the 


entire cost in advance without an express agreement 
to that effect. [p. 847, col. 2; A] 


Second appeal against. a decree of the 
Sub-Judge, Mohanlalganj, dated the 17th. 
November, 1926, reversing that of the Munsif, 
ue Lucknow, dated the 25th September, 
“Mr. R. P. Varma, for the Appellant. 

+ Mr.:Shankar Sahai Srivastava, for the 
Respondent. 
: JUDGMENT.—This appeal arises out’ 
of a claim by the Lucknow Improvement 
Trust, to-recover Rs, 385 as damages from 
the defendant. for failing ` to exectite’ d 
lease Tora certain plot of land as agreed: 
between the parties. . 

: The main defence, with which I ami now 
coneerned in second appeal, is that the 
defendant was justified in refusing to take’ 
delivery-of the land and to execute the lease 


. before the plaintiff had levelled the site, ` 


. It iscommon ground 'that the Lucknow: 
Improvement Trust offered to lease the plot 
to the defendant by their resolution dated. 
the 4th April, 1922, on condition that he 
pays Rs. 630 premium (the cost of levelling 
the site) and on condition that he takes a 
lease of 90 yearson a rental of Rs. 225 
enhanceable by 50 per “cent, every 30 years. 
Originally the defendant proposed on the 
27th March, 1922, that the lease should take’ 
effect from the Ist April, 1922, but subsequ- 
ently it was agreed between the. parties 
that the lease should take effect from the 
Ist April; 1923. - The defendant admits that 
he agreed..on’ the 26th April, 1922, to take 
a lease of the land‘on the terms offered, 
and ;:admits that he subsequently declined” 
to execute a lease on the said terms. His 
main defence is that the plaintiff failed: 
to perform :hig promise by failing to level 
the site before-the date fixed for delivery 
of possession. It was on the 30th of March, 
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1923, that the defendant declined to take 
the léase and it is admitted that no levelling 
had been done before the lst April, 1923, 
the date fixed for delivery of possession. 
The plaintiff admitted his obligation to 
level the site before delivery of possession 
but contended that the defendant was 
bound to pay Rs. 630 in advance, before 
the levelling work was to begin. The de- 
fendant alleged that he was only bound to 
pay the Rs. 630 after the levelling had 
been done. The trial Court accepted the 
defendant's contention and dismissed the 
suit. The lower Appellate Court took a 
contrary view and decreed the plaintiff's 
claim. The defendant now appeals. Thè 
main question for determinationis how the 
contract between the parties should be in- 
terpreted. 

It is clear from the admissions made by. 
the parties that the plaintiff should have 
levelled the site before the Ist April, 1923} 
and that he had not begun to do any. 
levelling before that date. Who was to. 
blame for this omission? The plaintiff 
says that the defendant was bound to pay. 
Rs. 630 in. advance. He failed to do so. 
Hence the plaintiff is not-to-blame. The 
defendant says there was no agreement that 
he should pay the Rs. 630in advance. He 
was ready to pay Rs. 630 after the site 
had been levelled but not before... The 
terms of the contract, contained in the 
Trust's offer and the defendant's acceptance 
are not clear on this point. Ths resolu- 
tion speaks of the cost of levelling (Rs. 630) 
asa “premium”. I think-this only means 
that the defendant should pay „it. before 
entering into possession. But the level- 
ling was admittedly to be done before de- 
livery of possession. So there is nothing ` 
to indicate whether the Rs. 630 were to be 
paid before or after levelling. Such oral 
evidence as there is only shows that the 
parties themselves were not every -clear 
in their minds on this point. [A]In the 
ordinary course of business I think work is 
not usually paid for before it is done, 
Section 52, Illustration (a), Indian Contract 
Act, 1872, supports this view. , It is the 
custom in some cases for payment to be’ 
made by instalments, as the work pro-° o 
gresses, butso far as my experienge goes 
the person for whom a work is done ig” 
not expected to pay the entire cost in: 
advance Without an express agreement ta’ °, 
that effect. [A] It is a somewhat rentark.. 
able fact that although the parties knew 


BB 
that the levelling should be finished before 
the lst April, 1923, the plaintiff never asked 
the defendant to deposit the whole or any 


part of the Rs. 630 nor did the defendant | 


ask the plaintiff eto begin the levelling. 
Neither of them seems to have taken much 
interest in putting the business through. 
As the plaintiff has to establish the de- 
fendant’slialility, theambiguity or obscurity 
in the contract, regarding the point now 
in dispute, goes against the plaintiff rather 
than against the defendant. Putting the 
plaintifi’s case at its highest I can only 


‘gay that it is doubtiul whether the plaint- 


iff was bound to do the levelling before 
receiving the Rs. 630. It is equally doubt- 
ful whether the defendant was bound to 
pay the Rs. 630 in advance, before any 
levelling had even been begun. This is 
enough to absolve the defendant from 
liability for breach of contract. | 
In the circumstances I think the trial 
Court was right in dismissing the plaint- 
iffs claim. On this view there is no 
necessity for me to consider the measure of 
damages since the defendant's liability 
for any damages has not been established. 
. J, therefore, allow the appeal, set aside 
the decree of the Court below and restore 
the decree of the trial Court: The appel- 
lant will get his costs inthis Court and 
throughout. 


G. B. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. ; 
ORIGINAL CiviL INSOLVENOY No. 131 
` or 1926. 
pn February 21, 1927. 
Present:—Mr. Rupchand Bilaram, A. J.C. 
In-re APPLICATION BY ASSUDAMAL 
“ WATEHCHAND TO DECLARE THE FIRM oF 
BALCHAND DEUMAL LILARAM 
LAKHIMALANI INSOLVENTS. 
Provincial Insolvency Act (V of 1920), s. 51 ()— 
Attachment of ‘money—Application to adjudicate 
debtor insolveyi— Creditor, u kether entitled to money 
- attached in preference to Receiver— “Realized in the 
course of the execution by sale or otherwise’, meanings 


OF Theres money belonging toa debtor has been at- 
“ached, ifthe attaching Court and the custody ‘Ouurt 
are the same there is a ‘realization in the.course of 


execution by sale or otherwise’ within the meaning 
e = v 


"51 (1) of the *Rrovincial Insolvency Act, only when 
P fen ot the ‘money standing to the credit of the 
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judgment-debtor as is necessary to satisfy the decree” 
holder who has applied to it for execution is ordered 
to be transferred tothe creditof the attaching creditor's 
suit. Therefore, a creditor who has attached money ‘be- 
longing to an insolvent before the admission of an 
insolvency petition is entitled to claim the benefit 
of the execution against the Receiver only if such an 
order has been made previous to the admission of the 
petition. [p. 849, col. 1; A] 

Visvanadhan Chetti v. Arunachalam Chetti (1) and 
Nachiappa Chettiar v. Subbier (2), relied upor. 

Application of attaching creditor. 

Mr. Dingomal Narainsing, for the Attach- 
ing Creditor. 

Mr. Fatehchand Assudamal,jor the Official 
Receiver. 

ORDER.—tThe facts of this case are not 
disputed. 

In Suit No. 1012 of 1925 the firm of 
Assudomal Fatehchand versus the firm of 
Balchand Deumal pending in this Court 
before my brother Dr. DeSouza a sum of 
Rs. 1,734-10-0 has been realized by the sale 
of certain perishable goods belonging to 
the defendants which were attached 
before judgment. The judgment-creditor 
in the present execution application has 
obtaineda decree against the same defend- 
ants in the sub-Civil Court, Hyderabad, and 
has got it transferred to this Court. He 
has obtained an order for attachment of 
money inthe custody ofthe Court in the 
above suit under O. XXI, r. 52: ‘On his. 
application for payment to him of the 
money a notice has issued to the plaintiffs 
in Suit No. 1012 of 1925 to show cause 
why the payment should not be made. So 
far, however, no transfer entries have either 
been sanctioned or made and the. amount 
stands to the credit of Suit No. 1012 of 1925, 

Inthe meantime an application has been 
filed under the Provincial Insolvency Act 
Vof 1920 to have the defendants adjudged 
insolvents and the Official Receiver has 
been appointed interim Receiver of their 
property. He has intervened and: claimed 
the money for the general benefit of the 
creditors under s. 51 (1) of the Act which 
reads as follows: 

“51 (1) Where execution of a decree has 

WA issued against the property 
aa ae of a debtor, no person shail 
under execution, be entitled tothe benefit 

. of the execution against 
the Receiver except in respect of assets 
realized in the course of the execution by “ 
sale or otherwise before the date of the 
admission of the petition.” 

Now, admittedly the money in Court has 
pot been realized by the sale of the 
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defendants’ goods in execution of the pre- 
sent decree. The only question, therafore, 
for consideration is. whether the amount 
“which isin custody of the Court in Suit 
‘No. 1012 of 1925 should be treated as 
assets realized otherwise than by sale in 
execution. of the present decree. 

The expression “assets realized in the 
course of the execution by sale or otherwise” 
in s. 34 of the Provincial Insolvency Act of 
1907 which is reproduced in s. 51 (1) of the 
present Act was evidently adopted from 
similar words used in s. 295 of the old Code 
of Civil Procedure, 

There was-a doubt as to the meaning of 
those words and in the Code of 1808 they 
were substituted by the words “assets held by 
the Court” which are much more clear. 

[A] The effect of an attachment of money 
in the-hands of the Court under O. XXI, r., 
52, Civil Procedure Code; on the rights of 
subsequent attaching creditors to claim 
rateable distribution. under s. 73 of the 
©ode of Civil Procedure came up for 
consideration before the Full Bench of the 
Madras High Court in Visvanadhan Chetti v. 
Arunachalam Chetti (1). Their Lordships 
held that where the attaching Court and 
the custody Court arethe same, there. is 
a receipt of assets within the meaning of 
B; 73, Civil Procedure Code, only when so 
much of the money standing to the credit of 
the judgment-debtor as is necessary to satisfy 
the decree-holders who have applied to it 
for execution is ordered to be transferred 
to the credit of the attaching creditor's 
suit. 


. Thiscase was referred to with approval 


in a later Full Bench case of- the’ same 
Court in Nachiappa Chettiar v, Subbier (2) 
where it was held that the amount deposit- 
ed in Courtin pursuance of an order of at- 
tachment before judgment in one suit be- 
comes ‘assets: held in Court” within theterms 
of s. 73, Civil Procedure Code, only when the 
Oourt passes an order on the application 
of the attaching creditor for payment of 
the- amount in execution. The dictum in 
Visanadhan Chetti v. Arunachalam Chetti (1) 
may safely beapplied to the interpreta- 
tion of s. 51 (1) of the Provincial Insolvency 
Act, [A] 


(i) 60 Ind. Cas. 302; 44 M. 100; 39 M. L. J. 608; 12 
L. W. 744; 28 M L. T. 412; (1921) M. W. N. 14 


(F. B). a 

~ (2) 72 Ind. Cas. 820; 46 M. 506; 44 M. L..J. 413; 

a W. 590; 32M. L. T, 198; A.I. R. 1923 Mad, 
né 
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There hasbeen no order either for 
transfer of the money to the account of the 
judgment creditor or for payment of the 
money to him. The Official Receiver has 
therefore, a preferential claim to the money 
in the hands of the Court. I reject the 
application of the judgment-creditor for 
payment of the money tohim, 

P. B. A. Application dismissed. 


. 





OUDH CHIEF COURT. | 
Szoonp Rent APPEAL No. 4 or 1997. 
April 26, 1927, 

Present:—Mr. Justice Hasan, 
P. SREO DULAREY—P LatntiFF 
—APPELLANT 
: versus 
SHEO SHUNKER BUX AND oTHERs— 
DEFENDANTS—RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 127— Ejectment — 
Suit against trespasser—Adverse possession for 12 
ygears—Right of rightful owner to eject. A 

If a person against whom action is taken under s. 
127 of the Oudh Rent Act has maintained adverse 
possession continuously for 12 years against the 
rightful owner, the rightful owner is not entitled to 
eject such a person asa {trespasser and, therefore, S$. 
127 is inapplicable to such a case. 


Second rent appeal against a decree of 
the Second Additioral District Judge, 
Lucknow at Unao, dated the 9th October, 
1926, upholding that of the Assistant Col- 
lector, First Class, District Unao, dated the 
30th September, 1925. 

Messrs. R. B. Laland R. N, Shukla, for 
the Appellant. ý 

Mr. Haidar Hasain, for the Respondents, 


JUDGMENT.—I have heard argu- 
ments in this case at length. The sub- 
stance of the decision ofthe lower Appel- 
late Court is that having regard to the 
particular circumstances of this case it 
must be held that the plaintiff appellant 
is not entitled to eject . the respondent 
as a trespasser and, therefore s. 127, sub. 
s. (1) has no application to this case, I regret 
that the judgment under appeal is not 
as clear as it ought to have been but that 
is the substance of it as I have just now. 
stated. There is no doubt that if the 
person against whom action 18 taken under 
s. 127 bas maintained adverse possession 
continuously for 12 years agginst the right”, 
ful owner then the rightial. owner‘is n.t 
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entitled to eject such a person as a tres- 
passer and, therefore, s. 127 would be in- 
applicable to such a case, The lower Appel- 
late Court has found that the defendants 
have had such, a possession. 


The appeal, therefore, fails.and is dis-. 


missed with coats. 
G. H. Appeal dismissed, 


LAHORE HIGH COURT. 
First Civin APPRaL No. 2603 or 1922. 
February 11, 1927. 

Present :—Mr. Justice Campbell and 
Mr. Justice Tek Chand. 
GURDIAL SINGH AND OTHERS— 
_PLainTiFE8-—APPELLANTS 
versus 
Muamma BHAGWAN DEVI AND OTHERS 
~~ DERRNDANTS— RRSPONDENTS. 

Hindu Law—Custom—Succession—Stridhan, devolu- 
tion of-—-Proof of custom—Personal law, applicability 


of in the absence of custom—" Aurat madkhula,” 
meaning of. 

“Aurat madkhula” literally means a woman 
brought into the household and the expression is 
used in common parlance to describe a ‘concubine’ 
or a ‘kept mistress’ in contradistinction to a wife 
married according to strictly religious ritual or by 
chadar andazi or other recognised form of marri- 
age. E: 851, col. 2; AJ 

Under the Benares chool of Hindu Law the stridhan 
of a married woman devolves, on failure of her own 


.descendants on her husband and after him cn his 


heirs in order of succession only when the marriage 
has been performed in one of the approved forms. 
In other ferrs of marriage the property of a child- 
i women goes to her own blood relations, [ibid; 


There .is.no rule of Customary Law under which 


‘the special property of a married woman devolves 


on her husband's heirs in preference to her own rela- 
tions. [p. 852, col. 1; C] 

< Custom isa matter of proof and not of conclusion 
based on a priori reasoning or deductions drawn from 


.a comparative study of the Jaws of distributicn pre- 


vailing améng primibive societies. |ibid; D]. 

The Hindu Law must be applied to persons who 
are Hindus in the absence of ety well-ascertained 
custom to the contrary. [ibid; E] 

Daya Ram v. Sohel Singh (1), followed. 

Firstappeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 
15th June, 1622, 

Messrs. Nawal Kishore, and Parkash 
Chand for Mr. Manohar Lal, for the Appel- 
. lants. 

Dr, Sir Mian Muhammad Shafi Kr., and 
Mr. Rhun haid Zaman, for the Respondents, 


JUDGMENT ; 
Tek Chand, J.—One Kahan "Singh, & 
Khatti of Mauew Mehlanwala in the. Amrit- 


a" 
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sar District was employed as an Inspector. 
of Policein Oudh. He had by his married . 
wife (who had predeceased him) two song, 
whose descendants are the present plaint- * 
ifs. On his retirement in 1888, Kahan : 
Singh returned to his native village and 
brought with him a Purbiani woman named 
Kaushalaya. In 1893 he executed three 
Wills by the first of which he gave the 
bulk of his property to his sons and grand- 
sons by his married wife and we are not 
concerned with that property in this liti- 
gation. The second Will, Ex. D-1, is dated 
the 5th December, 1893, whereby he be- 
queathed a house at Amritsar to Musammat 
Kaushalaya who was described in the Will 
as his “aurat madkhula” and she was 
given full power of enjoyment and dis- 
position over the house. By the third Will, 


‘Ex. D.2 which. was executed on the same 


day, he gave another house to Musammat 

Jai Kuria, a sister of Musammat Kau- 

shalaya aforesaid for her lifetime and pro- 

vided that on Musammat Jai Kuria's death 

this house also would devolve on Musam- 
mat Kaushalaya in absolute ownership. 

On the death of Kahan Singh these 
three Wills were duly acted upon and the 
legatees took possession of the properties 
that had been respectively devised to them. 


“A few years later Musammat Jai Kuria 


died and the house, which had been given 
to her by the third Will was taken poss 
session of by Musammat Kaushalaya, 
Musammat Kaushalaya died childless in 
August, 1920, and defendants Nos. 1 fo 3 
who are the descendants of Musammat 
‘Chhadana another sister of Musammat Kau- 
shalaya, took possession of all her pro- 
perty including the two houses. 

The present suit was instituted on the 


Bist of August, 1920, by the grandsons of 


Kahan Singh alleging that Musammat Kau- 
shalaya was the married wife of the Sardar 
and that on her dying childless the property 
would devolve on the plaintiffs, who are 
the heirs of her husband. It was also 
staled in the plaint that the houses were 
the ancestral property ofthe Sardar, that 
they had been given to Musammat Kau- 
shalaya for maintenance and residence 
only and that defendants Nos, 1 to 3 were 
in unlawful possession thereof. The defend- 
ants pleaded- that Musammat Kaushalaya 
was not the married wife of the late Sardar 
but was his concumbine, that under the 
‘Wills Musammat Kaushalaya was the abso» 
lute owner of the houses and that on hey 
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death the property being her stridhant 
devolved upon her relatives the defend- 
ants.. The ancestral nature of the property 
was denied and it was averred that the 
assed had full power of disposition of the 

ouses. ` [t was further alleged that Musam- 
mat Kaushalaya was a Purbiani and that 
Kahan Singh, a Khatri, could not contract 
a valid marriage with her. These allega- 
tions were traversed by the plaintiffs 
in their replication, where it was also 
pleaded that the Sardar was governed by 
Customary Law under which a valid marri- 
age between Kahan Singh and Musammat 
Kaushalaya should be presumed from their 
having lived together as man and wife for 
many years. The lower Court found on 
all points against the plaintiffs and they- 
have appealed. f 

Mr. Nawal Kishore for the appellants 
has conceded that the houses were 
the self-acquired property of the Sardar 
that he had bequeathed them to Musam- 
mat Kaushalaya and that under the 
terms of the Wills they were her ab- 


solute property. It is, however, contended. 


with great force that Musammat Kaushalaya 
was the lawfully married wife of the 


Sardar and her stridhana would devolve. 


upon the heirs of her husband both under 
Hindu Law and custom, whichever might 
be found applicable. After a careful ex- 
amination of the evidence, I am, however, 
of opinion that the findings of the lower 
Court on both these points are correct. 
The oral evidence as to the alleged chadir 
andazi is discrepant in material particu- 
lars and cannot be accepted. Moreover, 
it seems very unlikely that the late Sardar 
would, several years after his return to 
the village, go through the form of a 
chadur andazi marriage with a Purbiant 
woman, who had been living with him 
for many years before and who is describ- 
ed by the defendants own witnesses as 
being over 50 years of age at the time. 
Mr. Nawal Kishore wanted to refer to a 
number of documents in which it was alleged 
Musammat Kaushalaya had been described 
as the widow of the late Sardar. But these 
documents were not exhibited or proved 
in the Court below and ‘not being evi- 
dence in the case cannot be referred to 
in appeal. He also laid much stress on 
the fact that in the Will, Ex. D-1, Musam- 
mat Kaushalaya was described by Kahan 
Singh as his aurat madkhula and he argu- 
„d that this meant-a wife married by 
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chadar andazi as distinguished from aurat 
mankuha which is a wife married with 
the ordinary ceremonies, This interpreta- 
tion is, however, clearly erroneous and cannot 
be accepted. [A] Aurat madkhula literal- 
ly means a woman brought in the house- 
hold and the expression is us2d in common 
parlance to describe a ‘concubine’ or a 
‘kept mistress’ in contradiction to a wife 
married according to strictly religious 
ritual or by chadar andazi or other re- 
cognised form of marriage. I, therefore, 
hold that the relationship of husband and 
wife did not exist between Kahan Singh 
and Musammat Kaushalaya. [A] à 

[B] However, even if I were to aecept 
the contention of the plaintiffs and to 
hold that Musammat Kaushalaya was 
the lawfully married wife of the Sardar, 
the plaintiffs’ suit must still fail for 
want of locus standi. Under the Benares 
School of Hindu Law the stridhan of a 
married woman devolves, on failure of her 
own descendants on her husband and after 
him on his heirs in order of their succession 
only when the marriage had been perform: 
ed in one of the approved forms. The text 
of the Mitakshara on this point is quite 
clear and explicit and is as follows: — 

“Of a woman dying without issue as 
before stated and who had becomea wife 
by any of the four modes of marriage 
denominated brahma, daiva, arshı and 
parajapatya, the property as before describ- 
ed, belongs in the first place to her husband, 
On failure of him it goes to his nearest 
spindas. Butin the other forms of marri- 
age the property-of a childless woman goes 
to her parents, that is to her dather and 
mother.............: The succession devolves 
first on the mother............ On failure of 
them their next of kin take the succession. 
(Mitakshara, Ch. II, section XI). [B] . 

It is not necessary td enter igto an 
elaborate description of the four approved 
forms of marriage. They will be found 
described ‘in detail in Bannerjee's Hindu 
Law of Marriage and Stridhana(2nd Edition, 
page 79 ef seg and Mayne'’s Hindu Law, Yth 
Edition) at page 93. It is not pretended 
thatthe marriage by chadar andaztof Musim- 
mat Kaushalaya with Kaban Singh (even if, 
it be held proved) would be a marriage in 
one of the approved forms and Mr.*N¢wal e 
Kishore was forced to admit that in this 


view of the law, the appell&nts are not , 
_Musammat Kaushalaya’s heirs and have ng 


locus standi to maintain the suit, 
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As a last resort the learned Counsel con- 
tended that the succession to the houses 
would be governed by custom, under which 
the plaintiffs are heirs to Musammat Kau- 
shalaya's special prdperty. She, however, be- 
inga Purbiant woman from Oudh could not 
be governed by the Punjab Custom and as to 
Kahan Singh, I cannot find on the record 
any evidence whatsoever which might in- 
dicata that his tribe or family had ever 
been governed by custom in matters relat- 
ing to marriage. 

[0] Assuming, however, thathe was so 
governed I do not know of any rule of 
custom, undér which the special property 
of a married woman governed by Customary 
Law, devolves on her husband's heirs ir 
preference to her own relations. ‘The state- 
ment in Rattigan’s Digest of Customary 
Law, para. 271, on which Mr. Nawal 
Kishore relies is not supported by any 
authority whatever and I am not prepared 
to follow it [C . [D] Custom isa matter of 
proof and not of conclusion based on a 
priori reasoning or deductions drawn from 
a comparative study of the laws of dis- 
tribution prevailing among primitive soci- 
ties [D]. The learned author of the Digest 
„does not base his remark on any entry in 
the Riwaj-i am of any District in the Punjab 
or any decided case, reported or unreported. 
I must, therefore, ‘respectfully decline to 
follow it. [E] In the absence of any well- 
ascertained custom relating to this matter, 
we must fall back upon Hindu Law [Daya 
Ram v., Sohel Singh (1)], and as already 


‘stated under that law the plaintiffs are 


not the heirs. [È] 
For the sioregoing reasons, the appeal 
fails and I dismiss it with costs. 
. Campkelh J.—I agree. 
Appeal dismissed, 
19 an DA Ni 1906;. 31 P.L. R. 1907; 59P. W, R, 


“LAHORE BIGH COURT. 
Firer CIVIL APPEAL No. 12€0 or 1922.. 
february 3, 1927. 
e- Present:—Mr, Justice Fforde end 


a ` Mr. Justice Camphell. 
e ‘AHMAD—Ptaintirr— AIPELLaNT 
Tersus 
i TAHLWAN, AND ANOTRER— DEFLNTANTS | 
te RESPONDENTS, 


C1 itêm -Alicnatitne; Gifte fials cf Jherg Diaria 


AHMAD D. PABLWAN. 


tidi i. ©. 1927] . 
—Gift by male proprietor to céllateral—Riwaj-i-am 
— Presumption of custom. 

Where the pariies belong toan agricultural tribe 
the presumption is that. they observe the rules of 
custom declared in the Riwaj-i-am to bein force in 
thattribe. [p. +52, col. 2; AJ 
- Amongst Sials of the Jhang District a male pro- 
prietor is empowered by custom to make a gift of 
ancestral property in favour of a collateral to the 
exclusion of other collaterals.. [p. 853, cols. 1 & 2; B] 

Samail v Ahmada (1). followed. 

An. entry in a Riwaj-t-am even if unsupported by 
instances is strong evidence of custom. [p. 853 col. 
2; p. 854, col. 1: C] 

Beg v. Allah Ditta (2) and Labh Singh v. Mango (3), 
followed. 

Pir Buksh v. Abo (4), commented upon. 

Samail v. Ahmada (5), approved. 

First appeal from the decree of the Sub- 
Judge, First Class, Jhang, dated. the 11th 
March, 1922. 

Mr. C. H. Oertal, for the Appellant. 

Messrs. Muhammad Hussain K. B. and. 


G. S. Salariya, for the Respondents, 


JUDGMENT.. 

Campbell, J.—The plaintif Kamir 
sues for'a declaration that a gift of an-. 
cestral land by Pahlwan, his sonless. 
brother, to Amir, a second cousin once 
removed, shall not affect his reversionary 
rights. The parties are Diraj Sials of the 
Jhang District, 

The trial Court dismissed the suit hold- 
ing (a) that the donor had by custom 
unrestricted power of’ alienation,. (b) that 
if he had not unrestricted power, the gift 
was valid by custom because it had been 
made in return for service and (e) that 
under the Riwaji-am of the District the 
gift is one recognised by custom. 

-On neither (a) nor (b) do I agree with 
the trial Court. For some obscure reasons 
the burden was laid upon the plaintiff of 
proving that “there exists village commun- 
ity and the defendant No. l's rights of 
“disposition were restricted”. [A] The 
parties belong to the agricultural tribe of 
the Sials and the presumption is that they 
observe the rules of custom declared in the 
Riwaj-i-am to be in force in that tribe. [A] 
The land in suit lies in three villages but 
Diraj is the home of the parties and that 
the land in the other two villages was 
acquired by the family by purchase. Whe- 
ther there is a tribal bond or not in these ° 
other two villages is wholly immaterial to ` 
the question of whether the Sials of Diraj 
are to be governed by custcmary iules 
restricting alienatione, and none of the 
evidence given about Diraj justifies the ` 
conclusion that the Siale community in that 


id 


PLL Q. 1927] 


village has been disinterested and has ceas- 
ed to exist, 

- As regards (b) there is no evidence that 
Amir the donee occupied the position tc- 
wards the donor which is described in the 
extract from Punukhan v. Sandal Khan (1) 
quoted by the trial Judge. On the cón- 
trary the evidence shows the situation to 
have been as follows:—Nura, son of Kamir, 
the plaintiff, had a wife Musammat Sattan 
whom he had and his father the plaintiff 
turned out of doors shortly before her 
confinement. The woman was sheltered by 
Pahlwan the donor and in his house she 
gave birth to a girl, Musammat Janat whoni 
Pahlwaa brought up. With the object of 
providing. for this girl at the expense of 
the plaintiff, who had ill-treated her mother, 
Pahlwan selected a collateral, Amir, as a 
husband for her, and made a gift of the 
land in suit to himin consideration of his 
marrying her, as he did a few months after 
the sif: was made. The object of the gift 
was to banefit the girl and to deprive her 
grandfather the plaintiff of the prospect 
of inheriting the land, There ware two 
persons who could have testified to services 
having been rendered, the donor and the 
donee, but neither put himself into the 
witness box, In these circumstances the 
mention of services in the deed of gift was 
no evidence at all, and all the vague refer- 
@NGC:5 to services made by the three wit- 
nesses mentioned by the learned Sub-Judge 
were of no value, ` | 

[B] The learned Subordinate Judge states 
that the Riwaj-i-am of the District in the 
answer to question No, 12 on page 59, isin 
favour of the validity of a gift by a sonless 
proprietor in favour of a collateral to the 
exclusion of other collaterals. He has 
omitted to place a copy of this entry on 
the record but we have referrad to the 
orginal which is in this Court’s library. 
Tne entry specified does not, in fact, help 
the defendants bacause it is one relating 
to gifts to strangers and lays down that 
for such gift by a sonless proprietor the 
consent of brothers and nephews is neces- 
sary althougo that of uncles and cousins is 
nob necessary. Tae gift with waich we 
a:e dealing is one not toa stranger but to 
aa agnate and the ralevant passage in the 
Riwij-t-am is the answer to question No. 2 
ee the head “Wills” whica runs as fol- 
ons: — 

“Tha limit imposed on the power of a 


(1) 92.P. R. 1904; 12 P, L. R, 1903, 
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proprietor referred to in question No. 1 (i.e. 
to make a Will) is that he cannot totally 
disinherit a son. He can, however, allot 
his sons unequal shares,and can disinherit 
a particular brother or nephew. But he 
cannot make a Willinfavour of a person 
outside the family. We make no distino- 
tion between a gift and a Will.” | 

Thus the gift now in suit is one which 
the donor is declared entitled to make 
under the Riwaj-i-am. He has disinherited 
his brother the plaintiff and-has gifted his 
property elsewhere in the family. [B] < 

The earlier Riwaj-iam of the Jhang 
‘District which is also in the Cour; library 
is still more positive in favour oz the de~ 
‘fendants, It declares that a proprietor of 
land, even if he has male issue, can make 
a gift without the consent of his sons, since 
he is a full owner. Five Sial instances are 
cited. Later on there i3 a. qualification 
that thə gift must bə to a collateral and 
not to a stranger and two Sial instances 
are given of gifts by sonless proprietors, 
This record wags.the one before their Lord- 
ships of the Privy Council in Beg v. Allah 
Ditta (2) when they held that aa entry in 
a Riwaj-t-am unsupported by instances is 
a strong piece of evidence which it lies. 
upon the opposite party to rebut in favour 
of the truth of the statements of custom 
which it contains. ae 

[C] Mr. Oertal for the plaintiff has argued 
that the current Riwaj-t-am entry, stating 
as it does an exception to the general rule 
of custom-and being unsupported by in- 
stances isof very little evidentiary value. 


He relies upon certain decisions by this ~ 


Court and by the Chief Court subsequent 
to Beg v. Allah Ditta (2) which cartainly 
support him. ‘These cases, however, have 
been: considered recently by th3 present 
Bench in Labh Singh v. Mango (3) aecided 
on 4th January, 1927. We bold tiene for 
rgason, which I need not repeg!, that the 
proposition is one which cou.d not pro- 
perly be laid down in the face cf what 
their Lordships of the Judicial Committee 
ruled in Beg v. Allah Ditta (2). Ouse case 
now cited by Mr. Oertal was not pu; bafore 
us then, namely, Pir Bakhsh ¥. Abo (4) 


but there the decision was to: the effect . ; 


2 354; 45 P. R, 1917; 12 P. W, R. 1917; 
MA 32 M. L. Ja 615; 19 Bom. L R. 353; 9 
15 A. D.J. 535; 21 O. W. N. 842; 440, 749; 260. L. 
J. 175; eR TE A O). 
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“that, if the Riwaj-i-am entry was to be 


4 interpreted in the manner desired by the 


appellants, its presumptive force had been 
rebutted by othér evidence. The head- 
note* is to some extent misleading. 

The Riwaj i-am entry quoted atove can- 
not be said to be altogether unsupported 
by instances for instances are given of 


. unequal distributions by Will among col- 


laterals of the same degree, but even ifit 
be taken to be an entry unsupported by 
instances, it is, in my opinion, the only piece 


of evidence in the case of any value on 


the question whether the gift of the pro- 
-perty in suit was one permissible under 
the custom applicable to the parties. Ac- 
cording to the rule laid down in Beg v. 
Allah Ditta (2) the decision of the suit must 
go in accordance with it. [C] 

I wish if. conclusion to notice that the 


| present Riwaj-i-am of the Jhang District 


has been held to be areliable record by this 
Court in Smail v. Ahmada (5) where it 


“was decided that among Jats of the Jhang 


District a male proprietor is empowered 
by custom to make a gift in favour of a 
collateral in the presence of other collaterals 
and the main basis of the division was the 
answer to question No. 2 quoted above 
which is the same both for Jats and for 
Sials. I would dismiss the appeal with costs. 

Fforde, J.—l agree. 

R. L. Aprerl dismisced. 
5149) 73 Ind. Cas. 452; 4 Lah. 189; A. I. R. 1923 Lah. 


~ *6 Lah, 332. [Ed] 


CALCUTTA HIGH COURT. . 
-> Ap. BAL FROM ORIGINAL Decres No. 12 ~ 
s - or 1926, ~ 
‘ December 20, 1926. 
Present:—Sir George Clause Rankin, KT., 
Chief Justice, and Justice Sir Charu 
Chundur Ghosh. Kr... i 
Sir WILLIAM HENRY TURNER 
‘AND OTBERS~- PLAINTIFFS — 
APPELLANTS 
oo i versus 
KILBURN AND Company—-DErEenDAaNnt 
i — RESPONDENT. 


Charter party-*Cargo and loading—Charterer's duty 
to supply cargo—~Charterer and ship-owne® respective 
rights and. ubligdtaons of —Haception clause, effect of. 

It is the duty of the -charterer to provide the 
carga and to have it ready tobe put on board. [p. 


g59, col. 2; AJ °, 
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“ed this obligation the charterer 
-cargo is not ready to be loaded in proper time 
_unless he is protected by the exceptions in the charter- 
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Per Rankin, C. J—The prima facie right of the 
ship-owner is to say thatthe provision of the cargo 
is no part of hisconcern and that it is an absolute 
duty resting by the contract on the charterer. Jt may 
be qualified by an exception clause but such a clause 
{unless on unusual terms) will only take effect if 
the charterer has really been prevented from provid- 
ing a cargo ofthe kind prescribed by one or mere 
of the specified clauses. There may well be ceses 
where apart from any exception stipulated in the 
charter party, and apart from any express reference 
in the charter party to the custom of the port, owner 
and charterer can be treated as contracting with re- . 
ference to the regulations or natural conditions of 
a port. Where the cargo stipulated for is to be one 
provided from a particular place (e. g, a certain 
colliery) circumstances affecting supply from that 
source may, if known to both parties, be circume- 
stances with reference to which charterer'’s premise 
to have a cargo ready has to be construed. [p. €60, 
col. 1; B] 

When the parties have agreed on the terms of 
the exception clause, in view of the facts known to 
them and of the extent of the risk each is pre- 
pared to take, toimpute to the owner's agent know- 
ledge of the charterer’s intention to limit himself 
to loading one -ship at a time, knowledge of his 
proposed sources of supply and of his general prac- 
tice in deciding between the claims of one custcmer 
as against another, to treat there matters as qualifi- 
cation of his undertaking to havea cargo of ccal 
ready is to have little or nothing of the wells 
recognised principle of commercial law that the 
merchant is under an absolute obligation to supply 
the cargo. [p. 860, cols 1&2; C] i 

Per Ghosh, J.—The obligation of the parties must 
be decided by the terms of the charter-party but 
there are certain general principles governing 
cases of this nature, It is the ship-owner's duty 
to bring the ship tothe place named in the charter 


‘party; and until hehas done this, the ship,is not ‘an 


arrived ship and the lay days do nès commence to 
run. It is the duty ofthe charterer to have the 
cargo ready so that it may be put on-board as 
soon as the vessel ‘is brought to the place named 
in the charter-party. The result, therefore, is that 
the ship-owner cannot. claim damages for detenticn 
or demurrage until he has performed the obligation 
incumbent on him. Jf the ship-owner has perform- 
is liable if the 


party. fp. 865, col. 2; DI- ie 

If aship is prevented from getting into a loading 
berth owing to an obstacle created by the charterer 
or owing toa default of the charterer in performing 
his duty, then it is well-establiched that the ship-. 
owner has done all that is needful to bring the 
ship to the loading place and that the charterer 
must pay for the subsequent delay [p. FGG, col. 2; E] 

It is the duty of the people who provide cargo ps 
charterers.to get allotment of berths in the deck. 
ibid; F] . i : : 

Appeal against the decree of Mr. Justice 
Pearson, dated the 22nd December 1925, 


FACTS of the case appear from the fol-. 
lewing judgment of 

Pearson, J.—The plsintiffs in this 
snit are the owners of the steamship 
“Zingara” and the claim is against the 
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defendant firm, as charterers of that vessel, 
for'damages for detention from the 4th 

* December, 192U, when the defendant firm 

“had notice of her readiness to load, to 
‘the (3th January, 1921, when loading ac- 
tually commenced; and again on a subse- 
quent ece sion from the 86h March, 1921, to 
27ih M uch, 1921, é 

Tce issue as to the amount of damages has 
bean 1 :ftover by consent of parties, and the 
questisn before me has been confined to 
the liability or non-liability of the defend- 
ant. 

The separate claim for demurrage pro- 
per, a3 set out in paras. 10 and 14 of 
the plaint, and the verbal agreement plead- 
ed. in connection with it, has not been 
substantiated; an issue was raised upon 
the point, but the plaintiffs did not pro- 
ducs any “evidence in support of this part 
oftheirclaim, ' l 

-` The charter-party was dated the 17th 


` November, 1920, and was between Messrs. ` 


“Graham and Uo., acting as agents for the 
- Owners, and the defendant firm.. The 
agreement was to cover two consecutive 
- voyages to Dwarka and provided, inter 
alia, “That the said steamer being tight 
‘staunch and strong and in every way 
-fitted for the voyage shall receive on 
“board at Calcutta at such dock place or 
wharf as charterers may direct, lying 
‘always afloat, from the said charterers or 
their order, a full and complete cargo of 
“goal in bulk, which cargo the said char- 
terers bind themselves to ship, or cause 
to be shipped............... “ Olause IL of 
fhe charter-party provided that the cargo 
-was to besbipped within 8 weather work- 
‘ing days; and the printed form, as it 
originally stood, provided that such lay- 
days, “are to count after the expiry of usual 
24 hours’ notice from Master or Agents 
of steamer’s readiness, whether in berth 
or not,” 
This, however, had been struck out and 
a clause substituted by which such lay- 
days “are not to count untilsteamer is in 
berth as ordered by shippers provided 
usual 24 hours’ notice has previously been 
given by the Master or Agents.” h 
There were also certain exceptions in 
the charter-party whico read as follows:— 
“Strikes, aszcideats, etc. In the event 
of war or disturbanse3 or strikes, lock- 
outs, or stoppige of labour from whatever 
cause, or pestilance, or epidemical sick- 
ne3s, or earthquakes, fires, storms or floods, 
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or the failure on the part of the Railways 
to supply wagons, or detention by Railways, 
or other hindrences beyond the control 
of suppliers affecting’ the working of this 
contrast, suppliers shall not be bound 
to deliver, nor shall they be held res- 
ponsible for their inability to do so, and 
such time not to count as lay days, The 
steamer, however, reserves the night to 
sail from loading port with what she has 
on board, if, from causes other than the 
weather, she is delayed mora than 24 hours, 
no claim resulting against charterers for 
dead freight. 

“Subject to Indian Government ‘license 
for export of coal being obtained, if 
necessary, ani the cargo being released 
and coals available andin all respects to 
customs and other’ Government regula- 
tions, restrictions or otherwise affecting 
the normal shipment of the cargoand clear- 
ances and sailing of the vessel.” 

In the port of Calcutta the loading of 
coal is carried on at a coal dock, where 
there are 10 berths. Of these 8 are labour 
berths and 2'mechanically worked. Inside 
the dock there are also soma mooring 
buoys but used only for ships waiting to 
go into a berth becoming vacant. At the 
material times in suit there wera certain 
steps that required to be taken before a 
vessel could get into a berth ia the coal 
dock. The first requisite was that a 
station had to be opened for the particu- 
lar ship, and it could ba done bafore the 
vessel had actually arrived, Opening the 
station msaas that the coal superintendent 
was ready toreceive coal, and titereupon, but 
not before, would the Railways allow coal 
tu come down to the dock for the vessel, 
The shipper had to have a Government 
export licenss from the, Collecter of Cus- 
toms; and had also to apply the coal 
transportation officer for thejr coal authori- 
sation, and he allotted wagons accordingly. 
Io the ordinary way the coal might be 
expected to arrive some 6or 8 days after 
tae station was opened, bat “before allot- 
ting a berth the coal superintendent would 
satisfy himself that there wars 899 to 1000 
toas, (respresenting about a day's loadipg) 
waiting for that vessel, and.more wagons. 


-on the way. Tne coal superintea disat would 


taen communicate with the Harbour Mister 
aod arvaoge with him to briag ths vessek 
into the coal duck, or to the. bert), diract* 
it it was vacant by tha "tims the vəssel 
raached the doss, Taa flarboar Master 


oxy 
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would then refer to the agents of the vessel, 
in this case Messrs. Graham & Oo, 
and, after obtaining from them a-request 
or movement order jin the form of Ex. 3, 
would issue’ instructions in the form of 
Ex, 4 to the Assistant Harbour Master to 
bring the vessel into the docks, though 
the berth itself would usually not be 
known or allotted until she was actually 
passing in. 

In the cage of the same shipper having 
to load 3 or 4 vessels Mr. Pyster, the coal 
superintendent, says that he would put 
them into berth in any order that might 
be asked, subject to the coal being there, 
and that as long as there was a continuity 
of the stream of coal coming down there 
would beno difficulty in putting the coal 
in one of those vessels that might bein 
the berth. 

It is in evidence that with the arrival 
of the “Zingara” the defendant firm was 
interested in loading of 4 vessels with 
coal, namely, the “Baron Palworth”, “Heigin” 
“Maru”, “Weissenfelde”, and “Zingara,” Cer- 
tain facts in connection with them areadmit- 
ted. These are set out in Ex. 8, and it is 
clear that these 4 vessels between them, 
all loading the defendant's coal, occupied 
one berth (though not the identical berth) 
continuously for the period from 4th De- 
cember, 1920, to the 22nd January, 1921, 
succeeding.one another in the order named. 
It is so admitted in each case the defend- 
ant firm were suppliers of the coal to be 
loaded, while Messrs. Graham & Co. 
were in case agents of the vessel. Graham 
& Co., were also either charterers or 
charterers’ agents, save in the case of 
“Zingara,” of which the defendant firm wera 
the charterers. It is further in evidence 
that a shipper might have coal coming 
down in wagons for two of his -vessels, 
consignesl some to one and some -to other, 
but if any one vessel was in berth load- 
ing, the whole lot might be loaded into 
her and that, according to the evidence 
of the Port Commissioner's witnesses, was 
done, as a matter of practice, in the ab- 
sence of express instructions to the con- 
trary: The paragraph, Er. O, shows it very 
‘clearly. Erom Ist to 12th January the 
‘*Weissenfelde” was in barth and loaded 
boéh ctal*consigned to herself and that 
consigned to the,“Zingara.” Similarly when 
the “Zingara” followed herin the dberth, 
she also loade@.what coal continued to 


‘come; down for tlre ‘““Weissenfelde” as also 
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that for herself. No coal actually came 
down consigned to the “Zingara” before. the 
3ist December. It appears that on 2érd- 
November, Graham & Co., notified thee 
defendant firm that they expected the 
“Zingara” in ballast on the 30th. License 
was granted on the 27th November for 
shipment of the coal, declared date for 
loading being “Early December, 1920.” 
The authorization of the Coal Transportation 
Officer is dated 29th November. On the 
3rd December Graham & Oo, notified 
the defendant firm that the vessel was 
ready to receive cargo by all hatches. On 
the 4th December the defendant firm wrote 
a letter to the coal superintendent inform- 
ing him thatthe vescels that would leave 
coal during the month were: 1. “Baron 
Palworth”, 2. “Heigin Maru”,3. “Zingara”’, 4, 
“Weissenfelde”,5. Baron “Ardrossan”. On the 
14th December, Graham & Co., informed 
the owners of the “Zingara” at nome that 
a berth had not been obtained, and re- 
peated that on the 2uth, adding, however, 
that she was “next or turn.” On the 
14th January, 1921, Grahum & Co., wrote 
to the defendant firm, with reference to 
the "Zingara”, “the above vessel was berthed 
at 4-30 P. m. on the 13th instant and lay- 
days accordingly commence from that 
time.” 

The plaintiffs rely upon the principle 
laid down in Ardan Steamship Co,, Ltd. 
y. Andrew Weir & Co. (1) and again 
in the recent case Bunge Y. Born, Limitaca 
v. Brightman and Co. (2) that prima facie 
there is an absolute duty upon the charterers 
to have the stipulated cargo ready for the 
vessel, i 

They argue that the true cause of delay , 
was thefailureto provide the cargo, and that 
the exceptions in the charter-party would be’ 
applicable to a case of delay in loading and 
not to thecase of delay in procuring the cargo. 
Prima facie that is so. Itis further con- 
tended that if the delay is caused by the: 
cbarterers themselves, in pulting other ves- 
sels'in the berth in front of the “Zingara”, 
the charterers must be held responsible 
and they are not excused from the delay 
that results. 

The defendant's contention is, firstly, that 


the ship was not an arrived ship until 


(1) (1905) A. O. 501; 74 L. J.P. O. 148; 93 L. T. 
559; 91 T. L. R. 723; 11 Com. Cas 26; 10 Asp M. O. 
13 


5. 
(2) (1925) A. C. 799; 94 L. J.K. B 840; 138 L. T, 
738; 41 T: L. R, 652; 22 I]. L. Rep. 395. 
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she got into berth or at any rate into the 
dock, and, therefore, no question of liabil- 
ityefor the previous delay can arise. As 
tə this, the contention cannot prevail. 
The ship had given notice of her readiness 
to load on the 3rd December, and that 
notice was accepted by the defendant firm. 
The coal dock was the only place where 
the loading could take place, as was 
known to all concerned and it was also 
known that the loading would eventually 
bs done at “Kilburn's berth” (in the sense 
above mentioned). In the ‘Baron Andros- 
san” case (Hogarth v. Cory Bros. and Co., 
Ltd. in Appeal No. 1 of 1924) this Court 
on appeal held that in similar circum- 
stances the ship was an arrived ship. 

Then the defendant firm further argued 
that the primary cause of the delay was 
not that there was no cargo ready for the 
vessel, but that other vessels were put in 
front of her; because had the “Zingara” 
been put in the berth in the beginning 
of December, she would have been loaded 
according to practice with coal consigned 
to any of Kilburn’s vessels. Furthermore 
the contention is that even a liability 
would attach to the charterers if they 
allowed others of their chartered vessels 
to take precedence, that would not be the 
case here, because the defendant firm was 
not charterer but cnly supplier of the 
cargo of theother vessels. This contention 
in my view cannot be supported, because 
the coal coming down in December was 
not coal consigned to the ‘Zingara” but to 
other vessels and belonged either to 
Graham & Co., or purchasers from that 
firm; and the owner of that coal might 
well, have refused to let it be loaded into 
the vessels chartered by Kilbuin & Co., 
for themselves and their own purchasers. 

The real cause of the delay, it is further 
said, was the action of Graham & Co. 


In course of the evidence for the defendant 


firm, Mr. Foster the coal department 
Managar, made a case that he had definite- 
ly requested Mr. Cruickshank of Messrs 
Graham & (Qo. to put the “ Zingara” in 
early, beforethe “Weissenfelde” and that Mr, 
Cruickshank had refused; consequently the 
suggestion is that here was the real reason 
of the delay, because the agents of the 
vessel were the people to give the move- 
ment order, the idea being as Mr. Pyster 
says, more to make tha owners responsible 
for the movement of the vessel. The 
charterer, he says, has really nothing to 
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do with the movement of the vessel; so 
that if Graham & Co., were unwilling to 
give the vessel precedence, it seems they 
would only have to hold up the movement 
order and nothing would be done. About 
this alleged refusal on the part of Mr. 
Cruickshank to accede to the request of 
the defendant firm there has-been some 
considerable amount of controversy. The 
conclusion to which I have come is that’ 
even if proved, it cannot now be enter- 
tained as affording a defence to this suit, 
although it may be relevant upon the’ 
issues as framed. 

The readiness and unwillingness alleged’ 
in the plaint is not traversed, and although 
the amendments to the written statement 
must be treated. as incorporated in if so 
that it may be read as a whole in order 
to find out thesubstantial questions which 
arise, yet such a refusal on the part of 
Graham & Oo., is not set out in definite 
terms, nor was it to be found as such 
in any of the papers upon the application 
for amendment of the written statement. 
The nearest to it is in para. 20 (1) of the 
petition where there is a statement that 
Graham & Co., informed the defendant 
firm that the “Zingara” would have to take 
her regular turn. So that really although 
it appears that the matter had been in 
Counsel’s hands more than once, there had 
been no defence raised based upon any 
definite refusal. 

The application for amendment includ- 
ed amongst other things an averment that 
the alterations above referred to in clause IT 
of the charter-party were made by Graham 
& Go., at the request of the défendant 
firm expressly to exclude the kind of delay 
for which they are now sought to be made 
liable. I disallowed the amendment in 
that particular because the-intention of 
the parties is to be gathered from the 


document itself and the language em- 
ployed. So in giving his evidence Mr. 


Foster narrated a conversation with Mr. 
Cruickshank of Messrs. Graham & Co., 
which is, no doubt, inadmissible upon the 
construction ofthe document, but is material 
upon the question of Graham °& (Co.'s 
knowledge atthe time. The result of that | 
evidence of Mr. Foster is that Graham & 
Co., before entering into the charter- party 
knew of the uncertainty that .existed as 
regards getting vessels loaded, owing to 
congestion inthe Port: They’ also knew 
cf Kilburn & Oo.’s loading practice and 
e 
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- capabilities, and of their continuous load- 
ing from one berth. There was every 
reason why the defendant firm should speed 
‘up the leading ofthe Zingara if it were 
possible. There is at no time any com- 
plaint from the agents of the vessel that the 
protracted delay is in any way due to the 
charterers’ ‘default: On the contrary, they 
attsibute in their letter of 16th December 
to great congestion in the Port of shortage 
of coal. Even on the 14th January Graham 
& Co.'s letter speaks ` of the “appalling 
delay”, but does not seek to lay it at the 
door of the defendant firm; while on the 
14th January another letter to the defend- 


ant firm. puts it’on record that the lay- 


days commence from 13th instant, for the 
reason that that was the day she was berth- 
ed. That is in accordance with the clause 
in the .charter-party as it stands. That 
clause was altered from its original form 
to its present one in consequence of a 
‘conversation between Messrs. Foster & 
Cruickshank, and it issaid that in place 
of a liability upon the charterers, running 
from the expiry of 24 hours’ notice of 
‘steamers’ readiness, whether in berth or 
not, there was deliberately substituted a 
liability only commencing’ when the stea- 
mer was in berth, and that that is the 
intention of the parties to which effect 
must, therefore, be given—there again the 
contention might prevail had there been 
cargo provided for the “Zingara” ready to 
load; but as indicated above, I think there 
was not. The conversation, however, has 
a material bearing upon the knowledge 
which Graham & Oo., possessed at the time 
of entering into the charter. Farther the 
letter written by the defendant company 
on the 4th December showing the pro- 
posed, order of loading the vessels was 
basgd, Mr. Foster states, upon the informa- 
tion which he had from Mr. Oruickshank: 
Graham & Oo., knew the defendant firm's 
loading capacity at the colliery end their 
practice, and J think itis a fair conelu- 
sion that Graham & Co., were aware at 
all material times of what the position 
was. Inepara, 20 (1) of the petition for 
- amendment is the statement that G-aham 
“ed Co., informed the defendant firm that 
e the Zingara would have to take her re- 
gular turn, and the allegation finds no 
specific denial in Mr. Cruickshank's affidavit 
used in opyusitiuon. If one perty to a 
coftract unduly delays performense by the 
other, he may render himself liable to 
. 


WILLIAM HENRY TURNER V. KILBURN & cor 


_ [101 I 0. 1937] 


make good any damage which the other 
may suffer thereby. But as is poidtea out 
by Bigham, J., in Harrowing v. Dupre 19), 
“This is one of the rules tnat has to *be 
applied with reference to the circumstances 
of each case, and must be read with 
reasonable limitations”. “Thusif itappears’. 
that the delay complained of was such as. 
both parties ought to have contemplated 
when the contract was entered into, then 
no complaint can be based upon it” (see 
page 1624). Herein the present case wag 
a delay which I think Graham & Co, 
ought to have vomtemplated as regards the 
loading of the ‘‘Zingara’, having regard to 
the known commitments of the defendant 
firm to Graham & Co, as to the loading 
of the other vessel, in conjunction with 
Graham & Co.’s knowledge of the other 
matters referred to. I further think that 
had that not been in contemplation, there 
would have been a great deal of recrimina- 
tion apparent in regard to the delay, 
whereas there is none. If it was a delay 
in contemplation of the parties it cannot 
well be termed unreasonable. As was said 
by Rigby, L. J., in Carlton Steamship Co. v. 
Castle Mail Packets Co, (4), “I do not think 
thata delay which arose from a contingency 
the probability of which must have been 
perfectly well-known to and contemplat- 
ed by the ship-owners when they entered 
into the charter party can be considered 
unreasonable’, These cases were before 
the Ardan decision (1), but are not over- 
ruled by it for it is expressly stated that 
it was immaterial to discués that class of 
cases, inasmuch as the question did not arise, 
The second loading stands substantially 
on the same footing, with the additional 
fact that there was atthe timea marked | 
shortage of wagons, which was not the case ` 
in December, This suit is dismissed with 
costs on scale No. 2. 

Messrs. Pugh and James Page, for the 
Appellante, 

Messrs. N. N. Sircar, Ameer Ali and 
Ormond, for the Respondents. 

JUDGMENT. 

Rankin. C.J.—The plaintiffs as owners 
ofthe SS. Zingara sue the defendant firm 
as charterers under a charter-party dated 
22nd November, 1920, for damages for the 
d:tenticn of the vessel caused by the de- 
iendants’ failure to provide a cargo at the 

(3) (1902) 7 Com. Cas. 157; 18 T.L. R. 594. 

(4) (1897) 2 Q. B. 485; 66 L, J. Q. B. 819;77 L. T, 
332; 48 W, R. 68. r 
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proper time. The charter-party was for 
two cohsecutive voyages from Calcutta to 
a “place called Dwarka on the Bombay side. 
The cargo is described in the charter party 
as “a full and complete cargo of coal in 
bulk”. 

The detention complained of extended 
as regards the first voyage from [4th 
December, 1920, to 13th January, 19321, 
and as regards the second voyage from 8th 
March, 1921, to 27th March, 1921. 

The defendants are managing agents of 
certain collieries and in November, 1820, 
were‘ arranging to supply two cargoes of 
coal to the Dwarka Cement Oo., Ltd., be- 
ginning with a shipment early in Decem- 
ber. The defendants having arranged to 
charter a Steamer for the purpose it would 
appear that a Mr. Foster acting for the 
defendants saw a Mr. Cruickshank of Messrs. 
Graham & Co., about securing a. vessel. 
It is said by the defendants that these 
two gentlemen were apprehensive of difficul- 
ties arising in the way of effecting ship- 
ment in time and that accordingly they 
arranged between them certain special 
clauses which are to be found in the charter- 
party. Ths terms of the eleventh clause 
and of the exception clause are here in- 
dicated particularly. 

Now itcan be said at once that these 
special terms are admittedly of no service 
to the defendants in the present case. 
They are to the same effect as the clauses 
numbered 3, 11 and 25 which were can- 
vassed by the Judicial Committee of the 
Privy Council in the recent case of Baron 
Ardossan (5)." But learned Counsel for the 
defendants on this appeal conceded that 
the exception clauses were of no use to him 
on the facts before us. 

Now the “Zingara” was ready to com- 
mence loading on the 4th December, 1920, 
She was not in the coal dock but a proper 
waiting place in the stream. Itis clear 
that had the defendants been minded to 
load her with coal that was coming by 
Railway from their collieries, they would 
have encountered no difficulty from the 
Port Authorities. The Harbour Master upon 
request from the ship would have de- 
puted his assistant totake the Zingara 
into the dock and to the berth at which 
the defendants were proposing to load. 
The trouble was that the defendants were 
5) 99 Ind. Cas. 581; A I. R 1926 P. C. 121; (1926) 
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M. W N. 882; 53 I, A. 230; 33 M. L. T. 9; 310. W. 
N. 317 (P. Q). 
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proposing to load four or five ships with 
coal: that the vessels were all waiting; that 
the defendants had coal coming along 
sufficient to enable them’to loadeone vessel 
at a time and no more; and that the de- 
fendants took each in turn according to the 
date at which she had been ready to load. 

These facts bring the case clearly wilhin 
the “Baron Ardrossan (5)” case, decided 
upon the very same facts as are here pruved. 
“The Port Authorities did not mind which 
steamer out of number of steamers be- 
longing to the same agents was loaded 
firat. Their order of loading was entirely 
under the control of the agents and “the 
Dock Authorities were’ qutie indifferent 
in this matter.” These are the words of 
Chakravarti, J., quoted with approval by 
the Judicial Committee and if the word 
‘Suppliers’ be read instead of ‘agents’ they 
meet this case exactly. Itis not possible 
to say that it was by reason of any re- 
gulation or natural condition of the port 
that the Zingara could not get to aload- 
ing berth. It was because the defendants 
had no cargo ready for her. They had 
coal—a certain amount of it—but no coal 
for the “Zingara,” 

[A] In these circumstances it would seem 
difficult for the defendants to avoid the 
concluslon that they failed in their duty 
as charterers to have the cargo ready and 
that by reason of their default the vessel 
was detained. [A] The main ground upon 
which learned Counsel on their behalf, 
based his argument was that at the time 
Mr. Foster and Mr. Cruickshank arranged 
the charter-party if was well-known to 
both that the defendants would only have 


one loading berth at a time and coal only e 


for one vessel at a time; that they had 
sold two cargoes per month to Graham 
& Oo; that they were getting this coal 
from a certain colliery of which they were 
managing agents, and that their practice 
was to load the vessels in their order of 
readiness to load. This line of reasoning 
has commended itself to the learned Judge 
who is of opinion that delay of the kind 
which occurred to the "Zingara’*was delay 
which Graham & Co, ought to have con-,° 
templated and did contemplate and that 
accordingly it cannot be regarded *as‘un- e 
reasonable. With great respect to the 
learned Judge I cannot agrée with this 
viaw of the principles applhieable to the 
case. Ihave greatest difficulties in seting 
Low the defence upon which the defend- 
e 
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ants succeeded was open to them in view 
oftheir pleadings and in view of the refusal 
of the Court to grant leave to amend by 
inserting into the written statement the 
proposed paragraph (marked 3-B) and set 
out in the 22nd clause of the defendants’ 
petition of 15th July, 1925. The scope and 
character of Graham & Co.'s agency for 
the shipowners and the conditions upon 
which the knowledge of Graham & Co., 
can be imputed to the owners in view of 
s. 229 of the Contract Act are matters which 
require to be investigated and considered. 


But even if these difficulties can be 
surrhounted the defence cannot be sustain- 
ed in law. The cargé specified inthe charter- 
party was ccai—not coal from. any par- 
ticular colliery. No one suggests that 
under this charter-party the Zingara could 
have refused on the second voyage to load 
co l brcught from MessrsBSarcar. [B] The 
prima facie right of the ship owner is to 
say tbat tke provision of the cargo is no 
part cfhis concern and that it is an abso- 
lute duty resting by the contract on the 
charterer. It may bə qualified by an ex- 
ception clause but such a clause (unless 
on unusual terms) will only take effect if 
the charterer has really been prevented 
from providing a cargo of the kind pre- 
scribed by one or more of the specified 
clauses. There may well be cases where 
apart from any exceptions stipulated in 
the charter-party, and apart from any ex- 
press reference in the charler-party to the 
custom of the port, owner and charterer 
can be treated as contracting with refer- 
ence to tke regulations or natural con- 
ditions of a port. Where the cargo stipulated 
for is to be one provided from a particular 
place (e. g , a certain colliery) circumstances 
affecting supply from that source may, if 
knowg to both parties, be circumstances 
with reference to which the charterers’ 
promise to have a cargo ready has to be 
construed [B] If Jones v. Green & Co. (6) was 
rightly decided it was on thesa principles 
and itison these principles that “colliery 
turn” may become important. But’ it is 
another matter altogether to hold the 
-charterer excused for failure tohave this 
in a case of me tha 
charterer and on the grounds relied on 
by the learned Judge. [C] When the parties 
| have agreed ‘on the terms of the exception 


® 9. ya 
6) M1901) 2 K. $. 275; 73 L. J. K.B. 601; 90 L, , 
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clause in view of the facts known to them . 
and of the extent of the risk each is pre- 
pared to take, to impute to the owner's 
agent knowledge of the charterer’s intention 
to limit himself to loading ore ship at a 
time, knowledge of his proposea sources 
of supply and of his general practice in 
deciding betweenthe claims of one customer 
as against another, tò treat these matters 
as quaiification of his undertaking to have’ 
a cargo of coal ready—this is to have 
little or nothing of “the well-recognised 
principle of commercial law” as Lord 
Halsbury deseribed it: Arden case (1), that 
the “merchant is under an absolute obliga- 
tion to supply the cargo.” [C] Itis a mere 
infraction of the rule as to the construction 
of written instruments. There is no analogy 
between “colliery turn’ and “suppliers 
turn.” The matters relied on this case 
have been taken to excuse the charterer 
in spité of the fact that they were not 
causes which prevented him or rendered 
it impossible for him to supply a cargo to 
this ship. They are more formidable to 
the owners than any ordinary exception 
clause would make them. They are matters 
for the charterer’s consideration before he 
makes his bargain and it is open to him 
after he has made his bargain to change his 
practice so as to keep his bargain. These 
circumstances are not notice to the owners, 
that the charterer is not proposing to have 
a cargo ready even though he be not 
hindered by any cause within the specified 
exception. The concludisg words of Lord 
Sumners’ speech in Bunge Y Born Co.'s case 
(2) apply to any such theory. 

As regards the dicta relied on by the 
learned Judge from Harrowing v. Dupre (3) 
and Carlton Steamship Co. v. Castle Mail 
Packets Co., (4), 1 would observe that neither 
Bigham,J., nor Rigby,L. J., was dealing with 
a charterer's obligation to provide a cargo. 
The duty for breach of which the plaintiffs 
sue is not the mere general duty cast upon 
all contractors so to act as not to prevent the 
other party from carrying out the contract 
—a duty which may easily be overstated, 
Nor is it a mere duty to exercise reasonable 
diligence to find a cargo, though it is true 
enoigh that “ready” in the case ofa cargo 
means “ready” in a reasonable sense. Nor 
is thisa charter-party without specified lay- 
days, 

This suit was instituted on the 24th 


‘November, 1228, and the written statement 


was filed on 6th February, 1924, Paragraph 
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16 of the plaint còntained a statement that 
the plaintiffs “on and after the said 3rd 
December, 1920, and on and after the 7th 
March, 1921, were at all times ready and 
Willing to perform and kept in readiness 
the said steamship for the loading of the 
said cargoes,” ete. Paragraph 11 of the 
written statement pleads with reference to 
this “It admits that the plaintiffs were ready 
and willing.” By July, 1925, after the 
Baron Ardrossan case (5) had been decided 
onappealthe defendants were proposing 
to make a case to the effect that it was for 
the plaintiffs to apply for the allotment of 
a loading berth and that they had neglect- 
ed to do so. They also suggested—with- 
out even asking leaveto plead—that Graham 
& Oo., informed them that the “Zingara” 


would have to take her regular turn [ef 


para. 20 (1) of the defendants’ petition of 
15th July, 1925]. 

Mr. Foster at the trial in November, 1925, 
gave evidence that one or two days before 
3rd December, 1920, he asked Mr. Cruick- 


shank of Graham & Co., to put the “Zingara” 


into berth as soon as possible and was 
told that he could not put her in at once: 
she would have to take her turn. Mr, Foster 
seems to have thought that it was -nota 
question of the defendants making up their 
mind: they would be told by Graham & 
Co., which steamer would go to a berth next, 
Graham & Co., were purchasers of the 
defendants’ coal for the other waiting 
vessels, As agents of the “Zingara” it would 
certainly bein their power to refuse to let 
the vessel go to a loading berth in spite of 
the charterer’s desire that she should do so, 
but more extraordinary conduct could hard- 
ly be imputed to respectable agents and it 
is simply incredible that so conclusive a 
reply to the plaintiffs’ suit should not have 
been pleaded at once or even remarked 
upon in the correspondence as the de- 
fendants’ plain justification. “Your own 
agents, to serve their private ends as buyers 
of coal from us, refused to let your ship be 
loaded when we wanted to load her and now 
you.wantus to pay you damagesfor the 
delay in loading.” That there was ever a 
questionof refusingtolet the “Zingara” come 
to a loading berth may I think safely be 
disbelieved. The defendants being appar- 
ently unable to do their ordinary duty as 
charterers of the Zingara as well as to fulfil 
their other engagements to Graham & Co., 
and being under some misapprehension of 
what theirduty was, may have exercised 
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no control over their own business and 
leaded whatever Graham & Co., put for- 
ward but thatis another matter and not 
matter of excuse to them. They arein no 
position to say that as against the plaintiffs 
they were entitled to rely on Graham & 
Co., sacrificing the plaintiffs’, interests to 
their own desire to be supplied with coal. 
It makes all the difference whether the real 
effect and intention of anything said by Mr. 
Foster to Mr. Cruickshank was ‘Do you 
mind my putting another purchaser of coal, 
in front of you” or as “‘charterers we order 
the “Zingara” to a loading berth at once.” 
But in all the circumstances I feel clear 
that the latter is not proved, and that, the 
plaintiffs were not called upon to deal with 
such a case. 

As regards the first voyage there was no 
shortage of wagons in December, 1920. As 
regardsthe second voyage shortage of wa- 
gons does not matter since it is clear on tha 
correspondence that the defendants could 
have brought coal in time from Messrs, 
Sircar and in any caseit is not proved that 
the shortage was suddenor that in spite of 
it coal could not have been had at the dock 
from persons with a wider or a different area 
of supply. . 

Learned Counsel for the defendants citing 
the Carlton's case (4) threw out a sugges- 
tion in the course of his argument that it is 
not the duty of the charterer to point out a 
berth which is at the moment vacant but 
only to point out one that will be ready in 
reasonable time and that the defendants 
cannot be liable to pay for detention of the 
vessel as from 4th December, 1920, or 8th 
March, 1921. In my judgment, however, the 
facts of this case and the terms in which thig 
charter-party makes provision as to lay-dayg 
require that timebs computed against the 
defendants as from the 4th December, 1920; 
and the 8th March, 1921, respectively’. 

In my opinion the appeal shoul be 
allowed with costs here and before the learn- 
ed Judge and the case must be sent back 
with adeclaration of the liability of the 
defendants in order that the amount to be 
recovered by the plaintiffs mdy be assessed. 

It being stated that the parties have 
agreed that the costs befora the learned , 
Judge should include the costs of three? 
Counsel we make an order accordingly. . 

As regards the costs of this appsal we ° 
understand that there was an agreement 
contained“in the letter of Messrs. Morgan 
& Oo., dated the 18th of November, }y26, 
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accordance with the agreed terms. 

C.C. Ghose, J.—This appeal has 
been brought against a judgment of my 
learned brother Mr. Justice Pearson deli- 
vered on thé 22nd December, 1925, by which 
he dismissed the plaintiffs’ suit for recovery 
of damages’ for detention of the SS. 
“Zingara” between certain dates in the 
port of Calcutta and for demurrage with 
costs.. 

The plaintiffs are the owners of the S. 8. 


“Zingara” and on the 22nd November, 1920, - 


they entered into a charter-party, through 
their Calcutta agents Messrs. Graham & 
Co., with the defendant firm. By this 
charter-party it was agreed between the 
parties that the SS, “Zingara” should 
receive on board at Calcutta at such dock, 
place or wharf as the defendant firm might 
direct, lying always afloat, from the de- 
fendant firm or their order a full and com- 
plete cargo of coal in bulk, and, being so 
loaded, should proceed therewith with all 
possible despatch under stream to Dwarka— 
a port in the Bombay Presidency—(two con- 
secutive voyages) or so near thereto as the 
said vessel could safely get, and should 
there deliver the cargo. i 
The material clauses of the charter-party 
were as follows:— $ 
“The chargo to be shipped at Calcutta 
within eight weather working days (Sun- 
“days and holidays excepted) such lay-days 
at loading portare not to count until the 
steamer is in berth as ordered by shippers, 
provided usual 24 hours’ notice has pre- 
viously been given by the Master or Agents, 
steamer having been only duly entered at 
the Customs House but not before Ist 
December, 1920, for the first voyage unless 
with the charterers’ consent and steamer 
ready. | 
“The echarterers to have the option of 
canceling this charter if the steamer be 
not ready to ļoad at Calcutta on or before 
the 20sh December, 1920—such option to be 
declared on the 21st December, 1920. 
“Demurrage, if any, at the rateof rupees 
two thousand (Rs. 2,000) per running day 
and pro rata for part of a day, payable day 
by day in c&sh as incurred. : 
*, “Inthe event of war or disturbances or 
* strikes, lock-outs or stoppage of labour 
€rom Whatever cause, or pestilence or 
epidemical sickness or earthquakes, fires, 
. storms or floods, or the failure omthe part 


e 


* of Railways to supply wagons, or detention 


e 
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by Railways, or some hindrances beyond th® 
controlof suppliers affecting the working . 
ofthis contract, suppliers shall not be 
bound to deliver, nor shall they be held 
responsible for their inability to do so, and 
such time not to count as lay-days. The 
steamer, however, reserves the right to sail 
from loading port with what she has on 
board, if from causes other than the wea- 
ther she is delayed more than 24 hours, no 
claim resulting against charterers for dead 
freight. 

“Subject to Indian Government license 
for export of coal being obtained, if neces- 
sary, and the cargo being released and coals 
available andin all respects to Customs 
and other Government regulations, restric- 
tions, or otherwise affecting the normal 
shipment of the cargo andclearances and 
sailing of the vessel”. 


It appearsthat the SS. “Zingara” arrived 
in ballast in the -port of Calcutta on the 
3rd December, 1920; but betore that date, - 
Messrs, Graham & Oo., the’ agents of the 
vessel, had notifiedto the defendant firm 
on the 25th November, 1920, that the steamer 
was expected in ballast on the 30th Novem- 
ber. Onthe3rd December Messrs, Graham. 
& Co, gave notice in writing to the de- 
fendant firm that the vessel was ready to 
receive cargo by all hatches. : 


It appears that before any cargo could be 
loaded certain rules and regulations of the 
portof Calcutta had to be observed. In the 
port of Calcutta the loading of coal is” 
carried on ata coal dock where there are © 
ten berths, eight of which are labour berths 
and two mechanically worked. There are 
somemooring buoys insidethe dock which 
are used by and for ships waiting to go into 
a berth becoming vacant. Before a vessel 
could get intoa berth in the coal dock a 
station had.to be opened and it could be 
opened before the vessel hadactually arrived. 
Opening the station meant that the coal 
superintendent was ready to receive coal 
and thereupon, but not before, the Railways 
would allow coal to come down to the docks 
for the vessel, The shipper had next to ob- 
tain a Government export license from the 
Collector of Customsand had also to apply ta 
the Coal Transportation Officer forthe neces- _ 
sary authorization and thereafter wagons 
would beallotted Thecoal would arrive 6 or 
8 days after the station had heen opened; but 
before allotting a berth the coal superintea- 
dent would satisfy himself that there we-e 
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800 to 1,000 tons (represefitingabout a day's 
loading) waiting for the vessel and that 
more wagons were on the way. After these 
requisites had been complied with, the 
Harbour Master would be communicated 


withand he would arrange to bring the: 


vessel into the coal dock or to the berth 
direct if it was vacant by the time the vessel 
reached the dock. ' 

It appears that on the 27th November, and 
the 29th November, 1420, the defendant firm 
obtained the customs license for export of 
coal and the Coal Transportation Officer's 
authorization respectively. The “Zingara” 
was entered at the Customs House on the 
4th December, 1920, but nostation was open- 
ed for her till the 15th December, 1920. The 
first consignment of coal intended for the 
“Zingara’ did not arrive at the docks till 
the 3ist December, 1920, and it was not till 
the 13th January, 1921, that the “Zingara” 
was put into berth. The loading began on 
thesame day and it was finished on the 
22nd January 1921. On the following day 
the “Zingara” left on her first voyage to 
D warka. 

As regards thesecond voyage the material 
dates are not very many. The “Zingara” 
arrived in port on the 7th March, 1921, when 
she was entered at the Customs House and 
when Messrs. Graham & COo., the agents 
of the vessel, gave to the defendant firm 
notice that the vessel was ready to receive 
cargo by all hatches. On the 8th March, 
1921, a station was opened for her but she 
did not get into berth till the 27th March, 
1921. On the last-mentioned date the load- 
ing began and it was finished on the 5th 
April, 1921, The “Zingara” left Calcutta on 
the 7th April, 1921, on her second voyage 
for Dwarka. 

The plaintiffs’ caseis that by reason of 
the wrongful neglect and default on the 
part of the defendant firm in failing to 
provide a cargo in terms of the charter- 
party and to apply for allotment ofa berth 
in proper time the “Zingara’” was unneces- 
sarily detained in port and was not put 
jntoa berth in the coal docks until the 
13th January, 1921, as regards the first voyage 
andthe 27th March, 1921, as regards the 
second voyage. The plaintiffs accordingly 
‘claimed certain sums of money as per par- 
ticulars stated in para. 18 of the plaint 
for damages for detention for a period of 
29 days in all and for demurrage. The 
pon wag filed on the 24th November, 
dad, s . 


WILLIAM HENRY TURNER v, KILBUEN & do. 


863 
The defendant firm filed their written : 
statement on the 6th February, 124. Before, 
however, the case cameon for hearing an 
application was made by them for amend- 
ment of the written statement. This 
application is set out on page 247 of the 
paper-book. Certain of the amendments 
asked for were allowed; but the prayer of 
the defendant firm for insertion of a naw - 
paragraph being para. 3(b) asset out on. 
page 253 of the paper-book was negatived, 
The main contention raised by the deien- 
dant firm was that in the circumstances 
of this case it was the duty of the plaintiffs 
through their agents Messrs. Graham & 
Co., to procure the said vessel to be berthed 
in the coal dock in proper time and that the 
default, if any, was entirely on the part of 
Messrs. Graham & Oo., the agentsof the 
plaintiffs. The defendant firm suggested 
that according to Messrs. Graham & Co., 
the lay-days were to commence from the 
13th January,1921,as regardsthe first voyage 
andthe 27th March, 1921, as regards the 
second voyage, and that there was at no 
time any neglect or default on their part, 


In this state of the pleadings, the parties 
went to trial and various issues as set out 
on page lú of the paper-book were settled 
between them. The main question for 
decision was whether there was default on 
the part of the defendant firm in failing to 
provide a cargo in terms of the charter- 
party and in failing to apply for allotment 
ofa berth until the 13th January, 1921, as 
regards the first voyageand until the 27th 
March, 1921, as regards the second voyage. 

lt appeared in evidence thit with the 


arrival in port of the Zingara” the *defend- 


ant frm were interested in the loading of 
four vesselswith coal, namely, the Baron 
Polworth, the Heijin Maru, the Weissenfelde 
and the Zingara and that these four vessels, 
all loading the defendant firm's ceal, 
occupied one berth, though not the identical 
berth, continuously from the 4th December, 
1920 to the 22nd January, 1921 succeeding 
one another in the order named, It also 
appeared in evidence that in each case 
Messrs. Graham & Uo., were the agents of 
the vessel and that they were als} either 


except in the caseof the “Zingara”’, 


e . 

At the trial before my learned brother 
Mr. Justice Pearson, a Mr. Woster, the 
Manager ofthe coal departmenf of Messrs, 
Kilburn & Qo, gave evidenc on behalf 


the charterers or the charterers' agents ° 
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of the defendant firm. In the course of his 
deposition Mr. Foster related a conversation 
which he had with a Mr. Cruickshank. 
an assistant of Messrs. Graham & 
Co., at thp time ihe charter-party was en- 
tered into. Mr. Foster stated as fol- 
lows:— | 

“I told Mr. Cruickshank that in view 
of the uncertainty of wagon supply and 
congestion in port. I could not accept the 
usal 24 hours’ notice. He told me then 
that the charter-party would contain such 
a clause that provided we loaded the vessel 
within the working days allowed there 
would be no demurrage at this end”. 


The witness also related a second con- 
versation with Mr Cruickshank about the 
berthing of the SS. “Zingara” in the coal 
dock. He stated as follows: “About 1 or 
2 days previous to the 3rd Mr, Oruick- 
shank called me on the phone and told 
me that. the “Zingara” was coming up the 
river. Ithen told him we were ready to 
load and asked him to put her into berth 
as soon as possible. Hetold me that he 
could not put her in at once; she would 
have to take her turn”. 


This portion of the evidence of Mr. Foster 
was objected to on behalf of the plaintiffs 
but the learned Judge, while holding that 
such evidence was inadmissible upon the 
construction of the charter-party, observed 
that the same was material on the point 
as to whether or not Messrs. Graham & 
Oo, had knowledge at the time the charter- 
party was entered into of the uncertainty 
that existed as regards getting vessels 
loaded owing to congestion in the port and 


about tite charterers’ loading practice and - 


capabilities and of their continuous loading 
from one berth. The learned Judge fur- 
ther held that the delay complained of as 
regards the „loading of the “Zingara” was 
such as Messrs. Graham & Oo., ought to 
have contemplated, having regard to the 
known commitments of the defendant 
firm to Messrs. Graham & Oo., as to the 
loading of the other vessels in conjunction 
with their knowledge of the other matters 
referred to. The learned Judge further 
referred fo the fact that there was no com- 


‘plaint at any time from the agents of the 


“vessels that the protracted delay was in 


e any way due to the charterers’ default and 


he was ofgpinion that had the delay not 
been in contemplation, there would have 


~ þegna gredt deal of recrimination in. re- 


wey eran a 
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-gard to the delay ‘whereas there was none. 
He accordingly dismissed the plaintiffs’ 
suit. ; : 

On behalf of the appellants it has been 
argued before us that there is an absolute 
obligation on the/charterers, under a charter- 
party as in the present case, to have a 
cargo ready for being loaded into the vessel 
on the expiration of 24 hours’ notice of 
her arrival in port at the place of loading 
and that if there is a failure on the part 
of the charterers and delay results there- 
from, they are liable for damages for de= 
tention, the contention being that the case- 
is really covered by the judgment of the 
Privy Council in the case of Samuel 
Crawford Hogarth v. Cory Brothers & Co. 
(5) delivered on the 26th July, 1926, and 
by the judgments in the cases of Ardan 
Steamship Co., Lid. v. Andrew Weir & Co. 
(1); Grant v. Coverdale (7) and Bunge Y 
Born, Limitada v. Brightman & Co. (2). 
The appellants -contend that as the de~ 
fendant firm had no cargo ready, they 
were not in a position to get the vessel 
into the coal dock and to get her berthed 
in proper time. In thesecond place, it 
is argued that notwithstanding Messrs. 
Graham & Company’s letters of the 14th 
January, 1921, and 2sth March, 1921, wherein’ 
they said that the lay-days were to com- 
mence from the 13th Jauuary, 1921, as re> 
gards the first voyage and the 27th March, 
1921, as regards the second voyage the 
defendant firm, who had in fact no cargo 
ready for being loaded into the vessel 
when she arrived in port and was entered 
in the Customs House, cannot be heard 
to say that the lay-days did not run from 
the expiration of 24 hours after notice of 
arrival of the vessel in port. In the third 
place, it is argued that the learned Judge 
was in errorin admitting in evidence Mr. 
Foster’saccount ofthe conversations referred 
to above and in allowing the defendant 
firm to contend thatin the circumstances 
appearing on the evidence, the charterera 
were not liable because the case sought 
to be raised had been definitely disallow- 
ed on the application for amendment of 
the written statement and also because it 
was not raised in the issues nor put for- 
ward till the plaintiffs’ case had been 
closed, Itis also argued that the plaint- 
iffs would not be affected by any know- 
ledge on the part of Messrs. Graham & 

(7) (1884) 9 A. C. 470; 53L. J. Q. B, 462; 51 L, | 
YI BW. R Sol; asp MO TT 


„i 


‘second voyage: 


e 

flori. d. 1929] . 
Co, who were merely the agents of 
the vessel and not the general agents of 
the plaintiffs, of the matters, assuming 
that they were true, referred to in the 
evidence of Mr. Foster. It is further 
argued that, in any event, such evidence 
was inadmissible under the provisions of 
s. 92 of the Indian Evidence Act and that, 
asa matter of fact, even if this evidence 
be received it is inconsistent with the other 
evidence on record and should not have 
been relied upon. Lastly, it is argued 
‘that the defendant firm's case is not 
covered by the exceptions in the charter- 
‘party and that, in the circumstances, the 
‘plaintiffs were entitled to succeed in their 
suit, ` 

On behalf of the respondents it has been 
strenuously contended before us that the 
charterers had infact and truth a con- 
tinuous stream of coal at their disposal 
‘but there was failure on the part of 
Messrs. Graham & Co., the agents of the 
‘vessel, in that the vessel was not ready 
‘to ‘receive the cargo at the place in which 
cargoes of the agreed kind are usually 
loaded until the L3th January, 1921, as 
regards the first voyage and until the 
27th March, 192], as regards the 
in other words, the con- 
tention is, that it'being common ground 
that coal could only have been loaded in 
‘$he coal dock and .nowhere else, it was 
not enough for the plaintiffs to bring the 
vessel to the port of Calcutta but that 
‘it was their duty to bring the vessel to 
‘the place. where goods of this déscription 
could be shipped, namely, the coal dock. 
‘In the second place, it is contended that 
nothing really turned upon the defendant 
*tirm's acceptance of the notices of arrival 


‘of the “Zingara,” because all that it meant 


was thatthe ship was in a fit condition 
to receive the cargo, but it did not and 
could not possibly mean that the ship had 
been -brought into the place where goods 
of this description could be shipped. In 
the third place, it is argued that on the 
evidence on record, there could not be 
any doubt whatsoever that at all material 
‘times the defendant firm had a complete 
cargo ready to be loaded into the “Zingara,” 
and that if obstacles had not been thrown 
in the way of the defendant firm in getting 
the “Zingara” berthed within a reasonable 
time of‘ hér arrival in port neither the 
fact of a station not being opened in 


‘time nor the coal wagons containing the 
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defendant firm's coal not having been 
labelled for the “Zingara” could hve pre- 
vented the “Zingara’: from being loaded in 
terms of the charter-party. Lastly, it is 
contended that on the evidence on record 
it is evident that the parties contemplat- 
ed that the vessel would be loaded in the 
shippers’ turn, i. e., turn ofthe people who 
actually loaded and that if that was so, 
there was'no duty on the charterers to be 
ready with their cargo until the vessel 
was ready to be berthed. 4 

[D] Now in cases of this description, the 
principles of law applicable are well settled 
and it is unnecessary, in ‘my opinion, to 
make any detailed reference to the cases. 
The obligation of the parties must be de- 
cided by the terms of the charter- party, but 
there are certain general principles govern- 
ing cases of this nature. It is the ship- 
owner's duty to bring the ship to the 
place named in the charter-party; and 
until he has done this, the ship is notan 
arrived shipand the lay-days do not com- 
mence to run. It is the duty of the charterer 
to have the cargo ready so that it may 
be putun board as soon as the vessel is 
brought to the place named in the charter- 
party. The result, therefore, is that the 
‘ship-owner cannot claim damages for deten- 
tion or ‘demurrage until he has performed 
the obligation incumbent on him. If the 
ship-owner has performed this obligation 
the charterer is liable if the cargo is not 
ready to be loaded in proper time. unless 
he is protected by.the exceptions in the 


‘charter-party.[D] My copclusions.on the 


evidence on record are, as stated below, 
that the ship-owners in this case did per- 
form their obligation but that the charter- 
ers did not perform their obligation in 
that they did not supply the cargo in 
proper time in terms of the charter- party, 
In my view there is absolutely ho sub- 
stance whatsoever in the cortention raised 
on behalf of the respondents that the 
“Zingara" could not be treated as an arriv- 
ed ‘ship because she had not been brought 
into the place where goédds of this de- 
scription could be shipped. „Now in the 
first place, the charterers did not indicatg 
the dock, place or wharf where the load-, 
ing was to begin. The “Zingara’, arrived 
in port on the 3rd December, 1920, andi 
was waiting at the mooring buoys in the 


“stream ‘and notice of readiness to loads, 
Graham & . 


which was given by Medgsrs, 
Co, was. accepted by the charterers, That 
; . 


o 
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being so and having regard to the Port 
regui¢tions, the ship-owners had done, in 
my opinion, all that was needful under the 
tern s of the ¢barter-party. 

It appears from the evidence of Mr. 
Pyster that some time before a steamer 
actually arrives in port a provisional berth- 
ing list with probable dates thereon is 
made out in the office of the Port Com- 
missioners and that the controlling factor 
which enables a vessel to come into the 
coal docks and get into a berth therein 
is that there must be atleast 800 to 1000 
tons of coal intended forthe vessel either 
at the ccal docks or on wagons and that 
the rest of the cargo to be loaded is 
waiting to come down. In the case of 
the ‘Zingara” (first voyage) the first lot of 
coal intended for her did not arrive at 
the docks till the 3lst December, 1920, but 
„itis said that the defendant firm had a 
continuous stream of coal at their disposal 
from the 4th December, 1920, to the 22nd 
January, 1921. By this is meant that the 
defendant firm were supplying coal to four 
vessels of which the agents were Messrs, 
Graham & Co, and that it would 
have been quite easy for the defendant 
_firm to commence loading the “Zingara” 
from the 4th December, 1920, if they 
had been allowed to do so. Theactual 
dates of loading of the four vessels 
referred to above appear on page 28 of the 
paper-book. It may be true in one sense 
that the defendant firm had a certain 
amount of coal at their disposal on the 
material dates;, but it does not appear 
to be at all clearon the evidence thatif 
the defendant firm had insisted on the 
“Zingara” being loaded in proper time in 
“terms of the charter party they would not 
have succeeded in getting her berthed 
in the ¢oal doek within a reasonable time 
. of hef arrival- in port. I think if the 
defendant fism were minded to load the 
“Zingara” immediately on her arrival they 
. would have met with no obstruction at 
the hands of the Port Authorities. I am 
not unmindful of the evidence of Mr, 
Foster in this connection. In my view 
„this evidence should not have been received 

. at all by the learned Judge. If it was 
the defendant firm’s contention that they 
tg charterers were not going to be made 
liable for delay owing to the “Zingara” 

being made to take her turn as°directed 

“by Messrs. Graham & Co. there was 
nothing whatscever to prevent the 
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defendant firm saying so in the charter- 
party itself. In passing, it may: be - 
observed that there was no shortage of* 
wagons iu December, 1920. The casee 
sought to be set up at the trial was, in - 
my opinion, inconsistent with the corres- 
pondence produced at the hearing and 
with the known and well understood state 
of things obtaining at the docks at the 
material times. The position, therefore, 
in my opinion is, on the evidence, that if 
the defendant firm had exerted themselves 
they could have easily got the “Zingara” 


berthed within a reasonable time after 
ber arrival in port. it was the duty of 
the charterers to approach the dock 


authorities and get an allotment of a 
berth. They did not doso in proper time 
in terms of the contract betwen the parties. 

As their Lordships of the Judicial 
Committee observed in the Baron Ardrossan 
case (5): [E] “Ifa shipis prevented from 
getting to a loading berth owing to an 
obstacle created by the charterer, or owing 
to the default of the charterer in performing 
his duty, then itis well established that 
the ship-owner has done all that is needful 
to bring the ship to the loading place, 


-and that the charterer must pay for the 


subsequent delay.” [E] 1 do not read the 
acceptance by the detendant firm of the 
notice of arrival in the way in which it 
was sought to be contended on behalf of 
the respondents before us, nor can I 
deduce from the evidence that it was any 
part of the duty of Messrs. Graham & 
Co., the agents of the vessel, to get 
allotment of. a berth. [F]In the Baron 
Ardrossan case (5), itis laid down by their 
Lordships of the Judicial Committee that 
the people who provide cargo as charterers 
are the people who are responsible for 
getting allotment of the berth in the coal 
dock. [F] I do not think it is made out on 
the eviaence that the agents of the vessel 
regulated the turn of the vessel in the 
berth or that the plaintiffs knew that the 
“Zingara’ would have to take her turn in 
the order in which the defendant firm 
were loading the four veseels referred to 
on page 28 of the paper-book. In this 
connection I may observe Iam satisfied 
on the evidence that there was, in fact 
no congestion in the port on the material 
dates because itis clear that certain other 
steamers were able to get away after loading 
within a reasonable time of the dates of 
their arrival, 


tiot £0. 19277 

As I understobd the argument on behalf 
of the respondents, so far as the first 
voyage of the “Ziogara” was concerned, no 
attempt was made to bring the case within 
fhe ambit of the exceptions mentioned 
in the charter party. In my opinion, the 
defendant firm have failed to meet the 
plaintiffs’ case as regards the first voyage 
of the “Zingara;” the case is, in my opinion, 
concluded by the judgments in the cases 
referred to above. 

As regards the second voyage of the 
“Ziagara’, learned Counsel on behalf of the 
respondents definitely stated that he did 
not rely on the exceptions. As stated 
above, the “Zingara’’ (second voyage) arrived 
in porton the 7th March, 1921, and on that 
very day. notice of readiness to load was 
given by Messrs. Graham & Co., to the 
defendantfirm. The defendant firm opened 
a station for her on the L&th March, 
1921. On the 9th March, the defendant 
firm informed the Collector of Customs 
that they were unable to secure wagons 
at their collieries for despatch of coal to the 
docks on account of the “Zingara” and they, 
therefore, requested that their authorization 
for coal might be cancelled. 

It appears that the defendant firm had 
entered into an arrangement on the 9th 
March, 1921, with Messrs. N. O. Sircar & 
Sons for supply of coal to the “Zingara ” 
On the 10th March, 1921, Messrs. N. C. 
Sirear & Sons obtained an authorization 
from the Collector of Customs, Calcutta, 
for 0,000 tons of coal for the SS “Zingara”. 
Messrs. Sircar & Sons had collieries near 
more than one railway and it was thought 
that they would be in a position to supply 
the cargo quickly. As a matter of fact, 
however, the “Zingara” did not commence 
loading till the z7th March, 1921, It is 
said that the delay was caused by the 
Railways not supplying wagons to Messrs. 
Sirear & Sons’ collieries. The wagon- 
shortage, if any, was not relied upon at 
the hearing before us; the contention was 
that the “Zingara” was loaded in her proper 
turn as regards the second voyage, The 
Considerations which have influenced me 
iu coming to the conclusion that the 
defendant firm had failed in their duty to 
provide cargo for the “Zingara” as regards 
her first-voyage in proper time in terms 
of the charter party apply equally to the 
second voyage 

Ido not’ think that the plaintiffs are 
estopped from claiming damages for 
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detention of the véssel because of the fact 
that the agents of the vessel had written 
on the lnh January and 2%th March, 
1921, the letters referred to above relating 
to the running of -lay daye. I think 
that the second contention put forward 
on behalf of the appellants noticed 
ina previous part of this judgment 
is sound and that no estoppel really 
arises. . 
The result, therefore, is that, in my judg- 


.ment, the plaintiffs are entitled to claim 


damages for detention of the vessel from 
T 4th December, 1920, and the 8th March, 
1920. 

For these reasons I agree with the 
learned Chief Justice m the order which he 
proposes to make. 


R. L, Appeal allowed. 


OUDH CHIEF COURT, 
Srconp Renr APpegaL No. 6 or 1927, 
April 19, 1927. 

Present:—Mr. Justice King. 
Musammat SHEORAJA—P.atntirF— 
APPELLANT 
VETSUS 
LAL BAHADUR—Dzrexpant— 

Ng RESPONDENT. 

U. P. Land Revenue Act (III of 1001), 8. 144—Lam- 
bardar—Under-proprietor, whether lambardar—Right 
of wnder-proprietor to lambardari dues. 

An under-proprietor who represents all the under- 
proprietors in an under-proprietary mahal is not a 
Lambardar withiu the meaning of s, 144 of the Land 
Revenue Act and is not entitled to receive any 
lambardari dues. [p. 868, col. 1; A] 

Second rent appeal against # decree of 
the District Judge, Rai Bareli, dated the 
22nd November, 1926, confirming that of the» 
Assistant Collector, First Class, Rai Bareli, 
dated the 30th September, ]925. . 

Mr. Salik Ram, for the Appellant. ə 

Mr. D. K. Seth, for the Respgndent. 


JUDGMENT.~This appeal arises out 
of a suit by an under proprietor against 
another under-proprietor for his share of 
rent. 

The only question which new remains 
for determination in second dppeal is where 
ther the defendant should have been allow’ o 
ed 5 per cent, as lambardaridues. a e 4 

Tne trial Court gud the Court below 
allowed 3 per cent. for lumbatdari dues in 
addition to Rs. 24 per augum as cost of °. 
collection, : á . . 


Pa WA 
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[A] Ithas been argued for the appellant 
that, as the defendant-respondent, is not the 
superior proprietor but only an under-pro- 
prietdr, Le is not and could not be a 
“lambardar’ewithin the meaning of the U.P. 
Land Revenue Act, 1901, and therules made 

thereunder. 

The mahal in respect of which this suit 
arises is said “to be an under-proprietary 
mahal, It is clear that the defendant does 
not pay revenue to Government, but he pays 


the rent on behalf of ali the under-proprie- . 


tors to the estate, 7. e. to the superior 
proprietor. It is true that the patwari 
speaks of the defendant asa lambardar, but 
itis not clear whether the defendant has 
been officially appointed as a lambardar 
under the rules, or whether he is merely 
spoken of as “lambardar” because he 
represents all the under-proprietors in the 
payment of their rent to the superior 
proprietor. The right of a lambardar to 
receivé lambardari dues is based upon s8. 
144 of the Land Revenue Act, 1901. That 
section seems to contemplate a lambardar 
who pays the revenue. Certainly, it is the 
normal functicn of a lambardar to pay 
revenue on behalf of the co sharers. In the 
present case, as I have already stated, the 
defendant pays no revenue. He merely 
pays the under-proprietaty rent to the 
superior proprietor. I very much doubt 
whether hecan be regarded as a lambardar 
within the meaning of the Act. 
.. Moreover, the rules made by the Board of 
‘Revenue relating to lambardars in Board 
Circular 8-111 also seem to contemplate 
lambardars being appointed to represent 
only superior proprietors and not under- pro- 
prietors. For instance r, 23 of the Circular 
, above mentioned shows that the /ambardar's 
remuneration, in the absence of an agree- 
ment to the contrary, would be calculated at 
5 percent. upon‘the land revenue payable by 
the co-sbarers in respect oftheirshares. This 
- rule could only be applicable to co-sharers 
who are liable to pay land revenue on their 
shares. In other words, it is only applic- 
able to superior proprietors and nct to 
under-proprietors who are not liable to pay 
revenue, Ryle 24 also indicates that lambar- 
dars are appointed to represent only 
e tuperior proprietors, and -not to repres nt 
under- proprietors who are under no liabil- 
‘ity to pay land revenue. [A] 
I think it isnot without significance that 
the defendant jn bis written statement didnot 
expressly clsim any percentage as lambar- 
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dari dues. He only claimed the expenses 
of collection. 

In my opinion, ihe defendant is not a 
“lambardar” within the meaning of thé 
Land Revenue Act, and the rules made 
thereunder, and he is not entitled as a 
lambardar to receive any lambardari dues. 
Iam not concerned insecond appeal with 
the amount allowed for collection expenses. 
Rupees 24 per annum has been allowed cn this 
account andthere is no cross-objection ask- 
ing that the amount te raised. The result 
is that I allow the appealin respect of the 
5 per sent. allowed by the Court below for 
lambardari dues and order that the amount 
decreed be increased proportionately. The 
appeal is allcwed with proportionate coste. 

A. N. A. Appeal allowed. 


ALLAHABAD HIGA COURT. 
Secuns Civiu APPeaL No. 1806 oF 1926. 
February 25, 1927. 

Present:— Mr. Justice Ashworth and 
Mr. Justice Iqbal Ahmad, 

“ SHAGUN CHAND AND anotHER~ 

DerEnDANTS—APLELLANTS 
Versus 
Lala DATA RAM AND oTHERS—PLAINTIFFS— 
RESPONDENTS. 

_Morigage—Partition by mortgagor pending suit—Pre- 
liminary decree against mortgagcr—Application for 
final decree against persons to whom property was 
allotted in partition—Final decree, legal ty of— 
Power of Court to implead parties after preliminary 
decree—Absence of formal order, effect of- Civil 
Procedure Code (Act V of 1908), O. I, r. 10 \Q)— 
Hindu Law—Partition— Severance ef status Filing 
suit for partition and withdrawal, effect of. 
_ Per Ashworth,J.—The proceedings for a final decrte - 
in a mortgage-suit are merely a continuation of the 
suit as instituted for the purpose of a preliminary 
decree and the provisionsof O. 1, r. 10 (2) ef the Civil 
Procedure Code governing the joinder of an additional 
party during the pendency ofa suit will apply to such 
proceedings. Where the sole question-in a suit is whe» 
ther the plaintiff is entitled to a decree against tke 
defendant in respect of his interest in the mortgaged 
property, neither the plaintiff, nor the Court sub 
initio can add persons come into possession ‘of such 
property under a partition effected by the defendant 
with them subsequent to the institution of the suit 
as defendants; still less could they add them as de- 
fendants after a preliminary decree excluding them 
has been passed. [p. 869, col. 2; AJ 

The inclusion in the final decree of the -name ‘of 
a person who was not a party to the previous proceed- 
ing, due merely to the fact that the decree-holder 
had in bis application for final decree included hig 
name also, does riot amount to an order of Court 
under O. I, y. 10 (2), Civil Procedure ‘Code, and doeg 
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not amount to a passing of a final decrae against 
him. [gbid; B 

The bringi:g of a suit for partition is only pre- 
shmptive evidence of separation and that evidence 
may be rebutted by other evidence such as the fact 
of the withdrawal of the plainton the ground that 
separation had not taken place or was not desired but 
not marely by evidence of withdrawal of the plains. 
[p. 869, col 2; p. 870, col. 1; C 

Per I gbal Ahmad, J.—It cannot be held that under 
no circumstances has the Court jurisdiction after 
the’ passing of the preliminary decres and before 
the final decree has been passed to implead as de- 
fendants to the suit persons who were not originally 
impleaded as defendants and were not parties to the 
preliminary decree. But the question whether or 
not persons who were not originally made defend- 
ants, should be made defendants in the suit is a 
question entirely within the discretion of the Court, 
as is apparent by the provisions of O. I, r. 10 (2) of 
the Civil Procedure Code. [p. 870, cols. 1& 2; D] 


Second appeal from a decree of the Addi- 
tional District Judge, Meerut, dated the 15th 
of May, 1924. 

Dr. K. N. Katju, for the Appellants. 

Messrs. P. L. Banerji and K. C. Mital, for 
the Respondents. ; 


JUDGMENT. 

Ashworth, J.—This' second appeal 
arisesout of an application forthe framing of 
a final decree in a mortgage suit. OneShyam 
Sunder Lal executed a mortgage-deed 
in favour of Lala Data Ram and Musammat 
Bundi applicants for the final decree. They 
obtained a decree against him. Subsequent 
to the institution of the suit, Shyam 
Sunder Lal purported to partition the mort- 
gaged property along with other property 
between himself and the present appellants. 
Data Ram and Musammat Bundi conse- 
quently only asked for and obtained a pre- 
liminary decree against Sunder Lal. In 
their application, however, for a final decree 

‘they jointed the appellants on the ground 
that they had obtained possession under 
the partition deed. No application was made 
to the Court under O. I, r. 10 (2) of the Civil 
Procedure Code for joining them as a party 
and no order was passed by the Court 
under O. I, r. 10 (2) declaring that they were 
necessary parties and allowing their names 
to be joined as defendants. 

The final decree was framed not only 
against Shyam Sunder Lal but also against 
the appellants. Both the lower Courts held 
that inasmuch as Shyam Sunder Lal, in the 
year 191+, long before the present litiga- 
tion, had applied for partition of his share. 
ia some villages, he had indicated that he 
had become separate from the other 
members of the joint family. They held 
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that this was conclusive evidence of separa- 
tion notwithstanding that it was shown 
that he had withdrawn the aut for parti- 
tion. 

In this appeal two points aE for deci- 
sion. The first point is whether the final 
decree was rightly given against the appel- 
lants. [A] I am of the opinion that the pro- 
ceedings fora final decree are merely a 
continuation of the suitas instituted for 
the purpose of a preliminary decree and 
that the provisions of O. I, r.10 (2) of the 
Civil Procedure Code governing the joinder 
of an additional party during the pendency 
of a suit will apply to this case. As the 
sole question in the suit was whether the 


- plaintiff was entitled toadecree against 


Shyam Sunder Lal in respect of his interest 
in the mortgaged property, neither the 
plaintiff nor the Court: (suo initio) could 
add the appellants at any timeas defend- 
ants; still less could they add them as 
defendants after a preliminary decree 
excluding them had been passed.[A] The 
Court, therefore, in my opinion, had no 
jurisdiction to add these appellants as 
parties. Nor indeed did it do so. The 
inclusion’ of their names as judgment- 
debtors under the final decree was not due 
to any order of the Court for their names 
to beadded as defendants but merely due 
to the fact that the plaintif had included 
their names in his ‘application for final 
decree. [B] It cannot be said that the mere 
fact of the Court having included their 
names in the decree amounted toan order 
under O.I, r. 10 (2). I woyld, therefore, 
hold that no decree should have been 
granted against the appellants [B] 

The second point taken by the appellants 
is that if they were parties to the proceed- 
ings for a final decree they should have 
been given an opportunity of rebutting by 
evidence the presumption of sepatation 
arising out of Shyam Sunder. Lal's plaint 
in the partition suit of 1914. [C]According 
to thelatest decision on the subject by 
the Privy Council in Palani Ammal v. 
Muthuvenkatachala Moniagar*(1), the bring- 
ing of a suit for partition is only presump- 
tive evidence of separation and that evi- 
dence may be rebutted by other evidenapo , 
such as the fact of the withdrawal of | 


(D 87 Ind. Cas. 333; 23 A. L. J. 746 A. I. R. 1925 
P.C..49; 48M. L. J. 83; 6 P. L. T. 133; 21L. W. 
439; (1925) M. W. N. 330; 3 Pat. 126;.27 Bom. L. R. 
733: 29 O. W. N. 846; L. R.6 A. (P.O) 143; 48 M. 
254; 52 I. A. 83 (P.O), ero 
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the plaint on the ground ‘that separation 
had not taken place or was not desired 
(but not merely by evidence of with- 
drawal of thf plaint). [C] This being so, it 
would have been necessary but for my 
finding on the firet point to have remanded 
the case to give the appellants an oppor- 
tunity to produce their further evidence. 
Hating regard, however, to my finding that 
the appellants were improperly joined as 
judgment-debtors in the decree, the order 
that I would pass is that the decree of the 
lower Court should be modified so as to 
exclude their names. The remaining 
names will remain on the ground that 
the decree was rightly passed against 
defendants Nos. land 2 and that the other 
defendants have not appealed. . 

Iqbal Ahmad, J. —I agree in the order 
proposed but | prefer to base my decision 
on grounds other than those assigned by 
my learned brother. It is apparent, from 
the faċts stated in the judgment of my 
learned brother, thata partition was effected 
by the appellants and Shyam Sunder Lal, 
the mortgagor, during the pendency of the 
suit filed by the mortgagees on the basis 
of the mortgage-deed executed by Shyam 
Sunder Lal, and before the passing of the 
preliminary decree’ in favour of the 
mortgagees. The mortgagee decree-holders 
applied for a final decree, not only against 
the persons who were defendants to the 
suit as originally brought, but alsc against 
the present appellants, and certain other 
transferees from the mortgagor. The 
decree- holders easserted that the partition 
effected by Shyam Sunder Lal and the 
appellants was collusive and was made 

with a view to deprive them of their rights 
as mortgagees, and, as such, could not effect 
their right to obtain a final decree with 
respec to property covered by the pre- 
limina'y decree, and that in order to 
avoid future ‘complication it was necessary, 
in the ends of justice, to bring the 
appellants onthe record of the mortgage 
suit and to pagsa final decree as against 
them as well. In view of the provi- 
sions of s.e2 (2) of the Code of Civil 
*Procedure it cannot be doubted that the 
e ħrortgage suit filed by the mortgagees 
was coutinuing when the application for 
the ; reparation of the final decree was 
made by thent. [D]That being so, I am not 
. prepared to hold that under no circum- 
stances has the,Court jurisdiction, after the 
passing of the preliminary decree and 
e 
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before the final decree has been passed, to- 
implead as defendants to thesuit persons 

who, were not originally impleaded as 
defendants and were not parties to thé 
preliminary decree, But the question whe- 
ther or not persons who were not origin- 
ally male defendants, should be made 

defendants in the suit is a question entirely 

within the discretion of the Court, as is 

apparent by the provisions of O. I, r. 10 (2)of 

the Civil Procedure Code [D] Having regard 

to complicated nature of the questions that 

arise for consideration in this case because 

of the respective allegations of the parties, 

as regards thejointnessorseparation of Shyam 

Sunder Lal and the appellants, and as 

regards thecollusive nature or otherwise 

ofthe partition effected during the pendency 
of the mortgage suit, it appears to me 

that the trial Court should have, in the 

exercise of its judicia] discretion, refused 

to bring upon the record the appellants 

before us. Moreover, as pointed out by my 

learned brother, evidence that the appel- 

lants wanted to lead has been shut out by 

the Court of first instance. For the reasons 

given above it appears to me that, in the 

circumstances of the present case, the applic- 

ants should not have been allowed toimplead 

the appellants as parties to the mortgage 

suit after the passing of the preliminary 

decree and the question arising between 

the parties should have been left to be 

determined either in executive proceedings 

or by means of aseparate suit, 

By the Court.—lIt is ordered that the 
appeal be alluwed with costs to the appel- 
lants in both Courts against the applicants 
in the Court below and that the names of 
the appellants be removed from the array . 
of judgment-debtors under the decree. 

A. N. A. Appeal allowed. 

OUDE CHIEF COURT. 
Fixst ÚIvIL AprraL No. 6u or 1923, 
March 23, 1927, : 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr Justice Raza, 
RABINATH BAKASH SINGH AND 
ANO [MER -— PLAINTIRES— APPELLANTS 
versus 
Raja Syad AHMAD ALI KHAN ND 
AN THE < —DSFENDAN P's— RESPONDENTS. 

Partition —Superior proprietor and under-proprie- 
tor, whether recorded co-shirers—Right of superior 
proprietor to ostain deter mination of the share of each 
—Question of title not determined by Revenue Court— 


Suit in Civil Court—Jurisdiction—U. P, Land Revenue 
Act (III of 1901), sa, 111, 188: 
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A superior proprietor and an under-proprietor have 


. between themselves: a community of interest which 


can’be the subject of partition and in which the 
share of each can be separately apportioned. The 
superior proprietor and the under-proprietor are both 
recorded co-sharers within the meaning of the U. P. 
Land Revenue Act IIL of 1901. [p. 872, col. 2; A] 

No suit lies ina Civil Court at the instance of 
recorded co-sharers who were parties to partition 
proceedings pending in a Court of Revenue for the 
decision of a question of title concerning the pro- 
perty to which the proceedings relate, and this 
jurisdiction is nes conferred by the fact that the 
matter has not been determined in the Revenue 
Oourts. [p. 873, col. 1; B] | i 

First civil appeal from thejndgment and 
decree of the Subordinate Judge, Mohanlal- 


ganj, Lucknow, dated the 17th February, 
1926. 


Messrs. A. P. Sen and M. D. K. Seth, for 
the Appellants. l 

Messrs. Niamat Ullah and Tara Shanker, 
for the Respondent. 


JUDGMENT.—In order to understand 
the questions for decision in this appeal, itis 
necessary to state the following facts. The 
village of Bahrauli was owned formerly in 


its entirety by the Maharaja of Ajudhia. A 


certain Nageshar Bakhsh Singh obtained a 
settlement decree for under-proprietary 
rights ia t-annas of the village. In 1890 
Nageshar Bikhsh Singh executed a sale- 
deed (Ex. A 12), the contents of which need 
not be particularised. It is sufficient to say 
here, thatit purported to be adeed of sale, 
and that after its execution the Maharaja of 
Ajudhia was recorded as superior proprietor 
of the whole village and that Nageshar 
Bakhsh Singh was recorded as an under- pro- 
pristor of a l-anna share. Subsequently the 
Ajudhia egtate sold afull proprietary title 
of 7-annas 6-pies to the Raja of Salempur 
and a full proprietary title of 7-annas 6- 
pies to the Raja of Sheogarh; and after 
those transactions the record in the 
khewat was as follows :— 


` Ans,ps. ~ 

Raja of Salempur...7 6 ...Full proprietary 
title. 

Raja of Sheogarh...7 6 ...Full proprietary 
title. 

MaharjaofAjudhia 1 0 ...Full proprietary 

title in which 

was included 

a l-anna land 

under-pro- 

prietary title 

in Nageshar 

Bakhsh Singh. 
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Ono the 16th June, 1922, the Reja of 
Salempur presentad an application underthe 
provisions of s 107, Local Act IIL of 1901, in 
the Revenue Court fora comolete partition 
of his 7-annas 6-pies share. A proclamation 
was issued undrs. 110, Nageshar Bakhsh 
Singh was then dead and notice of this - pro- 
clamation was issued to Rabhinath Bakbsh 
Singh and Bhagwan Bakhsh Singh, the 
appellants in this appeal, as the owners 
of the l-anna under- proprietary title. 
Their names had been recorded in place of 
the name of Nageshar Bakhsh Singh de- 
ceased. On the 22nd August, 1922, an order 
was passed (Ex. A-5) adjourning the hear- 
ing to the 14th September, 1922. “On the 
14th September, 1922, an order was passed 
(Ex. A-6) directing that the village should 
be divided into four mahals. 

(1) A full proprietary mahal of 7-annas 
and 6 pies in the name of the Raja of Salem- 


pur. 

(2) A full proprietary mahal of 7-annas 
and 6-pies in the name of the Raja of 
Sheogarh. 

(3) A full proprietary mahal of l-anna 
in the name of the Maharani of Ajudhia, 
the Maharaja having since died. (The last 
mahal was to include the l-anna under pro- 
prielary mahal of Rabbinath Bakhsh Singh 
and Bhagwan Bakhsh Singh. 

(4) A very small mahal in the name of 
the Crown. Tnis was of a few plots not in- 
cluded in the 16 annas. 

Some objections were filed by Rabhinath 
Bakhsh Singh on the 8th February, 1923, 
(Ex. A-10). They were disposed of by ix. A-8 
on the 9th March, 1933. On the z¥th 
March. 1923, Rabhinath Bakhsh Singh and 
Bhagwan Bakhsh Singh filed an objection 
Ex. A 11, para. 7 of this objection was fo 
the effect inter alia, that, in addition to the 
under- proprietary mahal of l-anna, the ob- 
jectors owned 124 bigha 19 biswig specific 
plots held in under-proprietary right. Half 
of these plots were stated to have been 
inherited by them from a certain Bakhta- 
war Singh, and the other half was stated 
to have been excluded from the decd of sale , 
Ex. A 12 in favour of the Maharaja of 
Ajudhia aud derived bythemfrom Nageshar 
Bakhsh Singh. The opposite party replied 
to these objections, andon the 26th Feru- 
ary, 1424, Rabhinath Bakhsh Singh and 
Bhagwan Bakhsh Singh filed a reply to that 
reply Ex. A-1. On the 26th February, 1924, 
the Deputy Collector decided in Ex. 20, thas 
Rabhinath Bakhsh Singh and; Bhagwan 
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Bakhsh Singh were entitled to file these 


objections at that stage, and on the 14th. 


March, 1924, he decided in Ex. 19 that, al- 
though they were entitled to file those objec- 
tions, he could, not preceed with them, as 
their names were not in the khewat in 
respect of these ,plots, and that before he 
could proceed. with those objections they 
must obtain a declaration of title from a 
proper Court. Against the order Ex. 20 
the Raja of Salempur filed an appeal to 
the Deputy Commissioner Against the 
order, Ex. 19, Rabhinath Bakhsh Singh 
and Bhagwan Bakhsh Singh filed an appeal 
to the Deputy Commissioner. On the llth 
October, 1924, the Deputy Commissioner 
in Ex. 22 found that the objections of Rabhi- 
nath Bakhsh Singh and Bhagwan Bakhsh 
Singh were time-barred, and on the same 
date in Ex. 23 he found that in no circum- 
stances could those objections be allowed 
to proceed as their names were not on 
the khewat. The Commissioner apparent- 
ly upheld, both these orders on appeal and 
on the 14th May, 1425, the Board of Re- 
venue arrived at the same conclusion in 
Er. 25. Exhibit A-13 which is dated the 
14th August, 1925, shows that, owing to 
the view taken by the Board of Revenue, 
the partition proceedings were held up 
sine die. No final orders have been passed 
on the partition proceedings. 

On the 6th October, 1525, Rabhinath 
Bakbsh Singh and Bhagwan Bakhsh Singh 
filed the suit out of which this appeal 
arises against the Raja of Salempur. and 
the Raja of Sheogarh only for a declara- 
tion that the plajntifis were entitled as 
under- proprietors to three distinct sets of 
property. Thé learned trial Judge has 
dismissed the suit on the ground that it 
is barred, because the plaintiffs should 
have taken the plea, which they are 
now takingsby way of objections rais- 
ing question of title under the provisions 
of s. 111, Local Act III of 1401, and because 
that in so far as they had taken the plea 
their plea had been ‘rejected by the Re- 
venue Courts. 

* Against this decision they appeal. 
question raised is one of some difficulty, 
In the first plhce we have to consider 
whether Ribhinath Bakhsh Singh and 
Bhagwan, Bakhsh Singh were recorded 
co starers Within the meaning of s. 111, 
We have it that „they were at the time 
recorded as co sharers of a one-anna.under- 
proprietary share." “The partition proceed- 
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ings were for the division of the superior 
proprietary rights in the mahal, but, in 
order to effect a partition of the superior 
proprietary rights it was necessary to 
determine the position of the under pro- 
prietors of the one-anna share and to de- 
clare to which mahals, that came. into 
being, those under-proprietary rights 
should pertain. In 1897 a Full Bench: of 
the Calcutta High Court decided that, 
where there wasa superior proprietor of 
a whole village and an under-proprietor 
of six-annas in the village, the superior 
proprietor was entitled to obtain a parti- 
tion, in order to determine the specific 
portion of the village in which the under- 
proprietary rights would be exercised. 
This decision is Hemadri Nath Khan v. 
Ramani Kanta Roy (1). We are in agree- 
ment with the view therein taken. [A] 
From this decision it would follow that a 
superior proprietor and an under-proprie- 
tor have between themselves acommunity 
of interest which can be the subject of 
partition and in which the share ot each 
can be separately apportioned. In Shankar 
Bakhsh Singh v. Sardar Singh (2), It was 
decided by thelate Court of the Judicial 
Commissioner that in partition proceed- 
ings under the provisions of Local Act 
III of 1901, in which the subject of parti- 
tion was ‘ander proprietary rights, the 
superior proprietor could apply fora de- 
termination of his interests in such parti- 
tion, and should be considered a recorded 
co-sharer within the meaning of s. Ill, 
The same view was accepted by the 
Board of Revenue in Siddiq Husain v. 
Mir Fida Husain and the Hon. Rai Sri 
Ram Bahadur (8) published at page 434 
of the Selected Decisions of the Board of 
Revenue. The reasons taken by the Board 
of Revenue for the view that a superior 
proprietor and an under-proprietor could 
both be considered recorded co sharers 
within the meaning of the section were 
that, alihough their interests were not of 
a precisely simliar character, the profits of 
the mahal were divided between them 
and that the names of both were recorded, 
though not in the same register We con- 
sider that these reasons are sufficient for 
regarding the appellants, as recorded co- 
sharers in the proceedings in question 


(1) 210. 575; 10. W. N. 406; 12 Ind, Dee. (N. s.) 
). 


“1052 (F. B 


(2) 11 O. 0. 252, 
(3) S. D. No. 10 of 1909. 
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within the meaning ofès: 111. [A] What 
was their position? They were recorded 
as co-sharere of a one-anna share only. 
What.were the objections with which.we 
havé to deal. Their objections-were that 
in addition to that share of one-anna they 


were under-proprietors of an additional: 


area of land. These objections had not 


“been determined by a Court of competent 


jurisdiction and,in our opinion, they in- 
volved. distinctly a question of. proprietary 


title, for: in.dealing with under- proprietors. 


the word “proprietary” in this section 
must be-read as including the word “under- 
proprietary" on the authority of s. 138 of 
the. sams Act: [B] Inasmuch as these ob- 
jections were dismissed by the Revenue 
Court on the ground that they had been 


filed too late they. must be considered as. 


having been finally dismissed, and; in our 
opinion, it is not open to a Civil Court 
to reconsider the matter. It has been 
pressed -before us that inasmuch as the 
partition. Courts have not arrived at a 
final decision the Civil-Courts.have juris- 
diction; but we do not. accept this view. 
Weare in agreement with the principles 
laid down in Ram. Subhag Singh v. Dip 
Narain Singh (4). 
will lie in a Civil. Court at the instance 
of the appellants, wha were parties to 
partition proceedings pending in a Court 
of Revenue, for the decision of a ques- 
tion of title concerning the property to 
which the proceedings relate, and that 
jurisdiction is not given to the Civil Courts 
owing tothe fact that the matter has not 
been determined in the. Revenue Courts. 
[B] If the partition proceedings even- 


tually terminate in a refusal to adjudicate 


| inthe matter and. thus become null and 


|| 
1 


| 





void it may be open to the. plaintifis. to 
bring another suit upen the point. 
inasmuch as the determination ofthe point 


came within the sole jurisdiction: of the. 


Revenue Courts, and was determined! 
against the appellants the learned trial 


Judge. was right in, dismissing the suit., 


Should’ the: proceedings, in the partition 


‘Court become: a nullity a fresh cause of’ 
action may arise; but as: the matter stands. 


before us. the suit was rightly dismissed. 
We, therefore, dismiss this appeal with 
costs. 
.G. H. Appeal dismissed. 


(4) 64 Ind. Cas, 438; 44 A. 74; 19 A.L J. 865; A. I. 
R. 1922 All. 158, 4 
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PRIVY COUNCIL, 

APPEAL FROM THE OaLouTTa Hien Court, 
March 2a, 1927. 
Present:—Lord Atkinson, Lord Carson, 
Sir John Wallis and Sir Lancelot 
Sanderson. 

RADHA BINODE MANDAL— APPELLANT 
versus 
Sri Sri GOPAL JIU THAKUR AND OTHERS 

— RESPONDENTS . 
Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata— Between the same parties'—Religious 
endowment—Suit between membersof founder's family 
as shebaits—Decision that eertain property was not 
debutter—Subseguent suit by idol against members of 
the family for declaration that properties are debutter, 
whether res judicata. 4 
A suit was instituted by somp of the members o 
the family of the founder of a temple as shebaits of 
the god against the other members of the family who 
were also described as shebaits for a declaration 
that certain properties were debuiter properties 
belonging to the god and for a scheme of management. 
One of the defendants contended that the properties 


were not debutter and the issue was decided against ` 


the plaintiffs. A suit was then instituted by the god 
installed, represented by one of the members of the 
family, against the other members for a declaration 
that the properties were debutier. It was contended 
that this suit was barred by res judicata by the de- 
cision in the previous suit : 

Held, that the previous suit was not one by or on 
behalf of the god and, therefore, the subsequent suit, 
not being between the same parties as the parties to 
the previous suit, did not fall within s. 11 of the 
Civil Procedure Code or within the general law of 
res judicata and was not barred. [p. 876, col. 2; AJ 

Appeal against the judgment and decree 
of the Calcutta High Court (Justice Sir N, 
R. Chatterjea, Kr., and Mr. Justice Cum- 
ing) in Appeal from Original Decree No. 
100 of 1¥21, dated the 3rd March, 1924, and 
reported in 88 Ind. Cas. 616. 

Messrs L. DeGruyther, K. C., Kenworthy 
Brown, for the Appellant. 

Sir-G. Lowndes, K. C. and Mr. B Dube, for 


. the Respondents, 


JUDGMENT. , 

Sir Lancelot Sanderson.—These 
are consolidated appeals against two decrees 
of a Division Bench of the High Oourt of 
Judicature at Fort William in Bengal, 
dated the 3rd March, 1924. 

The first decree reversed a decree dated 
the 9th May, 1921, of a learned Subordinate 
Judge of Alipore, and'the second varied a 
decree of anotherlearned Subordinate Judge 
of that Court dated the 20th September, 
1921. ot 

The deeree of the 9th May, 1921, was 
made in Suit No. 155 of 1919, and the decree 
of the 26th September, 1921, wasemade in 
Suit. No, 214 of 1919. e 4 
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The appellant to His Majesty in Council 
in,both appeals is Radha Binode Mandal. 
The Suit No. 155 of .1919 was instituted 

on the 26th July, 191¥, by the plaintifs (1) 
Sri Sri god Gdpal Jiu: Thakur and (2) 
Sri Sri god Shambuth Nath Shib Thakur— 

“ represented by the shebait Narendra Nath 
Mandal. Radha Binode Mandal is the lst 
defendant and there are 13 other defend- 
onthe shebait plaintiff, Narendra Nath 
Mandal and the defendants are all members 
of the Mandal family of Bawaili. f 

The plaint alleges that the properties 
described in the schedule attached to the 
plaint are owned and possessed by the 
plaintif Thakur3, and that the property 
numbered lis the residential house of the 
vlaintiff Thakurs, where the plaintiff Tha- 
kurs have resided with other Thakurs con- 
nected with them and where the sheba 
and worship have been performed. The 
relief claimed in the suit 1s for a declara- 
tion that the properties in sult are owned 
and possessed by the plaintiff Thakurs as 

er properties. 

Oe al Radha Binode Mandal was’ 
the only ‘contesting defendant, and his 

se waa, first 
reason of res judicata, and secon that there 
was no valid dedication of the properties 
jn suit to the idols and that the properties 
were not debutter. 

- The learned Subordinate Judge, who 
tried the suit, decided both these questions 
in favour of the defendant Radha Binode 
Mandal and dismissed the suit with costs. 


The plaintifis appealed tothe High Court, 


the Division Bench of the High Ccurt, 
ane ane of Chatterji and Cuming, JJ., 
held that the suit was not barred by reason 
of res judicata, and that the properties 
mentioned in the schedule to the plaint, 
escept items Nos. 14 and 15, were debutter 

ties. 

Proper Shit No. 214 of 1919 was instituted 
on the 17th September, 1919. The plaintiff 


ig Radha Binode Mandal and the defend.-. 


ants are the otber members of the family. 


The plaint alleges that the 28 plots of 


described in the schedule to the 
plaint in that suit, are ancestral joint 
properties of the plaintiff and the defend- 
‘ants, and that the plaintiff and the de- 
fendants are in joint possessicn thereof. 
The plaintiff claims a deqlaration that 
he has a {wo annas share in the properties 
fnentionedain | the sehedule, and he. asks 


properey, 
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for a preliminary decreg for partition of thee 


properties. 
- This suit was contested. The learned 
trial Judge held as follows: “The evidence 
shows that the disputed properties Were 
the debutter properties, but, subsequently, 
in Suit No. 206o0f 1915 it was decided that 
the properties were not debutter.” 

He, therefore, decided in favour of the 


plaintiff and made a preliminary decree: 


for partition, and directed a Commissioner 


to be appointed to effect a partition of the: 


disputed properties. 

Certain of the defendantsin that suit, 
including Narendra Nath Mandal, appeal- 
ed to the High Court, one of the grounds 
of appeal being that the learned Subordi- 
nate Judge should have held that the 
disputed properties were debutter. 

The appeal was heard by the same learn- 
ed Judges in the High Court, and they 
stated that in the other appeal they had 
held that all the properties mentioned. in 
the schedule to the plaint in Suit No. 
214 of 1919, except properties numbered in 
that schedule 22and 27 were debutter pro- 
parties. 

They, therefore, varied the decree of the 
learned Subordinate Judge and directed 
that the plaintiff's suit in respect of items 
other than Nos. z2 and 27 should be gis- 
missed, and they further ordered that the 
case should be sent back to the lower 
Court in order that partition might be 


effected of items Nos. 22 and 27, in accord- 
ance with the directions contained in their. 


judgment. 
Radha Binode Mandal, has appealed, as 


already stated, against the two above-men-. 


tioned decrees of the High Court. 

The arguments, which were presented 
to their Lordships, related mainly tothe 
Suit No. 155 of 1919, which was brought 


by the two above-mentioned gods, through 
the shebait, Narendra Nath Mandal, against. 


Radha Binode Mandal and others: 

It was contended, on behalf of the ap- 
pellant in the first place, that the question 
whether there had been a valid dedica- 
tion of tha properties 
ther they were debutier properties, was 
res judicata, and reliance was placed upon 
s. 11 of the Civil Procedure Code of 1908. 

The material facts which it is necessary 
to state for the consideration of this argu- 
ment are as follows:— 

In 1914 a Buit No. 212 of 1914, was 
instituted by Gopal Lal Mandal, Ram -Lal 


in suit, and whe- 





. 
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Mandal, and six others, against other mem- 
bers of the family, and it was prayed tbat ` 
it might be declared that the properties 
Mentioned in the schedule were debutter 
properties of Sri Sri Iswar Gopal Jiu 
Thakur established by the late Peary Lal 
and Moni Mohan Mandal, 

The suit was valued at Rs. 1,87,052. 

This suit was withdrawn on the 5th 
August, 1915, with liberty to bring a fresh 
suit, 

On the 24th September, 1915, another 


Suit (No. 206 of 1915) was instituted by ` 


Gopal Lal Mandal and Ram Lal Mandal. 
In the plaint the plaintiffs were described 
as ‘Sri Sri Iswar Gopal Jiu Thakur's 
Sheba its.” 

Gopal Lal and Ram Lal Mandal are 
defendants Nos. 2 and 3 in the present suit 
(No, 155 of 1919). 

The defendants in the 1915 suit, nineteen 
in number, were the other members of the 
Mandal family, and they included Nar-. 
endra Nath Mandal and Radha Binode 
Mandel. 

The defendants also were described as 
“Sri Sri Iswar Gapal Jiu Thakur’s she- 
baits,” ; 

i The first prayer in the plaint was as fol- 
ows:— 

“That all the properties, being debutter 
properties of Sri Sri Iswar Gopal Jiu 
Thakur established by the said Peary Lal 
Mandal and Moni Mohan Mandal, a scheme 
may be framed for the preservation, man- 
agement and improvement of the said 
properties, and for the efficient perform- 
ance of the daily and periodical shebas of 
Sri Sri Iswar Gopal Jiu Thakur and the- 
festivals, ete.” 

There was a further prayer that a man- 
ager or trustee should be appointed. 

The plaint contained allegations that the 
defendant No. 10, viz, Radha Binode 
Mandal, and certain other defendants, had 
been putting obstacles in the way of the’ 
collection of.rents and of the management 
of the properties, and that on account of 
difference of opinion among the shebaits 
it had become very difficult to manage 
the cebutier estate prope:ly, to collect 
rents and to perform the deb-sheba, ete., 
in a proper way. 

Radha Binode Mandal (defendant No. 10 
“in the 1415 suit) denied that the properties - 
were debutter. j 

Among other issues the following issues 
were stated in the Gourt of the learned : 
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Subordinate Judge who tried the suit:— 

(3) Is the suit maintainable in its present 
form ? 

‘(5) Are the properties descrjbed in the 
schedule of the plaint debutter properties ?. 
Was there any valid arpannama or dedica- 
tion of the same to the Thakur Sri Sri 
Gopal Jiu ?” 6 

On the third issue, the learned Syb- 
ordinate Judge held that the frame df the 
suit was defective. He was of opinion that 
the plaintiffs should have directly prayed 
for a declaration that the properties of the 
plaint were dedicated debutter properties. 

He pointed out that in the previous suit 
(viz., the 1914 suit) such a prayer was made;- 
that the Court called for ad valorem Court- 
fees on the value of the properties; that 
the plaintiffs in that suit were unwilling to 
pay such fees, and that the suit was with- 
drawn. ; 

He came to the conclusion that the 1915 
suit had been framed in a slightly differ- 
ent form in respect of practically the same 


| relief, and with a view to avoid the pay-. 


ment ofa large amount of Court-fees. He,. 
therefore, held that the suit was not main- 
tainable as framed. 

Although the learned Judge had come. 
to the above mentiored conclusion, that 
the suit as framed was not maintainable, 
he proceeded to consider the fifth issue, 
and in respect thereof he held: that the 
plaintiffs had failed to prove that the pro- 
perties were debuiter. This decision was 
on the 3lst July, 1916. 

There was an appeal by the plaintiffs to 


“the learned District Judge, who held tbat: 


the plaintiffs had not succeeded if establirh- 


: ing an absolute endowment, and he agreed: 


with the learned Subordinate Judge that ° 
the suit wasnot maintainable in its pres- 


“entform. He said:— 6 . 


“The character of the property was a 
direct issue in the case and the plaintiffs 
should not have attempted to obtain a 
decision on this direct issue by bringing a 


suit in such a formas to avoid the payment 


of a larger amountin Court-fees,” 

The appeal accordingly was dismissed 
with costs. This was on the 19th July, 
1917. e 
As already stated, the suit, now under ° 
consideration, No. 155 of 1919, was thstitut» 
ed on the 26th July, 1919. |, 

The séventh issue at the trial of that , 
suit was, “Is the suit barred by the,priv-.° 
ciples of res judicata P” s i 
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The. learned Subordinate Judge held 
thatthe judgment in the suit, No. 206 of 
1915, operated as res judicata, 

The Divigion Bench of the High Court 
came to the conclusion that the decision in 
the 1915 suit did not operate as res judicata, 
and the learned Judges stated several 
reasons for the conclusion at which they 
arraved. 

Thé above-mentioned reasons were fully 
debated.and considered during the argu- 
ments, but their Lordships do not think it 
necessary to refer to them in detail because, 
in their Lordships’ opinion, this part of the 
case should be disposed of on one considera- 
tion which goes to the root of the matter, 

The plaintifis in the suit which is now 
under consideration, viz., No. 155 of 1919, 
are the two gods, Gopal Jiu Thakur and 


Shambuth Nath Shib Thakur, suing by the © 


shedait Narendra Nath Mandal. 

In their Lordships’ opinion, these two 
gods were not parties to the 1915 suit. 

Tt is true that in the 1915 suit the plaint- 
iffs were described as “Sri Sri Iswar Gopal 
Jiu Thakur’s shebaits,” and it was argued 
that the 1415 suit must, therefore, be regard- 
ed as having been brought on behalf of the 
deity “Gopal Jiu.” 

Their Lordships, however, are not pre- 
pared to accept that argument. 

It is to be noted that not only were the 
plaintiffs described as the shebaiis of the 
god, but the defendants also were described 
in the same way. Therefore, if the god 
Gopal Jiu were to be regarded as a plaint- 
iff, he must also be regarded as a defendant, 
which would bea reductio ad absurdum. 

For the cénsideration of this point, how- 
ever, it is necessary to examine not only the 

*heading of the plaint, but also the allega- 
tions therein. ~ 

In their Lordships’ opinion, the allega- 
tions im the plaint show that the 1915 suit 
was based upon the assumption that the 
properties were debutter properties, and 
that the suit was brought for the purpose 
of having a scheme framed by the Court 
for the preservation and management of the 
properties and for the performance of the 
daily and périodical shebas. 

“The suit, it was alleged, had become 
“necessary by reason of the disputes as to 
the mandgement of the properties between 
the plaintifis and some of the defendants, 
all of whom were alleged to be shedaits of 
“the god, and it-was apparently not thought 
necessary to make fhe two gods, the plaint- 


“suit, 
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iffs in the present suit, parties to the 1915 

[A]{n their Lordships’ opinion the descrip- 
tion of the plaintiffs and the defendants ia 
the 1915 suit as shebaits of the Thakur, 
and the nature of the suit, as disclosed by 
the allegations in the plaint, are not suffi- 
cient to constitute the 1915 suit a suit by 
or on behalf of the gods, who are the 
plaintiffs in the present suit, viz, No. 155 
of 1919. 

The result, therefore, in their Lordships’ 
opinion, is that the suit of 1915 was not 
between the same parties as the parties in 
the suit now before the Board; the case, 
therefore, does not fall within s 11 of the 
Code of Civil Procedure, 1908, or within the 
statement of tbe general law made in 
Krishna Bihari Roy v. Brojeswari Chowd- 
ranee (1) [A] a: 

For the above-mentioned reason, their 
Lordships are of opinion that the conclu- 
sion, at which the learned Judges of the 
High Court arrived on the issue of res 
judicata, was correct, 

‘They desire to.guard themselves by say- 
ing that they must not be taken as adopt- 
ing the grounds upon which the decision of 
the High Court was based. They express 
no opinion on any ground other than that 
which has been hereinbefore dealt with. 

Secondly, it was argued on behalf of the 
appellant that the decision of the learned 
Judges of the High Court as to the character 
of the properties in suit was wrong. 

Their Lordships had the advantage of a 
very careful and elaborate examination of 
the documents and evidence presented to 
them by the learned Counsel who appeared 
on behalf of the appellants. 4 

They have the further advantage of a 
judgment of the High Court, which is con- 
spicuoua for the care with which it was 
obviously prepared. All the material 
points, which were urged by the learned 
Counsel for the appellant, were referred to 
and considered by the learned Judges of 
the High Court, and no fault could be found 
with the accurate statement of the facts 
and evidence in relation to such matters. 

In their Lordships’ opinion, there is only 
one question on this part of the case, viz., 
whether the learned Judges were justified 
in drawing the inference from the evidence, 
to which they referred, that the properties 

(1) 21. A. 283 at p. 285; 25 W. R. 1; 1 O. 144; 3 
Be Ol 559; 3 Suth. P. CO. J. 213; 1 Ind. Dee. (N. s) 
& Gn 
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described in the schedule, with the excep- 
tion of two items, were debutter properties. 


Their Lordships, having come toa clear 


conclusion during the course of the argu- 
ment, did not think it necessary to call 
upon the learned Counsel for the respond- 
ents for an answer on this part of the case. 

In their Lordships’ opinion, there was 
ample evidence in the case to justify the 
inference which the learned Judges drew as 
to the character of the properties. 

Their Lordships, thereforo, arefof opinion 
that the appeal of Radha Binode Mandal 
against the decree of the High Court in the 
Suit No. 155 of 1219 fails. lt follows as a 
necessary consequence of the findings of the 
High Court beingupheld,that the appeal of 
Radha Binode Mandal against the decree 
of the High Court in Suit No, 214 of 1319 
also must fail. 

Their Lordships, therefore, are of opinion 
that both the appeals should be dismissed 
with costs, and they will humbly advise His 
Majesty accordingly. 

ALN, A, Appeal dismissed. 

Solicitors for thé Appellant.—Messrs. T. 
L. Wilson’ & Co.’ 

Solicitors for the Respondent.—Messrs. 
Watkins & Hunter. 





ALLAHABAD HIGH COURT. 
First Civin APPEaL No. 161 or 1924, 
March 15, 1927. 

Present:—Sir Grimwood Mears, KT., 
Chief Justice and.Mr, Justice 

f alal, $ 
Thakur JAGAT SINGH AND UTHERS— 
PLAINTIFFS— APPELLANTS 
: . versus 
JAI NARAIN AND oTHERS— DEFENDANTS 
-~RESPONDENTS. 

‘Transfer of Property Act (IV of 1882), 86. 67, 99— 
Usufructuary mortgage—Lease to mortgagor—Equity 
of redemption hypothecated for arrears of rent—Decree 
for rent—-Sale of equity of redemption, whether illegal 
—Sale prior to 1882, validity of—Equitable principles, 

The terms of s. 99 of the Transfer ‘of Property Act 
are much wider than the equitable principle appli- 
cable to such cases and, therefore,the prohibition 
of the enactment cannot be applied in the very terms 
of the -section to a sale which took place prior to 1882. 
[p.878, col. 2; p. 879, cols. 1 & 2: Al 

Section 99 of the Transfer of Property Act 
does not prevent a usufructuary mortgagee who has 
leased'the property back to the mortgagor and to 
whom the equity of redemption is hypothecated 
for the arrears of rent, from selling the equity of 
redemption in enforcement of the charge for arrears 
of rent and purchasing the properties himself in 
Qourt-auction, inasmuch as the equity of redemption 
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is not in such a casé sold otherwise than by the 
institution ofa suit under s. 67 of the Act. [p 879 
col. 2; B] i 
Parmanand v. Daulat Ram (6), followed. 
First appeal froma decree of the Sub- 
ordinate Judge, Pilibhit, dated the 3rd of 
January, 1924. 

Dr. Sir T. B. Sapru, Kr. and Mr. P. N. 
Sapru, for the Appellants. 

Dr. S. N. Sen, Messrs. U. ‘S. Bajpai and 
Binod Bihari Lal, for the Respondents, ° 

Bomi ga MANG. 

Jalal, J.—Thisis an appeal by t 
plaintiffs from the dismissal of thole ia 
for redemption of a mortgage, They are 
the sons and grandsons of Bahadur Singh 
and Tundi Singh who executed the mort- 
gage in suit on 20th April, 1877, in favour 
of Damodar Das for asum of Rs, 22 000, 
Under the mortgage two villages Ramnagar 
Jagatpur and Pasgawan were mortgaged 
with possession, and half share in Mouza Deo- 
than was hypothecated by way of security 
for payment of the mortgage-money at 
the time of redemption should the value 
of the two villages mortgaged with pos- 
session prove insufficient to pay the debt, - 
The rate of interest, and the collection 
charges were fixed by agreement between 
the parties. The result of the transfer was 
that Damodar Das took possession as 
mortgagee of the two villages, and obtain- 
ed a lien by way of-a simple mortgage 
over the third village. Four days later 
on 24th April, 1877, the mortgagee leased 
the two villages Ramnagar ‘Jagatpur and 
Pasgawan to the mortgagors, and on the 
same day the. mortgagors hypothecated . 
the two villages and half skare in village 
Deothan as security for payment of the 
lease money agreed to be paid under the 
lease of the same date. A charge was 
created in cl. (6) in the following words: 

“In security of the lease money we hypo- 
thecate the 20biswa shate in each of 
the villages Ramnagar Jagatpur and Pas- 
gawan named above, and the lU-biswa share 
in Mouza Deothan in addition to the charge 
of the mortgage-money due under the 
mortgage-deed dated the 10th April, 1877.” 

As usually happens in these cases the 
mortgagors behaved as if nething had 
happened, went on pocketing the profitg® 
of the villages and paid nothing to tHe ° 
mortgagee-lessor. The result was that undere 
cl. (2) of the lease Bahadur Singh and 
Tundi Singh were ejected from the two 
villages on 15th May, 1879., After taking “ 
possession of the two villages Danioday ` 


e 
. 
. 


gs 
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“Das instituted a suit to enforce the simple 
mortgage of 24th April, 1877, against the 
thres villages on 10th June, 1885, for 
recovery of the amount of arrears of lease 
money. Te prayér in that suit was that 
a money decree may be passed, and in 
case. of default of payment the property 
subsequently, hypothecated, that is the 
‘three villages, may, subject to the prior 
bybothecation lien created under the mort- 
gage-deed of 20th April, 1877, be sold by 
auction. The claim was admitted, and Da- 
-modar Das obtained a judgment and decree 
‘in-terms of his prayer in the plaint. The 
‘property was put up to auction and pur- 
chased by Damodar, Das himself in satis- 
faction of the decree. The terms of the 
sale certificate are’: 

“The entire 20 biswas in the village 
‘Ramnagar Jagatpur and the entire 20 bts- 
was in the village Pasgawan as well as 
10 biswas “in the village Deothan were 
purchased by Damodar Das for Rs. 10,400 
with proclamation that’ Rs. 22,000, the 
prior mortgage-money, was due to the 
decree-holder in this suit and that a suit 
was brought by Carew and Company to 
the effect that the judgment-debtors had 
sold the jungle...... in village Deothan 
wand that a claim ‘was breught by 
Musammat'Rupni, daughter of Jagat Singh, 
aiminor, to the effect that the property 
‘advertised for sale was ancestral, and the 
judgment-debtors had spent the money 
tor unlawful purposes, and that Rs. 1,000 
were in arrears in village Deothan.” 

! This is a clear narration of the disabili- 
ties alleged t6 attach to the property and 
what would or might affect the property 
in the hands of the auction-purchaser, 
*. In the lower Court the argument was 
that the property did not pass to Damodar 
- Das beeause the sons of the mortgagors 
were mot parties to the decree. It is 
obvious that to render a salé ineffectual 
on that ground it was necessary for the 
plaintiffs to prove that the debts were 
` gontracted for immoral purposes. They 


admittedly faded to lead evidence in the. 


matter. oe 
In this @ourt, however, all other grounds 


“DE appeal were abandoned and the plaint- 
* iftsappellants’ learned:Counsel Dr. Sapru 
*confinetl himself to only one argument 
` that the salg-certificate did not transfer 
. the’ equity of redemption to Damodar Das 


* becayse the *asufructuary mortgage was 
“gayeq and, ‘thetefpre, the plaintiffs still had `- 
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an existing right for the redemption of 
the usufructuary mortgage in suit. The 
one question, therefore, presented to ‘us for 
decision is whether by the sale of the 
22nd .of November, 1831, duly confirmed 
by the Court executing the decree, the 
mortgagors’ right in the equity of-redemp- 
tion was extinguished or not. The learned 
Counsel's -argument was ‘that the equity 
of redemption’ was preserved to the mort- 
gagors. -If so, thé conclusion must be 
that nothing was sold. If the purchaser 
had been some person other than Damodar 
Das he would have paid Rs. 10,400 with- 
out obtaining any rights in the property, 
because on the one hand he was liable 
to redemption, according to the learned 
Counsel, by the mortgagors, and on the 
other a usufructuary mortgagee was in 
physical possession of the: property. It 
will be helpful to consider for a moment 
the situation as it existed on 15th May 
1879 when Bahadur Singh and Tundi 
Singh were ejected from possession of the 
property. The rights of Damodar Das 
on that day were a charge on two villages 
under the usnfructuary mortgage, dated 
20th April, 1877, and a subsequent charge 
on them under the simple mortgage of 
the 24th of April, 1877. On village Deo- 
than he had two liens, one under the 
usufructuary mortgage of 20th April, 1877, 
and the other under the simple mortgage 
of 24th April, 1877. Thus, after preserving 
his rights under the mortgage of 20th 
April, he was entitled to bring to sale 
the equity of redemption in all the three 
villages under the simple mortgage of 
24th April. It is well-recognised now that 
equity of redemption is as much property 
under the Transfer of Property Act as 
actual physical immoveable property.. 
There can be no doubt that what Damo- 
dar Das did was to sue in 1880 for the 
sale of this equity of redemption, and 
when a decree was passed, what was put 
up to auction was this equity of redemp- 
tion. It was the equity of redemption 
owned by Bahadur Singh .and Tundi 
which was sold at auction, and after the 
sale it no longer remained their proper- 
ty. 
[A] It was argued that the sale was 
void by reason of the principles enacted 
subsequent to the sale in s, Y9 of the 
Transfer of Property Act (No, IV of 1882) 
which ran as follows: — 

“When a-mortgagee in exesution of g 
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decree for the satisfaction of any claim, 
whether arising under the mortgage or 
not, attaches the mortgaged property, he 
shall not be entitled to bring such pro- 
perty to sale otherwise than by institut- 
ing a suit under s. 67.” : 
What happened in the present case, 
however, was that the property (equily 
of redemption) was brovght to sale by 


instituting a suit similar to one under s. 67 - 


of the Transfer of Property Act and not 
otherwise. $ 
Secondly, the terms of this section are 
much wider than the equitable principle 
applying to such a case, and, therefore, the 
prohibition of the enactment cannot be 
applied in the very termsof the section 
to a sale which took place prior to 1882. 
The equitable principle is now laid down 
in the present Code of Civil Procedure, 
O. XXXIV, r. 14, which repealed the 
provisions of s. 9).° The rule lays down: 
“Where a mortgagee has obtained a decree 
for the payment of money in satisfaction 
of a claim arising under the mortgage, 
he shall not be entitled to bring the mort- 
gaged property to sale. otherwise than by 
instituting a suit for sale in enforcement 
of the mortgage.” This is the equitable 
` principle laid down by their Lordships 
of the Privy Council in Khairajmal v. 
Daim (1), Possibly the attention of their 
Lordships was then not called to the 
- wider terms of s. 99 of the Transfer of 
Property Act. What they said was:— 
“But the Judge has made a decree for 


redemption of the whole estate, on the ' 


ground ‘that the mortgagees could not 
acquire the equity of redemption directly 
“or indirectly by purchase at a Court sale 
extept by a suit brought on the mortgage, 
on account taken and time specially al- 
lowed for redemption.’...... Their Lordships 
throw no doubt on the principle, which 
has been acted on in many cases in India, 
that a mortgagee cannot, by obtaining a 


money decree for the mortgage debt, and: 


taking the equity of redemption in execu- 
tion, relieve himself of his obligations as 
mortgagee, or deprive the mortgagor of 
his right to redeem on accounts taken, 


and with the other safeguards usualin a 


suit on the mortgage.” 
We are of opinion that in 1881 when the 
Sale took placs the principle of equity 
( 32 I, A. 23:2 A L. J.71; 10. L. J. 584; 7 Bom. 
Bo} a QO. W, N, 201; 32 O, 296; 8 Sar. P. O. J, 734 


» 
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enunciated by their Lordships was applic” 
able and not a prohibition as laid down 
in 8.99 of the Transfer of Property Act. 
[A] In addition to this, we have already 
given reasons for holding that even if the 
principle of the provisions of e. 94 of the 
Transfer of Property Act applied in terms 
to the sale of 1881, the equity of redemp- 
tion in the auctioned property will not be 
saved tothe mortgagors after the sale.was 
confirmed. 


We have avoided in discussing the 
learned Counsel Dr. Sapru’s-arguments a 


‘reference to a Full Benth ruling of this 


Court, [al Bahadur Singh v. Abharan 
Singh (2) ‘which would be a complete 
answer to his arguments. That ruling is 
in sharp conflict with an earlier ruling 
of a Divisional. Bench of this Court, Sirdar 
Singh v. Ratan Lal (3). It was not 
necessary for us to inquire whether the sale 
of 1881 was void oronly voidable, because 
the sale was not held in execution of a 
money-decree, nor in execution of a decree 
arising out of the mortgage, which is the 
subject of the present suit. That decree 
itself was a decree for sale on foot of a 
mortgage and obtained, as observed by 
their Lordships in Khairajmal v. Daim 
(|), “On accounts taken, and with the 
other safeguards usual in a suit on the 
mortgage.” It was a suit for sale of the 
equity -of redemption by a subsequent 
mortgagee, a.suit well-recognised in these 
Provinces except during the period dur- 
ing which the rule laid down in the case 
of Mata Din Kasodhan v. Kazim Husain 
(4) overruled Balmokund v.” Sangari (5) 
prevailed in this Court, [B] The" facts of 
the present case are, in our opinion, 
similar to those of Parmanand v. Daulat 
Ram, (6) with this difference that sale of 
an equity of redemption is now held to 
have been contemplated by the, Transfer 
of Property Act. The learned Chief Justice 
(Sir John Stanley) and-Mr. Justice Banerji 
held in that case, that the sale (like the 
one of 1881 in this case) having been the 
outcome of a suit under s. 67of the Trans- 
fer of Property Act (No. IV of 1882) did 
not offend against s. 99 of the A¢t, [B] 


o e 
(8) 27 Ind. Cas. 795; 37 A. 165: 13 A. L. 5.1%. ° o 
(3) 24 Ind. Cas, 612: 36 A 516; 12 A. L. J. 855. 
(4) 13 A. 432; 7 Ind. Dec. (N. s ) 276 (F. B). 
(5) 19 A. $79; A. W. N. (1897) 94; 9 Ind. Deo. (x s) 


(1902) 162.° 


. 


ja 
(6) 24 A, 549; A, W. N. 
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a 


‘the ABSI t 
‘90th Decemiber, 1926. 


‘lector on the 
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The appeal fails and is dismissed with 
costs. oe 

“ALN. A. Appeal dismissed, 
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OUDH CHIEF COURT. 
MISCELLANEOUS Rewr APPEAL No. 9 oF 1927. 
4 April 14, 1927. i 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
Raja BHAGWAN BAKHSH SINGH 
—PLAINTIFF— APPELLANT 
versus a 
ALI—DEFENDANT— RESPONDENT. 
a gleam en Code (Act V of 1908), O. IX, rr. 8, 
18—Non-appearance—Dismissal for default-——Restora- 
tion— ‘Sufficient cause —Pleader engaged in another 


ther sufficient cause. be | 
Oe has m to dismiss a suit fór default in 
the absence of the plaintif and his Pleader and the 
fact that the Pleader being engaged in another case was 
unable to be present when the case was called out is 
for non-appearance. , aren h 
“Bab = Court will not be right in dismissing a suit 
involving large amounts, without a hearing on the 
merits merely because owing to the foolishness of a 
party's agent no one was present to represent the 
party when the case was taken up. 

Miscellaneous rent appeal under s, 119, 
Oudh Rent Act, read ‘with O. XLIII, r. 1 
(c), Civil Procedure Code, from an order of 
à istant Collector, Bara Banki, dated 


Tiamat Ullah, for the Appellant. 
Na R.B. Lal and Raj Narain Shukla, 


Respondent. h 
for DGMENT. —This appeal arises out 
of cixcumstances which deserve to be par- 
ticylarised cléarly. Our finding is‘that the 
f Ravni had instituted a suit 


lar © 
eee Rs. 5,000 claiming arrears of rent 
against Jafar Ali Thekedar. Thatsuit was. 
instituted in the Court of a Deputy Ool- 


23rd June, 1926. yore on 

ing and decision on the 166. ep- 
por pe 4906. On that date Raja Bhagwan 
Bakhsh Singh was represented by Pandit 


. "*Bishen Sahai, Vakil, and his general agent 


bhmi Narain. When the case was called 
a neither was present and the suit was 
dismissed ‘under the provisions, of O. IX, 
‘y, 8 -as the defendant was present and 


dehied the claim. 
. ba i 
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We accept the appellant’s contention 
that the general agent Lachhmi Narain 
had been present before the case was called 
out and that he had gone out to find the 
Pleader but we are by no means satisfied 
with the conduct of a Pleader who is en- 
gaged in a case and who is not present 
when the case is called out. It has been 
urged before us that in the District Courts 
Pleaders take up cases in many different . 
Courts and cannot be present in all the 
Courts in which they are engaged when 
their cases came on for hearing. We do 
not consider that an excuse, They should 
either take up fewer cases or they should 
arrange with other Pleaders to appear for 
them if they are unable to appear them- 
selves. We further do not consider that, 
Lachhmi Narain had any right to leave the 
Sourt. Asa general agent of the talugdar 
it would have been easily possible for him 
to have brought with him a peon whom he 
could have sent to fetch the Pleader but 
nevertheless in spite of these fais it does 
not seem tous right that a suit- for over 
Rs, 5,000 should be dismissed without 
hearing on the merits because by the 
foolishness of the plaintiff's general agent 
no one was present when the case came on 
for hearing. We have expressed our 
emphatic disapproval of the conduct of the 
Pleader and of the general agent, but we 
do not wish to punish the plaintiff too 
much. We, therefore, grant this applica- 
tion and order that the case be restored 
and heard upon its merits provided the 
appellant Raja Bhagawan Bakhsh Singh 
pays the defendant Rs. 100 to cover his 
costs up to date. If this money is not paid 
into this Court within a month from to-day 
the appeal shall stand dismissed. ° 

G., E, Appeal allowed.. 
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PATNA HIGH COURT. 
" Ortutnal APPEAL No. 17 oF 1927. 

: March 31, 1927. 
Present:—Mr. Justice Das and 
Mr. Justice Scroope. 
DEVENDRA BHATTACHARYA AND 
OTHERS—ACCLSED—APPELLaNTS 

7 VETSUS i 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 24, 80—Confession 
subsequently retracted, value of, against co-accused 
—Confession caused by inducement from ‘personin 
authority -—“Person in authority,” significance of— 
Conviction based on confession alone, legality of— 
Corroborative evidence, meaning and nature of. 

Though a confession retracted subsequently is 
evidence against the person making it, yet it cannot 
be used as against a co-accused without substantial 
corroboration. [p.882, col. 1; AJ. 

A confession made to a zemindar ofa village who 
was also an Honorary Magistrate with third class 
powers and who was called by the Police in the 
case as a prominent landlord in the locality to assist 
them in the investigation and who gave them valuable 
assistance is a confession made to “a person in au- 
thority” within the meaning of that term as used in 
s. 24 of the Evidence Act. [p. 882, cols. 1 & 2; p. £85, 
col. 2; p. 856, col. 1; B] 

A confession is irrelevant where it has been caused 
by an inducement proceeding from a person in au- 
thority and sufficient to give the accused grounds 
which would appear to them reasonable for supposing 
that by making the confession they would gain an 
advantage ofa temporal nature in reference to the 
proceedings against them. [p.883, col. 1; C] 

Emperor v. Nani Gopal Gupta (1), followed. 

As a matter of practice Courts decline to convict 


accused persons on retracted confessions unless those . 


confessions receive material corroboration; but this is 
a ruleof prudence not a rule of Jaw, and where a 
Court is satisfied that the confessions are true, an 
accused can be properly convicted on the basis of 
such confessions. [p.583, col. 2; D] 

Unders 30 of the Evidence Act the Court may 
take into consideration a confession by an accused 
as against a co-atcused, but a Court can only treat 
such a confession as lending assurance to other evi- 
dénce against a co-accused, and cannot base a con- 
viction on the confession of a co-accused alone. [ibid; E] 

Where there are two sets of evidence neither of 
which alone can be accepted without corroboration, 
they cannot each in its turn be taken to corroborate 
the other and join together so as to justify any 
Court in acting on such evidence. [p. 884, col. 2; F] 

A pérson cannot be convicted of an offence merely 
because he had absconded and when arrested gave 
a false account of his movements. [p. 885, col. 1; G] 

TLe fact that an accused was absent when the 
Police went to his house on the night on which the 
offence took place is a mere suspicious circumstance 
not inconsistent with the innocence of the accused and 


is not sufficient corroboration ofa retracted confes- - 


sion for purposes of conviction. [p. 8d5, cols. 1 & 2; p. 
886, col 1; H A 
Per Scroope, J.—Corroboration by circumstantial 
evidence is not sufficient unless the circumstances con- 
stituting corroboration would, if believed to exist, 
themselves support a conviction. [p. 886, col 1; d] 
Oriminal appeal from a judgment of the 


a 
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Judicial Commissioner, Ranchi, dated the 

3rd January, 1927. š 
Messrs. P. K. Sen, S. De, J. Ghose ard 


S. P. Verma, for the Appellants. 
The Assistant Government Ådvocate, for 


the Crown. 
JUDGMENT. 

Das, J.—The appellants,with four other 
persons were tried in the Sessions Court of 
Ranchi of charges under ss. 395, 396 and 395 
read with s. 109 of the Indian Penal Code. 
The appellants were convicted of the offences 
with which they were charged and have 
been sentenced to various terms of imprison- 
ment. Some of the appellants have also 
been directed to pay fines varying from 
Rs. ¿00 to Rs. 2,000. 

The facts are stated with clearness and 
precision in the judgment of the learned 
Sessions Judge and it is not necessary to 
recapitulate them. The first information 
was laid by Kisto Majhi nephew of Sridhar 
Majhi in whose house the dacoity was com- 
mitted. Itis necessary to mention that the 
names of the persons concerned in the daco- 
ity were not given in the First Information. 
The dacoily was committed on the night of 
the 7th July Jast and the First Information 
was laid at 8 a. m. onthe 8th July. At 
5 p. m. of the 8th July the appellant 
Kunja Ray was arrested. On the 9th 
July the appellant Balaram Kandu was 
arrested. Meanwhile on the 8th July the 
appellant Prabhudas gave information to the 
Police of the theft of a double barrel gun 
from his house. I may mention thata gun 
was used in the course of the dacoity and 
the Police took the view that Prabhudas 
and his brother Jamunadas weré concerned 
in the dacoity. On tbe 10th July the ap- 
pellants Prabhudas and Jamunadas were 
both arrested. On the llth July Balai; 
a brother of the appellant Debendra, appro- 
ached Raja Udhab Chandra Singh of Shalda 
and told him that his brother Debendra was 
in some danger and asked the Raja to save 
him. On the 12th July Balai came to the 
Raja with the appellants Debendra and 
Kishori. Debendra and Kishori made con- 
fessions to the Raja and to the Sub- Inspec- 
tor of Police who was present As a result 
of the.confessions the house of Gopal Majhi. 
the father of Ratan, and Balai was searche 
on the morning of the 13th July, Thee 
Police recovered a bag of money and certain 
articles from that house and forthwith 
arrested Gopal Majhi. Thereupon Rgtan 
and Balai sons of Gopal and Saroban the 


ns 
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servant of Gopal made certain confessions 
to the Police and they were arrested on the 
morning of the 14th July. I may mention 
that nothing being. proved against Gopal 
he was discharged by the Committing 
Magistrate. The appellants Debendra and 
Kishori were arrested about midday on the 
13th July. All the five confessing prison- 
er3 were subsequently produced before a 
Magistrate at Ranchi and their confessions 
were recorded in accordance with law. The 
remaining appellants were subsequently 
arrested. [A] Thecase as against the appel- 
-lants rests on the confessions made by five 
of the appellants Debendra, Kishori, Ratan, 
Balai and Saroban and on what the learned 
Sessions Judge calls the corroborative evi- 
deace as to certain particulars. The con- 
fessions have been subsequently retracted 
and although they are nevertheless evidence 
against the persons making them, it is 
obvious that they cannot be used as against 
the co-accused without substantial corrobo- 
ration [A]. 

I will first deal with the confessions of 
Debendra and Kishori. It is contended 
before us that these confessions are 
irrelevant as the making of these con- 
feasions was caused by an inducement pro- 
ceeding from a person in authority, and 
sufficient to give the accused persons 
grounds which would appear to them reason- 
able for supposing that by making them 
they would gain an advantage of a temporal 
nature in reference to the proceedings 
against them. The case of these appellants 

` is -tbat Raja Ddhab Chandra Singh of 
‘Jhalda induced them to make the confes- 
sions on & promise made by him to them 
that they would be made approvers in the 

" caseand a free pardon granted to them. 
The learned Sessions Judge thought that 
there wås no sirbstance for this contention 
on mérits and he also came to the conclu- 
sion that the Raja was not a person in au- 
thority. [B] The term ‘a person in author- 
ity’ has not been defined in the Evidence 
Act and although the English decisions 
cannot be regarded as authorities they may 
still serve as valuable guide. I do not pro- 

. pose to go through the cases which have 
a ‘keen cited before us on this point; it is 
sufficient for me to cite the following 

° passage from Taylor on Evidence, Vol. I: 
“And first, as to the person by whom the 
inducement is offered. Here it is Very clear, 
thateif the promise or threat be made by 
any one: havjng authority over the prisoner 

è 
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in connexion with the prosecution—as, for 
instance, by the prosecutor, the master or 
mistress of the prisoner, when the offence. 
concerns such master or mistress, the chaira 
man of the company whichis prosecuting 
him, the constable, or other officer, having 
him in custody, a Magistrate, or the like—the 
confession will be rejected and not being 
voluntary. And the same rule will perhaps 
prevail,.though the inducement was not 
actually offered by the person in authority; 
ifit were held out by any one in his pre- 
sence, and he by his silence has sanctioned 
its being made’’—11th Edition, Vol. I, s. 873. 


‘Now the Raja was not only a very import- 


ant person in the village whom the appel- 
lants might reasonably have regarded as 
having authority in the matter, but was 
also a Magistrate, and in my opinion, there 
can be no doubt whatever that he was a 
person in authority within the meaning of 
that term as used in s. 24 of the Indian Evi- 
dence Act. [B] The next point is whether 
there was inducement offered by the Raja 
of Jhalda.. Now, on this point the evidence 
of the Raja is perfectly clear. In examina- 
tion-in-cbief he said as follows: “On lith 
July Balai Bhattacharji came to me—he is 
elder brother of Debendra Bhattacharjee, 
and made a statement. I said to Balai if you 
can give me any clue to the things stolen, 
you may come and give me information, 
On 12th July at about 11 P. m. Balai Bhat- 
tacharjicame to me again with Debendra 
accused and Kishori Dhoba accused. Balai 
presented Debendra to me and said some- 
thing. Debendra said he would tell the 
whole truth. He began to describe the 
dacoity. Later on he said> as follows: 
“Kishori Dhoba was present when Debep- 
dra made this statement. Kishori remain- 
ed silent. Debendra said Kishori will be 
able to say what happened at the place, 
Kishori said that Balaram Kandu had 
knocked on the door and the door had 
broken. He was willing to make a state- 
ment. At this point the Sub-Inspector 
arrived. I left Debendra and Kishori in 
my baithakkhana (outer sitting room). I 
told him that they will make a true state- 
ment. I asked him if he’ could make 
Debendra an approver. He said if he makes 
a true statement, I may doso. Then the Sub- 
Inspector began to examine them.” In cross- 
examination he admitted that Balai said 
something about saving his brother and he 
proceeded as follow: “I said in reply that 
if Debendra told me that truth I could ‘try 
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to save him. “This was before the Sub- 
Inspector caine, I also told Debendra that 
if he could give information about the 
* stolen property it would be to his advantage, 
è I also told Debendra that if he told me the 
truth I would speak to the Police to get him 
made AN APPLOVEL..........ceeecensc scene scene It 
was on my telling Debendra that if he told 
me the truth 1 could try to save him, that he 
promised to tell me the truth about the 
dacoity. Regarding my talk with Sub-Ins- 
pector about approver, I do not remember 
if it referred to Debendra only orto both 
Dabendra and Kishori. IfI said so in the 
Magistrate’s Court, that will be correct. I 
then went into the baithakkhana with the 
Sub-Inspector and told the two accused to 
make true statements. I did not repeat 
to Debendra and Kishori any assurance as 
to being made approvers as I had already 


spoken to Balai before hand to that effect, 


If I said to the Magistrate “I asked Debendra 
and Kishori to make their statements and 
they need not be afraid that would be 
correct,” In the Court of the Committing 
Magistrate the evidence of the Raja was 
. very clear, In answer to a question put by 
the Court the Raja said as follows: “When 
thé Sub-Inspector came I informed him that 
Debendra and Kishori were willing to make 
a statement about the dacoity if he could 
save them and that he could make them 
approvers. The Sub-Inspector said that in 
the event of their making a full and true 
‘statement and if stolen property were made 
over they could be made approvers.” In 
my opinion there is no doubt aa to what 
happened. Debendra and Kishori were 
willing to mgke statements if the Raja could 
have them made approvers. The Raja 


spoke to the Sub-Inspector about it and the ` 


Sub-Inspector agreed. Thereupon the con- 
fessions in this case were made. [C] I have 
no doubt whatever that the appellants 
Debendra and Kishori thought that by 
making the confessions they would gain an 
advantage or avoid an evil of a temporal 
nature in reference to the proceedings 
against them, and, as in my opinion, the 
Raja was a person in authority, these con- 
fessions must be rejected as irrelevant [C] 

So far asthe confessions of Ratan, Balai 
and Saroban are concerned, I agree with 
the learned Sessions Judge that they are 
admissible in evidence. It has been sug- 
gested before us that the Policeforced them 
to make the confessions by arresting their 
father Gopal; but Gopal was properly arrest- 
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ed inasmuch as certain articles which have 
been properly identified belonging to 
Sridhar were discovered in his house: and 
although the Committing Magistrate was 
forced to discharge him, as there was no 
evidence against him, it is impossible on the 
evidence to take the view that the Police 
arrested Gopal only to secure confessions 
from his sons Balai and Ratan and his, ger- 
vant Saroban. In my opinion these “confes- 
sions are admissible in evidence as against 
the makers thereof. [D] Itis quite true that 
these confessions have been retracted and 
as a matter of practice the Courts decline 
to convict accused persons on retracted con- 
fessions unless these confessions receive 
material corroboration; but this is a rule of 
prudence, not a rule of law; and in this case 
I am satisfied that the confessions were true 
and that the appellants Ratan, Balai and 
Saroban have been properly convicted by 
the learned Sessions Judge. [D] I do not 
consider that the sentences passed on them 
are severe and I must, therefore, dismiss the 
appeals of Ratan, Balai and Saroban. 

| E] The next question is whether the appel- 
lants other than Ratan, Balaiand Saroban 
have been properly convicted. I have held 
that the confessions of Debendra and 
Kishori are irrelevant. Both Debendra 
and Kishori are mentioned in the con- 
fessions of Ratan, Balai and Saroban; 
but there is no other evidence against 
them. Itis quite true that under s. 30 
the Oourt may take into consideration 
a confession made by an accused person as 
against the co-accused; but as Sir Lawrence 
Jenkins pointed out in Emperor v. Noni 
Gopal Gupta (1). “While admissions, a 
word which embraces confessions, are by 
s, 21 relevant, and may be proved as against’ 
the person making them, all thats. 30 pro- 
vides is, that the Court. may take them 
into consideration, as against other persons.” 
Sir Lawrence Jenkins proceeds to say as 
follows: “This distinction of language is 
significant, and it appears to me that ita 
true effect is, that the Court can only treat 
a confession as lending asstrance to other 
evidence against a co accused. Thus to 
illustrate my meaning, in the vitw I take, 
conviction on the confession of a co-accuse 
alone would be bad in Jaw. [E] This reading’ 
of the section appears tome to géin’ con® 
firmation from the language of s. 5.” When 
itisremembered that in this case these A 

1) 10 Ind. Cas, 582; 38 0,550 at D, 5860 . 
Ww X. 593; 12-0r.L, J. 286, e * TED erdo, 
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confessions have been retracted, it will 
appear, how unsafe it would be to place any 
reliance on these confessions as against 
the co-accused. Now, apart from these con- 
fessions, there is absolutely no evidence 
either against Debendra and Kishori. 


both of them; .but we must guard our- 
selves against basing convictions on 
suspiciéns when there is no legal evidence 
against the accused persons. In my opinion 
the appeals of Debendra and Kishori suc- 
ceed and their conviction and the sentences 
passed on them must be eet aside and they 
must be forthwith released. | 
Inowcometo the gase of Kunja Ray. 
He has been convicted under s. 394, Indian 
Penal Code, and has been sentenced io 
undergo rigorous imprisonment for 10 
years., Now in regard to him there is the 


‘positive evidence of both Sridhar and Tri- 


lochan which was accepted by the learned 
Sessions Judge. Itis true that his name 
was not mentioned in the First Information; 
but ‘I am not prepared in the circum- 


- stances of this case to rely on that omis- 


sion for acquitling Kunja Rai The first 
informant was not acquainted with the 


` facts of the case and Sridhar was more con- 


cerned at the moment with the recovery of 
the property than with the question of 
fastening the guilt upon the accused person, 
Kunja Rai is a neighbour of Sridhar 
and there is no reason whatever to reject 
the evidence of Sridhar and Trilochan 
especially. as the learned Sessions Judge 
has accepted their evidence on this point, 
In my opinion he*has been rightly convict- 
ed ‘under s. 386 of the Indian Penal Code 


“and Lam not prepared to say that the sen- 


tence passed on him is excessive. : 
I will now consider the ease of the appel- 
Jants Prabhudas and Jamunadas. Each of 
them hae been convicted under s. 345 read 
with £. 109 of the Indian Penal Code and has 


been sentenced to five years’ rigorous im-. 
prisonment and to pay a fine of Rs. 2,000- 


each. Now Prabhudas does not appear to 
have been mentioned in the confessions of 
Ratan, Balai and Saroban. Jamunadas is 
mentioned im the confessions of Ratan and 


Balai, but in my opinion there is absolute- - 


4y fio independent evidence against either 
of these appellants, It is quite true that 
Sridhar said that he recognized Jamunadas 


and Trilochan said that ‘he recegnized . 


*Prabhudas; but the learned Sessions Judge 


DEVENDRA BHATTACHARYA V. EMPEROR. 


The: 
casé is one of ‘very great suspicion against. 


(101 I, 0, 19277 
on this point; but he ‘thought 
the recovery of the gun belonging | to 

Prabhudas as a result of the statement 

made to the Police by some of the accused 

persons sufficiently corroborated the con- 

fession on this point. The view of the 

learned Judge may be stated in his own’ 
words: “The connection of these two bro- 

thers with the dacoity, however, is eub- 

stantially corroborated by the recovery 

of the gun which belonged to them. It 

was in consequence of information received 

from the confessing accused that ihe gun” 
was recovered; and the further circum-’ 
stance corroborative of their guilt is found 

in the factthat a mortgage bond executed 

by them in favour of Sridhar Majhi was 

among the documentis missing after ihe 

dacoity. Prabhu’s conduct in laying in- 

formation that the gun was stolen is 

entirely consistent with his being in com- 

plicity with the dacoit,” I am unable to 

agree with the learned Sessions Judge 

that the facts found by him are cor- 

roborative of the story told against them in 

the confessions. [F] Now it has been held 

that where there are two séts of evidezce 

neither of which alone can be accepted 

without corroboration, they cannot each: 
in its turn ke taken to corroborate the 

other and join together so as to justify any 

Oourt in acting on such evidence, Empress v, 

Jadab Das (2) [F] The question is was there 

the minimum amount of evidence egainst 

them in the case to go 10 the Jury? If 

there was then the confessions might be 

treated as lending asstrance to the other 

evidence against them, In my opinion. 
there was not that minimum evidence: 
against either of them- which would enable 

a Judge tosend the case befcre the Jury.” 
In other words a conviction on such 

evidence as there is in- the record ayart- 
from the confessions would be bad in law. 

This being the position, their conviction 

stands on theconfessicns of the co-accused - 
and on nothing else and is, therefore,- 
bad in law. 

-1t is only fair to the learned Sessions 

Judge that I should deal with this matter a 
little more in detail, A gun undoubt- 
edly belonging .to these appellants was 
found in a tank as a result of the state-- 
ment made to the Police by some of tla 
accused persons; but Prabhudas: had 


that 


already informed the Police that bis gun | 


Kn 


JP das; Due the le . ` (2) 4 O. W. N. 120; 270, 295; 14 Ind, Dee, (N; s} 
did not accept the evidence of the witnesses ;. we” si en cy SEN 
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was stolen from his house. Ib is quite 
true: that his laying information about the 
“gun is consistent with his being in com- 
eplicity with the dacoity; but it is also 
consistent with his being entirely innocent. 
If there was nothing else in the case 
except the fact that a gun belonging ‘to 
him had been discovered in a tank and 
that he had laid information to the Police 
that that gun was stolen from his house, 
it would be impossible altogether to con- 
viet him. This is why I say there is not 
.that minimum evidence against him to go 
beforethe Jury. This being the position, 
the conviction of these appellants rests on 
the confessions and on nothing more. I 
,would allow the appeals of Jamunadas and 
Prabhudas, set aside the conviction and the 
sentences passed on them and direct that 
they be forthwith released. The fines if 
paid will be refunded. 

[G] I will now deal with the case of 

_ the appellants Balaram, Sheikh Madari 
and Sheikh Ibrahim. Each of them has 
been convicted under s. 396, Indian 
Penal Code. Balaram has been sentenced 
_to undergo rigorous imprisonment for ten 
years and each of the other appellants has 
been sentenced to undergo rigorous im- 
prisonment for seven years each. They 
are mentioned in the confessions of Ratan, 
Balai and Saroban but in my opinion there is 
ng other evidence against them. Now these 
appellants were under Police surveillance and 
the learned Sessions Judge has based the 
conviction of these appellants on the ground 
that they were visited on the night of the 
occurrence and were found absent from 
their respe¢tive houses. The learned Ses- 
sions Judge takes the view that this 
circumstance in itself corroborates the 
confession. I am unable to take the view. 
Ifthere was no other evidencain the case 
except the fact that onthe night of the 
occurrence these appellants were found 
absent from their houses, they could not 
-be convicted. That being the position, 
‘their conviction rests on the confessions 
and on nothing else and is, therefore, bad in 
‘law. I would allow their appeals, set aside 
the conviction and the sentences passed on 
them and direct that they be forthwith 
released. [G] 

[H] There remains the case of the appel- 
lant Bishundhari Singh who has been 
convicted under s. 356, Indian Penal Code, 
and sentenced to undergo rigorous imprison 
ment for seven years, Bishundhari Singh 
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has basa mentioned in the confessions or 
Ratan and Balai; but in my opinion other 
is no other evidence azgaiast him. The 
learned Sessions Judge has hased his con- 
viction on the fact that he absconded and 
gave a false account of his movements, lt 
is established in the case that he was in 
Jhalda ator aboutthe time of the occur- 
rence. He was however arrested in Gaya 
District and told the Police that he was 


in his home district for several months, 


The learned Judge has taken the view that 
the giving of a false account of his move- 
ments by Bishundhari Singh is corrobora- 
tive of the truth of the confessions.. I am 
again unable to agree with the learned 
Sessions Judge. lf there was no other 
evidence in the casa except the fact that 
he had absconded and when arrested gave 
a false account of his movements, he could 
not possibly be convicted of the offence 
with which he was charged. [H] That 
being so, his conviction rests only on the 
confessions and is, therefore, bad in law. 
I would allow his appeal, set aside the con- 
viction and the sentence passed on 
him and direct that he be released from 
custody. f 

` Geroope, J.—I have had the advant- 
agə of reading the judgment of my learned 
brother and I agree that the confessions 
made by the appellants Debendra Nath 
Bhattachirya and Kishori Dhobi are not 
admissible in evidence having regard to 
s. 24 of the Evidence Act. ` The 
Zimindar of Jhald2 locally styled as Raja 
Udhab Ohandra Singh has given his evi- 
denca in a very fair and straightforward 
fashion in this case and after reading 
it, it is impossible to avoid the conclusion 
that both confessions were the result of 
hopes held out to the confessing persons 
that they would be made approvers. In 


‘fact the learned Assistant GoVernment 


Advocate hardly disputes this, but he con- 
tends that the ‘ Raja” was not a person in 
authority within the meaning of the section. 
The learned Sessions Judge holds the view 
that even assuming thafthe confessions ° 
were made under such an inducement the 
Raja had no authority in the matter of the 
proceedings against the accused, in fhat 
it didnot lie within him to decide whether 
they should be made approvers®[B] The 
expression “person in authority” has 
not ben defined in the Evidence Acs 
but thera is nothing ia thé section justify, 
ing us limiting its applicdtion on the line 
e 
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indicated by the learned Sessions Judge. The 
zaminday was an Honorary Magistrate with 
third Glass powers and in this case moreover 
itis not disputed that he was called in by 
the Police a a prominent landlordin the 
locality to assist them in the investgation 
and that he did give them valuable assist- 
ance. Having regard to these facts and 
circumstances the conclusion must be that 
he Waseaperson in authority within the 
meaning of the section. [B] 

[H] As regards those appellants who were 
under Police surveillance, namely, Balaram, 
Kandu, Shikh Kinu, Sheikh Madari and 
Sheikh Ibrahim the position is that they 
are implicated in the retracted confessions 
of the three appellants Ratan Majhi, 
Balai Majhi, and Saroban Mahto and the 
learned Sessions Judge has rightly gone 
onthe principle that there must be cor- 
roboration of the retracted confessions and 
he finds such corroboration in the fact that 
- they were absent when the Police went to 
their houses on the night of the occurrence. 
But this isa mere suspicious circumstance 
quite consistent with the innocence of the 
accused and it is not,in my opinion, suffi- 
cient corroboration of the retracted con- 
fessions [H]. [J] There are numerous rulings 
on the subject of extent of corroboration 
required for a retracted confession, for 
example [Emperor v. Noni Gopal Gupta 
(1) and Empress v. Ashootosh Chucker- 
butiy (3)] where in effect it has been held 
that corroboration by circumstantial evi- 
“dence is not sufficient unless the circum- 
stances constituting corroboration would, if 
believed to exist, themselves support a 
-conviction. [J] Obviously this is not the case 
-here and these four accused must likewise 
be acquitted. 

Applying the same principle to the case 
of Bishundhari Singh the -corroborative 
evidenge is not ‘sufficient for his convic- 
tion, as it consists merely in the fact 
that he gave*a false account of his move- 
‘ments after the dacoity and he must be 
_ acquitted. 

As regards «Jamuna and his brother 
Prabhu Das there was direct evidence 
from Sridhar and Trilochan respectively 

that they. had recognised them. But the 
aidarned Sessions Judge has rightly dis- 
carded his evidence and the corrobora- 
yion of the retracted confession consists 
- jn their case òf the recovery of ¢he gun 
oF O. 483; 3 GL. R. 270; Y 
9,9 ind. Deo (x. a 307 PE eC 
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belonging to both and the fact that Prabhu 
gave information to the Police on the 
morning after the dacoity thatthe gun hag 
been stolen. It seems tome that if Prabhu 
was socool and calculating as to try to 
put the Police off the scent with the false 
information of the theft of the gun, it is 
incredible that before lodging an informa- 
tion he would not have assured himself 
that the gun would never fall into the 
There was no necessity 
for him to report the loss of the gun. 
It might have been discovered at the time 
of the renewal of the license, but that 
would have’ been some four or five months 
later. I find it extremely difficult to-believe 
that if he were oneof the dacoits, he would, 
immediately after the dacoity, have gone 
out of his way toput the Police on the right 
tract. Thisis clearly the position. Thus 
the corroborating evidence relied on by the 
learned Sessions Judge not being inconsist- 
ent with the innocence of both these 
appellants, in fact being in favour of it 
I would hold that they must be acquitted. 

I concur with my learned brother in his 
view of the cases of Kunja Rai, Ratan, 
Balai and Saroban appellants and the 
sentences passed on them are obviously 


not excessive having regard to the 
desperate nature of their offences. 
B. K. P. l Order accordingly. 
A.N. A. 


ë 


ALLAHABAD HIGH COURT. 
Oriminau Revision No. 760 of 1926. + 
January 24, 1927. 
Present:—Mr Justice Banerji. . 
RAJ NARAYAN PANDEY—Appticant 
versus A 
EMPEROR-— OPPOSITE Party. 
Criminal Procedure Code (Act V of 1898), ss. 110, 
439-—Security proceedings—HEvidence of Suspicion, 
admissibility of-—Revision—High Court, ‘interference 


"bough the High Court is not a Court of Appeal 
in cases under s. 110 of the Criminal Procedure Code 
and the responsibility of administering that, section 
does not rest upon it, it is nevertheless a section 
which ought to be administered with scrupulous 
care both by the Court of first instance and the 
Appellate Court. Itis only when scmething appears 
unsatisfactory and unusual in the proceedings of the 
lower Court that the High Court will look into the 
record to examine whether the order under s. 110 
has been properly passed. [p. #87, col. 1; A] 
Tnquiries under Oh. VIL of the Oriminal Procedure 
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Code are governed by the ordinary rules of evidence 
and evidence which is not admissible under the 
Evidence Act cannot be admitted in proceedings 
under s. 110 of the Criminal Procedure Code. [p. 
837, col. 1; B] 


Mere suspicion is no evidence in a case under s. 
110 of the Criminal Procedure Code, [p. 887, col 2; C] 

Criminal revision from an order of the 
Sessions Judge, Benares, dated the 25th of 
October 1926. - 

Mr, Sailanath Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown, 


JUDGMENT.—This is an application 
in revision by one Raj Narain, who has 
been directed by a Magistrate of the First 
Class of Benares to furnish security for good 
behaviour. That order has been confirmed 
in appeal by the learned Sessions Judge. 
[A] Although the High Court is nota Court 
of Appeal, in cases under s. 110 of the Crimi- 
nal Procedure Code and the responsibility 
of administering that section does not rest 
upon it, it is nevertheless a section which 
ought to be administered with scrupulous 
care both by the Court of first instance and 
the Appellate Court. It is only when some- 
thing appears unsatisfactory and unusual 
that this Court will look into the record to 
examine if the order has been properly pass- 
ed.[A] The case appears to have been put up 
before a Magistrate by the Police and evidence 
which has been repeatedly held to be inad- 
missible by this Court, has been used as 
substantive evidence against the applicant, 
Moreover, it has been brought to my notice 
that a fnding of both the Judge and the 
Magistrate, is contrary to the evidence of a 
witness called Mohammad Ismail. I have, 
therefore, examined the evidence in this 
case. The evidence can be divided into 
two parts. (1) The evidence of the Police 
witnesses showing in how many cases both 
cognizable and non-cognizable, the appli- 
cant Raj Narain had been suspected. (2) 
Evidenceofgeneralrepute. [B]I mustatthe 
outset repeat what was said by Mr Justice 
Chamier in the case of Bechat v. Emperor 
(1), namely, that inquiries under Ch. VIII, of 
the Criminal Procedure Codeare governed by 
the ordinary rules of evidence and evidence 
which is not admissible under the Evidence 
Actcannotbe admitted in proceedings under 
s. 11U ofthe Criminal Procedure Code. [B] In 
that case Mr. Justice Chamier also observed 
that evidence of generalrepute may be either 


; ) 26 Ind. Cas. 153; 12 A. L. J. 987; 15 Or. L. J. 
05. ; 
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evidence as to general opinion of the neigh- 
bourhood or community in which the.person 
suspected lives or to which he belongs or 
the personal opinion of the witnesses who 
are examined. The gentleman responsible 
for prosecution in cases like this may with 
great advantage read and study that ruling 
and [C]although it has been repeated over 
and over again that mere suspicion is no 
evidence in a case, in this case the earned 
Sessions Judge has treated it as substantive 
evidence and has held that in a number of 
cases the suspicion was well-founded, what- 
ever that may mean. Reference may also 
be made to the following cases as regards 
the admissibility of evidence in which 
Gourts have repeatedly held that suspicion 
is no evidence. See the cases of Chandi v. 
Emperor (2), Sanku v. Emperor (3), Raham 
Ali v. Emperor (4) and Raja Ram v. 
Emperor (5). [C] 

On the 28th June, 1926, the Magistrate 
recorded the following order. “Whereas I 
am satisfied from the Police record that you 
Raj Narain are by habit a thief and house 


breaker, you are called upon to explain - 


why you should not be bound over to be of 
good behaviour and conduct and furnish 
two good and reliable sureties of Rs. 2,000 
each anda personal bond of Rs. 500 for 
three years.” Raj Narain is an ordinary 
cultivator having a few bighas of land and 
it looks as if the persons responsible for this 
prosecution wanted to besurethat Raj Narain 
should not be able to furnish security and 
will have to remain in Jail for three years. 


- Otherwise it is absolutely inexplicable as to 


why such heavy security Was demanded in 
the first instance. From the evidence of 
Sub-Inspector Abdul Bari it appears that 
Raj Narain had a history sheet and the 
history sheet was opened in the year 1922. 
Abdul Bari says that he belongs. to “class 
No. 1”. What the meaning of tha’ expres- 
sion is nobody has been able to explain to 
me nor am I aware of the classification of 
history sheets. Be that as it may, although 
Raj Narain was under Police surveillance 
since 1919 he was not suspected until the 
31st July, 1922, and within two months he 
was suspected of three crimes, but those 


(2) 46 Ind. Cas. 841; 21 O. O. 132; 19 Cr. af J. 
5 


(3) 73 Ind. Cas. 35% 9 0. & A. L. R. B9; 24 CeL. 
J. 608; A.I R. 1924 Oudh 112 

(4) 2% Ind. Oas. 231; I A. L, J. 461; 14 Or. L. J, 

7 o 


407. . e 
(5) 60 Ind, Cas. 673; 23 0.26, 371; 2200r. In J 
273, on 
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who suspected him have not been examined 
in thig case, Then Abdul Baii makes a 


‘curious statement that Raj Narain ‘abscond- 


ed’, Raj Narain has.never been convicted 
of any offenc’ and itis not known for com- 
mitting what effence he absconded. One of 
the’ witnesses for the prosecution states that 
he absconded because he knew proceedings 
were going to be taken under s. 110 against 
him ‘and another witness states that when 
proceedings were taken against some other 
person it was not considered that there was 
sufficient evidence against Raj Narain. 
According to the statement of Raj Narain 
he went away from his village to seek 
ervice, so I find no case in which he was 
‘suspected until the 6th August, 1924, but 
the man who suspected him has not been 
ealléd. He was again suspected in July 
and August, 1925 in four cases, but none of 
the complainants have been examined. 
The evidence of suspicion in non-cognizable 
cases to my mind shows a deliberate inten- 
tion to fabricate evidence against Raj 
Narain, and the man who is responsible 
for it seems to be one Mata Badal Mukhia, 
a witness whom the learned Sessions Judge 
has not believed. Nocomplaint was filed 
with reference to these non-cognizable cases 
in which he was suspected....When a report 
is made of an offence in which the com- 
plainant takes no steps and when at least in 
three of them, Mata Badal figures, the 
whole thing seems very suspicious. Both 


the learned Judge and the learned Magis- 
“trate have stated that on the 25th August, 
. 1925, Mobammad Izaq, constable, found. the 
. accused sitting at night with some asscciates 


meara tank. He went and informed the 
Sub-Jnspector who returned to make a 
search and the accused fled away. This 
statement although to be found in 
the evidence of Abdul Bari, is flatly 
contradicted by Mohammad Izaq, who 
‘has been examined in the case. Mobam- 
mad Izaq saw ho one at the Pokhra. The 
report, which is Ex. 29, gives an absolutely 
different version from what Abdul Bari 
would seem to want the Court to believe, 
and this is one of the reasons why I gave 
notice to the dearned Assistant Government 
Advocate that the whole of the evidence 
would have to be examined in the case. I 
will now examine the evidence of general 
repute. A number of witnesses have been 
examined on behalf of the prosecutien and 
& number on behalf of the defence, The 
Arat witness of general repute ia one Bite 


e 
s 
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Ram and he says that the ‘accused was 8 
thief and “committed theft in gang". This 
witness goes on to say that the accused does , 
not commit theft daily but he does it often 
and he has thought him to be a habitual 
thief and a robber for the last six or seven 
years. He further states that heheard from 
Mata Badal, Sheo Shankar, Badri Nath and 
Sadiq Husain that the accused was a bad 
character. Then in cross examination he 
states that theft was committed in the house 
of Sukha more than two yearsago. A report 
was not made in his presence. “All men 
saw” that the theft was committed by the 
accused. Butit appears that the accused 
was never prosecuted although according 
to this witness all the men saw the accused 
committing theft. The witness further 
goes on to say that he had personal know- 


ledge that the theft was committed by the 


accused in the house of Naunidh Singh and 
Bhagwanti. His personal knowledge was 
that all people said so, and Mata Badal seems 
to be his informant. He does not know any- 
thing about the details of Raj Narain’s pro- 
perty. It seems to me that this witness 
although according to his own statement 
bas an annual income of Rs. 2,000 seems to 
be a joint cultivator of land with ` Mata 
Bandal and he has implicitly accepted what 
Mata Badal has told him. The next wit- 
ness is Sadiq Husain, who is a zemindar 
and pays Rs. ?4 as revenue and Rs.8 or 9 
as rent. He says that the accused is a 
thief and house breaker by habit and he 
has known him as such for the last six or 
seven years. Furtherthat the publie con- 
sider the accused asa thief and robber by 
habit. This man is not a resident of Fateh 
pur, the hamlet in which the accused lives, 
In cress examination he states that no theft’. 
was ever committed in his house or in his 
village. Mata Badal seems to be his inform- 
ant. The next witness is Jai Mangal Singh, 
who is also not a resident of Fatehpur. 
His evidence also is that the accused was 
a thief and house breaker by habit and an 
associate of bad characters, and that ihe 
public consider him “as such. In cross- 
examination he says no doubt that he was 
threatened by the accused, -but no theft has 
been committed in his village. He has 
never seen the accused actuslly commit 
theft. Then he goes on to say “he remain? 
ed absconding for six months and so I 
thought him a thief.” This evidence to my 
mind is worthless. The next witness is 
Bhso Bhankar Das. He ie net a resi. 
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dent of the accused's village, but says that 
the accused was a thief and robber by 
habitin gang.” He.says that he consider- 
d Raj Narain a thief and a house breaker, 
n cross-examination he has given a curious 
story about Raj Narain’s attempt to get a 
goat from one Mahabir Singh, but Mahabir 
Singh has not been called to prove the 
fact. This witness was once convicted 
under s. 210 of the Indian Penal Code. 
Nothing further need be said about his evi- 
dence. The next witness is one Badri Nath, 
who isa mukhia of Bara Gaon. He comes 
forward with a new story about the bad 
character of the petitioner. He says that the 
accused was a thief, bad character, commit- 
ted mischief by cutting crop and burning 
fields and houses and he has known. the 
accused as such for years. 
mentions a number of persons and says 
they committed theft and house-breaking 
by habit. Although he is a mukhia he 
never made any report, but on.the 13th 
July, 192°, at 1L o'clock he mentioned all 
about the accused to the Sub-Inspector. 
"Ib must be borne in mind that the notice 
read out to the accused was dated the 28th 
June. As regards the incendiary habit of 
the accused he says that Mahabir Singh's 
sugarcane was burned this year. No 
_report was made but the accused was sus- 
pected. He had however, not mentioned 
this fact to the Sub-Inspector even. - The 
next witness is Mata Badal. The learned 
Sessions Judge.does not accept the evi- 
dence of Mata Badal. P. W. No. (10) is 
Mukhia. Hesays there wasa theft in his 
house a year ago and .he suspected the 
accused. P. W. No. (11) is Bhondal Singh. 


He says that Raj Narain was a thief and a 


House breaker by habit, a theft was about 
to be committed. in his house, how he could 
- guess thata theft was to be committed, he 
does not say he went out and he saw five 
or six men standing. This was 10 or 11 
years before the case, and this is the basis 
of his opinion that the ascused was a thief 
and a house breaker by habit, The next 
witness is Rajjab Ali, who also does not 
live in the same village, but gives his evi- 
dence that the actused had a general re- 
putation of being a thief by habit and he is 
a “man of gang” One day an hour before 
sunset he saw somemen sitting under a tree 
andtwo men stood up. The witness en- 
quired from them as ‘to what they were 
doing and he ‘was told to go away. The 


pame night a theft waa committed in. the 
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house of Jagrup. He, therefore, expressed 
the opinion that Raj Narain must have 
been concerned in the theft. I may men- 
tion that the two persons who stood up 
were Debi and Raja and not tRe accused. 
The witness does not possess any property 
and lives with his brother who*has 7 bighus 
of land. P. W. No.(13) is Rup Ram a Mukhia 
of Sharpur. He says the accused was a 
thief by habit and committed theft inegang 
and that since the accused has grown up 
that is for the last 10 or 15 years he has 
thought the accused to be a thief, S'me 
people told him that the accused was a 
thief, but these people have not been ex- 
amined in the case. P, W. No 15 is Sdhdeo 
and he says that Raj Narain was a thief by 
habit. Hecommitted mischief by cutting 
crops and committing theftsin gang. The 
reason why heconsiders the accused as a 
thief and as a person who committed mis- 
chief by cutting crops is that people said 
so, and that 9 or 10 months before he gave 
his evidences he had gone to collect rent 
from Ram Nath and the accused gave him 
threats. The accused and his associates 
ran at him to beat him and although he 
made a report he never prosecuted any of 
them. In cross-examina'ion he states that 
he called the accused a thief because othera 
say so. The accused damaged the crop of 
Ram Nath. This witness is not a resident 
of the same village as Raj Narain, but lives 
5 or6 bighas away. Tne next witness Saddu 
Mal is an ekka driver and lives a mile away 


-from the accused. This witness one night 
-woke up aad saw 5 or 6 men passing his 


house and the accused was one of them, and 
on his enquiry as to who they ewere, they 
gave him threat. In cross-examination he 


‘gays that the accused chased him to beat 


him and so he says that he is a thief. That 
is all the evidence called by the prosecution 
to prove the general reputation of the peti- 
tioner. The accused has called a number 
of witnesses who all give him’a good char- 
acter. Iam, of opinion that the evidence in 
this case doas not make out that the peti- 
tioner was by habit a thief and house 
breaker. I, therefore, set aside the order 
req iring him to furnish securiéy to be of 


with released. ° 


Z, K. Order sebastde, o 


‘good behaviour and direct that he be forth» 
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NAGPUR JUDICIAL.COMMIS- 
ki SIONER’S COURT. 
CRIMINAL Reviston No. 14 or 127. 
¢ Marth 10, 1927. 
Present:—Mr, Findlay, J.C. 
MAHADEO KOSHTI—Come.atnant— 
APPLICANT 
versus 
NARAYAN AND oTaHers—Accusep—Non- 
APPLICAN18, 

Penal Code (Act XLV of 1860), ss. 405, 406—Cri- 
minal breach of trust— Trust for illegal purpose— 
Breach, whether. offence-- Wager—Stake-holder— Mis- 
appropriation of stake—Criminal liability. 


‘The trust contemplated by sa. 405 and 406 of the 
Penal Code need not be in furtherance of a lawful 


‘object and it will be nv defence to a prosecution for 


an offence under s. 406 of the Penal Code to say that 
there was no legal contract to deliver the trust pro- 
perty tothe complainant. [p. 890, col. 1; A] 

A stake-holder who misappropriates to his own use 
the stakes deposited with him for a wager, is not 
absolved from criminal liability by the fact that there 
was no legally enforceable contract to pay the money 
over tothe winner. [ibid; B] 

In re Chinna Karuppa Muppan (1), relied on. 

Criminal revision against an order of the 
Sessions Judge, Nagpur, dated the 21st 
October, 1426, in Criminal Revision No. 29 


- of 1926. 


Mr. A. Razak, for the Applicant. 
Mr: A. N. Chorghade, for the Non-Appli- 


cants, 


ORDER. —The present applicant filed 
a complaint in the Court of the City Magis- 


trate against the five non-applicants on the 


ground tbat they had conducted a sawda 
sbop for dealing in American. Futures in 
Nagpur City, that he bad entrusted them 
with certajn monies with a view.to sawda 
dealings and although he claimed to have 
fulfilled the conditions necessary for the 
successful termination of the deal, they 
had failed to pay him the amount due and 
were guilty of offences under ss. 420 and 
406, Indian Penal Code. 

The City Magistrate dismissed the com- 
plaint on the ground that the acts alleged 
against the non- applicants only amounted 
to a breach of a wagering contract and did 
not constitute any criminal offence, The 
Sessions Jydge, on an application for revi- 


sion made to him, remarked that the com- 


. Painant could have no remedy against the 
non applicants in a Civil Court and was 
“also of opinion that no criminal offence had 
been committed. 

‘For my own part, although it is obvious 
that ethe s0- called contract or agreement 
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between the parties was ‘an illegal one, or 
one which anyhow would not be enforced 
in the Civil Courts, the question of criminal 
reaponsibility seems to be on a wholly 
different footing. The opening words “of 
s. 405, Indian Penal Code, are peculiarly 
wide, viz, ‘Whoever, being in any manner 
entrusted with property, or with any domi- 
nion over property, dishonestly misappro- 
priates or converts to his own use that 
property.” [A] The trust contemplated by 
ss. 405 and 406 need not be in furtherance 
ofa lawful object. The present case seems 
to me absolutely analogous. to that of a 
stake-holder who misappropriates to his 
use the stakes deposited with him for a 
wager. It would, in my opinion, be no 
defence in a criminal prosecution for an 
offence under s. 406, Indian Penal Code, for 
such a stake-holder to say that there was 
no legal contract to pay the stakes over to 
the winner.|A] There was, in any event, a 
legal contractand obligation legally sce. 
able on the part of the stake-holder to 
repay the deposit to the person who had 
made the wager [B]If, therefore, instead of 
paying over the money to the winner, the 
stake-holder misappropriates it or converts 
it to his own use, I am unable to see why 
the fact that there was no legal contract to 
pay the stake-money over to the winner,” 
should absolve thestake-holderfrom criminal 
liability if he misappropriates the amount 
himself. [B] A case which presents come 
analogy tothe present one is that of In re 
Chinna Karuppa Muppan (1). The com- 
plainant there left his flock of sheep in pos- 
session of the accused in pursuance of an 
absolutely illegal purpose, viz, to prevent 
them from being taken in execution of a 
decree against him. The accused mis- 
appropriated some of the sheep to his own 
use. Collins, ©. J, and Parker, J., held 
that though the trust created with regard 
to the sheep was for an illegal purpose, 
that was no sufficient answer to a charge 
under s. 406, Indian Penal Code. I am, 
therefore, of opinion that, on the allegations 
made in the present-case, the lower Oourts 
were wrong in summarily dismissing the 
coioplaint in the way they did, and also 
on the allegations put forward in the com- 
plaint, there seems to mé a case for enquiry 
as regards cheating. 


The orders of the Sessions Judge and of 
the Sub Divisional Magistrate, dated 21st 


(1) 1 Weir 463; 
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October, 1926and 7th July, 1926 respectively, 

are accordingly set aside and the complaint 

case will be re-tried by such other First 

Glass Magistrate as the District Magistrate 

may select therefor. 
G. R. D, i 
ANA. 


Order set aside. 


MADRAS HIGH COURT. 
URIMINAL Revision Cass No. 792 op 1926, 
(URIMINAL Revision Partition No. 668 oF 

1926). i 
g .February 9, 1927. 

Present : —Mr. Justice Wallace. 
RAMA NAIDU—COMPLAINANT—PSTITIONER 
versus 
VEERAPURAM VENKATASAMINAIDU 
` alias CHINA NAIDU—Accusep — 
RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. 208— - 


Dismissal of complaint by Village Magistrate—Subse- 
quent complaint before Sub-Magistrate, whether: com- 
petent—Principle of autrefoi acquit, applicability of. 
Section 203 of the Criminal Procedure Code has no 
application to the proceedings of a Village Munsif. 
Therefore, the dismissal of a complaint by a Village 
-Magistrate for default isnot, so far as the Criminal 
Procedure Code lays down, any bar to a Sub-Magis- 
trate proceeding with the case. Neither. does the 
principle of autrefoi acquit apply to ‘such a case. 
Petition under ss. 435 and 439 of the Code 
of Oriminal Procedure, 1898; praying the 
High Court to revise the order, dated the 
16th September, 1926, of the -Second Class 
Magistrate, Tiruvellore, in C. C. No, 339 
of 1926. 2 
` Mr. H. Suryanarayana, for the Petitioner. 
e The Public Prosecutor, forthe Orown, _ 
Mr. C. Narasimhachari, for the Respond- 
ents. 


ORDER.—This is an application to 
revise the order of discharge passed by 
the Second Olass Magistrate, Tiruvellore. 
The petitioner preferred to him a complaint 
of offences under ss. 417 and 323, Indian 
Penal Code. The case was taken up under 
s8. 323 only and process-issued. The accused 
then put forward a petition thata complaint 
on the same facts had been put in by the 
pefitioner to his Local Village Magistrate 
and that the Village Munsif had dismissed 
itfor default of appearance. Accused con- 
tended that that dismissal barred the juris- 
diction of the Sub-Magistrate to entertain 
the complaint, The Sub-Magistrate hold- 
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ing that the dismissal ofthe complaint by 
the Village Munsif amounted to a dismiseal 
of a complaint under s. 203, Criminal Proce- 
dure Code, held that it was not open to him 
to proceed with the case so long as the dis- 
missal remained in force and he, therefore, 
discharged the accused. The petitioner 
comes up in revision. . 

Now, the Magistrate is obviously wrong 
in holding that s. 203, Criminal Procèdure 
Code, has any application tothe proceedings 
of the Village Munsif.. The Code itself, ex- 
cept in a very few specific instances, does 
not apply to Village Munsifs. 'Therefcre, 
the dismissal of the complaint by the Village 
Munsif is not, so far as-the Criminal Proce- 
dure Code lays down any bar to the Magis- 
trate proceeding with the case. 

It is argued, however, by the accused that 
the principle of autrefoi acquit will apply 
generally, apart from the Criminal Proce- 
dure Code. To apply such a principle to 
this case involves two propositions, first, 
that, the dismissal by a Village Munsif ofa 
complaint for default of ,appearance tanta- 
mounts to an acquittal. and second, that the 
acquittal by a Village Magistrate, which is 
not a recognised tribunal under the Crimi- 
nal Codes, will attract the application of the 
general principle. 
sitions is self-evident and I am not prepared 
to acceptthem without further considera- 
tiop. It does not seem to me, however, ne- 
cessary to settle this point in the present 
case. Instead of coming up here to have the 
Village Magistrate's order set aside, the 
petitioner has chosen to come up here to 
have the Sub-Magistrate’s order set aside. 
He has not chosen to come up Here to have 
the Village Magistrate’s order set aside. 
He has not chosen the easier remedy but 
the more difficult and complex one. The 


- case is after all a very petty one which the 


petitioner chose in the first instance to have 
decided by the Village Munsif. Iam not 
prepared to pass in his favour any order 
which will have the effect of bringing the 
case into a forwm where the petitioner did 
not in the first instance desire it to be 
tried I, therefore, decline to interfere and 
dismiss this petition. ° 

“VN Y. l Petition dismissed. ° 


Neither of these propo- 


o 
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LAHORE HIGH COURT. 
Criminal ApPuaL No. 705 or 1926, 
November 4, 1926, 
Presént;—Mr. Justice Fforde and 
Mr. Justice Addison. . 
* FAZAL KHAN—Acousgo—APPELLANT 
versus I 


EMPEROR—RESPONDENT. | 

Criminal Procedure Code (Act V of 1898), s. 489—- 
“Acquittal, meaning of—Charge under s. 802—Con-~ 
-viction under s, 304—Revision—High Court's power 
to alter conviction to one under s. 802. 
_ For purposes of s, 439, Criminal Procedure Code, 
acquittal means a complete acquittal and discharge 
‘ofall the allegations and facts charged and not an 
acqujttal on one charge and a conviction on an- 
other. Therefore, where an accused is charged 
under s. 302, Penal Code but is convicted under s. 
‘304, Penal Oode the High Court is competent in 
revision to alter thé conviction from one under s. 304 
to one under s8. 302, Penal Code. [p. 892, col. 2; Aj 
> yv. Sheo Darshan Singh (1), dissented 


Appeal from an order of the Sessions 
Judge, Attock at Campbellpur, dated the 
“28th April, 1926, 

Mr. Balkishen Mehra, for the Respondent. 


JUDGMENT. 

Fforde, J.—The appellant was tried 
under gs. 302 of the Indian Penal Code of 
having murdered a young girl celle Mus- 
ammat Sakina Jan by stabbing her a 
“number of times with a spear. The learn- 
ed Sessions Judge somehow came to the 
‘conclusion that the offence was not mur- 
‘der, and he convicted the appellant 
under the first part of. s. 304 of the 
Indian Penal* Code and sentenced him to 
rigorous imprisonment for ten years.. He 
appealed through Jail, and the „matter 
came before Broadway, J., who directed 
that notice should issue to the appellant 
‘calling on him to show cause (1) why the 
convigtion should not be altered to one 
under s. 302 of the Indian Penal Code 
and a sentehce of death passed, and (2) 
why the sentence under s. 304 of the Indian 
Penal Code should not be enhanced, 

Mr. Balkishan Mehra appears on behalf 
of the respondent in the revision matter. 
The case is a perfectly clear one. The 
econvict admitted that he stabbed Musam- 
. Mmt Sakina Jan three times with a spear. 

The. medical evidence shows that there 

were in fact five incised wounds, one of 

them, -1}”% ‘1’, penetrating tbe chest 
“cavity, and grother penetrating the aba 
< domiaal eavity. From the latter wound 


e 
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the large intestine was protruding. The 
covering of the heart ‘was cut opposite 
the chest wound, and the pulmonary artery 
on the right side was also cut. It is quie 
clear from these injuries,.and from the 
convicts own admission) that he either 
intended to kill the girl or that he intended 
to inflict such injuries as he knew were 
likely to cause death. ; 

Upon the evidence which was before the 
trial Court he should, in my opinion, have 
been convicted of an offence under s. 302 
of the Indian Penal Code. The case was 
clearly one of murdér and nothing else, 
and by no possible construction of the 
Penal Code could it be held to fall within 
the provisions of s. 304. Mr. Balkishan 
Mehra who has been assigned for the 
defence on the hearing of the revision ap- 
plication (the Crown not being represented) 
has, relying upon Emperor v. Sheo Darshan 
Singh (1), argued that the conviction cannot 
be altered to one under s. 302, as this 
would have the. effect of converting a find- 
ing of acquittal under that section to one 
of conviction. [A] In my opinion, to alter 
the conviction from one under s. 304 to one 
under s. 302 and to pass an appropriate 
sentence under the latter section, does not 
amount to altering” an acquittal into a 
conviction, Wherea person has first been 
tried under e. 302, and convicted under 
s. 304, this does not mean, for the purposes of 
s. 439 of the Code of Criminal Procedure, 
that he has been acquitted under the former 
section This Court.in Bhola v. Emperor 
(2) has held thatacquittal means a complete 
acquittal and discharge of all the allega- 
tions and facts charged, andmot an acquit- 
tal on one charge and a conviction gn 
another. If further authority is required 
for this proposition it is to be found in 
Kambam Bali Reddy v. Emperor (3). In 
R. v. Bayard (4), it was held that the words 
“acquitted upon an indictment” mean 
“acquitted of all the misdemeanours charg- 
ed inthe indictment.” 

For the reasons given above I find my- 
self unable to accept the view taken by the 
learned Judges of the Allahabad High 
Court in Emperor v. Seo Darshan Singh 
(1). [A] 

(1) 65 Ind. Oas. 858; 20 A. L. J. 190; 23 Or. Ts, J. 
202; 44 A. 332; A. I R. 1922 All. 487. : 
saa 12 P. R. 1904 Cr.; 1 Cr. L. J. 942; 110 P. L. R, 

i 22 tnd. Cas, me 37M, 119; 15 Or. L. J. 180. 
K 1802) 2 Q. B. 181; 67 1. %, 313; 40° W, Bi 
628; 17 Gos., O, ©, 872; 86 J,-P. BEO | f 
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I would, accordingly, alter the conviction 
toone under s. 302, Indian Penal Code, but 
as the Crown has not appeared to prosecute 
thi revision, and as the respondent isa 


yowth of only 18 years of age, I donot, 


think it is necessary to impose the death. 
penalty. I would accordingly impose the 
lesser punishment of transportation for life. 
Addison, J.—I concur. 
E- L. Conviction altered. 


MADRAS HIGH COURT. 

OnximinaL Revision Cass No. &08 or 1925, 

(Criminar Reviston Petition No. t64 
oF 1925). 
January 8, 1426, 
Present:—Justice Sir William Watkins 
© Phillips, Kr, : 
SIVAPURAM VENKATA SUBBAYYA— 
PETITICNER 
TeTEUS 
MUHAMMAD FALAUDDIN KHAJI 
- AND OTHERE— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 144-— 
Order prohibiting members of one community from 
exercisiny rights secured under decree, legality of— 
eke of Magistrates to protect exercise of lawful 
rights 


Although in cases of sudden emergency it may be 
necessary to restrict a person from exercising a 


perfectly lawful right, it should not be necessary to 


prevent that person not only in a particular occasion ` 
in the hear future but for all time from exercising ` 
that right merely because it would be too much 


trouble to the Magistracy to-render him adequate 
protection against persons who intend to disobey the 
law. [p: 893, col. 2; A] l 
` Orders under s. 144, Criminal Procedure Code, are 
certainly ‘not intended to be used as a means of 
depriving the citizens of lawful rights which have 


been declared by competent Courts. -[p. §94, col. 1;B] . 


Where the Hindus of a place who have obtained a 
decree declaring their rights as against the Muham-, 
madans to take procession with music outside a mosque 
on certain conditions, give reasonable notice 
to the authorities that they propcse to take their 
procession, it is incumbent on the authorities to take 
such action as will protect their rights. Those 
who «bstruct may have, if necessary, to‘ be bound 


over to keep the peace or it may be necessary ' 
to introduce armed force to compel them to do so.. 


ibid; C] 
Petition, under ss. 485 and 439 of the Code 
of Criminal Procedure, 1598, praying the 
High Court.to revise the order of the 
Court of i Po Divisional Magistrate, 
F ] l x 
Nellore, in- ial of 1925. l 
Messrs V. L. Ethirajand A. S, Sivakami- 
nathan, for the Petitioner. : 
Mr. P. Chenchiah, for the Respondents. 
The Public Prosecutor, for the Crown. © 
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. ORDER.—It appears that for some 
years past there has been considerable 
friction between the Hindu and Muhamm- 
adan inhabitants of Nellore. This wes 


due to the objection takem by the Mubkam- - 


madans to music being played outside 


their mosques while the Hindus were taking. 


religious processions through the streets. 
In 1917 the then District Magistrate con- 
sidered the question and advised fhe 
Hindus to file a suit to establish their 


. righte. “They accordingly filed a suit in the 


Munsit's Court in the same year and obtain- 
eda decree on 2nd October, 1918. That 
decree was subsequently confirmed by the 


. District Judge on appeal. In this decree 


their right to take procession with music 


outridé the mosques was declared, subject. 


to certain conditions as to time. Accordingly 
inly19,a procession was taken but owing 
to the action of some of the Muhammadans 
there was a riot and three perscns wele 
killed and other injuries inflicted. 

Since that time, no procession has been 
taken by the Hindus, apparently becauee, 
they were afraid to do so without special 
pe:missicn from the Magistracy and „the 
Magistracy has declined to give that rer- 
mission, An order bas now been passed by 
the Sub-Divisional Magistrate under s. 144, 
Criminal Procedure Code, forbidding the 
Hindus to conduct a precession on 13th 


Januaiy, 1926. The application for leave. 


to take the procession was made so early 
as October, 1925. [A] The Sub-Divisional 
Magistrate while recognising no doubt the 
rights of the Hindus to take the proces- 
sion, held that the likelihood of rioting, 
and bloodshed was too great to allow them 


to exercise their lawful rights. TRisseems - 


to me to be a confession of impotence on the 
part of the authorities. The District Magis- 
trate is undoubtedly the person whois to lcok 
after the peace of his Districtand naturally 
in cases of sudden emergency it may be 
necessary torestrict a person from.exercising 
a perfectly lawful right. But it should not 
be neceseary to prevent ihat person not only 
in a particular occasion in the near future 
but for all time from exercisifg that right 
because it would be too much trouble to 
render him adequate- protection aginst per- 


sons who intend to disobey the law. [A] Anye», 


interruption of the procession by the Mu- 
hammadans so long as it is conductéd ‘in 
accordance’ with the decree of the Civil 


Court isun&oubtedly an infraction of the law: 


‘and for the Government to state that they 


. 


“gi. 


are not prepared to prevent the infraction of - 


the law and to restrain law-breakers from 
interfering with lawful rights is practically 
to abdicate all authority. [B] Orders under 
s. 144, Criminal Procedure Uode, are certain- 
ly not intended to be used’dsa means of 
depriving the citizens of lawful rights 
which have been declared by competent 
Oosurts,[B] In the present case the procession 
tlat,is sought to be taken is fixed for the 
13th January, 1926, and consequently it 
would not be very difficult for the author- 
ities to take adequate steps to prevent any 
interference with the procession. I do not, 
therefore, propose toset aside the present 


order as itis toolatein the day. [C] But. 


Iam far from saying that a similar order 
should be passed hereafter. If the Hindus 
apply again to take procession and give 
reasonable notice to the authorities that 
they propose to todo so, I think, it would 
be incumbent on ‘the authorities to take 
such action’ as will protect the rights of 
the Hindus. The Muhammadans may have 
to be bound over to keep the peace or it may 
be necessary to introduce armed force to 
compel them to do so. But, whatever may 
benecessary should be done in order to 
protect the rights of the Hindus, who I 
may say, have been very careful not to 
exceed their rights and have even offered 
to pay the extra cost incurred by the 
Government in protecting their rights. [C] 
While, therefore, I cannot set aside this 
order at the present moment owing to the 
fact that there is no time to take steps to 
prevent a breach of the peace, I have ex- 


pressed my viewsas to what should be the - 


procedure hereafter. If the time had not 
been so short, I should have set aside the 
present order. 

Y. N. V. Order accordingly. 


ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No. 137 or 1927. 
March 21, 1927. 
Present :—Mr. Justice Igbal Ahmad. 
JAGAN NATH PRASAD— APPLICANT 
VETSUS 
EMPEROR— OPPOSITE PARTY. 
"sa Criminal Procedure Code (Act V of 1898), ss. 187, 
$9—Nuisance proceedings—Imperative duty of 
a Magistrete, to take evidence before making order 
absolute. - Wa 
The provisions of s. 137 (1), Oriminal Procedure 
Gode, are mandatory and before makifig a condi- 
tional order absqlute under the section it is impera- 
tive fhat evidence should be taken in the case as ina 


. al 
. 
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summons case. A Magistrate cannot, therefore, without 
recording evidence on the point, act on his own opinion 
and decide, whether a particular erectioncauses an 
obstruction to a public place or not. [p. 895, col. 1; Al 

Criminal reference made by the Sessions 
Judge, Shahjahanpur, dated the 25th J&n- 
uary, 1927. Ż 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT .—This is a Reference by 
the learned Sessions Judge of Shahjahanpur . 
under s. 438, Criminal Procedure Code, re- 
commending that an order passed by a 
Magistrate of the First Class under e. 137 
(3), Oriminal Procedure Code, be set aside 
and the learned Magistrate be directed to 
hold a further enquiry before making his 
conditional order under s. 133, Oriminal 
Procedure Code absolute. 

A notice unders. 133 (1), Criminal Pro- 
cedure Code was issued so far back as the. 
3lst October, 1924, calling upon Jagan Nath 
Prasad to remove a balcony constructed by 
him. Jagan Nath Prasad appeared and 
showed cause against the conditional order 
and that order made absolute on the 5th of 
January, 1925. This order was set aside by 
this Court and then a fresh conditional order 
was made, with respect to the same balcony 
by the Magistrate concerned onthe 29th 
of May, 1925, and notice of the same was . 
served on Jagan Nath Prasad. He again 
appeared and showed cause but the con- 
ditional order was for the second time made 
absolute on the 26th of November, 1925. 
This order was in revision again set aside 
by alearaed Judge of this Oourt, and the 
case was remanded with a direction to the 


Magistrate to restore the case to its file 


and “to proceed in accordance with the 
provisions of s. 139 (a), Criminal Procedure 
Code.” Thereafter on the 21st of May, 
1926, a notice was issued calling upon Jagan 
Nath Prasad to state as to whether or not 
he admitted the fact of the land in dis» 
pute being nazul land. A reference to the 
order-sheet dated the 2nd of October, 1926, 
shows thaton that date it was held by 
the Magistrate that the land in dispute 
belongs to the Government. I have not 
been able to trace that order on the re- 
cord. However, as peinted out by the 
learned Sessions Judge the learned Magis- 
trate has held an enquiry under s. 139 
(a), Oriminal Procedure Code, and *has 
come to the conclusion that the land in 
dispute is a public place. But it appears 
from the report of the learned Sessions 


l Judge that the learned Magistrate has not 





{i01 L 0. 19279 : 


complied with the provisions of s. 137 
(1), Criminal Procedure Code and has from 
the mere fact that the balcony overhangs 
‘a piece of land that belongs to the Govern- 
nfent, drawn the inference that the balcony 
‘causes an obstruction to a public place. 
{Aj The provisions of s. 137 (1), Oriminal 
Procedure Code, are mandatory and before 
making. the conditional order absolute it 
“was imperative that evidence should have 
been taken in the case asin a summons 
‘case. The Magistrate could not, without 
‘recording evidence, act on his own opin- 
jon- that’ the balcony caused an obstruction 
to a public place: vide, the case of King- 
Emperor v. Hingu (1). [A] 

For the reasons given above I cecept the 
Reference and send the case back to the 
Magistrate with a direction to hold a 
further enquiry as required by s. 137 (1), 
Criminal Procedure Code, before making the 
eonditional order absolute. 

It is needless to point out that there bas 
been a lamentable delay in.the disposal 
of an otherwise simple case, and this 
delay has been due to thecareless disre- 


gard of the mandatory and imperative. 


provisions of theCode by the Magistrate 
concerned, and it is to be hoped that now 
the case will be decided as early as pos- 
sible, 
AN, A. 
: (1) 3 Ind. Cas. 482; 31 A. 
Or. L. J. 297. 


Reference accepted, 
453; 6 A.L.J, 685; 10 





NAGPUR JUDICIAL COMMIS- 

; SIONER’S COURT. 
OriminaL.Raviston No 6 oF:1927, 
February 23, 1927. 

š Present:—Mr. Findlay, J.C. 

DAMDOO —ComPLAINANT—ÅPPLIOANT 

VETSUS : 
HARBA AND OTHERS— AOCUSED— NON 
` - APPLICANTS, 

Criminal Procedure Code (Act V of 1898), ss. 242, 
585—Omission to state particulars of offence, effect 
of—Charge, absence of, whether curable—Refusal of 
complainant to be examined, effect of—Acquitial— 
Revision by private person—ZInterference. 

An omission by a Magistrate to state the par- 
ticulars of the offence to the accused as required by 
s. 242 of the Orimimal Procedure Code is. an 
irregularity curable under s. 535 of the Code where 
there has been no failure of justice resulting from 
such omission. [p. 896, col. 1; A] . 

The absence of a charge does not necessarily 
render a trial invalid. [ibid; ] 

Even.ifa complainant declines to be examined, it 
is the duty of the Magistrate to proceed to take the 
evidence of his other. witnesses under s. 242 of the 
Oriminal Procédure Oade before dismissing the com- 
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plaint, although, in any event, a strong preliminary 
presumption against the truth of the ccmplainant’s 
case wi | arise from his refusal to allow himself to 
be examined. [p. 896, col. 2; B] 

The High Court will not ordinarily interfere on a p- 
plications against acquitials In view ofthe fact that 
the legislature “has provided a special channel fer 
appeals against acquitlals being filed. [ibid; C] . 


Application for revision .of an order 
of the Magistrates, Second Class, Sitabuldi, 
dated the 19th October, 1926, in Orifninal 
Case No. 306 of 1926. 

K. B.J. K, R. Cama, for the Appli- 
cant. 

M. R. N. Padhay, for the Non-Applicants, 


ORDER.—The applicant Damdoo’ hes 
filed the present application for revision of 
the order of acquittal passed hy the 
Bench of Honorary Magistrates, Second 
Claes, Sitabuldi, on 19th October, 1926 in 
Criminal Case No. 305 of 1:26. ‘The 
present applicant filed a ccmplaint of 
offences under se. 323, 147 and 506, indian 
Penal Code against the seven nen-applicants 
on 12th October, 192%. On that date the 
complainant's preliminary statement was 
recorded and summons was issued to the 
complainant's witnesses and to the accused 
for 19th October, 1926. Non-applicants Nos, 
5 to 7 were on 19th October, 1926, exempted 
from appearance under s. 205, Criminal 
Procedure Code, and were allowed to be 
represented by a Pleader. These three 
non-applicants 18, 16 may be stated, are the 
wives of non-applicants Nos 1, 2 and 3 
The applicant (complainant) appears to have 
resented the order dispensing with the 
personal attendance of non e#pplicants Nos. 
5 to 7, because when the Bench» called on 
the complainant to go into the witness- 
box-he declined to do so on the said ground 
The Magistrates thereupon held that there 
was no evidence against the accused and 
dismissed the complaint as frivoloue and 
vexatious and in due course passed an 
order under section 250, Criminal Proce- 
dure Code, ordering the complainant to pay 
Rs. 70 compensation. That order has, I 
may say, already been seb aside by the 
City Magistrate in appeal on 5th December 
1926. The complainant has now come up 
here on revision on the allegation that the ° 
procedure of the Magistrates was incorrect? 

In the first instance, it is urged "hato 
that s. 242, Criminal Procedure Code 
is an imperative provision and it was 
incumbent on the Magistrates to state 
the particulars of the offence fo ‘such 

a 


LI 
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o 


o 


o 
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accused at least as were present and to 
ask them to show cause why they 
should not be convicted. There ` was 
doubtless a technical irregularity here, 
although it is perfectly obvious on the 
facts of the present case that the 
Magistrates. concluded from the fact of 
the accused being represented by a Pleader 
that their position was one of denial 
against them. [A] Applying the analogy of 
s. 535, Oriminal Procedure Code, I am of 
Opinion that, in the circumstances of thé 
present case, no failure of justice resulted 
from the omission to take action under s, 242 
ofthe Code, It is utterly impossible to 
assume inthe circumstances of the présent 
case that there was the slightest ground 
for supposing that the non-applicants 
would have pled guilty and, if the absence 
of a charge in a criminal case, where a 
charge should ordinarily be framed, does 
not necessarily render atrial invalid, a 
foriiori the omission to comply with the 
provisions of s. 242, Criminal Procedure 
Code, is nothing more than a curable 
irregularity. [A] 

The next point urged on behalf of the 
complainant- applicant is that in any event 
the Bench Magistrates were obliged to 
proceed to examine the complainant's 


‘witnesses, even although he declined to. 


be examined himself, The decision in 
Queen Empress v. Sinnai Goundan (1) was 
quoted in support of this proposition. 


That case was, however, ‘wholly different 


“from the present one. In it the Magistrate 
dismissed the complaint and acquitted 
the accused merely on a consideration of 
the complainant's own evidence and refused 
to examine his witnesses. Here, the 
position was entirely different. The 

° present applicant apparently because he 
was unable to drag the women (non-appli- 
cants Nôs. 9 to?) into Court, wrongly and 


improperly refused to allow himself to be. 


examined inaccordance with the provisions 
of sub-s; (1) of s. 244 of the Oriminal 
Procedure Oode. It has been suggestéd 
on behalf of the applicant on the strength 
of certain remarks made. by Scott and 
Jardine; JJ., in In re Ganesh Narayan 


Sathe (2) that a complainant who refuses 


tabe examined is not liable for an offence 
“under s. 179, Indian Penal Oode. The 
fase is, in reality, of -no help in this 
connection beeause the learned J udges were 


° (1) 20 M. 388; + ee 251; 7 Ind. Deo. (x. 8.) 276, 


(Bj 18 B. 600; 7 ltd, Deg, (mas, 897, 
bd . 


bAupod v. Habla. 
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apparently concerned with the preliminary 
examination of a complainant.. Here, the 
complainant's preliminary examination was 
already over and process had issued aba 
result of the complaint combined with the 
said preliminary examination against the 
accused persons. In the circumstances, 
therefore, a strong probability’ emerges: 
that the complainant was, in reality, liable 
for an offence under s. 179, Indian Penal 
Code, but I prefer tó- reserve my opinion on 
this-point. [B]In any event, however, even 
if the complainant declined to be examined, 
I think it was the duty of the Magistrates 
to have proceeded to take the evidence 
of his other witnesses under e. 242, Crimi- 
nal Procedure Code, before dismissing the 
complaint, although,:in any event, a strong 
preliminary presumption ‘against .the 
truth of the complainant's case would have 
arisen from his contumacious refusal to- 
allow himself to be examined. [B] J, there- 
fore, am of opinion’ that the order of 
acquittal purporting to be passed under 
s. 245 (1), Criminal Procedure Code, was: 
a wrong order. i 
In the peculiar circumstances of the 
cases, however, I decline to order any fur- 
ther enquiry into the present complaint. 
In the first place; it has been the con- 
tumacious attitude of the complainant, 
which has, in reality, been responsible 
for the anomalous result of the trial. . 
Secondly, that contumacious attitude seems | 
to have been entirely due to a vindictive 
wish on his part to drag the women 
accused in this trifling case into Court, 
[C] Thirdly, while Iam fullyjof opinion that 
the trial’was illegal, this Court will not 
ordinarily interfere with” applications 
againstacquittals in view ofthe fact that the 
Legislature has provided a special channel 
for appeals against acquittals being filed [C] 
The principles on which this Court will 
interfere in exceptional cases by way of 
revision against orders of acquittal, have 
been fully considered and laid down by 
me elsewhere and itis needless to repeat 
them here. It must suffice to say that 
the present is a case where the com- 
plainant is deserving of not the slightest 
sympathy and where it would be an abuse 
of justice to allow him to carry his com- 
plaint any further in view of his attitude 
in the Magistrate’s Oourt. bee 
The application is accordingly dismissed, 
G. R. D. Application dismissed, 
AN, Á ` 
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‘PRIVY COUNCIL, 
APPEAL FROM ONTARIO. 
January 18, 1927, 

e Pres:nt:—Viscount Haldane, Viscount 

Finlay, Lord Wrenbury and Lord Darling 

E Warrington of Clytte. 
BRITISH AMERICA NICKEL 

CORPORATION, Liurrep AND OTHERS 

— APPELLANTS 

KANG versus 

M. J. O'BRIEN LIMITED—RESPONDENTS. 

-Companies—Debenture-holders—Alteration of terms 
of trust—Power to holder as member. of a class— 
Hæercise of power for improper motives, legality of— 
Power of majority. to bind minority—Delegation of 
power to special committee—Illegality. i 

‘While usually, the holder of a debenture` may 
vote as his interest directs, yet, where his. vote is 
conferred on him as a member of a class, he must 
conform to the interest of the class itself when 
seeking to exercise the power conferred on his 
capacity of being a member. It is his duty in such 
-& case to look tothe benefit of the classas a whole 
and not to give any one of the members a special 
advantage not forming part of the scheme to be voted 
for. [p. 898, col. 2; A] 
_ A debenture trust deed provided power to a major- 
ity of the bond-holders consisting of-not less than 
three-fourths in value to sanction a re-construction of 
the Corporation, to enter into a scheme for selling 
its assets, to sanction any modification of the rights 
ofthe bond-holders against the Corporation or its 
property either underthe trust deed or otherwise, to 
accept other securitiesof the Corporation in lieu of bonds 
or to consent to an issue of securities constituting a 
prior charge together with other powers.. A scheme 
of re-construction was prepared to compel the holders 
of the first mortgage-bonds to exchange them for an 
amount of new bonds. A committee cf four persons 
one of whom alone was a first mortgage-holder was 
also appointed, who were to have power to modify 
the scheme without confirmation by extraordinary 
resolution of the bond-holders. The vote of B, one 
of:the bond-holders was necessary to gain the major- 
ity to pass the scheme and this was secured by a 


promise to give him a large amount of stock: ` 
2 z 


i 


Held, (1) that -the resolution passing the scheme 

was void inasmuch as the vote of B was not given in 

` the interests of the class but for the personal advant- 
age of one of the members; [p.901], col. 1; B] 

(2) that the appointment of the committee was 
also ultra vires as the majority had no power to 
delegate their powers of binding the minority. 
[ibid; ©] i 


Appeal against the judgment of the Court 
of Appeal of Ontario. 


Messrs. F. H: Moughan and Glyn Osler, for 
the Appellants. : 
Messrs. W. N., Tiltey and G. M. Hewitt, for 
the Respondents. ` 
JUDGMENT. 
- Viscount Haldane. —This is an ap- 
peal against a judgment of the Court of 


a? 


Appeal of Ontario, affirming the judgment 
of Kelly, J., by which it was found in 
favour’ of the minority of a class of 
secured debenture-holders of the appellant 
Corporation that the minority were not 
bound, by resolutions passed by the 
majority of the class of such debenture- 
holders. The latter had purported to 
exercise a power conferred on such a 
majority by the terms of a trust deed. 
The resolutions in question sought to 
modify the rights of the debenture-holders 
as an entire class. 

Before their Lordships proceed to con- 
sider the somewhat involved cltrcum- 
stances in which the question arises, it 
will be convenient that they ` should 
refer to the principle to be applied in 
weighing the outcome of these circum- 
stances. | 

To give a power io modify the terms 
on which debentures in a Company are 
secured is uot uncommon in practice, 
The business interests of the Company 
may render such a power expedient, even 
in the interests of the class of debenture- 
holders as a whole. The provision is 
usually made in the form of a power, 
conferred by the instrument constituting 
the debenture security, upon the majority 
of the class of holders. It often enables 
them to modify, by resolution properly 
passed, the security itself. The provision 
of such a power to a majority bears 
seme analogy to such a power as that 
conferred by s. 13 of the English 
Companies Act of 1908,° which enables 
majority of the share-holder» by special 
resolution to alter the Articles of 
Association. There is, however, this res 
striction of such powers, when ccnferred 
on a majority of a special class, in order 
to enable that majority to bind a minority. 
They must be exercised subject to a 
general principle, which is’applicable to 
all authorities conferred on majorities of 
classes enabling them to bind minorities, 
It is that the power given must ke 
exercised for the purpose of benefiting 
the class as a whole, andenot merely 
individual membersonly. Subject to this, 
the power may be unrestricted. It hay 
be free from the general principle jn 
question when the power, arises not in 
connexion with a class, but only under 
a general title which cpafers thé vot 
as aright of propertye attachitfg- to a’ 
share. The distinction does not arise in 

4 : 
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this case, and it is not necessary to 
express an opinion as to its ground. 
What does arise is the question as to 
whether there is such a restriction on the 
right to vote of a creditor or member of an 
analogous class on whom is conferred a 
power to vote for the alteration of the title 
of a minority of the class to which he himself 
belongs. 

It was decided by the Judicial Com- 
mittee in 1887, in North-West Transpor- 
tation Company v. Beatty (1) that where 
a contract, fair in its terms and within 
the powers of a Company, had been en- 
tered into by the Directors with one of 
their own number, as a vendor to them, 
and was, therefore, voidable, it could not 
be assailed, The reason was that it had 
been ratified by the share-holders at a 
general meeting. At this meeting the 
ratification was actually obtained by the 
aid of the votes of the vendor director 
himself and his nominees, which produc- 
ed a majority of share-holders’ votes at 
that general meeting. The vendor in 
exercising his votes had thus a direct 
personal interest. It was held that the 
affirmance of the voidable contract, being 
matter only ofinternal policy, was binding 
on the Company, and further that every 
share-holder, including the vendor, had a 
tight to vote on such a question not- 
withstanding that he might have a personal 
interest in the subject-matter in conflict 
with the interest of the Company itself. 
As its constitution enabled the vendor, 
individually to acquire shares freely, he 
was entitled to the votes thus carried 
and to qualify amajority at the meeting. 
Having regard to the constitution of the 
Company this could not be said to be 
oppressive co as to invalidate the voting. 
There the question arose not as regarded 
a class df creditors, but of share- holders, 

In Burland.v. Earle (2) the question 
before the Judicial Committee was whether 
it was ultra vires for a Company to carry 
its profits to reserve instead of dividing 
them, and to ifivest them in a manner 
which, 
objectionable. lt was also’a question with 
shage-holders. A minority of share holders 
gued the others, the Company itself not 
being “a ‘plaintitf, to compel the company 


(1), (1887) 12 A_ Õ. 589; 50 L. J. P. C. 102057 L, T. 
A E %1 L.J. P.C. 1:85 L 

r. (0° JO, 83: J. P.C. E T, 558; 5 
W, R. 241; 18 T LX, 43; 9 Manson 17, 9 


e 


although not ultra vires, was. 


and its Directors to distribute accumulated — 
profits, and also to compel the appellant: 
Burland to hand over certain funds e 


invested in his sole name. It was held , 


that the question, being in no way one of 
ultra vires action, was one of internal 
management only, and that any action 
that could be taken required that the 
Company itself should be plaintiff. It 
would have been otherwise had the acts 
complained of been of an ultra vires or 
actually fraudulent character, as had been 
explained by James and Mellish,’L. JJ., 
in Menier v. Hooper's Telegraph Works 
(3), where the majority of the share-holders 
had improperly appropriated to themselves 
property which belonged to all the share- 
holders equally. lt was laid down in 
Burland v. Earle (2) that a share-holder is 
not debarred from using his voting 
power asa share-holder to carry a resolu- 
tion by the circumstance of his having 
a particular interest in the subject-matter 
of the vote, following in this the decision 
in North-West Transportation Company v. 
Beatty (1). 

It has been suggested that the decision 
in these two cases on the last point is 
difficult to reconcile with the restriction 
already referred to, where the power is 
conferred, not on share-holders generally 
but on a special class, say, of debenture 
holders, where a majority in exercising 
a power to modify the rights of a minor- 
ity, must exercise that power in the 
class as a whole. [A] Thisisa principle 
which goes beyond that applied in Menier 
v. Hooper's Telegraph Works (3) inasmuch 
as it does not depend on misappropriation 
or fraud being proved. But their Lordships, 
do not think that thereisany real difficulty 
in combining the principle that while 
usually a holder of shares or debentures 
may vote as his interest directs, he is 
subject tothe further principle that where 
his vote is conferred on himas a member 
of a class he must conform to the interest 
of the class itself when seeking to 
exercise the power conferred on his 
capacity of being a meniber. The second 
principle is a negative one, one which puts 
a restriction on the completeness of freedom 
under the first, without ‘excluding such 
freedom wholly. [A] i 

The distinction which may prove a 
fine one, is well-illustrated in the care- 

(8) (1874) $ Oh, A. 350; 43 L, J, Ch, 330; 30 L. T, 209; 
22 W, R. 396., : 





[461 1.0. 1927] | patttst AM#RIGA NIOKEL CORPORATION, LTD, V. M. J. 0’ BRIEN, LTD. 


fully worded judgment of Parker, J., in 
Goodfellow v. Nelson Line (4). It was there 
held that while the power conferred by 
aérust deed on a majority of debenture- 
holders to bind a minority must be 
exercised bona fide, and while the Court 
has power to prevent some sorts at least 
of unfairness or oppression, a debenture- 
holder may, subject to this, vote in 
accordance with his individual interests, 
though these may be peculiar to himself 
and not shared by the other members of 
the class. It was true that a secret bar- 
gain to secure his vote by special treatment 
might be treated as bribery, but where 
the scheme to be voted upon itself 
provides, as it did in that case; openly 
for special treatment of a debenture- 
holder with a special interest, he may 
vote, inasmuch as the other members of 
the class had themselves known from 
the first of the scheme. Their Lord- 
ships think that Parker, J., accurately 
applied in his judgment the law’ on this 
point, 

Their Lordships now turn to the facts 
in the appeal before them. The appellant 
Nickel Oorporation was constituted under 
the Law of the Dominion of Canada. 
The Corporation was the owner of valuable 
mining properties in the Province of 
Ontario and of plant there and elsewhere. 
In 1913 the appellant Corporation had 
bought from M. J. O'Brien now represented 
by the respondent Company and from one 
John R. Booth mining properties, and had 
given them, as part of the purchase price, 
bonds secured on these properties amount- 
ing'to approximately $3,00u,000. Ona re- 
organization, to be presently referred to, 
these bonds were exchanged - for bonds 
secured under a trust deed. The Nickel 
Corporation had an authorized capital of 
$20,000,000, divided into 200,000 ordinary 
shares of $10) each. Bafore the re organi- 
zation the Oorporation had issued deben- 
ture stock to the amount of $10,000,000, 
secured by floating charges. The appellant 
Trust Company was the trustee of a deed 
which constituted the floating security, and 
is also trustee of the securities in question 
in this appeal. 

By contract of 10th March, 1916, the 
British Government had agreed to pur- 
chase the Nickel Corporation’s output of 
nickel up to a. large amount for a period of 

(4) (1912) 2 Ole. 324; 81 L. J. Oh. 584; 107 L, T. 344; 
49 Manson 265; 287. L. Ri 461, : 


so that it was maiaoly by the ai 
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ten years, On,15th March, 1916, the Nicke 
Oorporation, being desirous of reorganizing 
its finances and of putting them, on a more 
sa isfactory footing, executed aemortgage- 
deed of trust in favour of the second appel- 
lant as trustee to enable them to issue 
bonds. These bonds were issued at 6 per 
cent. interest in two series. “A and B of 
$3,000,000 each, specially secured on agseés 
of the Nickel Corporation, and ranking pari 
passu, with a difference only in the period 
for redemption. The bonds were held sub- 
stantially as follows: 


$ 
J. R. Booth, A Bonds ... 2,184,000 
(Mr. Booth had held bonds 
in the older form, which 
were now. paid off.) 
J. F. Booth, A Bonds - 1,47,000 
Frances D. Anderson, A Bonds 38,000 


O. A. Masten, A Bonds... 6,000 


M. J. O'Brien, Ltd., A Bonds 6,25000 
83,000,000 

The British Government, 
B Bonds ... $3,080,000 
$8,000,000 


The British Government had, as already 
stated, bought the output of nickel by the 
appellant Oorporation, and it appears to 
have been desirous to strengthen the posi- 
tion of the Corporation by aiding it to raise 
a loan. 

The trust deed of 15th March, 1916, pro- 
vided power tò a majority of the bonda 
holders, consisting of not less than three- 
fourths in value, to sanction a re,construc- 
tion of the Corporation, to enter into a 
scheme for selling its assets, to sanc- 
tion any modification of the rights of 
the bond-holders against the Oorpora- 
tion or its. property, either under thé frust 
deed or otherwise, to accept other securi- 
ties of the Corporation in lieu of» the bonds, 
or to consent to an issue of securities 
constituting a prior charge together with 
other powers. © à 

The effect of the war wasto disorganize 
the markets of the, appellant Corporation, 
of pur- , 
chases ofits stock by a Norwegian nickel» | 
group, and by the Corporation of the Rritish 
Government, that the appellant Oorpora- ° 
tion carried on its business between 1y16 
and 1919. The Norwegian group*purchased 
both debenture stock and ordf{nary stock in 
large amounts, As the Worporation wea 

A e . 
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‘indebted toits bankers in the end of 1920, The promise to Mr. Booth was made some 
“ata ‘meeting of the first mortgage bond- months before the new scheme was’ sub; 
` Kolders authority was given for the creation mitted to the bond-holders. 

‘ofa prior Men bond for $500,010 having The respondents protested against the 
` priority ove. the first mortgage bonds, and adoption of the scheme, but it was carried 
this was issued to the Bank. by the prescribed majority at the meeting 
In February, 1921, the Nickel Corpora- of 31st March, 1921. The respondents then 

: ‘tien: thade default in payment of the half applied for an interim injunction, but the 

‘yeat'seinterest due to the respondent on the Court allowed the resolutions to be carried 

‘first mortgage-tonds. A scheme for re- into effect, on the terms that if at the trial 

constructidn was prepared on behalf of the of the action it should be ‘found that 

Corporation and was laid before a meeting they ought not to have been carried into 

of the first mortgage bond-holders on 3ist effect, the appellant Trust Company should 

March, 1921. The objectofthis scheme was pay to .the respondents the amount of 

to compel the holders of ‘the first mortgage- these bonds with interest. ` 

- ‘bonds to exchange fhem foran amount of ’ At the trial in the Supreme Court, of 
new“ A” income bonds ‘equal to the Ontario, Kelly, J., held that what was 
principal of the former bonds. 'Fhe Cor- really done was that the majority at the 
poration was also to-be ‘at liberty to issue meeting did not act in’ the : bona ‘ fide 
$6,000,000 of first income bonds at 10 exercise of the rights: which the majority 
per cent.interestand at 20 per cent. premium, might exercise, but in consideration: of 
to be a first charge on the property of -what would benefit the Nickel Corporation 
the Corporation. Provision was made for andthe personal interests of those whose 
the issue of the “A.” income bondsalready votes were tc be secured. .The vote had 
referred to to rank subsequently to the been influenced by special negotiations in 
first'income bonds. The Bank and the advance of the meeting. He also thought 

Norwegian creditors were, by means of that it was outside the powers of the 

these issues, to have their claims reduced. majority to confer on a Conimittee, not 

The Corporation was “also to be enabled necessarily representing the interests of the 

to'issue “È” inccme-bonds- to the amount first mortgagé bond holders, powers which 

of. $ 12,500,C00, ranking pari passu as to belonged tọ these bond- holders alone, and’ 
principal with thé “A” income bonds, to authorize the substitution ‘for their 

There was algo given power by extraordi- security of something which was not a satis- 
‘mary resolution to. sanction’ the exchange factory security. He, therefore, gave judg- 

ofthe “A” income bonds into other secu- ment forthe respondents, the plaintiffs. | 

rities, and the British Government was to There was an appeal to the Court of 
be: relieved of its obligation to purchase Appeal, ‘where Ferguson, J.. A., delivered 

nickel. the judgment. He agreed with’ Kelly, J., 
ı dit was further provided by the seheitie in holding that the votes neither, of Mr. 

tbat a committee of four persons (one Booth nor of the British Government 

* appointed by the first mortgage bond-holders would have been given forthe scheme had 

other than ‘the British Government; one by they been influenced only by what was most’ 

the dgbenture ttcck-holders; one by the inthe interest of the bond-holders. Both 

Bank, the Canadian. Bank of Commeice, of these may, he thought, have acted 

and a certain® Dr. Eyde, representing the honestly if mistakenly. . But what really 

Norwegian interests; and one by the British moved them was nota legitimate considera- 

Government should have power to modify tion-of the improvement of their security, 

. the scheme ,without confirmation by butthat they felt that a refusal to approve 

‘extraordinary resolution of the bond- the scheme would result in serious loss 
: holders. to other persons who haddent to or invested’ 
œ Mr, John R. Booth's vote was necessary inthe Corporation. They wished to -give 
.i® order to gain the required majority of these persons a chance, even if a risk to’ 

- pond-halders, and ,it was sécured by a the bond-holders had to be taken in doing 

promise to give him $2,000,CCO0 of the it. This the Court of Appeal held ‘to have 
1 ordinary stcck of the Nickel Corporations, keen improper. On, that ground’ they 
* This stock” was at the time of. little affirmed the judgment of Kelly, J., and 

"+ yalug, but it was evident that if the price they affirmed it alsoon the - ground that 
pf nickel rose it” might become of value, there was no power in the majority of the ; 
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bond-holders to delegate their powers 
of binding-the minority, : 

‘Their Lordships ara -of opinion tha 


judgment was rightly given for the res- ` 


Pondents in this appeal In the first 
plage, it-is plain, even from his own letters; 
vhat bsfore Mr. J..R. Booth would agree 
to the scheme of 1421 his vote had‘ to be 


secured by the promise of $2,000,000" 
ordinary stock of ‘the Nickel Corporation, ` 
[B]. No ‘doubt he was entitled in giving his ` 


vote to consider his own interests. Butas 
that.vote had come to him as a member 
of a- class-he was bound to exercise it 
with the interests of tlie class itself kept 
in view as dominant It may be that, as 

Ferguson, J. A, thought, heand those with 
whom he was negotiating considered the 
scheme the best way out of the difficulties 
with which the Corporation was beset. “But 
they had something else to consider in the 
first place. Their duty was to look to the 
difficulties of the bond holders as a: class, 
and not to- give any one of these bond- 
holders: a special personal advantage, not 
forming part of the scheme to be voted 
for, in order to induce him to assent. On 
this ground by itself their Lordships are of 
oninion that the resolutions cannot stand[B]. 
[C] They. think, inthe second place, that the 
appointment of a committee of four persons, 
with power to modify in a very extensive 
fashion the security of thé mortgage bond- 
holders, was ultra vires, As has beén point- 
ed out the appointment of the majority of 
this Committee’ was not entrusted to the 
mortgage bond holders themselves.[C]-They 
might have acted together by a proper 
majority, but neither in form nor in sub- 
stance, was any power given to that 
majority to delegate. It was only under 
the provisions of the deed of mortgage and 
trust of 15th March, 1916, that the scheme 
of 31st May, 1421, could be made, and the 
former contained no provision authorizing 
it. -Other points referred to in the judg- 
ments” were raised in criticism of the 
scheme, but it is not necessary for their 
Lordships to enter on them. 

- For the reasons given -they will humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

“ALN. AL ` Appeal dismissed. 

- S4licitors for the Appellants: —Messrs. 
Blake & Redden. a ‘ 
„Solicitors for. the Respondents:—Messrs, 
Lawrence Jones & Co. 

oe gy os 


R £ 


egrichar 





RAMASAWAR KHEMKA V., SIDDESHWAR GHOSH. 


904 

‘CALCUTTA HIGH COURT. 

APPLICATION FOR LEAVE TO APPEAL TO PRIYE 
Counotu No. 17 oF 1924 rx Appin E Om 
~Appettata Decxes No. .1476 of 1921, x 
December 1, 1924. 6 T 
Present:—Sir Lancelot Sanderson, Kr., ~ 
Cnief Justice, and. Mr Justice Bucxland.- . 
RAMESHWAR KHEWKA AND anorana— || 


PETITIONERS ` 8, te 

“+ + YESUS . A ee ee 

SIDDESHWAR GHOSH AND OTHERS— | = 

oY —Opposira Parry. Mee! the 

Valuation of suit—Acquiescence in valuation— | 

pd oad Procedure Code: (Aet V of 1908), OF - 
A Gg. a 


A suit relating to land was valued by tha plaintiff. 
at Rs. 872 and instituted in the Munsif's Court? On. 
the defendant's objection to the valuation, an énquiry - 
was made, the valuation was found to be above” 
Rs. 2,737, and the plaint was ordered to be returned 
to be presented to the Subordinate Judge. The de- 
fendant still objected but did not press his objec- 
tion and the valuation fixed by the Munsif was up- 
held. The suit was decreed and the defendant ap- 
pealed to the District Court adopting the valuation 
fixed by the Munsif. The appeal was allowed. The. 
plaintiff preferred a second appeal to the High Court 
and the decree of the trial Court was restored.’ The 
defendant applied for leave to appeal to the Privy 
Council alleging that the valuation of the suit was ` 
really over Rs. 10,000, and praying for an enquiry 
into the same under O. XLV, r. 5, Civil Procedura 


Code: - 

Held, that the defendant, having finally accepted 
the valuation of the Munsif and appealed to the Dis- 
trict Court on the basis of such valuation could not 
be allowed to turn round and say that the value was 
above Rs. 10,009. [p. 902, col. 2; p. 903, col. 1; A] 

Mutuswamy Jagavera Naiker Yettapa Naiker v. 
Vencataswara Yettia (1) followed. ; 

Application for leave to appeal to the. 
Privy Council. E ' 

Mr H. D. Bose and Dr. Bijan Kumar Mu- 
kherjee, for the Petitioners. 

Mr C.C. Biswas, Babus Bireswar Bagchi 
and Manindra Kumar Bose, for the Opposite 


Party. 
JUDGMENT.. . 

Sanderson, C. J.—Thjs isan applica- 
tion by the defendant inthe suit for a 
certificate that ths case is fit one for appeal 
to His Majesty in Council. - 

The suit was brought by the plaintiff to 
establish his title to, and to "recover posses- 
sion of, certain plots of land measuring about 
4 cottas and 9 chittaks situated in the town 
of Howrah. - - o 

The suit was brought in the léarned Mun- ° 
si'fs Court’ and the subject-rh tter of the” 
suit was valued at R3 872 The defetiddnts e 
objected to the valuation and thereupon the 
learned Munsif took evidence and . found 
that. the value of tha subjaet-matter of 
the suit was at. least R3. §00 per cotta aig 
BA cr? 1 
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he accordingly returned the plaint to the 
plaintiff for presentation to the proper 
Court. 

The suit was then filed in the Court of 
the learned Subordinate Judge and the 
value of the subject-matter of the suit was 
stated to be Rs. 2,737-8-0. It is obvious that 
the plaintiff. adopted the valuation which 
the learned Munsif had arrived at after 
taking the evidence, to which I have already 
referred. In the Court of the learned Sub- 
ordinate Judge one of the defendants raised 
an objection to the amended valuation alleg- 

-ing that the value of the dispute land was 

Rs. 1,000 per cotta and consequently an issue 
"Was raised upon that point, viz, “Was the 
plaint undervalued and insufficiently stamp- 
ed.” It appears, however, from the learned 
Judge's record that the point was not press- 
ed and he, therefore, decided this point in 
favour of the plaintiff. 

The learned Subordinate Judge decided 
the suit and made a decree in the plaintiff's 
favour in part. 

The defendants !then appealed to the 
learned District Judge and in the Court 
they raised no objection to the learned Sub- 
ordinate Judge's finding on the issue in 
respect of the value. On the contrary they 
valued their appeal to the lower Appellate 
Court at the figure which the plaintiff had 
named, namely, Rs. 2,737-8-0. It may, there- 
fore, be taken that the defendant acquiesced 
in the valuation which the plaintiff had 


‘ placed on the subject-matter of the suit. 


The learned District Judge allowed the 
appeal presented by the defendants and dis- 
missed the éuit. Thereupon the plaintiff 
appealed to the High Court and the learned 
Judges, who heard the appeal, reversed the 
decision of the lower Appellate Court and 
restored that of the learned Subordinate 
Judge. 

The defendants now desire to appeal to 
His Majegty in Council. The judgment of 
the High Court reversed the decision of 
the lower Appellate Court, and, therefore, 
the only question which it is necessary to 
consider isthatof value. There is a dispute 
as to the value and the applicant has asked 
that ee eon should be referred under 


“ae O. XLV 


It is aaa to notice the first two 
grounds of the petition. The first is as 
follows:—‘For that the Hon'ble Court 

“ erred in Jawin interfering withthe findings 
of, fact arrived at by the Court of Appeal 
below” and’ the second ground is “that the 


e 
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findings of the lower Appellate Court be- 
ing clear, specific and unambiguous and: 
being based upon the evidence in the 
record this Hon’ble Oourt could not ‘in’ 
law set aside those, findings even if they 
were improper or perverse”. It is, therefore, 
clear that one of the main grounds upon 
which the defendants rely in respect of the 
appeal to the Judicial Committee of the 
Privy Council is that the learned Judges 
of this Court ought to have accepted the 
findings of fact of the lower Appel- 
late Court. The defendants now allege 
that the value of the subject-matter of the 
suit and the value of subject-matter in 
dispute on appeal are Rs. 10,000 or upwards. 
If they had substantiated this allegation 
in the Court of the learned Subordinate 
Judge, they would have hadno appeal to 
the lower Appellate Court and to obtain 
the findings of fact which were arrived 
at by the lower Court and upon which they 
now rely. If they had established the - 
allegation which they now make as to the 
value of the subject-matter of the suit, the. 
appeal from the learned Subordinate Judge 
would have :been to the High Court 


‘direct, and the discretion of the learned 


Judges of the High Court would not have © 
been referred by the findings of fact of the: 
lower Appellate Court. 

[A] We have been referred to the case of 
Mutuswamy Jagavera Naiker Yettappa 
Naiker v. Vencataswara Yettia (1). The 
facts are by no means the same as in this 
case but some of the expressions of opinion | 
are relevant to the question now under 
consideration. Lord Chelmsford in deliver- 
ing the opinion is reported to have said at 
page 321* “Supposing that. upon the face 
of the plaint, it appeared the demand «was 
really beyond the value of Rs. 2,500, it was 
competent to the defendant to have pleaded 
to the jurisdiction of the Court; but no 
such course was taken, and a decision 
having been given, and an appeal made ` 
to the High Oourt, both parties proceed on 
the footing and upon the admission that 
the sum in dispute is under Rs. 10,000, 
the appealable amount to Her Majesty in 
Council. Supposing, therefore, that an 
application had been made to the High 
Oourt for leave to appeal, it would not 
have been competent to the parties, m this 
state of circumstances, toturn round and 


(1) 10 M. L A. a 1 Ind. Jur. (N. s.) 205; 2 Sar, P. 
GO. J. 131; 19 E. R. 991 
*Page of 10 M.I AB] 
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say that thee value was above Rs. 10,000; 
andifnot so, the High Court would have 
“had no power to give leave to appeal.” 

“ ‘Inthe case now under discussion the 
defendants took objection to the jurisdic- 
tion of the learned Subordinate Judge. 
They, however, abandoned the objection to 
the jurisdiction. They acquiesced in the 
valuation placed upon the subject-matter of 
the suit and obtained the advantage of an 
appeal tothe lowbr Appellate Court as a 
ground for appeal to His Majesty in Council. 

In my judgment having regard to the 
fact of this case it is not one in which this 
Court ought to refer the matter to the 
Court of first instance for a report as to the 
value of the subject-matter of the suit. 'A] 

The learned Vakil who appsared for the 
defendants in reply argued that this case 
came within the second paragraph of s. 110 
of the Code of Civil Procedure. In my 
judgment, that paragraph does not apply 
to the facts of this case, indeed the learned 
Counsel who appeared on the previous 
occasion based his case upon the first 
paragraph of s. 110, 

For these reasons, in my judgment, this 
application must be dismissed with costs— 
five gold mohurs. 

Buckland, J,—I agree, and have no- 
thing to add, 


A, N. A, Application refused. 





PRIVY COUNCIL. 
APPEAL FkOM ONTARIO. 
February 7, 1927. 
Present:—Viscount Finlay, Viscount 
Dunedin, Lord Parmoor, Lord Darling 
Warrington of Clyffe. 
WILLIAM ROBINS-—PLAINTIFE— 
APPELLANT 


versus : 
NATIONAL TRUST Co., LD., AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Privy Council—Rule of concurrent findings, nature 
of—Application to Colonies—Exceptions to the rule— 
` Miscarriage of justice—Misapprehension of law— 
Evidence viewed in different ways by the Courts, 
effect of—Burden of proof—General principles— 
Initial onus—Shifting of onus—Quesiton of onus, 
when material—Finding on the whole evidence, whe- 
ther vitiated by wrong view of onus—Will—Genuine- 

ness—Burden of proof 


The rule that the Privy Council will not examine - 


ethe evidence in order to interfere with a con- 
current finding of the lower Courts on a question of 
fact is not arule based on any statutory provision. 
It is a ruleof conduct which the Board has laid 
down for itself. The rule is not limited in its 
applicatign to India but ia arule of conduct for the 
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Empire and will be applied to all the various 
Judicatures whose final Tribunal is the Privy Council. 
[p. 904, col 2; AJ 3 

But being merely a rule of conduct it is subject 
to exceptions, though an exhaustive and accurate 
tou BP of such exceptions canwot be laid down 
ibid; 

Miscarriage of justice isa ground which would 
induce the Committee to depart from this rile but 
the expression does not mean the inadequate 
appreciation or unjustifiable Belittling of evidence 
but such departure from the rules whigh per- 
meate all judicial procedureas to make” that which 
happened not in the proper use of the word judi- 
cial procedure at all. [p 904, col. 2; p. 905, col. 1; C] 

Another way of preventing the application of the 
rule is by showing thatthe finding of one of the 
Courts is so based on an erroneous proposition of 
law that if that proposition be corrected the finding 
disappears. [p. 905, col. 1; D] : 

Those who propound’ a Will must show that the 
Will of which Probate is sought isthe Will of the 
testator, and that the testator was a person of 
testamentary capacity. In ordinary cases, if there is 
no suggestion to the contrary any man who is shown 
to have executed a Will inordinary form will be 
presumed to have testamentary capacity, but the 
moment the capacity is called in question then at 
once the onus lies on those propounding the Will to 
affirm positively the testamentary capacity. More- 
over, ifa Willis only proved in common and not in 
solemn form, the same rule applies even though the 
action is to attack a Probate which has been granted 
long ago. [p 905, cols. 1 & 2; E] 

The onus of proof is always on a person who asserts 
a proposition of fact which is not self-evident. [p. 
905, col 2; FI 

In conducting any inquiry, the determining 
Tribunal, be it Judge or Jury, will often find that 
the onus is sometimes on the side of one contending 
party, sometimes on the side of the other, or, as it is 
often expressed, that in certain cirdéumstances the 
onus shifts. But onus asa determining factor of the 
whole case can only arise ifthe Tribunal finds the 
evidence pro and con so evenly balanced that it can 
come to no sure conclusion. Then the onus will 
determine the matter. But if the Tribunal, after 
hearing and weighing the evidence, comes to a 
determinate conclusion, the onus has nothing to do 
with it, and need not be further considered. [p. 905, 
col. 2; p. 906, col. 1; G] 

The rule of concurrent findings is a rule as’ to 
concurrent findings and not to concurrent reasons 
and the rule is, therefore, nontheless applicable 
because the lower Courts have looked atghe evidence 
in rather different ways. [p. 906, col. 2; H] 


Appeal from a decree of the Appellate 
Division of the Supreme Court of Ontario. 


. o 


Messrs. Stuart Bewan, O. E. Fleming and 
Robert Aeke. for the Appell&in#: 
Messrs. Glyn Osler, J J. Rode and F. 


` 


Hellmett, for the Respondents. POE 
JUDGMENT.. b 

Vişcount Dunedin.—The: late Ed- 

ward Chandler Walker wag at first senior 

partner of the firm of Walker & Sons, and 
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thereafter hon that firm was changed into 

a Limited Company was President of Walker 
and Sons, Limited, Whisky distillers, 

Walkerville, Ontario. Hé was a very ‘wealthy 
man, marrie , but with no children, and 
he died on the llth March, 1915, leaving 
a widow. He left a Will of date 27th 
February, 1914, and the respondents are 

the trustees and. the principal beneficiaries . 
under the said Will. The said Will revoked 

all pridr Wills. The testator ‘had madea 

prior Willon 31st December, 1901, under 

which the appellant is a beneficiary. The 

present action is at the instance of the 

appellant to set aside the Will of 1914, and 

restore the Will of 1901. The grounds on 

which he seeks to set. aside the Will of 1914 

are: 

Want: of testamentary capacity in the 
testator on the date of the execution of 
the said Will, 

Fraud or undue influence by which the 
testator’s brothers obtained the execution 
of the sa iWill. 

The appellant was Manager of the Com- 
pany, both as a firm and afterwards as “a 
, Limited Company, for a long period and was 
on terms of great intimacy with the testator. 
The appellant left Walkerville in 1914, and 
wentto England. He alleges that he “only 
came toknow of the Will of 1901 under 
which he was a beneficiary, and of the 
state of affairs as atthe date of the Will cf 
1914, in April, 1923. On the 23rd of June, 
1923, he raised the present action against 
the executors, and the beneficiaries were 
afterwards addéd as defendants, f 

The action was tried before Mowat, J., 
- without a Jury. Evidence was read on ‘both 
sides. The evidence was voluminous and 
contradictory, andthe trial lasted six or 
seven days. The learned Judge found that 
no testamentary incapacity of the testator 
had been made out, and thatit had not 
been shewn that the execution of the Will 
was induced by fraud or undue influence, 
and he dismissed the action. Appeal was 
taken to the Appellate Division of the 
Supreme Court ‘of Ontario, and that Court 
. unanimously affirmed the judgment of the 
trial Judge. Appeal has now been taken 
to the King im Oouncil, and the appellant 
has sought to induce their Lordships who 
saton this Board to examine and revises the 
evidence and to come to. the conclusion that 
the result arrived at by the Trial Judge 
and the Courtof. Appeal was wrong.” This 
raises ih, a quiteldistinct way the.’ question 
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of whether. their Lordships. will. examine, . 
the evidence in order‘to interfere with the 
concurrent findings.of two Courts-on ra: 
pure question of fact. Whethera man ab e 
the time. of making his Will had testa- ¢ 
mentary capacity, whether a Will was the” 
result of his own wish and act or was pro- 
cured from him by means of.fraud or, 
circumvention or undue influence, are pure 
questions of fact. [A] The rule as to con- 
current findings is not. a. rule based on any 
statutory provision. , Itis rather a rule . of 
conduct which the Board has laid down 
for itself. Assuch it has gradually develop- 
ed. The Judicature. which has. given 
greatest occasion for its development ‘has 
undoubtedly been the Judicature of India, 
but the principle is not in, any. way limited 
in its application to Indian legislation -or 
Indian law, be it Hinduor Moslem, as such, . 
Indeed it is obvious that if such arule is 
a good ruleto be applied to the findings 
of the Courts in India, there could. be no 
reason for suggesting that the findings of 
the Courts of our great self-governing 
Dominions should be entitled to less. con- 
sideration. Their Lordships wish it to be 
clearly understood that the rule-of conduct. 
is a rule of conduct for the Empire, and 
will be applied to all the various Judica- 
tares whose final Tribunal is this Board [A] 

{B] Being, as has been said, a rule of 
conduct, and not a statutory provision, the 
rule is not cast irop, but it would avail 
little to try togive a definition which should 
at once be exhaustive and accurate of the 
exceptions which may arise. [B 

[C] It will be sufficient to quote . what has 
beeu said ‘on this subject in the past. 

In Moung Tha Hnyeen v. Moung Pan Nyo. 
(1). Lord Hobnouse delivering- the -juag- , 
ment of a Board which included Lord 


‘Macnaghten and Lord Lindley said: 


“There hasbeen nothing to show that.there 
has been a miscarriage of. justice, or that any 
principles of law or of procedure have veen 
violated in the Courts below. This case 
is one which very decidedly falls within the 
valuable principles recognised here, and 
commonly observed in Secoad Courts of 
Appeal, that it will noteinterfere with 
concurrent judgments of the Courts below 
on matters of fact; ualess very definite and 
explicit grouads for that interference are 
assigaed. 


ie 28 O. 1: 27 A, 168--4 O. ay 3N, 808; 2 Bom 
L. R. 985; 7 Sar, P, O. J. 1786 (P.O. — 
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. Andin Rani, Suimatt v. Khagendra Nara- 
yan Singh (2), Lord Lindley repeated the 
view:- i 

* “The appellants have failed to show any 


miscarriage of justice, or the violation of 
any: principle of law or procedure. Their 


-Lordships, therefore, see no reason for 


departing from the usual practice of this 
Board of declining to interfere with two 
concurrent findings on pure questions of 
fact.” - : 


There was a faint attempt made in the 
present case toargue that what the appel- 
lant considered a quite inadequate appre- 
ciation and an unjustifiable. belittling of 
acertain witness whom he regarded as all 
important would amount to a miscarriage 
of justice, The expression means no such 
thing. It means such departure from the 
rules which permeate all judicial procedure 
as to make that. which happened not in 
the proper use of the word judicial pro- 
cedure, at all. [C]]D] There is, however, 
also ‘another way of preventing the applica- 
tion of the rule. If it can be shown that 
the finding of one of the. Courts is so 
based on an erroneous proposition of law 
that if that. proposition be corrected the 
finding disappears, then in that case it is no 
finding at all.: [D] Such an attempt was 
made with great skill and pertinacity by 
Mr. Bevan for the appellantin the present 
case. [E] He laid stress on the law as it 
-had been authoritatively settled in England, 
and in Ontario in such matters. the Law of 
England rules. Now tne English Courts 
have gone what some might think pretty far 
on the question of what duty lies on those 
who propounda Will. Thosewho propound 
a. Will mustshow that the Will of which 
Probate is sought isthe Will of the testator, 
and that the testator was’ a person of testa- 
mentary capacity. In ordinary cases, if 
there is no suggestion tothe contrary any 
man whois shown to have executeda Will 
in ordinary form will be presumed to have 
testamentary capacity, but the moment the 
sapacibyis called in question then at once 
the onus lies on those propounding the 
Will to affirm positively the testamentary 
capacity. Moreovet, if a Will is only prov- 
ed in common and not in solemn form, 
the, same rule applies even though the 
action isto attack a Probate which has 
been granted long ago. These propositions 

2) 310. 871; 311, A, “ 4:83 A 
ee on LI A 127,90, W. N. 74; 8 Sar. P- Q. 
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will be found to besettled by the follow- 
ing cases: í 

Barry v. Butlin (3), Cross v. Cross (4) and 
Tyrrell v. Painton ($). [E] 

Now their Lordships. will sesume that 
these cases are right. Thereasén for this 
form of expression is that the Appellate 
Division of the Court of Ontario in the 
case of Larocque v. Landry, (6) seem ‘to 
have taken another view, for that Court 
held that once Probate was granted though 
only in common form, the onus was on 
him who sought to set it aside. Now, when 
an Appellate Courtin a Colony which is 
regulated by English Law differsfrom an 
Appellate Court in England, itis not right 
to assume that the Colqnial Court is wrong. 
It is otherwise if theauthority in England 
is that of the House of Lorde. Thatis the 
Supreme Tribunal to settle English Law, 
and that being settled, the Colonial Court 
which is bound by English Law is bound 
to follow it. Equally, of course, the point 
of difference may be settled so far as the 
Colonial Court is concerned by a judgment 
of this Board, 

But inthe present case their Lordships 
do not consider it necessary to settle which 
of the two views is right; they will assume 
for the purposes of this discussion, that 
the English iule is right. But given the 
law the appellant in their Lordships’ 
opinion fails in its application to the facts. 
Their Lordships cannot help thinking that 
the appellant takes rather a wrong view 
of what is truly the function of the ques- 
tion of onus in such cases. [F] Onus is always 
on -a person who asserts a proposition or 
fact which is not self-evident. [F] To 
assert that aman who is alive was born’ 
requires no proof. The onus is noton the 
person making the assertion because itis « 
self-evident that he had been born. But 
toassert that he was born on a. certain 
date if the date is material, requires roof; 
the onus is on the person making the asser- 
tion. [G] Now, in conducting any inquiry, 
the determining Tribunal beit Judge or jury, 
will often find thatthe onus is sometimes 
on the side of one contending party, some- 
times on the side of the other, or, as it is 
often expressed, that in certain circum- 
stances the onus shifts. But onus as ae 

(3) (1833) 2 Moo. P. C. 480;12 E, R. 1089; 1 Cu? . 
614: 46 R. R. 123. : 

(4) (1864) 3 Sw. & Tr, 299233 L. J.P. 4% 16 Jur? 
(x. s ) 183; 10 L. T. 70; 12 W. R. 624; 163 E. R. 1287, 

(9) d94pP. 151; 6 R. 540; 70 L. "D453; 42 W.R, | 


~ (6) 52 0. L. R.4193 . e, ° 
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determining factor of the whole case can 
only arise if the tribunal finds the evi- 
_ dence pro and con so evenly balanced that 
it°can come tono sure conclusion. Then 
the onus will determine the matter. But 
ifthe trPbunal, after hearing and weighing 
the evidence, comes toa determinate con- 
-elusion, the onus has nothing to do with it, 
and need not befurther considered. That 
seems to their Lordships the case here. 
“PG After reviewing the evidence as to 
capacity the learned trial Judge says: 

The result of this evidence pieced to- 
gether, dovetailed together, combined and 
considered asawhole does not make me 
think that there was anything which 
would affect the, mind or which would 
show the incapacity of the late E. O. 
Walker to make his Will when he did. 

The Court of Appeal first stated the 
grounds put forward bythe -appellant for 
the reveraal of the judgment of the. trial 
Judge, thus: 

That the evidence established that the 
testator was not mentally capable of mak- 
ing a Willat the timewhen the alleged Will 
was executed. - 

And after examining the evidence it con- 
cludes thus: . 

The plaintiff clearly fails upon the first of 
his grounds forthe reversal ofthe judgment. 

There is a'passage at the beginning of the 
trial Judges judgment which shows that 
on the question of onus he agreed with 
what had been laid down by the Court 
of Ontario, and the appellant argued that 
the learned Judges of the Court of Appeal 
must be presumed to have had the same 

: views, and that, consequently, the whole 
- judgmené was vitiated by this wrong 
view as to onus. But, as has been already 
explained, there was no question of onus 
in the determination as it came to be made. 
It wag a considered result of the evidence, 
and,onus as å determining factor never 
arose for the learned Judges could, and 
did, ‘come*to a positive conclusion on the 
evidence laid. Learned Counsel laid stress 
on the fact that the Trial Judge expressed 
the result ofehis view in a negative fashion: 

The evidence does not make me think 

that thera was anything which would show 


e the incapacity of the testator. 


** And he argued that that was no positive 
e finding. of capacity as the authorities 
require. The learned Judge was not deal- 
ing with onus, He was stating @ result in 
ordinary “English, and to say that the 
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above sentence was nob a positive finding 
of capacity seems to their Lordships as 
out of the question as to say thatif-one said 
ofa man that he was not dead on acertain 
date there was no finding that he was aljve. 
- Their Lordships, therefore, think thatthe 
attem pt to avoid the effect of the concurrent 
finding rule fails. Much was sought to be 
made of the unfair way in which, the 


. appellant argued, the trial Judge had 


treated the evidence of a certain Dr. Shurly. 
Some of the criticisms he made do not 
particularly recommend themselves to their 
Lordships, but inthe end he came to his 
result on a consideration of the whole evi- 
dence. [H] That the Court of Appeal looked 
at the evidence in rather a different 
way matters not, for the rule is a rule as 
to concurrent findings, and not a rule as 
to concurrent reasons. Thus in Ram 
Anugra Narain Singh v. Chowdhry Hanu- 
man Sahai (7) the judgment of their Board 
states : 

“The rule (as to concurrent findings) is 
nonetheless applicable, because the Courts 
may not have taken precisely the same 
view of the weight to be attached to each 
particular item of evidence.” [H] 

No question of this sort arises as to the 
procuring of the Will by fraud or undue 
influence, because it is admitted that in that 
case onus is always on the person who attacks 
the Will.—see Craig v. Lamoureux (8). 

In their Lordships’ opinion the rule as to 
concurrent findings clearly applies in this 
case, ‘and the appeal falls to be dismissed. 
A petition was lodged for the admission 
of new evidence. This application had been 
made tothe Court of Appeal and refused, 
Their Lordships will be slow indeed to 
interfere with the decision of the lọcal 
Court on what is really a question of discre- 
tion and procedure. This petition, there- 
fore, falls to be dismissed with costs. 

Their Lordships will humbly advise His 
Majesty in accordance with the above 
opinion. The appellant will pay the costs 
of the appeal. 

A NLA, Appeal dismissed, 

Solicitors for the Appellant :—Messrs, 
Collyer-Bristow & Co, 

Solicitors. for the Réspondente:—Meesra 
Blake & Redden Freshfields,, Leese & 
Munns. . 


(7) 30 0. 303; 301. A. 4l; 7 Œ. W. N. 225; 5 Bom. L 
R. 6; 8 Sar. P. O. J. 409 (P. CO). 

(8) (1920) A O. 349; 89 LJ, P. C, 22; 36 T. D. R, 
26. : 
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OCUDH CHIEF COURT. 
SEGOND Orvin APPEAL No. 409 or 1926. 

. March 16, 1927. ; 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
JAGESHAR PANDEY AND OTHERS— 

PLaINTIFFS—APPELLANTS | 
. versus 
MANI RAM AND snorHsR—DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Joint family —Father and son—Debts 
of father—Decree—Liability of estate—Filing of sutt 
for partition by sons before attachment under decree, 
effect of. ms 

Thos a Hindu joint family consists of a father and 
son, anda decree has been passed against the father 
for his debts, the entire family estate can be taken in 
execution of the decree unless the debts are proved to 
be for immoral purposes or illegal and this liability 
upon the estate to be taken in execution proceedings 
cannot be removed by the subsequent filing by the 


sons of a suit for partition. [p. 907, col. 1; A] 


Appeal against the judgment and decree 
of the District Judge, Fyzabad, dated the 
22nd September, 1926, in Regular Oivil 
Appeal No. 130 of 1926 upholding that of 
the Munsif, Fyzabad, dated the 3lst May, 
1926, l 

Messrs. H. Husain and Ali Zaheer, for 
the Appellants. 

Mr. R. D. Sinha, for Respondent No. 1. 


JUDGMENT.—The circumstances in- 


which this appeal has arisen are as follows, 
Ram Lal Pandey executed a deed in favour 
of Manni Ram. decree was passed 
upon this deed against Ram Lal on the 
6th August, 1925. Ram Lal has five sons 
Jageshar, Jaswant, Jai Govind, Jai Ram 
and Jagrup; and Jaswant has two minor 
sons. On the 24th November, 1925, the 
latter seven. persons filed a suit against 
Ram Lal and others asking for a partition 
.of the joint family property and the setting 
aside of a deed of mortgage which Ram. 
Lal had executed. Subsequent to the in- 
stitution of this suit, but before its deci- 
sion, Manni Ram attached certain property 
in execution of his decree, The present 
plaintiffs, the sons and grandsons of Ram 
Lal, objected to the attachment. They 
failed in respect of the main portion of 
their case, and have then instituted the 


present suit which was dismissed by the. 


trial Court on the 3lst of May, 1926. The 
appeal to the District Judge was dismissed 
on the 22nd September, 1926. It is to be 
noted that the decree in the partition suit 
was passed on the 26th April, 1926, and 
that the plaintiffs have been granted the 
partition which they desired, but that they 
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have been refused the relief of setting 
aside the deed of mortgage..[A] It is 
argued before us by the learned Çounsel 
for the appellants that inasmuch as the 
institution of the partition suit had the 
effect of creatinga division of interests in 
the property it must be held that 5/6ths 
of the property attached had passed out 
of the reach of the decree-holder on the 
24th November, 1925, the date when the 
partition suit was instituted. On this date 
the property had not been attached. There 
can be no doubt as to the fact that, as 
laid down by their Lordships of the Judi- 
cial Committee in Ramalinga Annavi v. 
Narayana Annavi (1) and in previous 
decisions, the institntion of a suit for par- 
tition by a member of a joint Hindu family 
effects a severance of the joint status of 
the family but the matter is somewhat 
different in respect of the liability of the 
family property, in execution of a decree 
passed before the suit for partition had 
been instituted. The last pronouncement 
as tothe liability of a joint family pro- 
perty in execution proceedings is in the 
decision of their Lordships of the Judicial 
Committee in Brij Narain Rai v. Mangla 
Prasad Rai (2). Itis there laid down that 
where a Hindu joint family consists as 
here, of a father and sons and the father, 
Ram Lal, has incurred debts and a decree 
has been passed on the basis of those 
debts, the estate can be taken in execution 
proceedings unless the debts had been 
incurred for immoral purposes, [A] Here, 
upon the facte, so far from the debts having 
been incurred for immoral purposes they 
were incurred by Ram Lal for the legiti- 
mate requirements of the family, and the 
decree passed against Ram Lal laid the 
estate open to be taken in execution pro- 
ceedings. It is our view that in no cir- 
cumstances can that liability of the estate 
to be taken in execution proceedings be 
removed by the subsequent filing of a 
suit for partition. In this particular case 
it has been found on the facts that these 


1) 68 Ind. Cas. 451; 49 I. A? 168; 30 M. L.T. 255 
M. W. N. 399; 45M. 489; 26 OC. W. N. 929; 43 
. J. 428; 16 L. W. 639; 24 Rom. L. R. 1209; 20 
J, 839; A.I. R. 1922 P.O. 201; 37 C. L. 4. 15 


(2) T7 Ind. Cas. 689; 51I. A. 129; 21 A. L. °F. 934; 
J. 23; 5 P. L. Te 1; 28 O. W. N. 258: (1994) M. 
. 68; 19 L. W. 72; 2 Pat. L, R.:41: 100 
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‘partition proceedings were fictitious and 
collusive and: intended solely to deprive 
Manni Ram: of his security.. Toat is a 
finding of fact which cannot be challenged 
jf second-appeal. In these circumstances 
the plaintiffs suit, which was for a decla- 
ration that the 5/6ths share-of the property 
in suit was not liable to be attached and 
sold in execution of the decree, -has been 
rightly dismissed. We-dismiss this appeal 
with costa: : . 
G He 4 Appeal dismissed, 
> ACN, A- - i 
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PATNA HIGH COURT. 
. Gavin ‘RevistoNs Nos. 364 ro 366 oF 1926: 
oS r February. 9, 1927. ‘ 
Present:—Mr, -Justice Scroope. 
Firm LAKHIRAM BALDEO DAS’ 
AND OTHERS— PETITIONERS 
eee . versus U 

MAHABIR BHAGAT AND orHeRs— 

.. 4 OPPO8ITE- PARTIES. : 
.. Civil Procedure Code (Act V of 1908), ss. 24; 78— 
Rateable distribution—Application to Sub-Judge— 
Transfer to Munsif's Court—Dismissal for default— 
Sale by Sub-Judge—Subsequent execution ` before 
Munsif—Calling of record by Sub-Judge—Right to 
rateable distribution. Be 

LB having filed an execution case in the Court 

of a Sub-Judge where D also had put into execu- 
tion his decree ‘and had got the property of the 
judgment-debtor attached and proclaimed for sale, 
applied for rateable distribution of the assets o£ the 
judgment-debtor when the properties were sold. 
There were proceedings under, O. XXI, r. 90, Civil 
Procedure Code, ‘for setting aside the sale and during 
the pendency of these proceedings L B.'s application 
was transferred to the Munsif as it fell within his 
pecuniary jurisdiction where it was dismissed for 
default. LB ‘then put in. another petition for 
execution before the Munsif and applied to the 
@ub-Judge to -call forth the records of the execution 
case from the file of the Munsif to dispose of the 
application for rateable distribution . which was 
pending. ‘The Sub-Jitdge called for the records 
but rejected the application for rateable distribution 
on. the ground that, no application for execution had 
been made in his Court, before the receipt of assets. 
It was contended that at the date of the realisation 
ofthe assets their application for rateable distribu- 
tion was pending before the Subordinate Judge and 


» that being so they wero entitled to rateable distribu- 


tion: . 
Held, (1) that the original execution petition was 
nol, pending at the time of receipt of the assets ; 
inasgquch as it had bn transferred from the Sub- 
ortiinate Judge's Court and had moreover been dis- 
misged: fp. 809, col. 1; Als saka oe 

(9) that there was no execution application before 
the Subordinate Judve. at all at the time of nateable 
digtrivution eithes. directly or indirectly - inasmuch 
ag thé second application was filed before the Munsif's 
2 = ; è 
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Court, and his’ order calling forethé ‘recorda-of the. 
second application was not tantamount, to a -transfer 
of that execution to his file. |ibid; B] . 

Revision from ;an order of the Subor-, 
dinate Judge, Bhagalpure, dated the 3rd 
July, 1926. | j f g 

Messrs. N, C. Sinha and G. N. Mukherji,- 
in Nos. 364 and 365 and Mr. 8. 8. Bose, in 
No. 366, forthe Petitioners. i 

Mr. S. N. Bose, in Nos. 364 and 365 and 
Messrs.. S. N. Bose, and K. P. Sukul; in 
No. 366, for the Opposite Party. -x 


JUDGMENT.—In the execution matter 
out of which Civil Revision No. 366 arises 
the facts are these: The petitioners had got 
a decree for Rs. 2,746-14-0 against the firm 
Mahabir Bhagat-Radha Bkagat and had 
filed Bxecution Case No, 758 of 1925 in the 
Court of the Subordinate Judge of Bhagal- 
pure. Damodar Prasad, the opposite party, 
had also,a decree against the same firm had 
put it into execution in Case No. 166 of 1925 
in the same Court and had got the property 
of the judgment-debtor attached and pro- 
claimed for sale, the petitioners had put in 
an application in Damodar Prasad’s ‘execu- 
tion case praying for rateable distribu‘ion 
whea the properties of judgment debtor - 
were sold on 16th December, 1925,” for 
Re. 5,950, and the date for confirmation of 
sale was fixed for 22nd January, 1926. 

- Then there were proceedingsunderO, XXI, 
r. 90 for sétting aside the sale. Whilst -the 
sale matter was pending the execution case of 
‘the petitioners wastransferred by the District 
Judge ‘to the Munsif Second Court of 
Bhagalpure as it fell within ‘his pecuniary 
jurisdiction and was dismissed -for default 
on tlie 26th April, 1926. The petitioners’ case 
is that they had no information about: the 
order- of transfer, but this cannot be gone. 
into now. On the 6th May, 1926, they. put in 
another petition for’execution in the Court 
of the Second Munsif, which was registered 
on llth May, 1926, as Case No: 626-of. 1926. 
The sale matter was disposéd’on 17th May, 
1925, the applicationof the judgment-debtors 
being rejected and the sale was-.confirmed 
on that date. Meanwhile the: petitioners’ 
application for rateable distribution which 
had been filed on 14th December, 1925, before 
the Subordinate Judge had been- lying in 
abeyance and they put in a second petition 
to the same effect on the 7th May, 1926. ~e - 

After the disposal of the sale matter the 
Subordinate Judge heard the petitioners’ 
application for rateable distribution and 
disallowed. it holding that as their @Pplica- 





e 

2011. 6. 192} ° 
tion for execution was filed on the 11th May, 
"1926, that is long after and not before the 
‘assets were realised, the requirements of s. 73 
«æf the Civil Procedure Code had not been 
a with and he accordingly disallow- 
edit, ` on : 

' [A] The petitioners have accordingly come 
up in revision now and their contention is 
that as the application for rateable distribu- 
‘tion filed on the 14th December, 1925, had 
not been disposed of up to the date of con- 
firmation of sale, it along with the original 
execution case should have been‘treated as 
pending and that the petitioners were ac- 
cordingly entitled to rateable distribution. 
The learned Vakil for the petitioners has 
been unable toshow me any authority forbis 
contention that this petition kept alive his 


original execution case. That was dismissed . 


for default on 24th April, 1926, and that dis- 
Toissal‘had the effect of putting an end to 
those execution proceedings for the time be- 


- ing. Moreover, the case had been transferred . 


to the Munsif, Second Court, [A] If the ex- 
ecution proceedings.had been kept alive by 


the fact that the petition for rateable dis- . d, 
- December, 1925, the petitioners asked the 


tributian had not been disposed of, then -I 
fail to understand why a fresh petition for 
execution was put. in on llth May, 1926. [B] 
` Moreover, there is'another defect which is 
fatal to the petitioners succeeding and that 
is that this second execution case was filed, 
as pointed out by the learned Subordinate 
Judge, inthe Court of the Second Munsif 
where the original execution case: had. also 
been transferred. as stated above. So, at 
the time when the Subordinate Judge decid- 
ed the matter of rateable distribution, there 
was no execution case before bim aball; 
either directly or indirectly. His order 
calling for the records of this second ex- 
ecution proceeding is not tantamount to a 
transfer of that execution case to his file. 
Under s. 24 of the Code of Civil Procedure 
he had no power to order such a transfer, 
I fail to see how in any aspect of the case 
the petitioners can succeed, seeing that the 
application for execution on which their 
demand must be based had been filed long 
. after and not before the assets were realis- 
ed. Ithink then that the learned Subordi- 
nate Judge was quite correct in rejecting 
their prayer for rateable distribution. [B] 
In this view of the case it is unnecessary 
to discues the further difficulty in the peti- 
tioners’ case that the judgment-debtors in 
‘Damodar’ydecree are 5 persons individually 
whilst the petitioners’ decree is against a 
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firm of 2 only. This petition is dismissed 
with costs which 1 assess at two. gold 
mohurs. 

‘The faets of the other żwo Revjsional Cases 
Nos. 364 and 365 are very much the same, 
The petitioners in these cases obtained a 
money-decree against the same judgment- 
debtors in the Court of the First Munsif and 
had put their decreesinto execution in cases 
Nos. 1544 of 1925 and 1551 of 1923° The 
opposite party is the same in these Cases 
and there was his decree in the Court of the 
Subordinate .Judge in which he got the 
property put up for sale and then followed 
the O. XXI, r. $0, proceedings referred to in 
Civil Revision No. 366 of 1926. The peti- 
tioners on 15th December, 1925, filed a peti- 


- tion for rateable distribution in the Court 


of the Subordinate Judge and on 2lst 
December,. 1925, they filed an application in 


. the Munsif’s court where the execution case 


was pending for the transfer of the execu- 
tion case to the Subordinate Judge's Court, 
But this was rejected on the ground that 
this could not be done without an order 
from the Court concerned. Then on 23rd 


Subordinate Judge otf Bhagalpure to trans- 
fer these two execution cases to his own 
Court. His order was, —“Put up these peti- 
tions after the sale is confirmed and let the 
record be called for.” The assets came into 
the Subordinate Judge’s hands on 2nd 
January, 1926, and on 3rd July, 1926, 
the learned Subordinate Judge re- 
jected the petitioners’ application for 
rateable distribution on the ground that no 
application for execution had been made in 
his Court at all and they have’ filed these 
revision applications in this Court, 

It is contended in revision that at the ° 
date ofthe realisation of the assets the peti- 
tioners’ application for tateable *distribu- 
tion was pending before the Subofdinate 
Judge and that being so, they, were entitled 
to rateable distribution, But s. 73 clearly 
requires that there must be an application 
for execution to the Court which holds 
the assets and prior to the *receipt thereof 
and this was, not the casein the two peti- 
tions before me. ° 

As regards the application of the 2isf 
December, 1925, before the Munsif for trans-° 
ferring the execution cdse, he obvichsly had 
no power to transfer it to the Subordinate 
Judge ahd he rightly declined#o dosa, As. 
regards the application of-23rd December, °. 
1925, made to the Subordinate Judgé on 
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which the petitioners strongly relied and 
the order thereon, this does not amount to 
a transfer of the execution case. I think 
the learned Wakil for the respondents is 
quite correct in his contention that s. 24 of 
the Civil Procedure Code governs the case 
and that the proper course for the petition- 
ers was to move the District Judge to trans- 
fer the execution cases. The Subordinate 
Judge had no power to take them away 
from the file of the Munsif and his order 
calling for the records does not amount to 
a transfer of the execution cases. The 
opposite party, Damodar Prasad, had been 
vigilant in the matter of executing his 
decree. He had put the property up for 
sale and had vigorously contested the 
judgment-debtors’ application under O. 
XXI, r. 90 and I think that he is entitled to 
reap the fruits of his vigilance in the 
matter andin none of the cases can the 
petitioners be entitled to any equitable 
relief. The requirements of s. 73 had not 
been complied with inasmuch as no execu- 
tion cases were pending in the Court of the 
Subordinate Judge either by transfer or 
otherwise at the time when the assets came 
into his hands and for these reasons these 
petitions also fail and must be dismissed 
with costs which I assess at three gold 
mohurs. 

B, K, P. Petitions dismissed. 
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OUDH CHIEF COURT. 
Sgconp Orvin APPEAL No. 65 oF 1927. 
April 14, 1927, 

Present: —Mr. Justice Hasan. 
SURAJ PRASAD AND ANOTHER— 

e DEFENDaNTS—APPELLANTS 


versus 
RAGHUNATH PRASAD AND ANOTHER— 
PLAINTIFFS—-RESPONDENTS. 
Abadi—Partition of house in village abadi—Juris- 
diction of Civil Court. 
- A Civil Court has%urisdiction to 
in the abadi of a village, 
Shiam Kunwanv. Fateh Singh (1), distinguished. 
Appeal against a decree of the Second 
Adéitional Subordinate Judge, Lucknow, 
dated the 34th January, 1927, in Civil Appeal 
No. 126/24/105 of 1926, reversing that of 
oe Lucknow, dated the 3rq June, 
1925: e KEMA j 
+ Mr, Hakimuddiĝ, for the Appellants. 
Messrs, Ali Zahurand A.C, Mukerji, for 


partition houses 


MADHAB GOBINDA ROY v. BHUBANESHWAR farguNnart. ° [10i Ż. 6. 1927] 


Mr. H. Husain and Puttoo Lal, for the Res- 
pondents. i 

JUDGMENT.—This is the defendants’ 
appeal from the decree of the Second Addi- 
tional Subordinate Judge of Locknow, dated 
the 24th of January, 1927, reversing the 
decree of the Munsif of Lucknow,.dated the 
3rd of June, 1926. 

The suit out of which this appeal arises 
asked for partition between the parties of 
two houses situate in village Miraknagar, 
Pergana Mohanlalganj, District Lucknow. 

The lower Appellate Court on proof of 
title granted the decree prayed for, 

In second appeal beforeme two points 
were urged: 

1. That the Civil Court has no jurisdic- 
Hon to grant a decree for partition of houses, 
an 

2. that certain property in the possession 
of the plaintiffs was not brought into 
Wa suit for the purpose of being partition- 
ed. 

In my opinion, there is no substance in 
either of these grounds. The jurisdiction 
‘of Civil Courts to partition houses has 
never been questioned and the ruling in 
Shiam Kunwar v. Fateh Singh (1) on 
which the learned Counsel forthe appel- 
lants relied hasno application whatsoever. 
In that case the entire abadiof the village 
was the subject-matter of discussion and 
with reference to the entire abadi, the deci- 
sion was given. 

As to the second point itis sufficient to 
say that itdoes not appear to have been 
taken in the Courts below. 

The appeal failsand is dismissed with 
costs. 4 
G. H. 

A. N.A. 

(1) 64 Ind, Cas, 295; 24 O. O. 268. 


Appeal dismissed. 


PATNA HIGH COURT, 
First Crvin AppeaL No. 182 of 1928. 
March 22, 1927. 
Present :—Sir Dawson Miller, Kt, Chief 
Justiceand Mr. Justice Kulwant Sahay. 
MADHAB GOBINDA ROY— - 
Apr ELLANT 


VETSUS e 
BHUBANESHWAR TRIGUNAITanp 
OTHERS—- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIT, 
rr, 4, 1l—Appeal—Death of respondeni—Abatement 
of appeal—Ignorance of death, wheth& sufficient 
cause to set aside abatement, . 


[101 1. G. 1927) . 


_- Ignorance of the death of a respondent during the 
pendency ofan appeal, where there isno particular 
reason why the fact of the death should have come to 
thé notice of the appellant isa sufficient ground for 
setjing aside an abatement of an appeal for failure to 
implead the legal representatives of the deceased 
respondent in time. 


Mr. B. N. Matter, for the Appellant. 

Mr. 5. C. Majumdar, for the Respond- 
ents . 

ORDER.—It is true that in this case 
the respondent No. 1 died about 22 years 
ago and the appellant never ascertained that 
he was dead. There was, however, no parti- 
cular reason why the death of the respond- 
ent should come to the notice of the appel- 
lant. He had already served him with a 
notice of the appeal in 1923 and it was in 
1924 that therespondentdied, Thepetition 
asking us to set aside the abatement sets 
out good reasons why the appellant did 
not know of the death of the respondent 
and shows how he first came to hear of his 
deathin January last. Immediately after 
that he appliedto set aside the abatement. 
It appears thatthe persons, the appellant 
wishes to substitute in place of the deceas- 
ed respondent, have been served with 
notice of this application and they have not 
thought fitto put in any affidavit or counter 
petition to dispute the accuracy ofthe facts 
which the; appellant alleges; nor do they 
show why there was any particular reason 
why the appellant should be aware of the 
death of theirfather before January last. In 
these circumstances it seems to us that this 
is a proper case in which to set aside the 
abatement and direct that Guru Prasad 
Trigunait and KaliPrasad Trigunait be 


added as respondents in place of their 
deceased father. 
AN. A. Order set aside. 


HAMA PRASAD V. DEPUTY COMMISSIONER PARTABGARH 


gil 
OUDH CHIEF COURT. 
First Civin Appgat No. 13 or 1927. 6 
April 6, 1927. , 
Present:—Sir Louis Stuart, Ks., Chief 
Judge, and Mr. Justice Raza. 
KAMTA PRASAD AND OTHERS— 
` PLAINTI FFS—APPELLANTS 
Versus b 
DEPUTY COMMISSIONER, | » 
PARTABGARH AND aNoTHER— 
DEFENDANTS— RESPONDENTS. | 
Civil Procedure Code (Act V of 1908), O. VII, r. 14 
—Documents not entered in list annexed to plaint 
or filed on date of first hearing— Production at late 
stage—Absence of good cause—Right of Court to 
reject, A 
Where a plaintif does not» enter the documents 
relied upon by him in a list under O. VII, r. 14, Civil 
Procedure Code, nor produces them at the first 
hearing of the suit under O. XIII, r. 1, Civil Pro- 
cedure Code, the Court would be justified in admit- 
ting the documents at a later stage ofthe case, only 
on proof of sufficient cause for previous non-pro- 
duction [p. 912, cols. 1 & 2; A] 
Appeal against anorder of the Sub-Judge, 


. Partabgarh, dated the 25th October, 1926, 


Mr. Bisheshar Nath, ior the Appellants. 
Messrs. G. H. Thomas and Radha Krishna, 
for the Respondents., 


SUDGMENT.—Ths facts of the suit 
out of which this appeal arises are as 
follows:— 

The Talugqdar of Delippur was proprietor 
of village Gaurapura-Badal. He transfer- 
red this property by gift to his wife. That 
lady executed on the 14th July, 1924, a 
deed of perpetual lease in favour of a 
certain Ram Chandra in respect of an 
area of 46 bzghas odd in thig village. In 
so far as the revenue papers go they show 
the lady to be full proprietor ofthis area 
and there is no entry that any person has 
under-proprietary rights in any portion of 
this area. lt. would appear, however, that 
Kamta Prasad and his four sens Ram’ Autar, 
Suraj Narain, Ram Prasad and Jaganath 
Prasad are recorded as tenants of a pora 
tion of this area. On the 19th February, 
1926, these five persons instituted a suit 
for a declaration that they had under- 
proprietary rights asshanklapdars in respect 
of the whole of the area transferred by 
the deed of perpetual lease, ‘and they R 
asked for a declaration that the lady had. 
no right to execute a transfer of this pro- 
perty in favour of Ram‘ Chandra‘ against ° 
their interest. With the plaint they filed 
no documents. On the 13th July, 1920, 
the written statement, was fiket and on the 
29th September, 1926, issued were framed, 
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On the 29th September, 1926, the plaintiffs 
madè an application to the learned trial 
Judge stating that they had applied for 
certified copiesof cértainrevenue papers and 
of certain deeds of sale and the like but had 
not been ableto obtain them and they request- 
ed that they should be given permission 
to file those*copies when received. The 
trial. Judge passed on this application an 
order that the application was premature 
and thathe would deal with the matter 
of admitting the documents when they 
were filed and not before. On the lth 
October, 1926, the plaintiffs’ oral evidence 
was- heard. After they had closed their 
oral evidence they then put in certain 
documents and asked that they should be 
received in evidence. The learned trial 
Judge refused to receive them and decided 
the suit against the plaintiffs on the 
merits, holding that they had not establish- 
' ed that they had any under-proprietary 
rights in the area in question. The pre- 
sent appeal has heen filed. The learned 
Counsel for the appellants very frankly 
admits that on the evidence on the record 
he has no case at all, but he urges that 
the documents in question should be re- 
ceived in evidenceand that the suit should 
be decided in the light of the evidence 
afforded by them. We have to look in 
the first place at the law of procedure 
upon the subject. [A] Now it is quite clear 
that under the law it was the duty of 
the plaintiffs under the provisions of O. VII, 
r. 14 (2) when relying upon documents 
whether they «were or were not in their 
possession, or power to enter them in a list 
and annex it tothe plaint. They did not 
do this. Further under the provisions of 
O. XIII, r.. |, it was for them to produce 
at the first hearing of the suit all the 
documents on which they intended to rely 
and which had not already been filed in 
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could show good cause for the previous’: 
non-production. [A] Have they shown any 
such good cause? One of the plaintiffs 
is present in person before us. This ig 
the plaintiff Jagannath Prasad. He has 
been somewhat hampered in his prosecu- 
tion of the suit by the fact that he is em- 
ployed in the Central Frovinees and has 
slight opportunities of returning to his 
home in the Partabgarh District; but there 
are four other plaintiffs whoreside inthe Par- _ 
tabgarh District and they certainly had no 
special difficulty in prosecuting a suit. 
Now we have it that the lease to which 
they take exception was executed on the 
14th July, 1924, and the suit was not in- 
stituted until the 19th February, 1926. 
They were represented by a Counsel and 
that Counsel must have known that. in 
order to set up a successful title for under- 
proprietary rights it was necessary to be 
fully armed when the existence of those 
rights had not been entered in the current 
settlement. Thus he must have known 
the necessity of having all his documents 
ready atthe time that he filed the plaint 
It is admitted that at that time he had 
not even applied for copies. It is admit- 
ted further that when the suit was first 
called on for hearing he had not even 
then applied for the copies. He applied 
for the copies on his own showing atsome 
time between the date that the suit was 
first called on for hearing and the date 
that issues were fixed. We decide that 
the learned trial Judge was right in refus- 
ing to accept these documents at the time 
that they were filed and this decision con- 
cludes the appeal which ‘is accordingly 
dismissed with costs. Separate sets of cogts 
must be awarded to the Deputy Commis- 
sioner as representing the estate and to 
the lessee. i 

The miscellaneous application is dismiss- 


Court. They did not do that. The only ed with costs. ` ee oe 
justification for their producing the docu- GH Application dismissed. 
ments at a later stage could be if they 
s e 
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Abadi—Adverse possession, what constitutes. See 
ADVERSE POSSESSION sh 714 
— Kamin's rights in- house-sites. Sce ous 


———— Partition of house in village abadi —Juris- 
diction of Civil Court. 





A Civil Court has jurisdiction to partition houses - 


in the abadi of a village. O Suras Prasan v. RAGAU- 
natu Prasan, A. I. R. 1927 Oudh 215 910 


Accounts—Failure to keep accounts—Tliteracy, 
whether an excuse. See PRESIDENCY Towns Insot- 
vency Act, 1909, ss. 39, 103 419 


Acts—General. 


Act 1839—XXXII. See INTEREST ACT. 

—— 1846—XI. See SCeBEDULED Disrricrs Act XIV or 
1874, s. 7 582 

—— 1855—XIf. See LecaL Representatives’ SUITS 


Act. 
—— 1855—XITI. Sez FATAL ACOIDENTS ACT. 
—-~- 1860—XLV. See Punat Cops. ELE 
—- 1861—V. See Porton Act. 
— 1867—IIf. See PUBLIO GAMBLING Act, 
—— 1869—IV. See Divorce Act. 
— 1870—VII. See Court Fers Acr. 
—— 1871—I. See OATILE Trespass AOT. 
—— 1872—I. See Evipence Act. 
—— 1872—IX. See CONTRACT Act. 
—— 1873—X. See Oatus AoT. : 
—— 1874—XIV. See SCHEDULED Districts Act, 
-—— 1875—XVIII. See Law REPORTS Act. 
~ —— 1877—I. See Sprorrio Ranier Aor. 
—— 1878—I. See Oprrum Aor. 
— 1879—X VIII. See LEGAL Practitioners Act. 
-— 1881—X XVI. See NEGOTIABLE INSTRUMENTS ACT. 
—— 1882—I1V. See-T'Ransrer or Property Act. 
—— 1882—V. See BASEMENTS Act. 
— 1882—XIV. See Civin Procepurs ‘Cope, 
— 1886—XI.. See Tramways Aor, 
—— 1887—VII. See Surts VALUATION ACT. 
—— 1887—IX. See E BOVINGLAL SMALL Causz Oourts 
or. 
—— 1889—VII. See Suconsston OERTIFIOATE AOT. 
—— 1890—VIII. See Guarprans-anp Warps Act. 
~- 1890—IX, See RAILWAYS Act, 
——- 1894—I. See LAND Acquisition AOT. 
—— 1898—V. See ORIMINAL PROCEDURE OODE. 
— 1899—IT. See STAMP Act 
——- 1907—III. See Provinorat INSOLVENCY Act. 
—- 1908—V. See Orry Procepure CODE, 
— 1908—IX. See LIMITATION Aor... 
—— 1908—XVI. See REGISTRATION Act. 
— 1909-—III. See Presipency Towns Insonvenoy 


9 OT, 
—— 1910—1K. See ELECTRICITY Act. 
—-— 1912--l].. See Co-operative SOCIETIES Act. 
—— 1913—VII. See COMPANIES AOT, 
—- 19Li—VIHII. See Moror VEHICLES Act. 
—- 1920--V" ge Provinoran Insonvenoy Act, 


58 


e 
Acts—General—concld. 


Act 1920—-XXVI. See LIMITATION AND CODE ov CIVIL 
PROOEDURE (AMENDMENT) ACT. 

—— 1922—XI. See Income Tax Act. 

—— 1993—VIIL See WORKMEN'S COMPENSATION Act. 

—— 1923—X. See PAPER Currency Act. 

1923—XLII. See MussaLMan Waxr AcT. “ 

—-— 1925—VIIT. See SIKH Gorpwaras Act. 

—— 1925—XXXIX. See Succession ACT. 


Aots—Bengal. 


—— 1884—III. See BENGAL MUNICIPAL Act. 

—— 1835—VIII. See BENGAL Tenanoy Act. 

—— 1887—X1I. See BENGAL, AGRA AND AssAu CIVIL 
Courts Act. 

—— 1895—VIIL See BENGAL Sanirary DRAINAGE Act. 

—— 1897—V. See ESTATES PARTITION Act. 

—— 1920—IlI. See CALOUTTA Rent ACT. 

—— 1993—lII, See CALCUTTA MUNICIPAL Act. 

—— 1924—I. See CALCUTTA RENT (AMENDMENT) ACT. 


Acts—Bihar and Orissa. 


—— 1908--VI. See Cuora Nagpur TENANOY ACT, 

—— 1913—II. See Orissa TENANCY ACT, 

——~ 1914—IV. See BIHAR AND ORISSA PUBLIO DEMANDS 
Recovery Act, 


Acts—Bombay. 


-—~ 1879—V. See BomBay Lanp Revenue Cops. 

~ 1879—XVII. See DEKKHAN AGRICULTURISTS 
RELIEF ACT, 

—~- 1886—V.. See Bombay HEREDITARY OFFICES Act, 


Acts—Burma. 
—— 1899—I. See BURMA GAMBLING Aor. 
—— 1917—JI. See Burma SALT AOT. 
mn 1919—II. See Bursa HABITUAL OFPENDERS' RES- 
TRICTION ACT, 
—— 19290—VI1I. See Ranaoon Sart Cause Court 
ACT. 
—— 1922—VII See Orry of RANGOON MUNIOIPAL 
AOT, 3 


Acts -C, P. . 
amma 1920—I. See O. P. TENANOY ACT, e 
Acts—Madras. 


—— 1865—VII, See MADRAS IRRIGATION OrsS Act, 

——— 1873—Il. See Mapras Crvin Courts Act. 

L- 1876—I. See Mapras Lann REVENUB ASSESSMENT 

Act. 

~—— 1908—I. See Mapras ESTATES LAND AOT, 

—— 1919—III. See MADRAS CITY MUNICIPAL ACT, 

—— 1920—V. See MADRAS DISTRIOT MUNICIPALITIES | 
A 


or. 
——- 1920-—XIV. See MADRAS Trooa Boarps-A®r, ° 
Acts—Punjab. e 


~ 1887 XVI. See PUNJAB Texanoy ACr, . 
mn 1900—SIII, See PUNJAB ALIENATION oF LAND OT, 
$ e 
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Acts—Punjab—concld. 
Act-1903--II. See PUNJAB Court of Warps Act. 


——+ 1911—III. See PUNJAB MUNIOIPAL Act. 
—— 1014-1. See PUNJAB Excisz Act. 


Acts—uU. P. 


—— 1868—XIX. See Oupa Rent Act. 

mn 1876—XVIT. See OUDH Lanp REVENUE Act. 
—- 1876—XVIII. See Oupy Laws Act. 

—— 1886—XXII. See OUDH Rent Act. 

—— 1901—II. See AGRA TENANCY Act. 

—-— 1901—IJI. See U.P. LAND Revenue ACT. 
——~#1922—-XT. See AGRA PRE-EMPTION Act. 

—— 1993—IL. See BUNDELKHAND Lanp ALIENATION 


AOT. 
——:1914—I. See U. P. Locau Rares Act. 
—— 1916—II. See U. P. MUNICIPALITIES ACT. 


Regulations. 


Reg, 1802—XXV. See MADRAS PERMANENT SETTLEMENT 
REGULATION. 
—— 1805—XIL Sze Ostcurta Lanp Revexus Recu- 
» LATION. 
—— 1819—II. See BENGAL LAND REVENUE Assess- 
MENT (RESUMED Lanns) REGULA- 
TION. 
—— 1825—XI. See BENGAL ALLUVION AND DiLuvion 
REGULATION. 
—— 1825—XIV. See BexeaL REVENUE Free LANDS 
REGULATION. 
—— 1872—III. See SONTHAL Pereannas SETTLEMENT 
REGULATION. 


-© Statute. 


—— 1915~—(5 & 6 Geo. V, c, 61). See GOVERNMENT oF 


INDIA Aor. 


Actio personalis etc. See Trespass 62 
Adhlapidari, custom of. See MORTGAGE 549 
Administration—Proceedings for grant of letters— 

Res judicata. See RES JUDIOATA 327 


Administration sult—Decree—Objection by ad- 
ministrator that’ he has no assets—Enquiry, 
nature of. See O. P. O., 1908, ss. 47, 52 (2) 431 

Adverse possession. See Co-sHaRER 501 

—_—__-——--—— Acquisition of lawful right to posses- 
sion before completion of statutory pericd—Break 

_ of adverse possession. 

Possession, adverse at its commencement, ceases, 
to be adverse,eif before the completion of the statu- 
tory period, the person setting up adverse possession 
acquires a lawful right to possession. : 

* A,a Hindu widow, made a gift ofcertain properties 
to her daughter B. The gift was invalid for want ofa 
registered deed, but B was put in possession. Before 
the completion of thé statutory period of twelve years 

A died and was succeeded by B: 

Held, that Bi possession ceased to be adverse 
when the succession opened and the properties did 
not become her siridhan on the completion of 
twelve years from the date of the gift. A Ram BHAROS 
PANDE v. DHURJATI Yraputya, A. L R. 1927 All. oe Si 

ny Mere hostile assertion of title—Tres- 

` passer, possesion of, to be limited to actual spot tres- 

ə passed upon. 

The mere assertion by a party in a written state- 
“ment filed by him that he is in possession of certain 
land, In te absence of Anything else cannot be re- 
garded as actual possession of the land itself which 
may go to constitute adverse possession. 

. ‘thos possoesich of a trespasser must be deemed ta 

. . 
. e. 6 ké . 


INDIAN CASHES, © . 


(1927 
Adverse possesslon—éoncld. e 


have been limited to the actual spot trespassed upon; 
and no more. G Panna LAL Guoss v. THE Apgar COAL 
Co., Lp., 31 C. W. N. 82; A. I. R. 1927 Cal. 117 62 
——— - Symbolical possession, effect of. Seg 
Co-owNERS 622 
Under-proprietary right—Long pos- 
session and payment of rent—Possession not traceable 
to under-proprictary right—Under-proprietary right, 
whether acquired—-Description by Manager of 

Court of Wards as uwnder-proprietor and realization 

of rent from mortgagees, whether creates title by 

estoppel. : - 

Long possession although accompanied by payment 
of rent, caunot create under-proprietary title by adverse 
possession, if the origin of such possession is not 
traced to have begun in under-proprietary rights. 

The act of a Deputy Commissioner who held a 
person's estate as-Manager on behalf of the Court of 
Wards either in describing the persons in possession 
of land belonging to the estate as under-proprietora 
or in accepting rents from their mortgagees cannot 
create a title by estoppel in their favour where no 
such title really existed. O Juacoo SINGH v. DEPUTY 
COMMISSIONER OF PARTABGARH 803 


Vacant plot in abadi—Occasional 
acis of trespass, whether constitute adverse posses- 
sion—Assertion of hostile title, necessity of. 

The possession of vacant land in the abadi of a 
village must be presumed to be in the owner of the 
village as posséssion in such cases goes with title. 

The doctrine that possession of part is in law 
possession of the whole does not hold good in the 
case of a trespasser if the whole is otherwise vacant. 
Possession of a trespasser must be confined to the 
land actually occupied by him. 

A talugdar may be in possession of the vacant 
plots of the abadi of the village without actual user 
of it and a person does not necessarily dispossess the 
owner by occasionally keeping fucl or tethering cattle 
or by erecting a ridge over the land or by otherwise 
trespassing upon it. To dispossess the owner he 
must assert clearly that he claims the right to hold 
possession as owner, or his conduct must be such as 
fo amount to an assertion of an intention to exclude 
the actual owner. O ADIK Husain v, Evizap Husain, 
130. L. J. 798; A. I. R. 1927 Oudh 209 > 714 
Affidavits—Want of seal, effect of. See O, P, O., 1908, 

O. V, RR. 2,10 . ; 615 
Agra Pre-emption Act (Xi of 1922), s. 12 (3)— . 

Pre-emption by relationship—Four ° degrees, to be 

counted from common ancestor—Common ancestor 

to be included. Ah 

In counting the four degrees from the common 
ancestor under sub-s. (3) of s. 12 of the Agra Pre-emp- 
tion Act, the common ancestor himself should be 
counted as the first degree. 

The measure of four degrees mentioned in sub-s. (8) 
of s. 12 of the Agra Pre-emption Act does not apply to 
the relationship existing between the pre-emptor and 
the vendor but refers to the degree of relationship from 
the common ancestor. A JADUNANDAN RAI y. BINDESHRI 
Rat, 25 A. L. J. 471; A. L R. 1927 Al, 434 497 


———— 8.12 (3), scope of-——Pre-emption by right of 
relationship —F'our degrees, calculation of, è 
Section 12 (3) of the Agra Pre-emption Act is not 

confined in its application to cases where rival suits 

are brought by various pre-emptors, but’ applies also 
toa case where a suit is brought by one of them 
claiming preferential right against aa 
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The four degrees for purposes of right to pre- 
emption by relationship has to be counted from the 
common ancestor and not from the vendor and in 
counting those degrees the common ancestor has to 
be included. A Svep MOHAMMAD v. JAITUL Bını 499 


ss, 19, 20-—Vendee becoming co-sharer subse- 
guent to institution of suit for pre-emption but before 
decree—Dismissal of suit—Costs. 

Where before the passing of a decree for pre-emp- 
tion, though after the institution of a suit for the 
same, the vendee acquires a share so as to become 
a co-sharer on the same footing as the plaintiff, the 
plaintiff loses his right of pre-emption. 

In such cases, the Court may direct that the 
plaintiffs’ costs should be borne by the vendee. A 
Jawan v. Marrwa : 538 


Agra Tenancy Act (II of 1901), ss. 1 (2), 11 (e)— 
Military encamping ground—Occupation for more 
than 12 years, whether confers occupancy rights— 
‘Thekadar’, position of—Possession as tenant under 
thekadar, effect of. 

Occupancy rights in respect of land directly under 
ths administration and control of the Government of 
India, cannot be acquired under the Agra Tenancy 
Act inasmuch as the operation of the Act is limited 
to territories which are administered by the Local 
Government. 

Occupancy rights cannot be acquiredin respect of 
land which has been acquired by Government ‘fora 
public purpose’ in view of the provisions of s. IL 
(e) of the Agra Tenancy Act. 

' A thekadaris a tenant and consequently a person 
holding under a thekadar for more than 12 years 
being merely a sub-tenant does not acquire occupancy 
rights. A Rue NARAIN Srnow v. JAGRUP SINGH, L. R 
8A 194 Rev.; A. I. R. 1927 All. 530 . 638 
——— 8, 11 ;e). See Aera Tenanoy Act, 1901, ss. 
1), 11 (e) 638 
s. 79—Occupancy holding—Mortgage—Decree 

for redemption—Failure to obtain actual possession 

within six months—Hxtinguishment of tenancy. 

Where in execution of a decree for redemption of 
a possessory mortgage of an occupancy holding, the 
tenant obtains formal possession but fails to get 
actual possession for six months from the date of his 
getting formal possession, a. 79 of the Agra Tenancy 
Act comes into operation and the occupancy tenancy 
is extinguished. A BHAIRO LOHAR v. ABDUL Wauas, 
L.R. 8 A. 106 Rev.; A. I. R. 1927 All. 551 591 

ss. 79, 83,85. See GUARDIANS AND Warps 

Aor, 1890, s. 29 804 
————— 55.164, 199 (3)—Decision of title under 

s. 199 (8), whether operates as res judicata—Partition 

proceedings—Declaration of title of one claimant, 

effect of—U. P. Land Revenue Act (III of 1901), 

ss. 111, 112, 114. 

A decision ofa Revenue Court under s, 199 (3) of 
the Agra Tenancy Act operates as a decision by a 
Civil Court for purposes of res judicata. 

An order in partition proceedings declaring the 
right of a party to a portion of shamilat land amounts 
to a decision under s, 111 (1) (¢) of the U. P. Land 
Revenue Act having the effect of a decree of a Civil 
Court under s. 112 of the Actand willoperata as 
res judicata, A Amar SINGH v, GOBIND RAM, L, R. 8 
A, 122 Rev; 25 A. L. J. 387 501 


E 183 (1)—Assignment of decree—Mutation 
of name in assignee's favour; whether necessary 
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Agra Tenancy Act—1901—coneld, i 
to entitle him to execule—Assignment pending sutt 
—Assignee not brought on record—Degree—A ssignee s 
right td execute decree as heir. 

All that is necessary under s. 193 (1) of the Agra 
Tenancy Act to entitle the assignee of a decree to 
execute it is that the assignor’s interest must havo 
become vested in the assignee. It» docs not provide 
or imply that, notwithstanding the vesting of such 
interest, the assignee is not entitled to execute uhless 
and until mutation of names has been effected in his 
favour. . 

During the pendency of a suit for profits the 
plaintiff assigned his rights to another, but the 
assignee not having been brought on record a decree 
was passed in favour of the original plaintiff. The 
plaintiff subsequently died and the assignes who 
happened also to be one+of his heirs applied to 
execute his decree: i 

Held, that the assignee was entitled to execute the 
decree as an heir of the decree-holder inasmuch as 
the judgment-debtor could not impugn the validity 
of the decree on the ground that the decree-holder 
had parted with his rights before the decree. A 
Goras Devi v. MOHAMMAD ABDUL Guaroor,L R. BA, 
113 Rev.; A. I. R. 1927 All. 492 . 580 


———- S. 193 (K)—Sale of fruit tree for arrear 

- of revenue, validity of —Frutt tree, whether moveable 
property—‘Standing timber’'—Duty of owner to 
refund purchase-money—Equity. 

Fruit trees are not included in the term ‘timber’ or 
‘standing timber’ in s. 193(4) of the Agra Tenancy Act 
and cannot, therefore, be sold by an officer who has 
only power to sell moveable property. 

But where fruit trees are inadvertently sold by 
such an officer for realisation of arrears of revenue, 
the defaulter cannot, in equity, be permitted to recover 
them from the purchaser without re-placing the money 
paid by the purchaser which has been utilised in the 
discharge of a public debt due by the defaulter. A 
SARJU SINGH v. BIJOY BAHADUR SINGH, 25 A. L. J. 199; 
L. R. 8 A. 135 Rey.; A. I. R. 1927 All. 254; 49 A. 330 


287 
——— S$, 199 (3). See Acra Tenancy Acr, 1901, 
ss. 161,199 (3). 501 


e 
Alluvion and difuvion—Re-formation of land in 
situ—Rights of original owner—Re-formation on 
opposite side of river, effect of—Bengal Alluvion 

and Diluvion Regulation (XI of 1825), s. 4 (1)— 

‘Gained by increment’. 

Land washed away and afterwards re-forined on the 
original site is not land ‘gained by incremen? within 
the meaning of s. 4 of Bengal Alluvion and Diluvion 
Regulation of 1825 but remains the property of the 
original owner. 

This principle is applicable to cases where land 
js washed away from one side of the river and is 
re-formed on the other side, providell the re-formation 
is on the old ascertained site. P G KesHava PRASAD 
SINGH v. SEORETARY or Stave ror Inp14 IN COUNCIL, 
(1927) M. W. N. 393; A. I. R. 1927 P. O. 89; 31 O. W. N. 
717; 45 O. L. J. 520; 8 P. L, T. 497; 6 Pat. 481; 54 1g, 
156 (P. 0) t 


Amendment—Ezercise of discretion by lower Couri? 
—Interference by High Court in second appeal. 


Where tfe Court below has allowedan amendment S 


acting under O. VI, r. 17, Civil Precedure Colle, a 

High Court would not be justified in interfefing in 

second appeal with the exercise of that discretion 
e à > 


NG. ~ 

Amendment--conceld, 
unless the same bas been exercised upon a wrong 
‘principle. O BADRI Prasap SINGH v. JAGANNATH 569 


———— Retrosfective effect. See C. P. C., 1908, O. 
VI, R. 17 ; 573 


Appeal from order of attachment before judgment. 
9 


See O. P. O., 1908, O. XXXVIII, r. 6 


from prekiminary decree---Passing of final 
decree, effect.of. See MORTGAGE 15 


———*—» from small cause tried as original suit. See 
PROVINCIAL SMALL OAUSE Courts Act, 1887, 3.16 53 
Apportionment of rent—Principles. See TRANSTER 
or Property Act, 1882, s. 36 - 91 
Arazidar, whether co-sharer. SeePre-emetion 518 


Arbitration. See O. P. ©., 1908, Scn. II. 


= Award not acted upon, whether bars suit on 
original cause of actions 


Where an award has replaced the original rights. 


of the’ parties, it is, of itself, a good defence to an 
action based on those rights, but whereit has merely 
ascertained and defined thoserights it isnota com- 
plete defence unless it has been acted upon by the 
parties. B SWAMIRAO Konner NADGIR v, CHANNAPPA 
oo Hosu, 29 Bom. L. R. 301; A.I. R. 1927 Bom. 
P 398 
—— Injunction. See C. P.C, 1908, O. XXXIX, 
RR. 2, 3 ' 160 
Assignment pending suit— Assignee not brought on 
record—Decree—Assignee’s right to execute. See 
Acra TENANoy Acr, 1901, s. 193 (1) 580 


Attachment before judgment, grounds for— 


appealability of orders. See ©. P. C., 
. XXXVIII, x. 6. 


Bajeaftidars, status and history of. See BENGAL 
* Tenancy Act, 1885, 6. 103 119 
Banker—Banker'’s lien, nature of, See CONTRACT 
Acr, 1872, ss. 171, 172, 176 725 
Benamidar—Decree by benamidar—Execution by 
` real owner. See O. P. O., 1908, 5.47 616 


Benaml transaction. See HUSBAND AND WIFE 354 


~- Decree and sale in execution against 
real owner—Benamidar, whether bound. 

A benamidar is not entitled to ‘sue for a declara- 
tion that a decree passed against the real owner and 
sale in execution thereof, are not binding on him 
einasmuch as he was not impleaded asa party tothe 
proceedings. M Purra YARRAMMA v. KALA VENKAMMA 
A. I. R. 1927 Mad. 659 165 


Bengal, Agra and ‘Assam Civil Courts Act (XII 
of 1887), ss. 3: 13—Civil Procedure Code a Vv 
of 1908), O. ALVIT, r. 1—Subordinate Judge of 
Second Court—Appointment as Judge of First Court 
whether takes away power to review orders passsd as 
Judge of Second Court—Jurisdiction, 

The fact that Subordinate Judge who was 
presiding over the Second Court of a local divisicn 
- has been appointed to preside over the Firet Court 
does not divesphim of his jurisdiction to review an 
erder passed by him while he was presiding over 
sa. recy ae P g ie Ray v. SATYA BHAMA 
AB, . W. N. 332; L.J. ; 
Pa A Na bai 142; A. 1 R. 1927 


1 
Bengal Alluvion ard Dituvicn Regulation Mi 


of 1825, 5. 4 (1). Ece ALLEYICN AND Dervrion 1 


e Bengal Estates, Partition Act, STATE 
pag e Yee: tc ot. See ESTATES 


INDIAN OASES, ; 


1808, O. 
9 . 


{1927 


Bengal Land Revenue Assessment (Resumed 
Lands) Regulation. H of 1819. See BENGAL 
Tenancy Act, 1885, s. 103 119 


Bengal Municipal Act (Hl of 1884), ss. 6 (3), 
363— Holding, meaning of—Suit to declare assess- 
ment of tax invalid, whether maintainable. 


Section 363 of the Bengal Municipal Act is appli- 
cable only to those cases where the pldintiff claims 
damages or compensaiion for some wrongful act 
committed by the Commissioners or their officers 
in the exercise or honestly supposed exercise of 
their statutory powers, It has no application, for 
instance, to a suit for a declaration that an assess- 
ment of a certain tax on certain buildings is invalid 
or ultra vires, 

A holding within the meaning of s. 6, sub-s. (3) 
of the Bengal Municipal Act means Jand or premises 
held by an occupier under one title and one set of 
boundaries, that is to say, itis on the basis of occu- 
pation and not on the basis of ownership that the 
question as to whether certain premises forma hold- 
ing or notis to be determined. 

Plaintiff owned two plots of land witha building 
on each of them One of these buildings was 
divided into three compartments and the other into 
two and thus five compartments were in the occupa- 
tion of five different tenants. On the north, as. well 
as on the south, of the buildings there were two 
plots of land which formed open spaces, which had 
not been divided and were common toallthe ccm- 
partments in tke buildings: = - 

Held, that the buildings constituted two heldings 
and not five separate holdings within the meaning 
of s. 6 (3) of the Bengal Municipal Act © CHAIPNAN, 
MUNICIPAL CORPORATION, FARIDPORE v. GOUR GOPAL, A, 
I. R. 1927 Cal. 592 


Bengal Revenue Free Lands Regulation XIV of 
1825. See Bencar Tenanoy Acr, 185,8. 103 119 


Bengal Sanitary Drainage Act (VIII of 1895), 
&.16—Acquisition of watercourse within Municipal 
area—Compensation whether payable. - 
Section 16 of the Bengal Sanitary Drainage Act 

and the proviso to the same apply to land acquired 

within a Municipality and consequently no compen- 
sation is payable for such land when it is recorded 
as a watercourse unless it is proved that such land 
was under cultivation for a pericd-of not less then 

12 years previous to the acquisition, O SECRETARY» 

or ŜTATE ror INDIA IN Counci v. FAKIR MAHAMMAD 

MoNDAL, 45 C. L. J. 185; A. I. R. 1927 Cal. 415 349 


Bengal Tenancy Act (VIII of 1885), ss. 3 (9), 30 
(b)——Holding —Khata number, whether single 
_holding—Nagdai, bhaoli and belagan plots im same 
khata number—Nagdi rent, whether can be enhanced. 


Ordinarily where a holding consists of both nagdt 
and bhaoli lands, the landlord cannot institute a 
suit under s. 80 (6) of the Bengal Tenancy Act for 
enhancement of the nagdi rents, 

It has been the practice and custom of Settlement 
Officers to show a separate tehancy for a holding 
under a single khata number. A khata number will 
never consist of more than one holding. 

The fact. that a khata number consists of nagdi, 
bhaoli and belagan plots, and that the total area of 
these plots is scparately mentioned and the total 
cash rental of the nagdi plots is shown does not 
create a separate holding as to each of these kinds 
of plots. Pat Dir Narayan SINGH V, Buk MANDAL, 
A. I, R, 1927 Pat. 207; 8 P, L, T, 564 511 


. 


-Vol.101] | > 


Bengal Tenancy Act—-contd, 





S. 50 (3)—Addition of new parcels to original 
holding—Presumption under s. 50 (8), whether arises 
—Fresk holding—Dakhilas and jama wasil baki 
papers, evidentiary value of. 

. Where new parcels are added to the original 

holding and the rent increased after the Permanent 

Settlement fhe incidents of the original holding are 

changed and a new holding is created, and conse- 

quently, there is no room forthe presumption under s. 

50 (3) of the Bengal Tenancy Act. 

The fact that in the old jama wasil baki papers 
the tenancies donot find aplace does not rebut the pre- 
sumption of fixity of rent which arisesfrom dakhilas 
of a uniform rate of rent for over twenty years. GC 
Kasım ALI PRODHANYA V. OFFICIAL Recuiver, A. I. R. 
1927 Cal. 493 347 


ss. 50,102 (b), 115—Record of Rights— 
Presumption of fixity of rent—Addition of ‘kaimi’ 
in entry, effect of—Kaimi, meaning of—Mere 
payment at unvarying rate, whether evidence of 
fixity of rate. 


An entry in the Record of Rights describing a 
tenancy as a ‘kaimi settled raiyat is an entry in 
compliance with the provisions of s. 102 (b) of the 
Bengal Tenancy'Act. The addition of the word ‘kaimi' 
has not the effect of making the entry bad so as to 
bar the operation of s, 50 of the Bengal Tenancy Act. 

Payment of rent at an unvarying rate for more 
than 20 years in itself would not be sufficient to 
establish that a tenancy is held at fixed’ rate. 

The word ‘kaimi connotes nothing more than per- 
manence of occupation and does not import fixity of 
rent. CSxyama OHARAN Guose v. FAKIR CHANDRA 
Dorr, A. I. R. 1927 Oal. 546 45 


~ $.103-—Orissa Tenancy Act (II of 1913), ss. 
6, 57B—Entry in Record of Rights—Presumption 
of correctness, when rebutted—Burden of proof 
that holding was not as tenant-at-will—Bajeaftidars, 
status and history of—Cuttack Land Revenue 
Regulation XII of 1805—Bengal Land Revenue 
Assessment (Resumed Lands) Regulation II of 1819 
T ha Revenue Free Lands Regulation XIV of 
1825. 


Where in a stit by a person who is recorded as 
an occupancy tenant in the Record of Rights, the 
defendant claims occupancy rights in himself, in 
order to rebut the presumption arising in favour of 
the plaintiff under the Bengal Tenancy Act the defend- 
ant has to prove not only that he or his predecessors 
held the land for a period of 12 years but also 
that the lands were not sublet to his predecessors-in- 
title year by year by the plaintiff. 

Bajeaftidars are raiyats when they are shown to 
be in possession of land of 75 acres in area or less 
and persons holding under them are recognised by 
the custom of the country only as mere tenants-at- 
will. The only exception to this proposition is that 
some of them were giyen the status of tenure-holders 
as a matter of compromise in the Settlement between 
1890 and 1900. ` 

As to whether in a particular case the status of 
theholder of the resumed grant is that of a tenure 
holder or that of a raiyat must be determined by 
reference to the entry in the Recordof Rights. Pat 
Gopinata SARANGI v. AJHARRUL Haguz, A. I. R. 1997 
Pat. 225; 8 P. L. T. 578 119 


=S, 195—-A sessment of rent—Question not 
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raised in assessment proceedings, whether can be 
raised in suit. . 1 . 
Where proceedings under s. 105 of the Bengal Ten- 

ancy Act are based on the assumption that the land, 

which is the subject-matter of the proceedings, is rent- 
paying land and the question whether the land is mal 
or lakheraj is not raised at any stagé of the proceedings, 
owing tothe fact that there is no appearance gn be- 
half of tenants, the question can subseqi&ntly be 
agitated in a suit between the parties and a plea 
based on such question is not barred by the provi- 
sions of s. 105 of the Act. C KSHETAR Lar SINGH Roy 
v. PROHLAD CHANDRA MAJUMDAR, A. I. R. 1927 Cal. 603 





800 
- s. 115. See Bencar Tenancy Act, 1885, ss. 
50, 102 (b), 115 - 48 


s$. 148-A—Rent-decree—Co-sharer landlords 
impleaded—No evidence that rent claimed was on 
behalf of all landlords—Presumption. 

Where a decree is executed as a rent-decree it must 
be presumed in the absence of evidence to the con- 
trary that the plaint was drawn upin such a manner 
as to warrant a rent-decree and all was properly done. . 
Pat Mowammap Hasim Kuan v. Gaya Rat 382 


Berar Land Revenue Code, 1896, s, 78 (2), 
applicability of. 

Section 78 (2) ofthe Berar Land Revenue Code 
does not apply where possession, though continued, 
can be referred to distinct annual leases and there 
is no proof that the tenancy existed before 1874. N 
FAKIRA v. DATTATRAYYA KRISHNA, A. I. R. 1927 Nag, 
200 252 


Bihar and Orissa Public Demands Recovery 
Act (IV of 1914), s. 43 proviso (a). See TRANS- 


FER OF PROPERTY Act, 1882, s. 108 707 
Birtdarl tenure, whether incumbrance. See 
Ovpy Land Revenue Act, 1876, ss. 132, 133 285 


Bombay Hereditary Offices Act (V of 1886), 
ss. 2,4 —Succession to watan—Daughter succeeding 
as heir—Daughter's daughter whether postponed to 
daughter's son—‘Family’, ewatan family’— 
Illegitimate sons, whether members of mother's watan 
family—Hindu Law—Inheritance. * 

The family of the daughter of a watandar, who 
succeeds to the watan on the death of the watandar,, 
is a ‘watan family’ within the meaning of s, 2 of 
Act V of 1886 and a female member of the family is, 
therefore, postponed in the order of succession to a 
male member who is qualified to inherit suh watan. 

The definition of ‘family’ in s. 4 of the Act is an 
inclusive definition and does not exclude the appli- 
cation of the ordinary meaning of the word family. 

Per Marten, C. J—Under Hindu Law illegitimate 
children can succeed as heirs to their mother and are 
consequently legal members of tke mother’s: watan 
family. B BALAI SHIDLI Jocati v. SUBBA Santo MAHAR, 
29 Bom. L. R. 246; A. I. R. 1927 Bom. 191 135 


(A 
Bombay Land Revenue Code (Act V of 1879), 
s. 83—Permanent tenancy—Presumption—Origgy 
of tenancy, what constitutes, evidence of—Emidence * 
of origin at some time within a century, euffitiencye 
of. 
A period of about a century is *too long and in- 
definite a ptriod to constitute satisfactery evidepee of 
the commencement ofa tenancy yéthin the meaning 
of s. 83 of the Bombay “Land Revenue Code. *The 
fact that a tenancy is proved to ehave come into 


` 
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. 
existence at some time between 1738 and 1857, is not, 
therefore, sufficient to negative the presumption of 
permariency aristng under’s, 83 of the Code. 

The mere fact of a tenancy having commenced 
subsequent to the landlord's tenure does not prevent 
the application of s. 83 of the Bombay Land Revenue 
Code. B SHRIPADRHAT -ANANTBHAT JOSHI ~v. RAMA 
Bagasi LATHI, 29 Bom, L. R. 274; A.I. R. 1927 Bom. 
270 e. 340 
Breach of contract—Contract rescinded before. time 

for completion—Earnest money, return of. 

A party who withdraws from a contract before 
the time for its completion has arrived and thereby 
breaks the contract is not entitled to return of the 
earnest money which he has paid tothe other party 
under the terms of the contract. L VIPPER & Co. 
v. Sewat RAM-RAM PARSHAD Minis & Co, 686 


Buddhist Law (Burmese)—Daughter’s right to 
property, limits of. 
Under Burmese Buddhist Law, a daughter by a de- 
ceased wife acquires rights. only in respect of pro- 
erty acquired during the course of the marriage 
an -her mother and father and that too if she 
had attained the age of 18 years on her mother’s 


death, RMaune Kyaw Zav. U De Bi, 6 Bur. LJ. - 


55; 5 R. 125; A. I. R. 1927 Rang. 143 634 


Bundelkhand Land Allenation Act (Il of 1903), 
s. 4—Brahmo Bhats, whether ‘Brahmans'—Privilege 
under Act, delay in raising, effect of. 

Brahmo Bhats are included in the term ‘Brahmans’ 
as used in the Bundelkhand Land Alienation Act. 

So long as property isnot sold in execution, a judg- 
ment-debtor is entitled to claim the privilege that 

he is entitled to under the Act. A Ram Prasap v. 


Core Lat, L. R. 8 A.187 Rev.; A. I. R. 1927 All. 846; ` 


25 A. L. J. 678 : 844 
Burden of proof—General principles—Initial onus 
—Shifting of onus—Question of onus, when material 
—Finding on the whole evidence, whether vitiated 
by wrong view of onus. 
The onus of proof is always on a person who asserts 
a proposition of fact which is not self-evident, 
In conducting any inquiry, the determining 
Tribunal, be it Judge or Jury, will often find that 
the onus is sonfetimes on the side of one contending 
party, sometimes on the side of the other, or, as it is 
eoften expressed, that in certain circumstances the 
onus shifts. But onus asa determining factor of the 
whole case can only arise ifthe Tribunal finds the 
evidence pro and conso evenly balanced that it can 
come to@no sure conclusion. Then the onus will 
determine the matter. But if the Tribunal, after 
hearing and weighing the evidence, comes to a 
determinate conclusion, the onus has nothing to do 
with it,and need not be further considered. PC 
WILLIAM ROBINSV, NATIONAL Trust Oo, Lrp., A. I. R. 
1927 P. O. 66; 4 O. W. N. 463 903 


Burma Gambling Act (I of 1899), s, 12— 
Keeping common gaming house, what amounts to— 
e Proof of habitual use—Profit to owner. 
efhe mere fact that persons were found playing a 
“game of cards with stakes in a house will not render 
the owner*of the house’ liable to conviction under 
s. 12 of the Burma Gambling Actfor keeping a com- 
mon gaming house. He cannot be convictgd even if 
¿there »is` evidence to show that he received a 
. commigsion for thtase of the cards in the absence 
of selhe evidence df habitual keeping or using. 


bY . 8 
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A house is a common gaming house, only if instru- : 
ments of gaming arekeptor used in it for the profit 
of the person owning the house. R Nea News Kyr v. 6 


Emperor, 5 Bur. L. J. 230; 28 Or. L. J. 483 659 
a s. 17. See Bukma HABITUAL OPFEND ER 
RESTRIOTION Act, 1919, ss. 3,7 4 666 


Burma Habitual Offenders’ Restriction Act (II 
of 1919), ss. (3) (1), 7—Burma Gambling Act (I 
of 1899), s. 17—Living by unlawful gambling— 
Order for restriction, whether can be passed. 
Section 3 (1) of the Burma Habitual Offenders’, Re- 

striction Act does not apply toa case arising under 

s. 17 of the Burma Gambling Act, 1899. R NGA Pan 

E v. Exrezror, 5 Bur. L, J. 228; A. I. R.1927 Rang. 

122; 28 Cr. L. J. 490 656 


Burma Motor Vehlcles Rules, r. 46—Passing of 
tramear on right side, permissibility of —Negligence. 
Under r. 46 of the Burma Motor Vehicles Rules ex- 

cept for a reasonable cause a tram-car must be passed 

on the left side,the proviso merely allowing a special 
exception to the general rule. To pass it, therefore, on 

the right is a prima facie negligence on the part o 

the driver. R AHMED v. Emperor, 6 Bur. L, J. 76; AÉ 

I. R. 1927 Rang. 149; 28 Cr. L. J. 484 660. 


Burma Salt Act (Il of 1917), $. 9 (c)—Rules under 
the Act, rr. 41, 48—Unauthorised ‘removal’ of 
salt, whether illegal. 

The unauthorised removal of salt is illegal under 
the provisions of rr. 41 and 42 of the rules under the 
Burma Salt Act. R Naa Yor Ox v. Emperor, 5 Bur. 
L. J. 220; A. I. R. 1927 Rang. 120; 28 Cr. L. J. 464 6 

496 


Calcutta Municipal Act (Ill of 1923), ss, 8, 
363,488, 536—Criminal Procedure Code (Act V 
of 1898), ss. 1, 4 (e), 5 (2), 842—Proceedings for 
demolition of buildings—Criminal Procedure Code, 
whether applies—Administration of oath to party,: 
whether vitiates order—‘Offence’'—‘Accused’, 


Proceedings held by a Magistrate in which the 
question is whether certain sheds erected by a person 
are new or old and so liable to be demolished are 
not governed by the provisions of the Criminal Pre- 
cedure Code. e 

So long as there is no disobedience by a party to 
an order of demolition passed by a Magistrate he 
commits no offence. 

A party to a proceeding under the Calcutta Muni- 
cipal Act relating to demolition of an unauthorised 
structure is not an accused person and as such ex- 
empted from administration of oath, © ` KRISHAN 
DAYAL JALAN v. CORPORATION OF Oatcurtra, 31 C. W. N. 
506; 45 O L. J. 469; 28 Cr. L. J. 407; A. I. R. 1927 
Cal. 509; 54 O. 532 183 


Calcutta Rent Act (IH of 1920), s. 1 sub-s. (4) 
—Caleutta Rent (Amendment) Act (I of 1924)— 
Proviso to sub-s. (4) of s.1, effect of—Jurisdiction 
to dispose of proceedings rating to higher valued 
premises, whether taken away by amending Acit— 
Act, application of. 

The effect of the proviso added to s. 1, sub-s. (4) et 
the Caleutta Rent Act of 1920 by the Amendment 
Act of 1924, is not to make the Acta temporary Act 
ending at March, 1924, as regards the higher valued 
premises and an existing Act until 1927 as to other 
premises, but is just asif the words of the proriso 
had been inserted in the original Act Neelf, : 
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The jurisdiction of the President of the Improve- 
ement Committee under the Calcutta Rent Act, 1920, 
to dispose of proceedings relating to the higher valued 
premises commenced before March, 1924, was not 
taken away by the proviso to sub-s. (4) of s. 1 intro- 
duced by the Amendment Act. 

The application of the Act is when parties begin 
to move under it. P C Ksasaoram Poppar v. Nunpo 
Juan Matrox, (1927) M. W. N. 340: 52 M. L. J. 655; A. 
I.R. 1927 P. C. 97; 81 ©. W. N. 646; 29 Bom. L. R. 
888; 38 M. L. T. 95; 54 O. 508 38 


Calcutta Rent (Amendment) Act (I of 1924). 
See OALCUTTA Rent Aor, 1920, s, 1 suB-s. (4) 38 


Cattle Trespass Act (| of 1871), S. 22. See 
MALIOIOUS PROSECUTION 274 


C. P. Tenancy Act (I of 1920), ss. 6, 110—Trans- 
fer of occupancy before new Act—Transferee 
obtaining possession after new Act—Hjectment, law 
applicable to—Cause of action, when accrues. 

The right of re-entry of the landlord in respect 
of an absolute occupancy holding accrues on the date 
on which the transferee enters into possession in 
pursuance of the transfer. 

On the date of the execution of a mortgage of an 
occupancy holding as well as on that of the prelimi- 
nary decree thereon the Central Provinces Tenancy 
Act of 1898 was in force. On the date the mortgagee 
entered into possession the Act of 1920 had come into 
force. The Lambardar brought a suit in 1924 for 
ejectment of the mortgagee on the ground that the 
mortgage being in contravention of s. 4l ofthe Act 
of 1898 was void: 


Held, that the cause of action for ejectment accrued 


due only when the mortgagee entered into possession 
and that therefore the suit was governed by the pro- 
visions of the new Act and not by the Act of 1898. 
N KEDARNATH BHARGAVA v, NETRAM, A. I- R. 1927 Nag. 
127; 23 N. L. R. 50; 10 N. L. J. 29 284 


——— SS. 46, 47—Mukaddam, whether village- 
servant—-Village-service holding—Dispossession or 
exclusion ~Remedy—Civil Court, whether has juris- 
diction to restore possession. 

A Mukaddam,is a “village-servant” and is exactly 
in the same class as the Kotwar, being merely higher 
than, him in the performance of practically the same 
duties. : 

lf a village servant has been disposessed or ex- 
cluded from the village service holding he must 
apply tothe Revenue Officer to be put in possession 
either under s. 47 or 46 of the O. P. Tenancy Act; a 
Givil Court has no jurisdiction to restore him to 
possession. N Basant KUAR v. SHEO Onaran, A. L. R. 
1927 Nag, 208 693 


$8.68. See TRANSFER OF PROPERTY Act, 1882, 
s. 50 647 


8.105—Oceupancy holding—Transfer—Suit 
to impeach transfe*—Jurisdiction of Civil Court—~ 
Restriction on transferees right to transfer, whe- 
ther void. 
elhe jurisdiction of a Civil, Court is not ousted by 
s. 105 of the ©. P. Tenacy Act where the transfer of 
an. occupancy tenancy is impeached not on the special 
provisions of the Tenancy Law but under the general 
law. : 
The tramsfgr of an occupancy right to another for 
life without®powers of alienation with remainder to a 
third person is nob void in law and suche transfS ês 
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cannot alienate the land even to a possible heir. N 
DEORAM Gusar v. Bisu Gusar, A. I. B. 1937 Nag. 226; 
10 N. L.J. 90 822 


———— 5, 110. See C. P. Texaxoy Act, 1920, 8.6 
284 


Charter party—Cargo and loadintg—Charterer's duty 
to -supply cargo—Charterer and ship-owner, res- 
pective rights and obligations of—Exceptien clause, 
effect of. 


It is the duty of the charterer to provide the 
cargo and to have it ready to be put on board. 

Per Rankin, C. J—The prima facie right of the 
ship-owner is to say that the provision of the cargo 
is no part of his concern and that it is an absolute 
duty resting by the contragt on the charterer.” It may 
be qualified by an exception clause but sucha clause 
(unless on unusual terms) will only take effect if 
the charterer has really been prevented from provid- 
ing a cargo ofthe kind prescribed by one or mora 
of the specified clauses. There may, well be cases 
where apart from any exception stipulated in the 
charter party, and apart from any express reference 
in the charter party to the custom of the port, owner 
and charterer can be treated as contracting with re- 
ference to the regulations or natural conditions of 
“a port. Where the cargo stipulated for is to be ona 
provided from a particular place (e. g, a certain 
colliery) circumstances affecting supply from that 
source may, if known to both parties, be circum- 
stances with reference to which charterer's promise 
to have a cargo ready has to be eonstrued. 

When the parties have agreed on the terms of 
‘the exception clause, in view of the facts known to 
them and of the extent of the risk each is pre- 
pared to take, toimpute to the owner's agent know- 
ledge of the charterer’s intention to limit himself 
to loading one ship at a time, knowledge of his 
proposed sources of supply and of his general prac- 
tice in deciding between the claims of one customer 
as against another, to treat these matters as qualifi- 
cation of his undertaking to have a cargo of coal 
ready is to have little or nojhing of the well- 
recognised principle of commercial law that the 
merchant is under an absolute obligation to supply 
the cargo. 


Per Ghosh, J—The obligation of the parties muste 
be decided by the terms of the charter-party but 
there are certain general principles governing 
cases of this nature. It is the ship-otvner's duty 
to bring the ship tothe place named in tle charter 
party; and until hehas done this, the ship is not an 
arrived ship and the lay-days do £ot commence to 
run. It is the duty of the charterer to have the 
cargo ready’so that it may be put on board aa 


` goon as the vessel is brought to the place named 


in the charter-party. The resuk, therefore, is that 
the ship-owner cannot claim damages for detention 
or demurrage until he has performed, the obligation 
incumbent on him. If the ship-owner has perform- 
ed this obligation the charterer is liable if ghe 
cargo is not ready to be loaded in proper time 
unless he is protected by the exceptions ip bhe oharteg- 
arty. 
? If a ship is prevented from getting into a loading 
berth owihg to an obstacle created eby the charterer, 
or owing toa default of the charterer in performing * 
his duty, then it is well-established that thleeship- * 
owner has done all that if needful to bring qe 
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‘ship to the loading place and that the charterer 
must pay for the subsequent delay, 

It the duty of the people who provide cargo as 
charterers to get allotment of berths in the dock. 
C WinLIAM HENRY TURNER v, KILBURN & Co., 45 O. L. 
J. 861; A. L R. 1927 Oal. 332 i 854 


Chose-in-actlon— Assignment—Indemnity clause— 
Liability of indemnifier, extent of —Costs of litiga- 
tidn-»Costs of appeal and second appeal—Costs other 
than those actually taxed. 

The liability of the assignor ofa chose-in-action 
to indemnify his assignee when the chose-in-action 
is found to have been a non-exist-nt one extends not 
only tothe actual amount of the debt but also to 
the ordinarily necessary costs connected witth the 
litigation conducted by the assignee to recover the 
debt including costs inctirred in appeals and second 
appeals. 

The costs of the litigation are not merely those 

' taxed between party and party but include all reason- 
able expenses actually incurred. R Toyan Guat v. 
Suro MuULLOCK, 6 Bur. L. J. 17; A. I. R. 1927 Rang. 129 
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Chota Nagpur Tenancy Act (VI of 1908 B.O), 
ss. 139 (4),139A—Suit for ejectment of under- 
tenant—Jurisdiction of Civil Court. 

Under the provisions of the Chota Nagpur Tenancy 

Act, in a suit for ejectment of an under-tenant 

the plaintiff must seek his remedy by applicaion or 


suit before the Deputy Commissioner. Sucha suit 
is not maintainable in the Civil Court. Pat NANDI 
MANJHI v. Dwarka Nati DUBEY 645 


City of Rangoon Municipal Act (VII of 1922), 

` 8.91 (3), Sch. WL, Ch. ll—Enhancement of valua- 
tion without notice, legality of—Order of enhance- 
ment whether appealable—Disregard of provisions of 
Statute—Appeal to High Court. 


Under the City of Rangoon Municipal Act a Com- 
-missioner in disposing of a complaint against the 
.agsessor’s preliminary valuation has no power to 
amend that valuation so as to enhance it without 
following the procegure laid down by cl.7 of Ch. II 
of Sch. HI of the Act. 

Where the Oommissioner has disregarded the pro- 
visions of the Act which lay down the procedure to 
be followed by him in determining the annual value 
“of premises, the matter involves a question of the 
basis of assessment and an appeal lies to the High 
Court under the provisions of s. 91 (3) of the Act. 
R S. 8. ALKAR v. Corporation or Raneoon, 5 R. 38; 
A. I. R. 1927 Rang. 123 428 


Civil Procedure Code (Act XIV of 1882), s. 458 
—Civil Procedure Code (Act V of 1908), 0. XXXII, 
r, 11—Guardian ad litem declining to act, whether 
ceases to represent minor—Formal order of removal, 
if necessary. ° 


A guardian ad-litem of a minor defendant who re- 
fuses to act oreexpresses a desire to retire from office 
goes not by force of his own refusal or intimation of 
dgaire to retire cease to bea guardian without a for- 
‘mal order of Court removing him from guardianship. 
Jj is competent tothe Court to permit or refuse to 
permit him to retire and until formally removed the 
guardian on recotd continues to representethe minor 
ein theeproveedisfgs, M KUPPUSAMI IYENGAR v. BAVASAMY 

< Rao, 38M. L. T. £98; 50 M.357; A. I. R. 1937 Mad. 
538 =: e P 399 
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Civi! Procedure Code (Act V of 1908), ss. 2 | 
(11), 52—Suzt against legal representative—Plea . 
that there are no assets, when to be enquired intd 
—Decree against assets without deciding plea 
validity of. f 


Per Mukerji, J—Where a creditor brings a suit 
against the legal representatives of his deceased debtor, 
the question whether the legal representatives are or 
are not in possession of any assets of the deceased need 
not be tried before the passing of a decree against 
the assets of the deceased, and it is neither lawful 
nor expedient to throw out the suit altogether simply 
because one of the legal representatives alleges and 
seeks to prove that no assets are available. 

Per Ashworth, J. (Contra)—A person sued for a 
debt as legal representative can resist the suit either 
on the plea that, as the deceased left no assets, he can 
haveno legal representative, since the expression has 
reference to some estate and does not mean merely 
a relation who would have been the heir if any pro- 
perty had been left, or again on the plea that he has 
duly applied all the assets available or proved to be 
available and, therefore, where the legal representa- 
tive pleads that he has no assets of the deceased 
the Court is bound to decide the question before 
passing a decree against the legal representative. A 
Tamiz Bano v. NAND KISHORE, 25 A. L. J. 359; A. I. R. 
1927 All. 459 507 


S. 11—Interlocutory orders—Final decree 
passed after mnotice—Subsequent objection that 
proceedings had abated before final decree—Res 
judicata—Practice—Omission to add party's name 
in decree, effect of. 

Where a final decree is passed after notice to the 
heirs of a deceased defendant and without any ob- 
jection from them, it cannot be subsequently assailed 
by them on the ground that they had not been im- 
pleaded as parties in time and that the proceedings 
had consequently abated before the passing of the 
final decree even though their names had not formally 
been inserted in the final decree. B Srraram DaATTAJI 
RANGNEKAR V. ANANT HARI Kamat AGARKAR, 29 Bom, 
L. R. 244; A. I. R. 1927 Bom. 156 129 


s. 11—Res judicata—Application tobe made 

party and raising objections—Applicant not im- 

pleaded—A pplication dismissed on merits also—Deci- 

sion, whether operates as res judicata. 

Where a person applies to be’ made a party to a 
mortgage suit and objects to the passing of a decree, 
but his application is rejected on the ground that he 
is not entitled to be made a party to the proceedings 


-as wellas on the merits, the decision in the suit will 


not operate as res judicata against him inasmuch äs 
itis on the face of it, passed in a suit to which the 
applicant is nota party. P G Kara Caanp BANERJEE 
V. JAGANNATH MARWARI, A. I. R. 1927 P. C. 103; 29 Bom. 
L. R. 882; 52 M. L. 5.734; 31 C. W. N. 741; 450. L. J. 
544; 25 A. L. J. 621; (1927) M. W. N. 485; 39 M.L. T. 
5; 54 O. 595; 26 L. W. 268 : 442 


S, 11—Res judicata—şBetween the same 
parties — Religious endowment—Suit between mem- 

` bersof founder's family as shebaits—Decision that 
certain property was not debutter-—Subsequent suit 
by idol against members of the family for declar%- 
tion that properties are debutter, whether res 
judicata. 

A suit was instituted by some of the members of 
the family of the founder of a temple as ghebaiis of 
the god against the other members of thegfamily who 
were also described as shebaits for a declaration 
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that certain properties were debutter properties 
belonging to the god and for a scheme of management, 
One of the defendants contended that the properties 
were not debutter and the issue was decided against 
the plaintiffs. A suit was then instituted by the god 
installed, represented by one of the members of the 
family, against the other members for a declaration 
that the properties were debutter. It was contended 
that this suit was barred by res judicata by the de- 
cision in the previous suit : 

Held, that the previous suit was not one by oron 
behalf of the god and, therefore, the subsequent suit, 
not being between the same parties as the parties to 
the previous suit, did not fall within s. 11 of the 
Civil Procedure Code or within the general law of 
res judicata and was not barred. PO RADHA Binovr 
MANDAL v GOPAL J10 THAKUR, A. I. R. 1927 P. O. 128; 
29 Bom. L. R. 961; (1927) M. W. N, 448; 45 O. L. J. 
605; 26 L. W. 85; 53 M. L. J. 123; 25 A. L. J. 681; 31 O. 
W. N. 1063 : 873 


s. 11—Res judicata—Landlord and tenant 
Decision against tenant, whether binds landlord. 
A decision in a suit by a lessee against a stranger 

cannot operate as res judicata against the lessor or 
a person claiming through the lessor inasmuch as a 
lessor cannot be considered as a party claiming under 
his own lessee. B SHRIPADBHAT ANANTBHAT JOSHI V, 
Rama Bagasi LATHI, 29 Bom. L. R. 274; A. I. R. 1927 
Bom. 270 340 


8.11, Expl. [V—Suit for possession on the 
basis of gift—-Decree— Subsequent suit challenging 
donor's right to make gift—Res judicata. 


“ Where a previous suit for possession on the basis 
ofa gift has been decreed, a subsequent suit challeng- 
ing the donor's right to make the gift is barred 
by the principle of res judicata, as the plea in the sub- 
sequent suit is one which might and ought to have 
been raised in the previous suit. O NANAK BAKSH 
SINGH v SUuRESH Dat, 1 Luck. Cas. 78; A. IR. 1927 
Oudh 23: 812 


——§. 11, Expl. V—Suit for declaration of 
plaintiff's right to irrigate lands free of water tax 
—Decree only in respect of small extent—Relief 
as to unlimited right, whether denied—Subsequent 

e suit—-Right {to irrigate beyond specified extent, 
whether can be set wp—Res judicata, 





The plaintiff claimed as against the Government 
the right to irrigate all his wet lands whatever the 
extent may befree of charge and for refund of water 

. tax wrongly collected. In the written statement the 
right was conceded only in respect of 54 acres but 
tieright to irrigate all the plaintiff's lands was denied. 
Tue Court held that plaintiff had established his 
rizht to irrigate free of tax 163 acres and directed 
refund of the tax illegally levied which was in res- 
pect of the said extent: 

Held, that though the claim was for refund of 
money paid under prétest, yet inasmuch as the claim 
was based upon the right of the plaintiff to irrigate 
all his lands with the water, the determination of 
the extent of the land which the plaintiff was en- 
titled to irrigate free of charge was necessary, that 
the decree must be held to have denied the plaintiff's 
right within the meaning of Exp. 5 to s. 11 to an 
unlimited use of the water and that it was not open 
to him in” g subdeuneni suit to resist the claim of 
the Governhhent to levy water tax on lands not eom- 
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e 
prised in the extent dealt with in the former decree. 
M VenKATARAMANAYYA RAO v. SECRETARY oF STATE FOR 
INDIA, (1927) M. W. N. 116; 38 M. L. T. 374 "648 


———— sS. 11, Expl. Vi—Bona fide litigation of a 
right in common with others, meaning of—Suit not 
beingof representative character, effect of. 
Where a party toa suit sets up kis own individual 

right which happens to be common to him and others 

he cannot be said to be litigating on behal® of the 
others within the meaning of Expl. VI, s. 11, Civil 

Procedure Code. 

The word “bona fide” in Expl. VI cán only apply to 
a litigation where every attempt is made to bring 
all the persons interested before the Court. The 
meaning of due care and caution cannot be applied to 
one who puts forward only his own right as one of 
a body of persons who have*equal right with himself, 

In a suit by the Pallars of certain villages who 
claimed an exclusive right of fishing in a certain 
tank, for a declaration that a mortgage bya Palla of 
his fishing right to the defendants who were some 
other residents of the village was not binding, the de- 
fendants contended that all the people of the villages 
were entitled to the fishing. The defendants’ conten- 
tion was found against. In a subsequent suit by 
the Pallars against all the villagers sued ina repre- 
sentative capacity for a declaration that they were 
not entitled to fishing rights, the defendants con- 
tended that certain Pangalis holding lands were alone 
entitled to the fishing rights: 

Held, that inasmuch as in the previous suit no 
attempt was made to bring before the Court all the 
persons who were interested in the fishery right in 
order to contest the claim put forward by the 
plaintiffs, the decision in the previous suit did not 
operate as a bar to the present suit. M Kumaraxpy 
KupUMBAN V. VENKATASUBRAMANIA Iver, 52 M. L.J. 
641; A. I. R.1927 Mad. 645 58 


——— S. 11, Expl. Vi--Joint Hindu family—Suit 
by one member—Subsequent suit by other members 
for same relief—Res judicata—‘Parties'—Represen- 
tation—Assent of other member's. 

In the case of an Hindu famsly where all have 
rights, it is impossible to allow each member of the 
family to litigate the same point over and over again, 
and each infant to wait till he becomes of age, and 
then bring an action, or bring an action by his, 
guardian before; and in each of these cases, there- 
fore, the Court looks tothe Explanation VI of s. 11 of 
the Code of Civil Procedure toe see whether or not 
the leading member of the family has beef acting 
either on behalf of minors in their. interest, or if 
they are majors, with the assent of*the majors. P C 
LINGANGOWDA Dop v. BASANGOWDA BISTANGOWDA PATIL, 
52 M. L. J. 472; A.T. R.1927 P. C. 56; 25 A. L. J. 319; 
4 O. W.N. 424; (1927) M. W. N. 352; 31 O. W. N. 570; 
29 Bom. L. R. 848; 25 L. W. 789; 45 O.L. J. 504; 8 P. 
L. T. 462; 51 B. 450 44 


———- sS. 15—Trial by higher trabunal of suit 
triable by lower tribunal, whether illegal. a) 
Section 15, Civil Procedure Code, which provielgs 

that every suit shall be instituted in the Court of 

the lowest grade competent to try it does rt Warrant 

the inference that ifa suit triable by a Court of a 

lower grade is instituted in a Court of a higher 

grade, the latter Court would have nO juritdiatich toe 
try that suit. ` °° Ni 
The trial by a Court of a higher grade of 4 suit 


` 
© « ,. 
LA 
° 
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triable by a Court of a lower Court is, therefore, a 
mere irregularity. M BADAM SURYANARAYANA vV. YALLA 
Buaya, 52 M. L. J. 123; 25 L. W. 367; A. I. R.1927 
Mad. 568 85 





1898), s. 476—-Proceedings for making complaint 
under s. 476, whether can be transferred to another 
Court. 

The power of making a complaint conferred by s. 
476 ofthe Oriminal Procedure Code is not intended 
to be exercised by any one but the Court before 
which the offence has been committed or a Court to 
which appeals from that Court ordinarily lie. Sec- 
tion 24 of the Code of Civil Procedure cannot, 
therefore, apply to a proceeding of a Civil Court 
arising out of the power conferred on it by s. 476 of 
the Criminal Procedure Code. A RAJDHARI LALU, 
RAMESHAR LAL, 25 A. L. J. 433; A. I, R. 1927 All. 469; 
49 A. 460 : 247 


m §, 24 -—-Transfer—Considerations in deciding 
application for transfer—Convenience of parties— 
Situation of bulk of property—Counsel engaged by 
a party and fees paid—Compensation for loss 
incurred. Le 
Though the mere convenience of the parties is by 

itself nota good reason for the transfer of a civil 
suit from one Court toanother, yet, itis not merely 
a relevant but also a material consideration; in 
effect, the convenience of the parties is at the basis 
of allthe arrangement for statutory jurisdiction on 
the civil side. The mere fact that the majority of 
the individual parties reside in the district to which 
the transfer is sought, is not a very weighty con- 
sideration in favour of the transfer but the fact that 
the bulk of the property is situated inthe District 
would make a trial of the suit in the latter District 
more advantageous to the parties. 

The fact that a party has engaged a Counsel and 
paid his fees isapointto be taken into considera- 
tion in directing a transfer and the party who has 
go paid should be compensated if transfer is ordered. 
N Laxurkant v. Govinp Rao, A. I. R. 1927 Nag. 219; 
10 N.L. J. 67 ° 723 


ss, 24, 73—Rateable distribution—A pplica- 
tion to Sub-Judge—-Transfer to Munsif’s Court— 
Dismissal for default—Sale by | Sub-Judge— 

* Subsequent execution before Munsif—Calling of 
record by Sub-Judge—Right to rateable distribution. 

. LB havigg filed an execution case in the Court 
of a Sup-Judge where D also had put into execu- 
tion his decree and had got the property of the 
judgment-debtor, attached and proclaimed for aale, 
applied for rateable distribution of the assets of the 
judgment-debtor when the properties were sold. 
There were proceedings under O. XXI, r. 90, Civil 
Procedure Code, for setting aside the sale and during 
the pendency of thése proceedings L B.'s application 
was transferred to the Munsif as it fell within his 
pecuniary jurisdiction where it was dismissed for 
default. LB then put in another petition for 
execution before the Munsif and applied to the 
‘Sub-Judge to call forth the records of the execution 
anso ftome*the file of the Munsif to dispose of the 
application for rateable distribution which was 
pending. The Stb-Judge called for the records 
ebut? rejected th@application for rateable distribution 
“on the ground that sno application for execution had 
” beon made in his Gourt, before the receipt of assets, 
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It was contended that at the date of the realisation ` 
of the assets their application for rateable distribu- 
tion was pending before the ‘Subordinate Judge anf 
that being so they were entitled to rateable distribu- 
tion ; 

Held, (1) that the original execution petition was 
not pending at the time of receipt cf the assets ; 
inasmuch as it had been transferred from the Sub- 
ordinate Judge's Court and had moreover been dig- 
missed; ` 

(2) that there was no execution application before 
the Subordinate Judge ab allat the time of rateable 
distribution either directly or indirectly inasmuch 
as the second application was filed before the Munsif’s 
Court, and his order calling for the records of the 
second application was not tantamount toa transfer 
of that execution to his file. Pat Fira LAKHIRAM 
Batpeo Das v, MAHABIR BHAGAT, A. I. R. 1927 Pat. 259 

908 . 


— 8. 38, 0. XXI, r. 5—Ezxecution—Transfer 
of decree—Subsequent transfer to second Court, 
whether legal--Concurrent execution—Limitation 
Act (IX of 1908), Sch. I, Art. 182—‘Proper Court,’ 


Where a decree has been transferred for execution 
to one Court, the Court which passed the decree has 
aright to send it for execution to another Court with- 
out staying the execution thereofin the first Court 
and anapplication made to the Court which passed the 
decree for transferring the decree toa third Court is 
one made toa proper Court within the meaning of Art, 
182 of Sch. I of the Limitation Act. N Govinpv, 
Laxman, 10 N. L. J. 24 279 


38.47, 52 (2)—Decree against adminis- 
trator—Execution—Objection by administrator that 
he has no assets—Accounts, inquiry into, whether 
falls under s. 47. 

Where an administrator against whom a decree ig 
sought to be executed alleges that he has no assets 
belonging to the estate in his hands, section 52 (2) 
of the Civil Procedura Code contemplates an enquiry 
by the Execution Court into the accounts of the ad- 
ministrator and the questions arising in such an 
enquiry will be questions arising between the 
parties to the suit in which the decree was passed 
relating to the execution, discharge or satisfaction of 
the decree. Under s. 47, therefore, such questions 
must be decided by the Court executing the decree and 
not by a separate suit. R Daw Toxev. Maune Ba Han, 
5R. 44; A. 1. R. 1927 Rang. 127 431 


s. 47, 0. XXI, r. 16—-Assignment of decree 
—Itelease, whether operates as assignment—Decree 
obtained by benamidar—BHzxecution by real owner 
—Omission to object on receiving notice— Transfer 
of decree—Objection whether can be raised after 
transfer. 

A decree can only be transferred by assignment 
in writing or by operation of law. Parties cannot 
efect by a release what can be legally attained only 
by an assignment properly executed, as title cannot 
pass by mere admission where law requires a deed. 

A real owner cannot as such execute a decree 
obtained by the benamidar. e 

Failure by the judgment-debtor on receipt of notice 
under O. KAT, r. 16, Civil Procedure Code, to object 
to the execution of the decree by the assignes does 
not preclude him from raising an objection as to the 
right of the assignee to execute the decre efore the 
Court to which the decree is subsequently transferred 
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. for execution, Pat Ram Szwax Lat v, SATRUHAN DEO 
Sanat, 8 P. L. T. 163; A. I. R, 1927 Pat, 170 616 


-e————— S. 47, O. XXI, rr. 58 to 63—Party wrongly 
joined—Dismissal of suit on ground of misjoinder 
—Objection to attachment, whether falls within s. 
47, Oivil Procedure Code-‘Party,) meaning of— 
Joint objection by party and stranger—Proceedings 
heard under O. XXI, v.68—Order passed, whether 
appealable—Acquiescence in procedure, effect of. 

A person against whoma suit has been dismissed 
on the ground that he was wrongly joined as a party 
is nota party to the decreę within the meaning of 
s. 47 of the Civil ProcedureCode. 

Where a person, who under the explanation to 
s. 47 is a party to the suit and another person who 
is not a party to the suit make a joint application 
for removal of an attachment, and where that ap- 
plication is heard notin execution proceedings but 
under O. XXI, r. 58, Civil Procedure Oode, and 
an order is passed uponit under O. XXI, r. 61, the 
fact that one of the joint applicants was a party to 
the suit does not give the party against whom the 
order under O. XXI, r. 61 was made, 2 right of appeal 
in spite of the express provision of O. XXI, r. 63 
of the Code, 

A party who dogs not take any objection to the 
- adoption of the procedure under O. XXT, rr. 58 to 
62 of the Code and acquiesces in such procedure 
cannot subsequently contend that r. 63 which states 
the result of that procedure and provides for a suit 
and not an appeal, does not apply. R U Kara v. Ma 
Hin U, 5 R. 110; A. I. R. 1927 Rang. 137 794 


—-— 8.52, See C. P. O., 1908, ss. 2 (11), 52 507 
—— 5.52 (2). See CO. P. C., 1908, ss. 47, 52 H 
4 


—— 88. 55 (4)—Surety bond—Surety under 
taking to get judgment-debtor to file insolvency 
petition and to produce judgment debtor—Omission 
to file insolvency petition—Surety, liability of. 
Where a surety executed a bond under s. 55 (4), 

Civil Procedure .Code, undertaking that the judg- 
ment-debtor would, within 30 days, apply to be ad- 
judicated insolvent and that heithe surety) would 
produce the judgment-debtor on the dates fixed for 
his production gnd that on failure to comply with 
either of those conditions, he would himself satisfy 
the decree: 

Held, that where the petition in insolvency was not 
filed within one month the surety became liable, even 
though he produced the judgment-debtor when called 
upon and he could not plead that he should be 
excused because only one of the undertakings was 
broken. M Worrur COMMEROIAL BANK Lrp, v, KAJA 
Maroop Saure, 52 M. L. J 523; 26 L. W. 49 525 


88,63, 73—Rateable distribution -- Property 
attached by Courts of different grades—Sale by 
inferior Court—Transfer of proceeds to superior 
Court—Money when ‘received’ by latter Court— 
Inferior Court whejher agent or trustee of superior 
Court for receiving assets. 

The power given to a Court of superior grade under 
s. 63, Civil Procedure Code, to receive and realise pro- 
petty which has been attached by itself as well asa 
Court of inferior grade, does not altogether negative 
the powers of the Court of inferior grade, nor does 
it make the position of the latter Court similar to 
that of an agent or trustee of the superior Court. 

Where, thgrefore, property is attached by Courts 
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of different grades and the Court of the lower rade 
after conducting the sale forwards the sale-proceeds 
to the Court of the superior grade unger the orders 
of the latter Court, money is ‘received’ by the Court 
of superior grade for the purposes of rateable distri- 
bution only when the order takes effect and definitely 
takes away the amount from the hands of the Court 
of the inferior grade and appropriates it to the use of 
the superior Court. B Gopavarinar GOVINDRAO v. 
DEBKAS TA Manure, 29 Bom. L.R. 319; A. I. R. 1997 
om, 


411 
S. 64—Attachment—Partial release by 
consent without order of Court, legality of —Sale 


by consent of decree-holder, whether void. 

There cannot be a partial raising of an attachment 
by consent of parties outside Coart, 

A sale by consent or with the connivance of the 
decree-holder is not exempted from the operation of 
s. 64, Oivil Procedure Code. M PuLIPATY SUBBAYYA v. 
Kaer SUBBAREDDI, 38 M. L. T. 310; A. I. R. 1927 Mad, 


-—— 5.73, 22! 
See O. P. C., 1908, ss. 24, 73 908 
See ©. P. O., 1908, ss. 63, 73 411 





~ S. 73, O. XXXIV, r, 13—Mortgage-decrce— 
Sale—Surplus sale-proceeds—Pay ment to subsequent 
incumbrancer without consent of mortgagor, legality 


of. 
` The Civil Procedure Code does not contemplate that 
surplus assets after an auction-sale held under a 
mortgage-decree should be paid out to a subsequent 
incumbrancer otherwise than with the consent of the 
mortgagor and they cannot he paid over to the subse- 
quent incumbrancer, if the mortgagor challenges the 
existence or the validity of the incumbrance or any 
portion thereof, at any rate where these matters have 
not been determined in the prior proceedings. 

Where there isa contest as regards the disposal 
of surplus sale-proceeds, a contest which has not been 
decided in the suit or the execution proceedings the 
Court should refer the parties to a civilsuit, A 
Laonusi NARAIN Acuary v. MITTHU BHAGAT, 25 A.G J. 
390; A.I. R. 1927 All. 467 "505 


————_ sS. 92—Head of mutt, esuit against 7 
scheme, whether maintainable—Mataqhi pathi 7 aes 
ther pests as trustee, i 
The head ofa mutt is a constructive trustee 

contemplated by s. 92ofthe Civil Procedure Code, 

and a suit against him under s. 92 of the Code 

is, therefore, maintainable. M NELLIAPPA ACHARI v 

PUNNAIVANAN ACHARI, 25. W. 461; (1927) M. W.N. 

233; 52 M. L. J. 415; A. I. R. 1927 Mad. 614; 3PM. 567. 

39 M. L. T. 37 a20 

» 


—— Bi 92--Religious endowment—Temple— 
Managing commttiee—Encroachment on trust pro- 
perty by trustees—Suit by worshippers to remore 
encroachment, whether maintainable—Co-shurers— 
Construction over joint property by one co-sharer— 
Suit for removal of construction, whether main. 
tainable. re . i 
Where a committee has been appointed a 

the affairs ofa temple the legal pamriha u i 

properties appertaining tothe temple is vested tae 

the managing committee and ordinarily % is tha? 

committee that can sue with respect to encroach- 

ments on rust properties and if the gommittce does 

not discharge its duties properly the ordinaryright % 

of worshippers is to apply for its femoval ang ‘for 
m . 
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the appointment of a new committee; but ina case 
in which the trustees themselves are charged with 
an abuse of trast and wth malfeasance, and the wrong 
sought to be remedied has been committed by the 

- trustees themselves, the worshippers under the trust 
have a right té bring an action for the preservation 
of thé trust property. For instance, a suit is main- 
tainable by or ba behalf of the worshippers at a 
temple to restrain waste of or encroachment upon 
the tust prop:rty by the trustees themselves. It 
may be that the primary right of the worshippers 
under such circumstances is to seek the removal of 
the trustees by a suit under s. 92 of the Civil Pro- 
cedure Code, “but there is no reason why they should 
not be allowed to waive that larger right, and while 
not seeking the removal of the trustees, claim for 
the preservation and due administration of the trust 
properties by those verf trustees. , 

A co-sharer in joint property is entitled to a decree 
directing the removal of a construction over the 
joint property made by another co-sharer if the con- 
struction is calculated to make the joint property 

_ more exclusively that of the latter. A MUKUND Lan 
b. Monay Lat, A. L R. 1927 All. 518 744 


——— $, 92—Trust for public purposes—Private 
. temples—Suit wnder s. 92, maintainability of. 

A Civil Court cannot take action under s. 92, Civil 
Procedure Code, with respect toa trust. religious or 
charitable unless it is a trust created for public pur- 
poses. O Ram Avtar Dass v. Ram Dass 54. 
———— 8. 99, O. IH, r. 1—Agent of proprietor or 

„managing agent of Company—Right to sign and 
verify plaint on behalf of Company—Defect in 

signature and verification, effect of. , 

Any irregularity in the signature or verification is. 

“a mere defect of procedure and cannot be fatal in 
second appeal where the merits of the case have not 
been affected. h 

Where a suit is instituted by a proper agent with 
the knowledge and the authority of the plaintiff 
named therein it is unimportant how the plaint is 
actually filed or signed. A plaint signed and verified 
on behalf of a Company by the holder of a special 
power-of-attorney fom the proprietor of the firm 
managing the Company is not defective. A BOMBAY 
Baropa & C. I» Ry. Co. Lrp. v. Siyas1 Mitts Co. Lib., 
A. LR. 1927 All. 514 698 


s. 100—Hffect of proved fact, whether 
question of law—Fermanent tenancy--Mixed ques- 
tion of law and fact. 

The effect of a proved factis a question of law and 
the queStion whether a tenancy is permanent or 
precarious, is often a legal inference from facts and 
not itself a question of fact and, therefore, can be 
considered in second appeal. PO DHANNA Marv. 
Morr Sacar, 52M. L. J. 663; A.I. R. 1927 P. ©. 102; 
29 Bom. L., R. 870; 31 O. W. N. 677; (1927) M. W.N. 
481 i 355 
s. 100—Finding asto legal status—Second 

appeal—Inter ference. ‘ i 

It is opento the second Appellate Oourt to inter- 
ferge with a finding of the lower Appellate Court 
af to the legal status ofa person. N FAKIRA v. 
QATTAMRAT SA Krisuna Want, A. I. R. 1927 Nag. 200 . 
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--——- 8$, 100,101, 102. See KUMAUN RULES, R. 15 
. not * 695 
¢-———*-. $8, 100, 3193—High Court's power in second 


> . appedt to deternling issues of fact. 


INDIAN CASES. 


[1927 
Civil Procedure Code—1908—contd, | 


‘In view of the amendment to the provisions of s. 103" 
of the Civil Procedure Code, it is now open to the 
High Court in second appeal to -decide a question ef 
fact necessary for the disposal of the appeal which 
has not been determined by the lower Appellate 
Court or which has been wrongly determined.by such 
Court by reason of any illegality or defect referred 
to in s. 100 (1). B Raneava . HANMAPPA BIDRI v. 
SHASHAPPA BIDRI, 29 Bom. L, R. 327; 51 B. 258; A.I, 
R. 1927 Bom. 228 4 - 416 


8. 100, O. XVI, r. 10 —Witness not appearing 
though served—Court's ‘insistence ón summoning by 
warrants, propriety of—Interference with discretion 
in second appeal, 

Where a witness though duly served does not 
appear at the date of the hearing itis hard -to insist 
on the party summoning that witness by warrants 
when he offers to produce the witness himself. Eut 
undoubtedly the Court has discretion todoso, and 
where this discretion has been exercised the High 
Oourt will not interfere with it in second appeal. L. 
Gassoo Mat v, Cuanpoo, A. I. R. 1927 Lah. 424 257 


——— 5. 114, O. XLVII, r.1—Appeal under Letters 
Pateni—Review on ground of discovery of new 
evidence—Section 114 and O. XLVII, Civil Pro- 
cedure Code, whether applicable—Appeal to Privy 
Councitl—Dismissal for default—Subsequent appli- 
cation for review, competency of—Strict proof of 
diligence—Limitation Act (IX of 1908), s. 8. 

In view of s. 117 of the Code of Oivil Procedure, 
the provisions of s. 114 and the rules under O. XLVII, 
would apply to an application for review of a decree 
in any appeal under the Letters Patent. 

An application for review cannot be entertained in 
the exercise of the inherent powers of the Court 
without reference to the provisions of the Civil Pro- 
cedure Code." 

..An application for review of a decree of a High 

Court is not competent where an appeal from the 

decree sought to be reviewed has been preferred by 

the applicants to His Majesty in Council and has 

been dismissed for want of prosecution. i 
An application for review on the ground of disco- 

very of new evidence cannot be entertained in the 

absence of evidence to prove that,such discovery 
could not have been made even with due diligence on 

the part of the applicant. e 
In the absence of such evidence a Court will not be 

justified in excusing delay under s. 5 of the Timi- 

tation Act. B Raranonanp KHIMOHAND ~v. Damar 

Duarsry, 29 Bom, L. R.371; A. L R. 1927 Bom, 232 





- 766 
-——— 5, 115, See LIMITATION Act, 1908, s. 12 (4) 
514 


s. 115—Revision—Interlocutory - order 
rejecting evidence—Interference. 
The High Court will not interfere under s. 115, Civil 
Procedure Code, with an interlocutory order rejecting 
evidence as inadmissible inasņpuch as mere exclu- 


sion of evidence does not involve a question of juris- 


| diction. 


Per Percival, J.—The High Court will ordinarily 
refuse to take action under s. 115, Civil Procedute 
Code, in regard to interlocutory orders passed during 
the course ofa trial. BJYsa Apam v. Bar MARIAM, 29 
Bom. L. R. 304 385 


S, 115 —Revision—Point raised relawants only 
for purposes of $further proceedings—Imerference, 
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” Where the question raised in an application for 
revision has a bearing only on the further proceed- 
iegs in pursuance of the order sought to be revised 
rather than on the order itself, the High Court may 
decline to interfere. M Murau K. R. N. MUTHIA v. 
Exappa CHETTIAR, 52 M. L. J.597; A. I R.1927 Mad. 
598 . 646 


s, 115—Serious error of procedure—Material 
irregularity. no 
To decide a case where a serious error of pro- 
cedure has taken place is a material irregularity 
within the meaning of s. 115 of the Code. R Maune 
Wav. Maune Cuer, 6 Bur. L. J. 16; A. L R. 1927 
Rang 134 200 


8.115, O. |, r. 10—Addition and substitution 
of parties, principles relating to—Rent suit, con- 
version of, into suit for title—Revision from an 
order having force of decree. : 
To bring a case under O. J, r. 10, Civil Procedure 

Code, it must be shown, first, that the action was 
commenced in the name of the original plaintiff by 
mistake and, secondly, that the substitution or addi- 
tion is necessary for the determination of the real 
matter in dispute. 

Asa general rule a plaintiff cannot be added 
without the consent of the existing plaintiffs. Such 
consent is all the more necessary in case of substitu- 
tion. 

‘A third party ought not to be made a party to a 
suit for rent soas to convert a simple suitfor arrears 
of rent into one for the determination of title to the 
property in respect of which the rent is claimed. 

Where no appeal.has been preferred from an order 
under O. I, r. 19, Civil Procedure Code. the High Court 
is competent to interfere with it on revision side under 
8.115 of the Code. C Pravar CHANDRA Giri v. AMULYA 
aka BHADURI, 450, L.J. 146; A. I. R. Waa 


-—-—— $. 115, 0. XXXIII, r. 5 (di—Application for 
leave to sue in forma pauperis—Rejection for non=- 
existence of cause of action—Court, whether can 
consider matters outside application—Revision— 
Interference. 

The High Court can interfere in revision under s. 
115, Oivil Procedtire Code, with an order rejecting an 
application for leave to sue in forma pauperis under 
O: XXXII, r. 5 (d), of the Code, where the order 
shows an illegal exercise of jurisdiction by the lower 
Court. : 

For rejecting an application for leave to sue in 
forma pauperis on the ground that the allegations 
made in the application do not show a cause of action, 
the non-existence of a cause of action should appear 
clearly on the face of the application itself, The 
Court would be acting without jurisdiction if it 
travels beyond the four corners of the application 


and takes into consideration matters not stated therein - 


or considers any document or other evidence in order 
to determine whether there isa cause of action or not. 
M Kargart RAMAOHANDRA Rasu v. DANDU VENKIAg, 
52 M. L. J. 330; A. 1. R. 1927 Mad. 441 8 


-——— 8, 141. See Succession CERTIFICATE ACT, 
1889,8.4 . : i 166 
s S.  144—Restitution—Dispossession — by 





temporary injunction pending suit—Claim for mesne 


profits before and after decree—Suit, maintainability © 


of. * @ 
L gaye a 156 to A. Before the expiry of the 
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lease he filed a suit against A for cancellatfon of 
the lease and damages alleging that A had broken 
the conditions of the lease. #4 was ousted from ,pos- 
session under a temporary injunction. The trial 
Court decreed the claim in toto, but the Appellate 
Court decreed damages only and rejécted the claim 
for cancellation of the lease. A made an application 
under s. 144 of the Civil Procedure Code for being 
restored to possession and for mesne profits. It was 
rejected as to the former relief as the period of Jease 
had expired before the application was filed and as 
to the latter it was rejected on the merits. A filed 
a regular suit claiming the profits for the period 
subsequent tothe decree and up to the date of deci- 
sion of his application under s, 144: 

Held, that upto the date of decree, the disposses- 
sion being under an injunction mesne profits could 
be recovered only by suit ‘and mesne profits after 
the date of the decree could be recovered only by an 
application under s. 144, and that the suit was not, 
therefore, maintainable, N ABDUL KARIM v. LUTUDHAR 

733 

s.148. See PRE-EMPTION 258 
——— 8, 151—Inherent power to review. See C. 
P. O., 1908, s. 114 766 


—— ss. 151, 152—Judgment, amendment of— 
Amendment of decree in conformity with judgment, 
A Court cannot on an application under ss. 151 and 

152, Civil Procedure Code, amend a judgment nor can 

a decree be amended which is in conformity with the 

judgment. L Ram PARSHAD v. JAUHRI Mat, A, 1. R. 

1927 Lah. 403 f 142 

——— 5, 151, O. IX, r. 13—Setting aside ex parte 
decree under inherent power, legality of. 

Section 151, Civil Procedure Code, has no applica- 
tion where the Civil Procedure Code makes a specific 
provision. Therefore, an ex parte decree cannot be set 
aside under s. 151, Civil Procedure Code, but only by 
proceedings under O. IX, r. 13, Oivil Procedure Code, 
L Amar Sineu v. BUTA SHAS, A. I. R. 1927 Lah. 872 5 

61 


—— $. 151, O. XXI, rr. 90, 92—Order under 
inherent power, whether appealable—Appeal, con- 
version of, into revision—Intending purchaser 
applying for setting aside sale—Sale get aside by 
executing Court—Interference on appeal by District 
Judge, legality of. 

An order under s. 151, Civil Procedure, Code, is not 
appealable nor is an order under O. XXI, r. 92, open to 
second appeal. 

Where no appeal is competent, High Cont may 
treat an appeal as a revision. 

A judgment-debtor's property was ordered to be 
sold on 3rd May. On the 6th May, one J putin an 
application that there had been no sale on the 3rd, 
but it took place on the 4th and that he was prepared 
to buy the property at a much higher price. The 
Court allowed another auction anf J purchased the 
property at a much higher price. On appeal the 
District Judge set aside the sale in favqur of J hold- 
ing that he had no interest within the meaning of O, 4 
XXI, r. 90 to have the first sale set aside, te 

Held, that if the word ‘interest' did not eover the e 


-case of an intending purchaser, then the Ceurt must, 
“be taken to have acted under s. 151 and rot under 


O. XXI, r. 22 and as such no appea? lay to the Disa 

trict Judge and his order, therefore, c@uld wot gfaitd, 

If, on the other hand, the applicant's interests were 

affected within the meaning of thephrase nd? AKI, 
e + * 

° e 
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r. 90, then the Court was wrong in holding that he 

ad no such interests and that, therefore, in either 
case jhe Distriet Judge's’ order was wrong. L JHANDA 
v. Munamman Ismarn, 28 P. L. R. 130 520 


= 8.151, O. XLI, rr. 24-29—Appellate Court 
—Remand for re-trial—Inherent powers. 

_ When it is clear that the Appellate Court cannot 
itself dispose of the suit on the merits by the adop- 
tio® qf the specific procedure mentioned in rr. 
24-29 of O. XLI of the Civil Procedure Code, a re- 
mand for re-trial under the inherent powers of the 
Court isnot only permissible but obviously incum- 
bent on the Court. N RAMDUTTA SHANKARLAL V. 
PUNAMOHANG, A. I. R. 1927 Nag. 192 281 


———— 6, 15], O. XLIII, r, 1, Gl. (U)—A ppeal against 
order of remand under s. 151—Amendment of O. 
XLIII, r. 1, cl. (u), during pendency of appeal— 
Appeal whether can be heard. 

The amendment to cl. (u) of O. XLII, r. 1, Civil 
Procedure Code, is not retrospective, and consequently 
an appeal preferred before the amendment against 
an . order of remand passed under the in- 
herent powers of the Court cannot be maintained even 
though the amendment has come into force before 
the hearing of the appeal. A Banu v. KISHEN SINGH, 
L. R. 8 A. 188 Rev.; A. IR. 1927 All. 496 687 


——— s. 151, O, XLIV, r. 1—Leave to appeal in 
forma pauperis— Application time-barred—Delay, 
whether can be condoned—Limitation Act (IX of 
1908), s. 5—Extension of time under inherent powers, 
legality of. 

Delay in filing an application for permission to 
appeal in forma pauperis cannot be condoned under 
B, 5 of the Limitation Act. 

Nor can such delay be excused under s. 151 of the 
Qivil Procedure Code, inasmuch as the inherent 
powers of the Court cannot be invoked when the 
party had a remedy in law and failed to take ad- 
vantage of it within limitation. N SEBUDDIN 2. 

| PUNDLIK, A. I. R. 1927 Nag. 197, 320 


———-- 0.1, Ya 8—Act injuring numerous persons— 
Suit by one of the persons injured in his individual 
capacity, maintainability of—Representative suit, 
whether necessary. 

Order I, r. 8, of the Code of Givil Procedure is only 
an enabling rule. It doesnot debar a person from 
* maintaining a suit in his own right although the act 
com plained of has injured not only the plaintiff but also 
other pergons. Ifit can be shown that the rights of 
the plajntiff have been infringed, the plaintiff cannot 
be forced tq bring a suit in a representative capacity 
in order to repyesent all the persons whose rights 
have been infringed. 

The plaintiffs asserted in their plaint that they as 
well as other persons were entitled to have their 
lands irrigated through a particular plot and asked 
for a notice under O. I, r. 8, Civil Procedure Oode, 
but took no further steps to have the notices issued 
and the defendants also did not object to the suit pro- 
eceeding without the issue of notices both parties treat- 
img the suit as anordinary suit and not as one of a re- 

* presentative character: 

o Heli, that there was ‘nothing in law to prevent the 

Court from giving such relief to the plaintiffs as 

they may be fotnd entitled to upon the facts found 

. or®preved and” that it was not necessary to order a 
” de now trial inthe presenge of all the persons in- 
joremted after issutng,notice under Q, I, rv 8 of the 

. . 
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Oivil Procedure Code. Pat Janu SINGH v. Sant SINGH, 
8 P. L, T. 267; A. I. R. 1927 Pat. 221 50Q 


-——-- — 0. l, r. 8—Representation of some defendants 
by others—Leave of Court, whether mustbe express 
--Appeal—Fresh leave, whether necessary—Person 
authorised to represent others, not acting in 
representative capacity, effect of—Notice, proper, 
absence of, effect of—Decree, whether binding on 
contesting defendanis—Swit for declaration of title 
and absence of public right, whether can be main- 
tained without making public party to suit. 

Where there has been a permission properly 
granted under O.I, r. 8of the Civil Procedure Code 
for the representation of the public by some of the 
defendants in a suit and on the dismissal of the 
suit the plaintiff appeals, it is not necessary that a 
fresh permission should be taken or granted for 
the purposes ofthe appeal. So faras this question 
is concerned, the proceedings in appeal may be 
regarded as proceedings in continuation of the suit. 

An order may be made under O. I, r. 8 of the Civil 
Procedure Code authorising one or more persons to 
defend the suit on behalf of other persons interested 
against the will of the person or persons so author- 
ised. 

Where a person authorised under O. J, r, 8 of the 
Oivil Procedure Code to defend a suit on behalf of 
other persons interested is aware of the fact that he 
is required to appear in the suit ond defend the 
same in his personal capacity as well as representing 
other persons, and he does not appear and contest 
the suit, it cannot be said that the mere fact that 
he does not choose to state specifically in his written 
statement that he is appearing not merely in his 
individual capacity but also in a representative capac~ 
ity, indicates that the persons whom he is autho- 
rised to represent are not represented in the suit, 

Order I, r. 8, of the Civil Procedure Code requires 
that the Court should exercise a judicial discretion 
in permitting some definite person or persons to 
sue or to be sued on behalf of all the persons inter- 
ested, and it further requires the Court to give to 
the persons interested notice of the institution of 
the suit which. must include a notice of the names 
of the persons who have been permitted to repre- 
sent others, so that the persons interested may have 
an opportunity of knowing who have been selected 
to represent them. 

Where, however, such a notice is not issued, the 
decree passed in the suit would nevertheless be 
binding as against the defendants who have appeared 
and contested the suit, irrespective of the fact whe- 
ther it does or doesnot bind the other persons inter- 
ested in the suit, 

A decree passed in a suit for a declaration of title to 
certain lands and for a declaration that there is no 
public channel or water-course passing through such 
lands is binding upon the defendants against whom, 
it is passed, although the public is not made a party 

The leave of the Court necessary under O. I, r. 8, 
of the Civil Procedure Code need not be express and 
it is enough ifitcan be gathered from the proceed- 
ings. © ISMAIL MUNSEI v, Nrawar Kuan, A. I. R. 1927 
Cal. 608 738 


———. 0. 1, r. 8—Suit on behalf of Athin—Leave 
of Court, necessity of —Want of leave. ẹ + 
A person isnot entitled to bring a dhibon behalf 
of an Athin against a defaulting ex-treaesurer for thg 
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recovery of funds said to be held by him on behalf 
of the Athin without the leave of the Court under 
O. I, 1. 8of the Oivil Procedure Code, R Mauxe Wa 
g. MAUNG OHEIKR, 6 Bur. L. J. 16; A.I. R. 1927 Rang. 
134 200 


—-—— 0. I, r. 8—-Transfer of Property Act (IV of 
1882), s. 58— Suit to set aside sale as being in fraud 
of creditors— Objection as to suit not being of 
representative character, whether can be raised in 
second appeal— Representative character.” É 
In order to be represéntative, a suit must D 

brought in the manner provided by O.1, r. 8, Civil 

Procedure Code, that is to gay, the permission of the 

Oourt must be obtained and the Court, at the plaint- 

iff's expense, must give notice of the institution of 

the suit to all those persons whom he seeks tore- 
present. 

In asuit to set aside a sale as.being in fraud of 
creditors under s, 53 of the Transfer of Property Act, 
itis not open to the defendant in second appealin 
the High Court to raise for the first time an objec- 
tion that the suit ought to have been brought in a 
representative character. Where he omits to advance 
the objection in the Oourts below, he must be deemed 
to have waived his right to raise the point assuming 
it isa valid one. 

Quere—Where a suit to set aside a sale under s. 53, 
Transfer of Property Act, must be representative in 
character. M THEDLA RANGANAYAKAMMA ~v. MADDI 
JAGAYYA, À. I. R. 1927 Mad. 666 375 


—-— OO, |, r. 9,0. XXXIV, r. i—Mortgage suit— 
Subsequent mortgagee not impleaded within limi- 
tation, effect of—Decree, whether can be passed. 
Order XXXIV, r. 1, of the Givil Procedure Code laya 

down that all persons having an interest either in 

the mortgage security or in the right of redemption 
shall be joined as parties to any suit relating to 
the mortgage, but this provision is subject to the 
other provisions of the Code one of which, namely, 

O. I, r. 9, provides that no suit shall be defeated by 

reason of the misjoinder or non-joinder of parties, 

and a Court may in every suit deal with the matter 

in controversy so far as regards the rights and in- 
terests of the parties actually before it, 

Where in a suit to enforce a mortgage a subsequent 

_ mortgagee is not impleaded as party to the suit within 

limitation, the suit can nevertheless proceed and a 

dgcree can be passed against the parties brought on 

the record within limitation, subject to the rights of 
the subsequent mortgagee. A JWALA PRASAD v., SHER 





BINGH, A. I. R. 1927 All. 488 775 
——- O, l, r, 10. 

See O. P. ©., 1908, s. 115 527 

See LAND ACQUISITION Act, 1894, ss. 18, 53 539 

—O. l, r. 10 (2). See MORTGAGE 868 

O. Il, r. 2. See Co-OWNERS 816 


O. Il- Power-of-attorney stating engagement 
for a particular Court—Transfer of case—Service of 
notice on Counsel at former station after transfer, 
whether sufficient. e : 

The provision in the power-of-attorney of a Counsel 
that he has been engaged only to represent his 
client at a particular station is made merely to safe- 
guard his liability to be culled upon by the client to 
appear for him on the fees paid to him at any other 
station. For the purpose of accepting notice on 
behalf of thee appellant he continues to be the recog- 
nised agent of his client within the meaning of Ô, 

s 
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Ill, Civil Procedure Code, even after 

transferred to a Court at some outside 
Bua GOPAL SINGH Wapnera, & Sons 
Soss, A. I. R. 1827 Lah, 428 205 


O. V, rr. 2, 10, O. IK, r. 13—Service of 
summons without copy of plaint, whether due service 
—Service through post—Ex parte decree—A fiidavit 
— Want of seal, effect of. Ni 
The provisions of O. V, r. 2, Civil Procedurg Code 
requiring a copy of the plaint to accompany summons 
are mandatory. Therefore, a service of summons 
without a copy of the plaint is not due service within 
the meaning of O. IX, r. 13, Civil Procedure Code. 
Though a plaintiff may, if he desires» have sum- 
mons to the defendant served through registered post 
in the first instance, yet, if the defendant do eee 
appear, the Court is not entitled to proceed ae 
but is bound to send summons again in the ordinary 
manner. 
The as that m affidavit which 
sworn before an officer does not bear hi 
not make it inadmissible. L Prsu MAL e verge 
v. Bisuen Das-Mewa Ram, A. L R.1927 Lah geo 


the fase ig 
Station. L 
4- Pera Nar & 





has been duly 


am O, V, r. 20-—Limitation Act 
Sch. I, Art. 164—Application to set 
decree—Substituted service, whether 
Deering ayes ef nar 
nthe case of substituted service, sum i 
served for the purpose of Art. 164 ered tiora Ñ 
does not in fact come to the defendant's knowledge 
and time runs from the date of the decree s 
, By virtue of O. V, r. 20, sub-r. (2), Civil Procedure 
oe eee ee by order of the Court is as 
effectual as if it had been made 
personally: Ţ f on the defendant 
the defendant avers that the ord r itut 
ed service was obtained by the page TG 
proper or fraudulent way, it is for him to prove it 
by giving evidence on that point. M NARASIMHA 
CHETTIAR v. BALAKRISHNA CHRTTY, 52 M, L. J. 512 A 
T. R. 1927 Mad. 487; 39 M. L. L. 359 651 


——— 0. VI, r. 1—Application to ; 
belated, consequences of—Issue siam aa 
A party is entitled to summon his witnesses even 

long after the time fixed by the Court” for that pur- 

pose, and though the application is a belated one, tho 
summonses should issue. But, if the witnesses. are 

not served for the hearing, the Court can refuse t 

adjourn further for their attendance. oa, 


615 
(IX of 1908), 
aside ex parte 
due service— 


: L Mounsar v 
Karuon, 28 P. L. R, 173; 9 Lah. „L. : . 
1927 Lah. 281 eee 1 B 


—— 0. VI, r. 17—Amendm 
of action—Inconsisient case. 
Pee a power of amendment 

ourt is to be liberally exercised n 

been given to Courts fo enable gne dine een 
of action to be substituted for another. The gent al 
rule is to the effect that any amendment masi D 
such asis either raised in the Pleadings or is consi he 
ent with the case as originally laid, L Gurun, 1. 
MUHAMMAD V, MEHTA CHANDRAS DAT | 55 

. 


——-— O, VI, r. 17—Amendment of plai 7 
Wb 

morigage—NMorigage found to be ng e kas 
Amendment of suit on equitable mortgage and for 
personal edecree, whether permissible» . s 
a plaintiff first sues ‘as ifeon an ordinary 

registered mortgage but subsequantly finding that 

. ` 

. 


ent—Changing cause 


Possessed by the 
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the mortgage is not registered amends his plaint 


alleging that he lent the money on the security of. 


an equitable mortgage and asks for a personal decree, 
the amendments should Be allowed inasmuch as a 
prayer for a personal decree is an ordinary and not 
an inconsistent prayer in mortgage suits and although 
the‘ cause of action on an equitable mortgage is 
different from one on an ordinary registered mort- 
gage it cannot bè said that it is so distinctly- in- 
consigtent with the latter as to justify a refusal of 
leave t amend. R P. M. OHRITYAR Fires v. Ma 
Suwe Poy, 6 Bur. L. J. 49; 5 R. 115; A. I. R.1927 
Rang. 154 628 


~ 0. VI, r. 17—Plaint—Defective verificatión, 
effect of—Court’s power to amend—Retrospective 
effect of amendment. 

In view of the provisions of O. VI, r. 17, Civil Pro- 
cedure Code, under whichea Court may allow a plead- 
ing to be altered or amended at any stage of the 
proceedings, it is not now incumbent on a Court to 
dismiss a suit merely because the plaint has not 
been duly verified and this defect has not been recti- 
fied before settlement of issues. The rights. of a 
litigant ought not to be decided upon the ‘splitting 
of a straw,’ . 

Where a pleading does not conform with the pro- 
visions of O; VI, r. 15, Civil Procedure Code, the de- 
fect therein is a mere irregularity that can be cured 
by amendment and where it is amended, the plaint 
must be taken to have been presented, on tke date on 
which it was originally presented, not on the date when 
the verification was amended. G RAMGOPAL Grose v. 
DHIRENDRA Natu Sen, 310. W. N. 397; A. I. R. 1927 
Cal. 376; 54 O. 380 573 
——— O. VII, rr. 10, 11. See Count Fers Act, 

1870, s. 10 343 
O. VII, r. 14—Documents not entered in list 
annexed to plaint or filed on date of first hearing 
~ Production at late stage—Absence of good cause 
Right of Court to reject. 





‘Where a plaintiff does not enter the documents | 


relied upon by him in a list under O. VII, r. 14, Civil 
Drogedure Cade, nor produces them at the first 
hearing of the suiteunder O. XII, r.1, Civil Pro- 
cedure Code, the Court would be justified in admit- 
ting the docuntentsat a later stage of the case, only 
on proof of sufficient cause for previous non-pro- 
eduction. O Kamta Prasap v, DEPUTY COMMISSIONER, 
PARTABGARE, 1 Luck. Cas, 56 911 
; , yit, r. 6—Set-off—‘Same character —Suit 
or s T in éndividual capacity—Claim for 
set-off of debt due to firm of which defendant is 
member, whetheg can be allowed-—Companies Act 
(VIE of 1913), $. 299—Provincial Insolvency Act 
(III of 1907), 5. 80— Mutual dealings. 5 
À set-off cannot be allowed under the provisions of 
O. VIII, r. 6, Civil Procedure Code, unless both the 
arties ‘fill’ the game character with respect to the 
Slaka sought to be set-off, as in the plaintiff's suit. 
In a suit by 6 Liquidator ofa Company against a 
rasan for an amount due by him in his individual 
ie Acity, to the Company, he cannot be allowed to 
set-off a claim due from the Company to a firm of 
which he % “a member, under O. VII, r. 6, Civil 
Procedure Code; nor can such a claim be set-off 
under 5. 299 of tite Companies Act read with the 
provisiens “of the Provincial Insolvency ct inas- 
such as the dealihgs cannot, be regarded as ‘mutual 
bd e 
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dealings.’ L ALLIANCE BANK or SIMLA v. MOHAN Lat, 
8 Lab. 105; A. I. R.1927 Lah. 228; 28 P. L. R. 427 a 
762 


————. 0. IK, r. 3,0. XXXIV, r. 5—Application for ® 

~ final decree—Dismissal for default before sending 
notice to judgment-debtor—Subsequent application. 
within 80 days—Res judicata —Restoration of prior 
application—Order IX, r. 8, whether applies after 
passing of preliminary decree-—Decree-holder, 
whether bound to furnish list of property—Lrror 
of Court—Court's power to rectify. 

Where an application by a decree-holder for the 
passing of a final decree in a mortgage suit is dis- 
missed for want of compliance with an office report 
and default of appearance of the applicant, before 
issuing notice to the judgment-debtors, a subse- 
quent application for the same relief is not barred 
by the principle of constructive res judicata, 

Nor do the provisions of O. IX, r. 3, Civil Proce- 
dure Code, apply to such a case inasmuch as the 
said rule applies only, wherea date has been fixed 
for the appearance of the opposite party and neither 
party appears when the application is called on for 
hearing. 

The provisions of O. IX, r. 3, are not applicable to 
a case wherea preliminary decree has already been 
passed. 

Where a fresh application for drawing up a final 
decree is made within thirty days of the dismiesal 
for default of a previous application, it can be treated 
as an application for setting. aside the dismissal of 
the previous application, if necessary, even though 
it does not expressly purport: to be such. 

Under O. XXXIV, r. 5, Civil Procedure Code, it 
is not incumbent ona mortgagee decree-holder who 
applies fora final decree to furnish a list of the 
mortgaged property nor could such an application 
be dismissed on the mere ground that the calcula- 
tion of the amount of interest was wrong. 

Where a Court has through misconception dismissed 
an application for final decree, it can, in order to 
correct its own mistake, revoke the order of dis- 
missal and pass a final decree upon an application 
made by the decree-holder, even though such appli- 
cation regarded as afresh application in execution, 
or as an application for review is beyond time. A, 
OHANDRA SHEKHAR V. AMIR BEGAM, 25 A. L. J. 437; A, 
I. R. 1927 All. 439 i 676, 


O. IX, rr. 8, 13—Non-appearance—Dismissal 
for default—Restoration— ‘Sufficient sause—Pleader 
engaged in another case, whether sufficient cause. 
A Court has power to dismiss a suit for default in 

the absence of the plaintiff and his Pleader and the 
fact that the Pleader being engaged in another case was 
unable to be present when the case was called out is 
no excuse for non-appearance. 

But a Court will not be right in dismissing a suit 
involving large amounts, without a hearing on the 
merits merely because owing tothe foolishness of a 
party's agent no one was present to represent the 
party when the case was takên up. O BHAGWAN. 
Bakusd SINGH v, JAGAR ALI, 4 O. W. N. 508; A. I. R.. 
880 ` 


. 

—— 0. IX, r. 9—Dismissal for default of 

appearance—Restoration—Counsel engaged, in 
another Court, whether sufficient cause. 

The fact that a Counsel was engaged fn another 

Court is not a sufficient cause for nongaPpeavance 


6 
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within the meaning of O. IX, r. 9 of the Civil Pro- 
cedure Code. L CHUNI LaL v. Ganpu Mat, 9 Lah. L. 





J. £0; 28 P. L, R. 264 444 
— 0, 1X, r. 13. 

See O. P.°C., 1908, s. 151 617 

| See ©. P. O., 1908, O. V, rr. 2,10 615 


A O. IX, r. 13—Gompromise of suit for posses- 
sion with one defendant—Ex parte decree against 
other defendants—Application by ex parte defend- 
-ants to setaside decree— Power of Court to set aside 
whole decree. 

In a suit for recovery of possession of a 
house against three defendants, defendants Nos. 
Zand 3 were ex parte and there was a compromise 
decree between the plaintiff and Ist defendant, with 
the result that a decree was passed against all the 
defendants for possession and for mesne profits, this 
part of the decree being executable first against the 
Znd and 3rd defendants and only on failure to re- 
cover fromthem against the Ist defendant. On an 
application by one of the ex parte defendants, to set 
aside the decree: 

Held, that the deeree was of such an indivisible 
eharacter that it was a fit case for setting aside the 
whole decree under the proviso to O, XIX, r. 13 Civil 
Procedure Code, and that the fact that the decree 
between the plaintiff and the lst defendant wasa com- 
promise decree was no bar to the application of the 
proviso, 

The parties to a compromise decree cannot ordi- 
narily be allowed to resile from the contract which 
forms the basis of such a decree. An exception to this 
principle would be permissible in cases where. an 
action would lie to avoid the contract upon any 
ground recognised by the Contract Act. M MEENAK- 
“SHISUNDARAM PILLAI V. OHANDRAKASA Naicker, (1927) 
M. W. N. 294; 38 M. L.T. 315; A.I. R. 1927 Mad. a 


0. 1X,r. 13, O. XXXII, r. 4, sub-r. (4)— 
Minor—Appointment of guardian—Consent, whether 
may beimplied—‘Was prevented by any sufficient 
cause from appearing,” construction of. 

The consent required by sub-r. (3) of r. 4 of 0, 
XXXIIL, Civil Procedure Code need not be express but 
may be an implied one. i 

The words “was prevented by any sufficient cause 
from, appearing ” must be liberally construed to en- 
able the Court to exercise powers ex debito justi- 
tie. 

A pardanashin lady to whom notice of proposed 
appointment as guardian was issued refused fo ac- 
cept service on the ground that her mukhtar was 
absent, and the notice was affixed to the door of 
her house. There was no evidence that the contents 
of the notice were brought home to her. She did not 
appear in the suit: 

Held, (1) that tlere was no implied consent on 
her part to her appointment as guardian; y 

(2) that she was ‘prevented by sufficient cause from 

ppearing’ within the meaning of O. EX, r. 13, Civil 

Waa dune Code. O Sutam BAHADUR v. BRIJ KISHORE, 

4 O. W.N. 356; A. I. R. 1927 Oudh 173 632 


——-— Q. IX, r. 13, O. XLI, r. 1 (d)—Application 
ta set, aside ox parte decree—Dismissal for default 
—Appegt, whether lies 
An appeal lies under O, XLIII, r. 1 (d) of the Civil 

Procedure Code against an order dismissing for-de- 
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fault an application to get aside an ex parte decree. 
Pat Bopuia v. RAM CHANDRA MARWARI, A. IPR. 1927 
Pat. 240; 6 Pat. 474; 8 P. L. T. 604 753 
——— 0. XVI, r. 10. See C.P. C., 1908, s. 100.257 


—— 0. XVII, r. 3—Dismissal of suit when 
justified—Case adjourned on request of Counsel of 
both sides—Plaintiff absent though Counsel present 


en adjourned date—Witnesses summoned but not 
served—Dismissal—A ppeal. . 
An order dismissing a suit under O. XVII, r. 3, 


Civil Procedure Code, is appealable. . 

A suit can be dismissed under O. XVII, r. 3, Civil 
Procedure Code, only when time has been expressly 
granted for a specific purpose and the party to whom 
time has been so granted has failed to do what was 
necessary for that purpose. 

A case was fixed peremptorily on an application 
for adjournment by Advocates of both the parties 
and on the adjourned date the plaintiff failed to 
appear ou account of illness and his witnesses wera 
not served but his Pleader was present: 

Held, that the suit could not be dismissed under 
a. XVII, r. 3, Civil Procedure Code. R Ma CHON Vv, 
Maone Myint, 6 Bur. L. J. 77; A. I. R. 1927 Rang. 148 

618 


——-—— 0, XX, r. 7, O. XXXIV, r. 5—Decree for 
redemption—Six months runs from date of judg- 
meni though decree is signed subsequently. 

The period of six months fixed for redemption under 
a morigage-decree runs from the date on which the 
judgment is pronounced even though the decree is 
signed by the Judge on a later date inasmuch as the 
decree should, under the provisions of O. XX, r. 7 
of the QOivil Procedure Code, bear the date of the 
judgment. R PERUMAL Matstry v. PAIKIRI KOMOR, 6 


Bur. L. J. 23 319 
—-— 0O. XXI, r. 5. See C.R C., 1908, s. 38 279 


—-— O, XXI, r. 11—Abatement—Party impleaded 
as representative in memorandum of appeal—Remand 
—Subsequent application to lower Court beyond time 
to bring legal representative on record, effect of. 
Once a person is introduced into the pro- 

ceedings of a case as a party in ap appeal as the 

legal representative of a deceased party, the intro- 
duction holds good for the whole case and no abates 
ment can take place owing to the fact thata super 
fluous application is made after time by a party to the 
appeal after the remand for such a legal representative 
being brought on the record.e O MOHAMMAD Mousin 

v. MOHAMMED ABID, 4 O. W. N. 405 be 826 

- O. XXI, r. 16. See O. P. C., 1908, s. 47 616 

O. XXI, rr. 58 to 63.” See CO-OPERATIVE 

Soctertes Act, 1912, s. 42 (4) (a) 626 


———- O, XXI, rr. 63, 66—Atiachment of debt— 
Dispute by garnishee asto agnount of debt—Pro- 
cedure—Court, whether bound to determine the 
amount--Order for sale of entire debt—Suwit by 
auction-purchaser—Garnishee, whether bound by 
order of sale—Order, construction of. . ° 
In execution of a decree a debt alleged to b@que 

to the judgment-debtor wasattached. The garnishée 
filed a statement that the ‘amount dug from himeto 
the judgment-debtor was much lęss than what was 
alleged $o be due. The executing Court ordered 
public notice to be issuedeunder Ô. XXI, e. 85 ty 
sell the attached dues in possession of the third pera 
son and sold the debt. Inea duit by the duction- 
purchaser against the garnishee; “ ` 








630 
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. Held, that the order passed by the executing Court 
wasenot one ander O. XXI, r. 63 of the Civil Pro- 
cedure Code, but one under O, XXI, r. 66 and that 
the garnishee was not, therefore, prevented from prov- 
ing that. the afmount due from him was much less 


-than what was shown in the proclamation of sale, - 


even though he*had not instituted a suit within one 
year ofthe date of the executing Court's order to 
establtsh his cage. ; f l 
- It is not obligatory on the executing Court to de- 
' cide the question as to what particular amount is 
due -by a garnishee to the judgment-debtor; it may 
proceed to sell a debt leaving this question open. B 
ÜHUNILAL JIVANLAL SHAH v. PIRA Miyagi Guancut, 29 
Bom. L. R. 285; A. I. R. 1927 Bom. 234 335 


< 0. XXI, r. 72— Sale without permission to 
bid, effect of. See TRANSFER OF PROPERTY ACT, rs 
8.99 - 8 
O. XXI, r. 9O—Eaecution sale—Duty of 
Court on setting aside sale to give time to decree-holder 
to take further steps—Dismissal of execution petition 
+ without giving time—Revision. 
Where an execution sale is set aside, the Court 
should not dismiss the execution petition without 
iving reasonable time to the decree-holder to take 
urther steps. C Sarapinpu MOHAN MUKHERJEE V. 
GIRISH CHANDRA Tewari, A. I. R. 1927 Cal: 511 334 
O. XXI, r. 90—Execuiion sale—Minor judg- 
. ment-debtor—Death .of guardian ad litem—Sale 
before appointment of fresh guardian, validity of. 
An execution sale held after the death of the 
guardian ad litem of a minor judgment-debtor with- 


X out appointment of afresh guardian in the place of 


“tho deceased is not a nullity. `N BALDEO PRASAD v. 
JX USUMSTNGE, A. L. R. 1927 Nag. .-198; JON. L. J. 27 








| 288 

-— O, XXI, Ef. 90, 92. See O. P.O, 1908; s, 
151 i ; 520 
O. XXI, r. 98. See LIMITATION Acr, 1908, 

Scu. I, Art. 11-A . 40 





QO. XXII, rr, 1, 4 (3), 6, 10—Preliminary- 
decree for redemption- Death of some of decree- 
holders before final decree—Suit, whether abates— 
Other decree-holders vepresentatives-in-interest of 
deceased by right of survivorship—Application for 
substitution — Limitation—‘‘Sutt,” “the right to sue” 
and “the cause of action”, meaning of. n 
The provisions of O. XXII, r. 4 (3) of the Civil 

Procedure’ Code do not apply where a decree of the 

Court freliminary in its legal characteristics has come 

into existence and death occurs in the rank of the 

defendants subSequent to such a decree. 

The word “suit in O. XXII, Civil Procedure Code, 
must be given a restricted sense and means only 
such proceedings as are antecedent to the passing of 
a decree, preliminary or otherwise. 

The two expressions “the right to sue” and “the 
cause of action” as used in r. 1 andr. 6 respectively 
of O. XXII of the Code of Civil Procedure are in- 
tetded to be synonymous. There can be no quéstion 
ofthe surviving of a cause of action in a suit when 
é judgmant, has been pronounced in respect of that 

cause of action. By the effect of the judgment the 
decree takes the place of the cause of action either 
bye affirming # or by rejecting it and, therefore, 
according to r. &no abatement takes place by reason 
of the®death of ‘eigher party between the conclusion 
pf the hearing and thé pronouncing of the judgment, 

s, s e A . 

e 
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Civil Procedure Code—1908—contd. ; i 


Rule 6 limits the meaning of the, word “suit” to “ths 

conclusion of the hearing” of a suit for the purpoegs . 
of O. XXII. 

_ Where after the passiug of a preliminary decree 

for redemption under r. 7 of O. XXXIV of the 

Code of Civil Procedure some of the mortgagors 
decree-holders die and the rest are their represen- 
tatives-in-interest by right of survivorship, the 

proper rule applicable js r., 10 and not r. 4 of 

O. XXII of the Code of Civil Procedure and the 

right to apply for substitution of the represen- 

tatives of the deceased ‘on the record accrues from 

day to day and is consequently not barred by any : 
prescribed period of limitation. O Laxupitr KUER 
v. DAULAT SINGH, 4.0. W, N. 235; A. I.R. 1927 Oudh 
156 i 174 


—— 0. XXII, r. 3—Suit by several plaintifs— . 
Appeal by defendant— Death of one plaintiff pend- 
ing appeal—Reversal of decree without bringing 
legal representative on record—Second appeal by 
surviving plaintiffs and legal representatives of 
deceased plaintiff— Remand of case for ascertaining 
if appeal had abated, effect of—Decree against 
surviving plaintiffs whether can be passed— Incon- 
sistent decrees. - 

Five persons brought a suit to establish their right 
toa site and obtained a decree. The defendant ap- 
pealed. His appeal succeeded but before that 
date the 2nd plaintiff died. His name. however, 
continued on the record and the appeal was disposed 
of without adding his legal representatives. The 
other plaintiffs and his legal representatives, who 
were added as parties by the High Court, preferred 
a second appeal on which the High Court remanded 
the case for ascertaining, having regard; to some 
doubt that was raised, whether the 2nd plaintiff was 
not dead when the appeal was heard. In the lower 
Appellate Court, the defendant filed an application to 
set aside the abatement which was rejected and the 
appeal itself was dismissed on the ground that the 
whole appeal had abated: 

Held, on appeal to the High Court, (1) that the 
legal representatives must be held to have been 
brought on the record by the High Court not for all 
purposes but for the limited purpose of enquiring: 
into the. question raised before the Court. 

(2) that inasmuch às the whole decree could ke 
executed by the legal representatives of the deceased 
2nd plaintiff, the Court could not pass a contrary 
decree as against the other plaintiffs. M SRINIVASALU 
CHETTI V. PALAMKULA GuRavIaH, (1927) M. W. N 170; 
52 M. L J. 460; A. J. R. 1927 Mad, 505; 38 M.L T. 
332 655 


——— 0. XXII, r. 4—Decree for possession of land 
in favour of several persons—Appeal—Death of 
some of decree-holder-respondents— Legal represen- 
tatives not brought on record —Total abatement of- 
appeal. 

An appeal from a joint deeree for possession of 
land in favour of several persons without any speci- 
fication of shares abatesas a whole where some of 
the decree-holder-respendents die ard. their Jagal 
representatives are not brought on record in times 
L Munaumap Hassan v Hasi, 28 P.L.R.9 328 


———— O. XXII, rr. 4, 11—Appeal—Death of . 
respondent—Abatement of appeal— Igyorance ‘of 
- death, whether suficient cause to set aigle abatement, 
Ignorance of the death ofa respondent during the 


e 
. Yal > ° 
` GlvilProcedure Code—1908—contd. 


pendency ofan appeal, where there is no particular 
@eason why the fact of the death should have come to 
the notice of the appellant isa sufficient ground for 
setting aside an abatement of an appeal for failure to 
implead the legal representatives of the deceased 
respondent in time. Pat Mapuan GOBINDA Roy v. 
BHURBANESAWAR Triconait, 8 P. L. T. 269 910 


— O, KAU, rr. 4, 11—Appeal—Death of re- 
spondent during pendency of appeal—Decree passed 
in ignorance of death—Nullity—Application for 
substitution—Power of Court to entertain-application 
—Limitation Act (IX of 1908), s. 5. 


Where an appeal is heard and a decree passed 
against the respondent in ignorance of the fact of his 
death which occurred during the pendency of the 
appeal, it is open to the Court of Appeal to entertain 
the application for substitution having regard to s. 5 
of the Limitation Act, and decide the appeal afresh 
after impleading the representatives. O Kuaui 
AHMAD KAAN V. KHATIR Zaman Kaan, 1 Luck. Cas. 60; 
A. I. R. 1927 Oudh 221 841 


———— O, XXII, r,10—Suit. for office of head of 
Muit—Transfer of right to office pending suit— 
Transferee brought on record—Compromise between 
transferee and rival claimant—Transferor, whether 
can object—Transferor continuing to remain on 
record, effect of. 


- The mere fact that a defendant who has transferred 
all his rights in the suit to another and who has 
admitted that he has lost his legal existence so far 
as the suit was concerned, continues to remain on 
the record in spite of the transfer does not make a 
compromise entered into by his transferee and the 
plaintiff, to which he is not a party, or the decree 
based thereon, passed in his absence and without 
notice to him, binding upon him in any subsequent 
proceedings so as to give hima sufficient interest in 
the suit to entitle him to object to the compromise 
decree or to appeal therefrom PCG SHANKAR 
Buarati SWAMI GURU v. Narsinsa BHARATI GURU, 52 
M. L. J. 466; A.I R. 1927 P. 0.57; 4 O. W. N. 428; 
(1927) M. W. N. 347; 31 O. W. N. 649; 29 Bom, L. R. 
839; 45 C, L. J. 420; 25 L. W, 791; 51 B. 442 20 


———— 0. XXII, r. 1—Withdrawal by one of several 
* appellants—Consent of others, whether necessary— 

Court, powers of. 

Held, per Shah, J.—It is open toan appellant to 
withdraw from an appeal. without the consent of his 
co-appellants. Sub-rule (4) of O. XXII, r. 1, Civil 
Procedure Code, governs only cases of the kind men- 
tioned insub-r. (2). 

Where an appellant withdraws without the con- 
sent of his co-appellants, the Court may, if justice 
requires it, allow him to be joined as a correspondent 
by the remaining appellants. - 

Per Fawcett, J.—Although sub-r. (4) of O. XXIII 
r. 1 governs only cases mentioned in sub-r. (2), it 
is open to question Whether apart from sub-r. (4) 

- the Court has not power to control a co-plaintiff who 
desirés to withdraw froma suit if this will operate 
to éhe prejudice of his co;plaintifis. B NILAPPAGOUDA 
GOUDAPPGOUDA V. Rasancoupa SANGANGOWDA, 29 Bom. 
L. R. 299; A. I R. 1927 Bom, 244 348 
——-- O. XXIII r. 3. See DEKKHAN AGRICULTURISTS' 

RELEF Agr, 1879, s. 12 < 844 

O. «KXXX. See O. Pi O, 1808, Scu. II, 
Para. 20 - 7 430 
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————— 0. XXXII, r. 4. See O. P.C., 1908,0. IX 
R. 13 4 a #632 


0. XXXII, r.5—Neat friend—Suit on behalf 
of insane person—Insanity—-Religious fervour and 
renunciation of worldly affairs, when amounts to 
insanuy. bs 
The fact that a person has renounced the world 

and become a Sanyasi devoting himself wltolly to 

spiritual things and entirely neglecting his worldly 
affairs, weuld not of itself, however unusual such 
conduct might be in a man of his position in life, 
justify a Court in holding that by reasog of unsound- 
ness of mind or mental infirmity he was incapable 
of protecting his interest when suing or being sued 

so as to entitle another person under O. XXXII, r. 5 

to sue on his behalf as his next friend. 

But where a person is further excited and garrulous 
and full of exaggerated religious fervour and de- 
lusions, thinks that he is possessed of the devils, and 
persecuted by imaginary voices and has various 
hallucinations, a Court will be justi§ed in accepting 





the evidence of a medical expert and holding that 


he is insane and permitting a next friend to sue on 
his behalf. P C Manant Rai v. LACHHMINA KUNWAR, 
A. I. R. 1927 P, O. 123; (1927) M. W. N. 456; 26 L. W, 
94; 31 C. W. N. 1087 363 


~ 0. XXXII, r. 6. See SUCCESSION CERTIFICATE 

Aor, 1889, s. 4 "166 
~ O, XXXII, r. 11, See O. P. O., 1882, s. 458 
3 


99 

——-—— 0. XXXIII, r. 5 (d}—Pauper application— 
mae scope of—Revision. See C. P. O., 1908, 
s. 115 18 
~= `- 0, XXXIV, r.1. SeeC. P, C., 1908,0 Ln.9 


775 
~ 0. XXXIV, r. 5. See C. P.O, 1908, O. XX, 
319 


R7 . 
O. XXXIV, rr. 5, 6. See Morreacu 15 


O, XXXIV, r, 8—Mortgage suit—Preliminary 
decree for redemption based on compromise—Cowrt's 
power to extend time for payment, 

The fact that the mortgagees 4ose nothing by a 
late deposit of money by the mortgagor, is a good 
cause for postponement of the day fixed for payment 
under O. XXXIV, r. 8, Civil Procedure Code, 

The right ofa mortgagor to pay the amount duo 
under a preliminary decree is a continuous right 
and can be exercised at any time until a final decree 
for sale or foreclosure is passed. e K 

A Court has power to extend the time fied for 
payment under a preliminary decree for redemption 
under O. XXXIV, r. 8, Civil Procedure Code, not only 
where the time is fixed in accordance with a judg- 
ment of the Court but also in cases where it is tixed 
in accordance with the ‘terms of a compromise be- 
tween the parties. O JAWAHIR v. WADAL, 13 O.L. J. 


828 7 
O. XXXIV, r. 13. See C. P. 0.1908, s. oo 


———— 0. XXXV, 1.5, SeeC. PC, 1908, o pet 
R. 3 676. 


——— O, XXXVIII, r. 6,0. XLI, r. 1°(8)—Ordere 
for attachment before judgment unless oe KA 
furnished, legality of —Order, whetheg appgalable 











Mere involved condition, whether ground for a&ach~ 4 


ment before judgment-Aitem oy : 

incurred, effect of, ė Py Y ee qeta 

An order contemplated by 7,6 of O, KANYUT, 
ee ii 

. . 
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Civil Procedure Code, js one that can be passed only 
in “the everftof the defendant's failure to show 
cause why he should not furnish security or on his 
failure to furnish the security required. 

Butan order for attaching before judgment certain 
immoveable property unless security is furnished, 
though irregular, is appealable. 

Whe finding that a defendant is running into debts 
is wholly inadequate to form the basis of an order 
under O. XXXVII, x. 6, Civil Procedure Code. 

Anattempt to secure debts already incurred by 
executing a mortgage in respect of them does not 
necessarilf indicate an intention to obstruct or delay 
the execution of a decree that has not been passed. C 
Sovgenpra Nata Mirga w. TARUBALA Dasi, 31 0. W. N. 
432; A. I. R.1927 Cal. 354 - 9 


——— 0. XXXIX, rr. 2, 3—Specifice Relief Act (T 
of 1877), s. 54—Arbitration proceedings—Injunction 
to restrain, when granted. 

A Courtmay restrain parties from proceeding to 
arbitration where a suit has been brought to impeach 
the instrument containing the submission clause for 
fraud or mistake or for other similar reasons; and 
where the arbitrator has misconducted himself; but 


-it will not do so where the only apprehension of the 


applicant is that thé arbitrators may not deal with 


‘matters which ought to be dealt with together with 


those dealt with in a pending suit. i 

An enforcement of a submission clause by arbitra- 
tion even though the arbitration proceedings may 
turn out to be futile for want of jurisdiction or other 
reason, is not “a breach of contract or other injury 
of any kind” mentioned in O XXXIX, r. 2, -Oivil 
Procedure Code, or “a breach of an obligation” under 
g. 54 of the Specific Relief Act. S Kuvers1 DEVCHAND 
v. DAVID Sassoon & Co. Lip., A. I. R. 1927 Sind 182 


160 


O. XL, r 1—Partition suit—Receiver— 

Grounds for appoiniment. 

In a suit for partition, the parties were near rela- 
tives who had lived together for many years and 
were -still living together at the date of the suit, 
They were, admittedly joint owners of the pro- 
perty whic they had been enjoying for along time 
for their maintenance. There was a dispute only as 
regards the shares and it seemed probable that the 
plaintiff was entitled onlyto one-fourth of the pro- 
perty while the defendant was entitled to the rêst; 

Held, that under the circumstances it was improper 
to ost the defendant from the enjoyment of his 
admitted half share of the property by appointing a 
Receiver for the whole property. R Maz Bu v, Mar On 
Gat, 5 R. 70; A. I. R. 1927 Rang. 179 ` 717 


O. XL, r. 1—Receiver— Grounds for appoint- 
ment--Existeece of many rival claimants— 

Likelihood uf waste and mismanagement— Property 
being in medio. 

The exisfence of many rival claimants to the pro- 
perty in dispute and of a situation fraught with 
*possihilities of waste and mismanagement is a good 
grgund for the appointment ofa Receiver. 

zve if there be no allegation of waste and mis- 
management,,the fact that the property is more or 








. less iy medip is sufficient to vest a Court with juris- 


‘di@tion to apppint @ Receiver. Pat NILAMBER Dasv. 
MABALBEHARI Das,8 P. L. T. 455; A. 1." R. 1927 Pat. 
20 e. «8 6 X 640 
rri O, XLI r 10—Security for costs of appeal 
Ks Pe 

2 


. 
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—Appeal allowed—Subsequent reversal of appellate 
decree—Surety, whether liable—Bond, constructhn 


of. 

Order XLI, r. 10, of the Civil Procedure Code is 
expressly concerned with the costs incurred up to 
and in the Appellate Court and has no bearing what- 
ever on costs which may be dependent upon some- 
thing occurring in a still higher Court unless there 
be something exceptional in the bond. : 

A person became surety under O. XLI, r. 10, Civil 
Procedure Code, for costs inan appeal to the High 
Court. The bond provided that the surety would be, 
liable for costs if the appellant's appeal was dis- 
missed. The appeal was allowed by the High Court. 
But this decree was reversed in the Privy Council, 
Ina suit against the surety: 

Held, that the surety was not liable. A BINDESRI 
PRASADU. Sat NARAIN PRASAD, A. I. R. 1927 All. 522 

551 
——— 0. XLI, r.19—Appeal by several persons— 

Right of all appellants to be served with notice of 

hearing individually—Restoration of appeal dis- 

missed in ‘default Sufficient cause. h 

Where an appeal is filed by several persons and the ` 
memorandum of appeal is signed by all of them, every 
one of them is entitled to have notice of the hearing 
of the appeal individually. 

Absence of knowledge of the date fixed for the 
hearing of the appeal is a sufficient cause for failure to 
appear when the appealis called on for hearing within - 
the meaning of O. XLI, r. 19; Civil Procedure Code. 
L Mogammap SHARIF v. Din MUHAMMAD, 9 Lah, L.J. 
248; A. I. R. 1927 Lah. 365 203 


-———— 0. XLI, rr. 23, 25—Decision not based on 
preliminary point—Order of remand, whether proper. 
Where the decree of the Court of first instance is 

not founded on a preliminary-point, an order of remand 


for a re-trial under O. XLI,r. 23, 0. P. O., is wholly 
improper. O Din Dayar v. Ram SEWAK 3 89 
——— O, XLI, r.'32, See PRE-EMPTION 258 


——_—— 0. XLI, r. 33—Appellate Cuurt—Decree 
whether can be varied in farour of absent res- 
pondent. 

Even in the absence of a respondent an Appellate 
Court has the power, under r. 33 of O. XLI, Civil Pro- 
cedure Code, to vary the decree in his favours N 
Yaporao v. OHANDUDAS, A. I. R. 1927 Nag. 196 255 


-O. XLII, r.1 (d). See C. P. C., 1908, 0: 1X, 
: 53 
O. XLII, r, 1 (q) See O. P. C., 1908, O. 


XXXVII, R 6 9 
—— Q. XLIII, r. 1 (u). See C. P.C, 1908, s. 151 





R 13 


687 

mm O XLIV, r. 1, See O. P. C., 1908, s. 151 
' 320 
-n O, XLV, r. 5. See VALUATION OF stir $901 


a ni OO XLV, r. 7—Prigy Council Rules, 1920, 
r. 0—Appeal to Privy Cowncil—Security—Power of 
Court to extend time— Limitation and Code of Civil 
Procedure (Amendment) Act (XXVI of 1920), effect 


of. i . 

‘the High Court has power to enlarge the time 
prescribed by r.7 of O. XLV of the Code of Civil 
Procedure as amended by Act XXVI of 1920 for fur- 
nishing security and making the déposit under the 
rule. B NILKANT. BALWANT Natu V.A) DYA “NARSIMHA 
Buaratt, 29 Bom. L, R. 352; A.L R. 1927' Bom. 217; 
51 3B, 480 558 
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main OO, XLVI, r. 1. : 

See BENGAL AGRA AND Assam Civiu Courts Act, 1887, 

ss. 3 13 133 

See O. P. C., 1908, s. 114 766 
Sch, ll, para. 15, (1) (a)—Ex parte enquiry 

— Misconduct. 

Holding an enquiry behind the back of a party to 
the reference no matter whether evidence is recorded 
or not, is a legal misconduct on the part of an arbi- 
trator or Umpire. L Asput HAMID v. MUHAMMAD AFZAL, 
8 Lah. 329; 9 Lah. L. J. 218; 28 P. L. R. 425; ALI. R. 
1927 Lah. 425 : 153 
——— Sch. li, para. 15 (c)—Award—"Otherwise 
. invalid”, scope of —Arbitrators, powers of —Person 

not party to suit, whether can be made party to 

award 

It is not open to an arbitrator in a reference pending 
a suit to treat a person who is not a party to the suit 
as a party to the arbitration and decide disputes be- 
tween parties to the suit or any of them and such 
person, S-LILARAM v. BALOHAND, A. 1. R. 1927 Sind. 
193 802 


Sch. Il, para. 18—Arbitration—Award 
during pendency of suit, whether ultra vires. 

To attract the operation of the doctrine that an 
award during the pendency of an action is invalid 
three conditions must be fulfilled, namely, (1) that the 
person instituting the suit must be a party to the 
‘agreement to refer to_arbitration, (2) that the party 
wishing to stay the suit has the right to apply to the 

- Court to stayit, and (3) that the subject-matter of 
the dispute is the same before the arbitrator and the 
Court. Therefore, where some of the members of a 
partnership refer their disputes to arbitration the 
institution of a suit by a partner not a party to the 
reference for accounts of the partnership does not 
render the award given by the arbitrator during the 
pendency of such suit wtravires. L Harsas Rar ARJAN 
Das v. Tex OHAND, A. I. R. 1927 Lah. 465 786 


— Sch. Il, para. 20, O. XXXVIII—A pplication 
to enforce award—Attachment before judgment— 
Jurisdiction of Court—Suit, meaning of. 

A Court has jurisdiction to direct attachment 
before judgment in proceedings toenforce an award 
under s. 20 of the Second Schedule to the Civil Proce- 
dure Oode inasmuch asan application to enforce an 
award when numbered and registered as a suit be- 
comes a suit for. the purposes of O. XXXVIII of the 
Code. B Govinp Narayan PRABHU v. VENKATESH 
Laxman Kamat, 29 Bom L. R. 342; A. T R. 1927 Bom, 
259 ts 430 
Clvll Service Rules, r. 14, See GOVERNMENT oF 

INDIA Act, 1915, 8, 96B -~ 581 


Colluslon—Collusive decree, whether can be avoided 
by party to decree. 
A collusive decree isnot a nullity and is binding 
on the parties thereto. 
_ A third party can avoid a decree on the ground 
that it has been obtaineg collusively, but a party to 
a collusive decree cannot avoid it on that ground. A 
Sans Rar v. Banari Rat, A. I. R.1927 All. 494 765 
Companles—Debenture-holders—Alteration of terms 
of Srust—Power to holden as member of a class— 
Exercise of power for improper motives, legality of 
—Power of majority to bind minority—Delegation 
1 of power to sena committee—Illegality. 
F- While ,usuglly, the holder of a debenture may 
vote aB his inffrest directs, yet, where hig yote is 
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conferred on him as a member of a class, he must 
conform to the interest of the class itself when 
sseking to exercise the power conferred on his 
capacity of being a member It is his duty in stich 
a case to look tothe benefit of the classas a whole 
and not to give any one ofthe members a special 
sarahan not forming part of the.scheme to be voted 
or. ` . ` 

A debenture trust deed provided power to a major- 
ity of the bond-holders consisting of not less e¢h&n 
three-fourths in value to sanction a re-construction of 
the Corporation, to enter into a scheme for selling 
its assets, to sanction any modification of the rights 
of the bond-holders against the Corporation or ils 
property either underthe trust deed or otherwise, to 
accapt other securitiesofthe Corporation in lieu of bonds 
or to consent to an issue of securities constituting a 
prior charge together with other powers. A scheme | 
of re-construction was prepared to compel the holders 
of the first mortgage-bonds to exchange them for an 
amount of new bonds. A committee of four persons 
one of whom alone wasa first mortgage-holder was 
also appointed, who were to have power to modify 
the scheme without confirmation by extraordinary 
resolution of the bond-holders. The vote of B, one 
of the bond-holders was necessary to gain the major- 
ity to pass the scheme and this was secured by a 
promise to give him a large amount of stock : 

Held, (1) that the resolution passing the schema 
was void inasmuch as the vote of B was-not given in 
the interests of the class but for the personal advant- 
age of one of the members; 

(2) that the appointment of the committee was 
also ultra vires as the majority had no power to 
delegate their powers of binding the minority. 
P © British AMERICA NICKEL Corporation, LTD., v, 
M. J. O. BRIEN, Lro., A. I. R. 1927 P. O. 62 897 


Director invalidly appointed, powers of— 
Transfer of shares, validity of. | 
A transfer of a share by a share-holder cannot 
take effect without the sanction by the Company. 
A Director invalidly appointed cannot in, the ab- 
sence of a provision in the Articles of Association, 
bind the share-bolders unless the defect is unknown 
at thetime. L Deyr Drpra Mat ĝ. Tue STASDARD 
BANK oF INDIA LIMITED e 568 


Companiés Act (VII of 1913), ss. 3, 199, 200, 
201—Order in winding wp proceedings—Wnforce- 
ment in another Province—Procedure—Transfer 
to District Court, legality of. 

The High Court of Allahabad trapsferred an order 
which it had made in certain winding up proeced- 
ings, for execution to the District Judge of Gaya: 

Held, that the Court described in sse 200 and 201 
of the Companies Act referred to the High Court and 
not the District Court and the procedure followed 
by the Allahabad High Court in transferring the 
order io the District Court of Gaya was irregu- 
lar. Pat Kayastua TRADING AND BANKING CORPOEATION 
GORAKHPUR v. Jar Karan LAL, 6 Pat. 132; A.I. R. 
1927 Pat. 182; 8 P. I. T. 577 bd 750 


a 





Agreement, whether can be specifically enforced— 
Change of unsecured creditor to secured creditor ® 
after winding up—Agreement to create mortgage— 
Equitable ntorigage—Registration, necesgity of, at 
A heavy contested claim against g Company® in 
liquidation should usually be left’ tothe decided by, a 
. . 


ss. 109, 171—Agreement by Company te » 
execute legal charge—Iiquidation’ of Company—*a, 
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suit in ehe ordinary way rather than in Chambers in 
proceedings for winding up. 

Specific performance of an agreement to execute a 
legal tharge ofer the assets of the Company cannot 
be granted after a winding-up inasmuch as no cre- 
ditgr can be allowed after a winding-up to change 
his position from that of an unsecured creditor to 
that of a secured creditor. ; 

It is very doubtful whether an agreement to give a 
mortwage over the assets of a Company creates an 
equitable mortgage in India. 

An equitable mortgage over the properties of a 
Company falls within the scope of s. 109 of the 
Companies Act and will be void unless the particu- 
lara relating thereto are filed with the Registrar. 
B MANEKUAL MANSUKHBAI V. SARASPUR MANUFACTURING 
Co,, Lyp., 29 Bom. L. R. 253; A. I. R. 1927 Bom. 167 

ý . 144 
= S. 171. See ComPANIES Act, 1913, s. 109 144 
——-— $8. 199, 200, 201, See COMPANIES Act, 
1913, ss. 3, 199, 200, 201 750 


S. 202—Right of appeal—--Order rejecting 
objection by third person to attachment of contri- 
. butory’s property, whether appealable. 

The right of appeal under s. 202 of the Companies 
Act ‘is co-extensive with the right of appeal conferred 
by the Oode of Civil Procedure and an order of a 
Liquidation Judge dismissing an objection by a 
third person that a certain property attached as be- 


longing to acontributory does not in fact belong to 3 
him butis owned by the objector is not appealable, `< 


` L CHARAN Das v. AMRITSAR NATIONAL BANK Lrtp., 28 P. 


L. R. 209; A.I. R. 1927 Lah. 282 751 
——-—- S, 299. See C. P. O., 1908, O. VIII, r. 6 
762 


Concurrent execution. See O. P. O., 1908, s. pA 
2 


Contession—Duty of Magistrate to record confession 
in open Court— Non-compliance, effect of. 

It isthe duty of a Magistrate to record a confes- 
sion in open Oourt and during Court hours under 
the circulars of the Calcutta High Court, but the 
mere fact that a confession was recorded at his 
residence is not a sufficient ground for setting aside 
the verdict of a Jury in the absence of evidence to 
show that it Bas resulted in failure of justice. G 
ÀZIMUDDY v. EMPEROR, 31 O. W. N. 410; A. I R. 1997 


e Cal. 398: 28 Cr. L. J. 485 661 
Consent decree—Operation as contract. See 
CONTRACT 4 386 


Contemptof Couft—Obstruction to Receiver, whe- 
ther contempt—Power of High Court to punish 
for contempt-eContempt by disobedience of order 
of Court—Service of order, necessity of. 

Offering obstruction to a Receiver appointed by a 
Court and preventing the payment of rents to him 
amount to an interference with the Court’s possession 
and the persons who are concerned therein are guilty of 
contempt of Court. The power ofthe High Court to 
punish those who are guilty of such contempt is 
eanquestionable. : 
s#Wilful disobediénce to a judgment or order re- 
"quiring a person to do any act other than the payment 
$f money or abstaining from doing anything is a con- 
tempt of Court punishable by attachment and com- 
mijtal. byt ingorder to found an appkcation for 

$ attacl#ment or committal for disobedience of an order, 
< gervigesof the order alleged, to have been disobeyed 
s e s 


INDIAN CASES, 
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has to be proved as a sine qua non. © DWIJENDRA 


. KRISHNA Dutta v. SURENDRA Natu Nac, A, I. R. 1927 


Cal. 548 112 
e 


Contract—Contract for work—Time for payment— 
No payment in advance without special agreement. 
In the ordinary course of business work is not 

nsually paid for before itis done. It is the custom 

in some cases for the payment to be made by instal- 
ments asthe work progresses but the person for 
whom a work is done is not expected to pay the 
entire cost in advance without an express agreement 
to that effect. O HASHNAN vV. LUCKNOW IMPROVEMENT 
Trost, 1 Luck. Cas. 69 š 847 


Contracts by correspondence—Construction. 
See VENDOR AND PURCHASER 229 


——— Third party—Right to sue—Contract be- 
tween parties embodied in award of arbitrator, 
effect of—Agreement between brothers allotting 
property to deceased brother's widow—Life-interest 
to become absolute in particular contingency—Trans- 
fer by widow—Alienee’s rights. : 

In India and in a certain class of cases in 
England where a contract is made between A and B 
for the benefit of C, Cis entitled to sue the default- ` 
ing party. 

A judgment by consent will in many cases operate 
as a contract, 

Two brothers who referred certain disputes to ar- 





‘bitvation subsequently agreed between themselves 
‘inter alia that their deceased brother's widow was 


to be entitled to certain property for her lifetime, 
that they were to discharge a mortgage on the pro- 
perty and pay the sircar kist. It was also agreed 
that in case they failed to pay the kist, the widow 
should herself pay it and take the land with absolute 
rights. The arbitrator accordingly passed an award 
to the said effect. The brothers defaulted to pay 
the kist. The widow redeemed the mortgage, paid 
the kist and executed a sale-deed of the property to 
a third person. In a suit by the purchaser: 

Held, (!) that the plaintiff was entitled to sue on 
the ground that he stood in the shoes of his vendor 
who would have herself been entitled to sue; 

(2) that the fact that the contract between the 
parties was embodied in an award ‘of an arbitrator 
did not render it any-the-less a contract; 

(3) that the real obligation, by absolutely necessary 
implication, upon the brothers was to discharge the 
mortgage and so create the state of things in which 
there would be an obligation upon them to pay the 
tirva, and the defendants having failed to. redeem 
the mortgage and pay the kist, the penal clause took 
effect and the widow became entitled to absolute 
interest in the property which she was competent to 


transfer. M Munisami ÑAICKEN V. VEDACHALA NAICKEN 
386 
—Time for performance not jixed—De- 


mand, necessity of—V endor and purchaser — Promise 

by vendee to pay vendor's creqitor—Failure to pay— 

Suit against vendor—Payment by vendor—Subse- 

quent suit by vendor against wvendee—Cause of 

action, when arises—Limitation. - 

Where no time is mentioned for the performa&ce 
of a promise to pay money to a third person, the 
undertaking isto puy on demand and no cause of 
action arises against the promisor unti} demand is 
made; and if demand is made and ignorgd, then, i 
the person jo whom the money should®}e paid suef 





Yol, 101} ° 


3 . 
.Bontract—coneld, 
6 
-the promises and loss occurs to him thereby, the 
cause of action for a suit against the promisor is 
ngt the breach of the promise to pay but the loss 
consequent on it and limitation for such a suit begins 
fo run from the time when the promisee is damnified, 
or in other words when the promisee pays the 


third person. A Ram RATAN Lat v. ABDUL WAHID 
Kuan, 25 A. L. J. 411; A. I. R. 1927 All. 435 691 


Contract Act (IX of 1872), s.16—Undue influence 
Mere urgent need of money, whether places money- 
lender in position to dominate will of borrower. 


The mere fact that a borrower is -in need of 


money does not put a money-lender, to whom he 
applies for an advance, in a. position to dominate 
his will within the meaning of 9.16 of the Contract 
Act, P O Barxatounnissa BEGAM v. Dent BAKHSH, A. 
I, R. 1927 P. ©. 84; 25 A. L. J. 314; (1927) M. W. N. 
331; 31 O. W. N. 693; 4 O. W. N. 523; SP, L. T. 480; 26 
L. W. 147 29 


S. 23—-Prosecution of partner for mis- 
appropriation—Agreement to refer dispute to 
arbitration—Prosecution dropped—Agreement, whe- 
ther void—Stifling prosecution. 

An agreement to refer a partnership dispute to 
arbitration is not voit uetler s. 23, Contradt AOb, 
simply because a prosecution under s. 406 of the Penal 
Code was pending against one of the parties at the 

- time and the prosecution was dropped by the Magis- 
trate on theapplication of the parties. L Firm HARJAS 
Rat Aran Das v, TEROHAND, A. I. R. 1927 Lah. E : 

6 
———— S, 23-—Slavery bond—Loan to servant 
without interest—Right to recover principal in case 

of unsatisfactory work--Evidence Act -(I of 1872), 

3 92 (4)—Oral evidence, whether admissible to 

rove payment of wages. 

he plaintiff lent Rs. 100 to the defendants on a 
bond by which the latter undertook to do pannai 
work for the plaintiff in lieu of interest on the said 
amount and if they failed to do pannai without any 
delay, the plaintiff was to be at liberty to realise 
the principal amount and the losses arising therefrom 
by proceeding against them personally and also 
against their properties. In a suit to recover the 
amount due under the bond: 

‘Held, (1) that the bond was not a slavery bond 
aad was not illegal or opposed to public policy; 

(2) that 8.92 of the I’vidence Act did not bar the 
plaintiff from adducing evidence as regards the wages 
actually paid by him for work done by the defend- 
ants; 


(3) that the value of the amount of work done by — 


defendants without wages being paid off, such value 
being calculated at the current rate of labour obtain- 
ing inthat part of the District, ought to be set off 
against the principal of the bond. M Karuprannan 
`q. Pampayan, 25 L. W. 601; A. L R.1927 Mad.531 39 


———_— $S, 38, 45:Payment to ons of several 
mortgagees—Dischagge, nature of—Suit by a co- 
mortgagee for his share of debt. 

A mortgage-debt being one and indivisible, ordi- 
narily one of the mortgagees cannot enforce the mort- 
gé@ge for his shareof theedebt. But where one of the 
mortgagees has recaived payment of the entire debt 
and has thereby given a discharge of his share of 
the debt thgre is a sevarance of mortgagee's interests 
and a, suij for his shara of the'mortgage-debt by the 
other morigfgee is competent. f . 
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Payment to one of several mortgagees does not 
operate as a valid discharge of the entire debt, but 
operates as discharge only to fhe extent of the share 
of the mortgages who receives the m8ney. Cay 
Satinpra Nata v. Ray JATINDRA Natu, 31 C. W.N. 
374; A. I. R. 1927 Cal. 425 s 530 


8. 56—Contract—Impossibility of perform- 
ance—Tests. i 
In deciding whether a contract has become vpid 
on account of impossibility of performance, the*Court 
must consider first, what, having regard to all the 
circumstances, was the foundation of the contract ? 
Secondly, was the performance of the contract pre- 
vented ? Thirdly, was the event whiche prevented 
the performance of the contract of such a gharacter 
that it could not reasonably be said to have been in 
the contemplation ofthe parties at the date of the 
contract? M MEENAKSHISUNDARAM PILLAI v. CHANDRA- 
Kasa NATOKER, (1927) M. W. N. 294; 38 M. L. T. 315; A. 


` I.R. 1927 Mad. 550 . 98 


s. 63—Agreement to give time to debtor— 
Absence of consideration—Validity of agreement 
—Pleadings—Amendment of plaint— Suit found 
premature—Amendment, whether can be-allowed. 


The plaintiff, to whom money was due from the 
defendant wrote through his authorised agent a letter 
to the defendant as follows: “Your account up to 
date either against you or your Company shall be 
recovered by me after two months from this date, and 
in the meantime I shal! not compel you for payment”, 
but instituted a suit before the expiry of two months 
from the date of the letter: 

Held, (1) that, on a proper construction, the letter 
amounted to a promise or undertaking by the 
plaintiff through his agent to give the defendant or 
his Company two months’ credit from the date cf 
the letter; 

(2) that although the letter was not supported by 
consideration it was nevertheless a binding exten- 
sion of time. under s. 63 of the Contract Act, and 
that the suit was, therefore, premature; 

(3) that the plaintiff could not be allowed to amend 
his plaint in a case of this kind, where tha whole 
foundation was sought to be destiwyed by the allega- 
tion that the action itself was premature. A JTGAL 
Kisuore v, OHARI & Co., 25 A. L. J. 3855 A. L R.1927 
All, 451 643 


h s. 65 —Mistake of fact entitling party to ° 
-relief, nature of. 


In order to entitle a person to recover” money al- 
leged to have been paid under a mistake offact, the 
mistake must bs as, toa fact which, if true, would 
make the person paying liable to*pay the money. 
M Ram NARAYANA Sarma v. Tus SEORETARY or STATE 
rot Inpra IN Counctu, 52 M. L.J 285; 25 L, W. 394: 
A. I. R. 1927 Mad. 460 23 
s. 65—Mortgage by Hintlu "father of joint 
family property—absence of begal necessity —\ort- 
gage, wirether void—Ovligation of mertgugor to re- 
pay loan—Discovery of agreement being void ak 
initio— Presumption as to time of discovery—- 
Burden of proof—Decision of Court, that a contrare 
is void—Cause of action for suit -umler s. 64, 
Contract Act—Competency of Court to grant relief 
under hat section in the sume stit~ Hindu Law— 
Alienation—Mortgage by Hindu father witht tégab 
necessity—Son's liability to majet, restitution, b 

. 
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Where a mortgage of joint family property is 
effected By a Hindu father not for legal necessity or 
for discharging an antecedent debt, the mortgage is 
void from its inqption and the mortgagor is bound 
to re-pay the loan as soon as the agreement is dis- 
covered to be void. , 

Section 65 of the Contract Act applies to an agree- 
ment which was void from its inception. 

Normally if an agreement is void ab initio, the 
discovery that it is so, within the meaning of s. 65 
of the Centract Act, must be held to have occurred 
at the date of the agreement, because the parties 
must be presumed to have known the law. But 
the special circumstances of a case may enable the 
Court to say thet the discovery was later than the date 
of the agreement itself. 

If, therefore, the Karta of a joint Hindu family 
mortgages the joint family property without legal 
necessity, and not for the purpose of discharging 
an antecedent-debt, the parties to the mortgage 
must be presumed to know that the mortgage is un- 
enforceable and void, and where iti such a case the 
mortgagee claims that the mortgagor was neverthe- 
less liable under the provisions of s. 65, Contract Act, 
to re-pay the loan, alleging a subsequent discovery 
of the mortgage being void, it is for him to rebut 
the presumption by proving that in fact he discover- 
ed at alater date that the mortgage was void. 

Where a possessory mortgage of joint ancestral 
property is effected by the only adult member of the 
joint Hindu family, but the mortgagee never obtains 
possession, never even applies for mutation of 
names in his favour and apparently makes no effort 
to obtain possession, and in fact there is no evidence 
that the parties acted upon the mortgage, there is 
nothing to rebut the presumption that the parties 
knew the mortgage to be void from its inception. 

A cause of action must be antecedent to the in- 
stitution of a suit and could not arise from the 
pleadings themselves. ` The decision of a Court that 
a contract is void ntay give a cause of action for 
fresh suit based upon s. 65 of the Contract Act, on 
the ground that the discovery that the agreement was 
void was made when the trial Court passed its de- 
cree. A Oourt cannot, however, come to a decision 
that an agreement ise void and can then treat that 
decision as giving a fresh cause of action, and proceed 
to grant relief under s. 65 of the Contract Act in 
the same suit. 

e Where the mortgage of joint ancestral property 
by a Hindu father is found to be void for want of 


family necessity, the liability to make restitution: 


under s. 65° of the Contract Act attaches to the 
mortgago®, and his son is bound to discharge that 
liability just as he would be bound to discharge an 
ordinary debt due* from his father. Where there is 
no suggestion that the loan was contracted for an 
. immoral purpose, there is certainly nothing immoral 
in the liability to make re-payment. On the con- 
trary it isan equitable liability. O SrAMBHOO SHUKUR 
v. DHANESHAR Sixes, 4 O. W. N. 256; A. I. R. 1997 
Oudh 177 f 265 
s. 68%Minor—Loan by mother—Amount 

spent in marriage—Minor's liability—Necessaries, 
eA minor is not liable at all ona contract of loan 
entered into, by his mother but will be liable under 
s. 88 of the Contract Act for such portions of the 
loan as are proved to have been spent for procuring 
ecesearies Sor him. N Yaporaoy, CHANDUIAS, A. È 
. 1927 Nag. 196 s, ° 255 
BA . -° eS: 

® 
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————— 5, 68—Punjab Court of Wards Act (If of 
1908), ss. 15, 16, 24, 25, 27—Minor under Court of 
Wards—Suit for supply of necessuries to minor, 
whether maintainable ~Proof of actual necessity, 
sufficiency of—Suit based on contract whether may 
be decreed as one for necessaries—Interest ag 
damages, when allowable. 


Section 68, Contract Act, is not excluded by the 
terms of the Punjab Court of Wards Act. There- 
fore, a suit for the recovery of the price of neces- 
saries supplied toa minor the management of whose 
estate has been taken up by a Court of Wards is 
maintainable anda suit baged on contract may be 
maintained in the alternative as a suit for necessary 
supplies within the terms of s. 68, Contract Act. 

A person who has made no enquiry as to the 
necessity at the time the goods were supplied by him 
to aminoris not debarred from proving that as a 
matter of fact the goods suprlied were necessary, 

Interest cannot be allowed as damages on the price 
of necessaries supplied to an infant. L Umrao SINGH 
v. BANARSI Das-Dip COHAND, A.I. R. 1927 Lah, 414 





_ 702 

— $. 69, See TRANSFER oF PROPERTY Act, 1882, 

s. 74 130 
———— S. 70. See LEGAL PRACTITIONERS Acr, 1879, 
ss. 28 To 31 559 
S. 73. See INTEREST 57 


8. 73, scope of—Contracts relating to land, 
law governing—V endor and pus chaser— Covenant for 
title and quiet enjoyment, distinction between— 
Eviction of purchaser—Damages, measure of— 
English Law, application of in India, 


The Contract Act in. general, including s. 73, 
applies in terms, to all contracts those in respect of 
lands not excepted. It is not, therefore, open to the 
Indian Courts, even where the result might appear 
hard,to apply to the latter foreign rules of Jaw or 
equity English or American, modifying the express 
terms of the Indian Statute, and usurping in effect the 
functions of the Legislature. 

Later decisions of the same High Court are, how- 
ever, clear that where the contract has been execut- 
ed and possession given, and the contracting purchaser 
evicted, the contracting purchaser is entitled to re- 
coyer from the vendor, who has guardnteed his title, 
the valueof the land at the date of the eviction. 

Where a contract relating to land has been executed * 
and possession given and the purchaser is subsequently 
evicted the purchaser is entitled to recover frem the 
vendor who has guaranteed his title compensaticn cn 
the basis of the value of the land at the date of evic- 
tion and not on the value as assessed at the time of 
the sale. 

The covenant for title is an assurance {othe pur- 
chaser that the grantor has the very estate in quality 
and quantity which he purports to convey. The co-. . 
venant for quiet enjoyment is an assurance against 
the consequences of a defective title and of any dis- 
turbances thereupon.” The breach cf the former 
occurs on the date of the contract and damages in 
England are recoverable on the basis of the value 
at the same date, that isin the agreement. But in 
the case of a breach of a covenant for quiet enjoy 
ment the date of Lreach is the date of the eviction 
and not of the cortract and damages are asecesed 
on the ordinary rule. . 

The preseree of Statutory Law on A Roint ,pre- 

Ld 
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cludes éhe application of the principles of English 
. Law.on that point. S RAMSINGH KUNDANSINGH », 

Sagan Daur, 19 S. L. R. 337; A.I. R. 1927 Sind 120 
; 704 


s. 140—Principal and surety—Subrogation 

—Payment in full of ereditor, necessity of. 

A surety who does. not pay the whole of the in- 
debtedness that existed between the creditor and 
the principal debtor, but a part only, is not entitled 
to step into the shoes of the creditor and claim all 
the rights which the creditor had against the debtor 
under s. 140 of the Contract Act. ADarrart Lau v. 
Mansos ALI Mray, 25 A. L. d. 497; A. I, R. 1927 All. 
538 513 


————— 88. 171,172, 176—Banker's general lien, 
and lien on goods deposited under godown system, 
difference between—Right of sale of goods by 
pledgee, conditions necessary for exercise of-— 
Conversion—Measure of damages. 

The general lien of a bailee, whether he be a ban- 
ker, factor or wharfinger, merely confers on the lien 
holder the right to retain the goods until payment 
and does not carry with it the right of sale to secure 
the debt or indemnity. But the lien of a pledgee 
or a creditor who advances moneys to accomodate 
‘his customers to buy goods and deposit them with 
him on what is called the ‘godown system’ conveys 
with it the implication that the security shall if 
necessary be made effectual to discharge the obliga- 
tion. 

To enforce the right of sale under s. 176, Contract 
Act, where no time is fixed for re-payment of the 
loan and the redemption of a pledge, it is necessary 
for the pledgee to prove (1) a demand for the amount 
due (2) a default by the pledgor (3) a notice of sale 
giving reasonable time to the pledgor to pay and (4) 
an actual sale. 

In cases of wrongful conversion of goods it is well 
settled that the measure of damages is ordinarily the 
value of goods on the date of such conversion. L 
ALLIANCE Bank OF STMLA v. GHAMANDI LAL-JAINI Lat, 
A. I. R. 1927 Lah. 408;°8 Lah. 373 725 


—~—————  §.176. See Contract Act, 1872, ss. 171 ETO. 
725 


———— $, 251--Partnership— Partner's right to 
management—Hindu Law—Joint family —Brothers 
constituting firm—Right of younger brother to give 
discharge of debt. 

If two partners of a firm are brothers they are 
equally entitled to participate in the management of 
the business of that firm and either of them may 
at all opportune times attend to the business and 
do all that is needful. Even according to Hindu Law 
a younger brother is as much entitled to take part 
in the management of business as his elder brother. 

Unders. 251, Contract Act, as between partners and 
the outside world whatever may be their private 
arrangement between themselves, each partner is the 
unlimited agent of every other in every matter 
which is partnership business or which he represents 

_ as partnership business and not being in its nature 
beyond the scope of the partnership. The law is the 
same whether it isan ordinary partnership concern 
or bint Hindu family firm. 

Therefore, the younger of two Hindu brothers con- 
stituting a firm, can give-a valid discharge on re- 
ceiving payment of a debt due under a decree passed 
in favour ofthe firm. L Guotam MUHAMMAD v. SONNA 

« 
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Mat, 9 Lah. L, J. 233; 28 P. L. R. 307; A. I R. 1927 
Lah. 385 > . 742 
Conversion—Measure of damages. See Contract 

Act, 1872, ss, 171,172,176 . A 725 


Co-operative Societies Act» (II of 1912), as 
amended by Co-operative Societies (Amend~ 
ment) Act (HI of 1919), s. 42 (4) (a)—Attach- 
ment by Collector—Objection—Dismissal of objection 
—Civil suit, whether mainiainable—U. P. Land 
Revenue Act (ITI of 1901), ss. 149, 283 (m)—RenPedy 
of claimant—Civil Procedure Code (Act V of 1908), 
0. XXI, rr. 58 to 68, whether applicable. 

The remedy,if any, ofa claimant who objects to 
an attachment and sale of moveable property by a 
Collector on requisition being made to him on that 
behalf by the Registrar of Co-operative ‘Societies 
under s.. 42 (4) (a) of the Co-operative Societies 
Act as amended by Co-operative Societies (Am- 
endment) Act (IIL of 1919), is to appeal to the 
Commissioner under ss. 210 and 211 of the U. 
P. Land Revenue Act. Section 149 read with s 233 
(m) of the U. P. Land Revenue Act forbid the institu- 
tion of a suit ina Civil Court. Rules 58 to 63 of O. 
XXT of the Civil Procedure Code are not applicable 
to such proceedings. A ABDULLAH v. SECRETARY or 
STATE FOR INDIA, 25 A. L. J. 521; L. R. 8 A. 183 Rev.; 
A. I. R. 1927 All. 532 626 


Co-owners—Alienation by managing co-owner—Suit 
by others against alienee—Limitation, starting 
point of—Limitation Act (IX of 1908), Sch. I, 
Art. Ih. ‘ 

Where a co-heir who, with the consent of the other 
co-heirs is in possession of the joint property and in 
management on behalf of all, alienates it to a strang- 
er, he must be held to be an agent for the other 
co-heirs and limitation for a suit by the latter 
against the alienee begins to run from the date of 
the sale and not when their right is subsequently 
challenged. RMaune Tun U v. Mauna TUN Aone, 5 
R. 93; A. I. R. 1927 Rang. 158 691 


~— Exclusive possession—Suit for partition— 

Denial of title—Subsequent suit for mesne profits— 

Liability of co-owner —Res judicata—Civil Pro- 

cedure Code (Act V of 1908), O. YI, r. 2. 

“A sued his brother B for partition ealleging that 
they were joint owners in joint possession and 
enjoyment. B denied A’s right and also plead- 
ed adverse possession. It was found that A and B ° 
were joint owners, that B was in actual possession, 
but that B’s possession was not adverse to A. The 
suit was decreed and A was put* in possessiog of his 
share. A sued B for mesne profits from the date of 
suit till the date on which he was put in possession: 

Held, (1) that the denial of A’s title in the previous 
suit made the possession of B that of a trespasser 
so far as A's share was concerned and that B was, 
therefore, liable for the mesne profits claimed; 

(2) that the suit was not barred by res judicata 
as the matter in issue in the suit was not in issue 
in the previous suit; è 

(3) that the suit was not barred by O. IT, r. 2 of, 
the Civil Procedure Code as the causes of action te 
the two suits were entirely distinct. A Mouasarap® 
SHakur v. Husani BIBI .. -° "*81G. 


Ouster—Decree for possesxsion—Failure to 
execute decree—Suit for partition, whether main- , 
tainable—Partition pre-suppotes, possession—A verse ® 

. ` a . . 
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pussession—Symbolical possession, whether dmounts 

to actual possession. 

In osder that « co-owner may be entitled to insti- 
tute a suit for partitign it is essential that he should 
be in actual or constructive possession of the pro- 
perties, and whether he has such possession or not, 
is to be determined in view of the principle that the 
possession of one to-owner is prima facie the pos- 
session of all the co-owners, and his possession must 
be presifmed to be in conformity with his right and 
title as co-owner. If itis established, that he is not 

- in possession at all of any portion of the joint pro- 
perty, that there has been a complete ouster, he 
must sue fow recovery of possession and partition 
and pay ad valorem Court-fees upon a plaint ap- 
propriately framed for the purpose. Jf, how- 
aver, tħe: possession of the plaintiff is admitted 
or established over what” forms part of the joint 

’ estate, the suit does not cease to be one for partition, 
merely because the defendant denies the title - of 
plaintiff to a share of the estate or to specific lands 
of the estate and asserts a hostile and adverse pos- 
session therein. 

A suit for partition pre-supposes joint possession, 
actual or constructive. | 

The remedy of a co-owner: who.has been ousted and 
who has on that allegation obtained a decree for 
possession, is to execute that decree. He cannot in- 
stitute a fresh suit for possession or sue for parti- 
tion where his right to execute the deeree is barred 
by limitation. r oe, 

The obtaining of symbolical possession in execu- 
tion of a decree operates as actual possession so far 
the parties to the decree are concerned. C Sansan 
Bist» ASANULLA SHEIKH, 31 O. W. N.406; A. I. R. 
1927 Cal. 411; 540. 524 622 
Co-sharers—Adverse possession—Mere receipt of rent 

of shamilat land by Lambardar, whether constitutes 

adverse possession—»Transfer of share in principal 
patti—Share in shamilat, whether passes. 


Receipt by a Lambardar, who is himself a co-sharer 
in the principal patti, of rent in respect of the shami- 
lat patti, for more than 12 years cannot operate as 
adverse possession “ the shamilat patti, inasmuch as 


his possession qf the shamilat patti would be posses - 


sion not only on behalf of himself but on behalf of 
the other co-sharers in the principal patti also. : 
¢ The interest of the co-sharers in the shamilat patti 
is merely appurtenant to their respective interest in 
the principal pattis and as such would pass along 


with the interest ins those pattis where these are ` 


transferred irrespective of any specific meation in 
the sale-deed of the sale of the appurtenant interest. 
A AMAR SINGH v. Govino RAM. L. R. 8 A. 122 Rev.; 25 
A. L. J. 337 i 501 
—— — Construction over joint property—Suit for 
removal. See C. R. C., 1908, s. 92 - 744 
———— Exelusive possession for convenience-—No 
denial of title—J oint possession, whether can be 
decreed — Equity. 
flthortgh as a general rule one co-sharer has no 
pfzht to take exclusive possession of a joint property, 
tke qaestion whether such exclusive possession 
amounts to ouster or not- depends upon the circum- 
stances of each particular case and in a case where it 
carito, beeheldthat there has been ouster, the ex- 
elusive. ossessionsof a do-sharer will not be disturbed 
at the ifstance of qhother ce-sharer who is, similarly 
wee ee se A e- 
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. a . 
in exclusive possession of other portions of the joint - 
property. 7 e 

In order to apply this equitable principle one hag, 
to ses the state of facts as they exist at the time 
when the suit is instituted. C Navapwre Onanpra 
OHAKRAYARTI V. BHAGABAN Onanpra, 31 O, W. N. 496: 
A.l R.1927 Cal. 462 : ; 

Parti land—Joint possession, right to. 

Every co-sharer is ‘entitled in conjunction with 
other co-sharers to joint possession of parti land in 
the village, uniess and until some co-sharer isin a 
position to establish his exglusive and peaceful pos- 
session over any particular piece of parti land for an 
appreciable length of time. A Faxing v. TAJUDDIN, L. 
R. 8 A. 117 Rev.; A I, R. 1927 All. 420 821 


— Power of a co-sharer to eject tenant on 
sufferance without consent of the others—Landlord 
and tenant— Tenancy on sufferance, nature of, 

The rule that one of several co-owners cannot eject 

a common tenant at his own ‘pleasure does not apply 

to the case ofa tenant on sufferance, when the period 

of the tenancy has expired and where after the 
expiry of the tenancy there has been no fresh privity 
between him and the original landlords. The posi- 

tion of a tenant on sufferance is akin to that of a 

trespasser. B MAGANLAL DULABHNAS V. BUDHAR PYR- 

snoTram, 29 Bom. L. R. 222; 51 B, 149; A. I. R.1927 

Bom. 192 ; 35 

Costs, meaning of. See CHosE-IN-ACTION 202 

———— Pre-emption suit. See AGRA PRE-EMPTION Aor, 
1922, ss, 19, 20 


Court Fees Act (VII of 1870), s 7, cl v-- 
Valuation where no method provided—(leneral 
principles. See Mapras Crvin Oourts Act, 1873, ss, 
12,13 f 379 

——— S. 7,0l. xl (cc)—Suit for declaration that 
defendants had no occupancy rights—Valuation 
for purposes of jurisdiction, | 
The value for purposes of jurisdiction of a suit 

for declaration should be taken to be what it would 

be ifthe suit were one for possession ofthe property 
regarding which the declaration is asked for. 

A suit by a landlord for a declaration that a tenant 
is not entitled to permanent rights of occupancy 
should be valued as one for possession under s. 7, - 
Gl. xı (ce), Court Fees Act, at one year's rent and not at 
the market value of the land. M BADAM BURYANARA~, 
yana v. YALLA BOLLAYYA, 52 M. L.J. 323; 25 L. W. 
367; A. I. R. 1927 Mad. 568 85 
———— 8. 10—Civil Procedure Code (Act V of 

1908), O. VII, rr. 10, 1l—Plaint—Undervaluation 

—Suit beyond jurisdiction if properly valued— 

Procedure—Dismissal for non-payment of additional. 

fee, whether legal—Duty to return plaint—Plaint- 

aff's right to be credited with fee once paid. 

Whero it is found that the Court-fees paid ona 
plaint are insuflicient and that the value of the pro- 
perty has been under-estimuted, the Court has power 
to makean inquiry as to the value of the property 
and ifthe Court has jurisdiction 40 decide the case, the 
Court can dismiss the suit if the additional Gourt- 
fee isnot paid within such time as the Court shall 
fix. Where, however, the market-valae of the pro- 
perty goes beyond the pecuaiary jurisdiction of the 
Court which has made such an inquiry then, 
it is the imperative duty of the Court under O. VII, 
T. 10, to return the plaint for presentagion to the 


proper Court. ae 
” 
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e”? A 
The plaintiff should in such a case be allowed to 
“pay the deficient Court-fee in the Court which has 
jurisdiction to hear the case and should Le given 
credit to the Court-fees already paid. 

Section 10 of the Court Fees Act allows a Court to 
dismiss a suit for non-payment of Court-fees only 
when it has jurisdiction to try the suit. B GANESH 
Tavanappa Burne v. TATYA BHURMAPPA Mirsi, 29 Bom. 
L. R. 280; 51 B. 236; A. I. R. 1927 Bom. 257 . 343 


Sch. I, Art. 17° (vil) —Suit for partition— 
. Plaintiff's right denied—Court-fees—Court, whether 
should consider defendant's pleas and determine 

` real nature of suit. i 
In deciding the question of Court-fees in a suit 
for partition, the Court should not confine itself 
merely to the form of the suit and the allegations 
in the plaint but should look to the written state- 
| ment and to the other circumstances appearing from 
the pleadings, and determine whether the suit is in 
substance one to enforce a right to share in joint 
property or merely to effect a change in the mode 
of enjoyment, and if the suit isin substance one of 
the former character the Court-fees should be levied 
ad valorem on the market value of the plaintiff's 
alleged share in the joint family property. N 
BHAGWAN Appa WANI v. SHIVALLA WANI, 23 N. L. R. 
. 73, A. LR. 1927 Nag. 248 770 


Criminal Procedure Code (Act V of 1898), ss. 
1,4, 5. See Catcurra Muyicipan Act, 1923, ss. 
3, 363, 488, 536 | 183 

~ $8.4 (1) (I), 342, 415A, 449 (1) (c)— 
Oaths Act (X of 1873), s. S—Conviction by High 
Court Criminal Sessions—Leave to appeal—Huropean 
British subject—A fidavit by accused as to nationality, 
admissibility of—Grant of leave—Right of co-accused 
though not European British subjects—Limitation for 
application—Limitation Act (IX of 1908), Sch. I, 
Art. 155. : 

‘Where more persons than one are convicted in one 
trial by the High Court Criminal Sessions and leave 
to appealis granted to one of them under s. 449 (1) 
(c), Oriminal Procedure Code, on the ground of his 
being a European British subject, such leave should 
also be granted to others even if they are not proved 
to be Europear British subjects in view of the pro- 
visions of s. 415A of the Code. 3 
e Section 342 (4), Oriminal Procedure Code. is intended 

` tò relate to proceedings which are specified in s. 342 
and s.5 of the Oaths Act is intended to apply to an 
accussd person while he is under trial. Therefore, 

in an application for leave to appeal under s. 449 

(L) (c), Criminal Procedure Code, from, a sentence by 

the High Oourt Criminal Sessions, an affidavit by 

the accused as to his nationality is admissible. 

An application for leave to appeal by a Iuropean 
British subject is governed for purposes of limitation 
by Art. 155, Limitation Act and must be filed within 
69 days from the dats of tha sentence appealed from. 
C Gattacuer v. Eureror, 540.52; A. I. R. 1927 Cal. 
307; 28 Cr. L. J. 481° 657 


zo 88.4 (u), 8,13, 349—Nagpur City—City 
e Magistrate, whether ‘Sub-Divisional Magistrate'— 
Reference by Honorary Magistrate to City Magis- 
traté, whether valid—Absence of declaration that 
Nagpur City isa sub-division of Nagpur District, 
effect: of. 
Ineview of the fact that Nagpur-city. has not been 
declared ta be a sub-division of the Nagpur District, 


= 
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the City Magistrate of Nagpur cannot he described 
as a Sub-Divisional Magistrate for the purposes of 
having cases referred to Pim under s. 349 of the 
Criminal Procedure Code by Second And Third’ Class 
Magistrates in the Nagpur City and an order passed 
by the City Magistrate on such reference is, there- 
fore, void as having been made without jurisdiction, 
N RAJARAM v. EMPEROR, 28 Cr. L. d.489; A. I. R. 1927 
Nag. 209 665 


. 
———— 88.107, 117, 119, 247— Security "procced- 
ings—Complainant and his witnesses absent on 
date fixed for enquiry of truth of information— 
Proper order, whether discharge or acquittal, 


In proceedings under s. 107, Criminal Procedure 
Code where on the date fixed for enquiry into the 
truth of the information under s. 117 (1), Criminal 
Procedure Code, the complainant and his witnesses 
are absent, the proper order for the Magistrate to 
pass isone of discharge of the persons proceeded 
against, under s. 119, Criminal Procedure Code, and 
not of acquittal unders. 247. Section 247 is not ap- 
plicable to proceedings under s. 107, GC Asraratr 
SAIYAL v. Nast SARKAR, 31 C. W. N. 388; 45 O. L.J. 
211; A. L R. 1927 Cal, 343; 28 Cr. L. J. 479 607 


———— ss. 110, 439—Security  proceedings— 
Evidence of suspicion, admissibility of—Revision 
—High Court, interference by. 

Although the High Court is not a Court of Appeal 
in cases under s. 110 of the Criminal Procedure Code 
and the responsibility of administering that section 
does not rest upon it, it is nevertheless’ a section 
which ought to be administered with scrupulous 
care both by the Court of first instance and the 
Appellate Court. Itis only when something appears 
unsatisfactory and unusualin the proceedings of the 
lower Court that the High Court will look into the 
record to examine whether the order under s, 110 
has been properly passed. . 

Inquiries under Ch. VIII of the Criminal Procedure 
Code are governed by the ordinary rules of evidence 
and evidence which. is not admissible under the 
Evidence Act cannot be admitted in proceedings 
under s. 110 of the Criminal Procedure Code. 

Mere suspicion is no evidence in a case under s. 
110 of ths Criminal Procedure Code. A Ras Nararan 
PANDEY v. Euperor, L. R.8 A. 53 Cr.; 25 A. L. J. 393: 
‘A. I. R. 1927 All. 394; 28 Cr. L. J. 502 886 

e 


ss. 118,120,123—Security proceedings 
Suspect undergoing imprisonment or imprisoned 
before expiry of time for, furnishing security~-~ 
Detention of accused—Procedure. e 
lf on the date an order is passed under s, 118 
Criminal Procedure Code the suspect is undergoing 
imprisonment for a substantive offence, the provi- 
sions of cl. (1) of s, 120 come into operation and the 
period of security does not commence till the sus- 
pect has served’ out hie substaative sentence of jm. 
prisonment. The proper procedure under tle cir. 
cumstances would be that the Magistrate should not 
pass the order for detention of th® suspect under 
s. 123 at once but postpone further proceedings 
under that section till the suspect has served Sat 
his period of sentence for the substantive offence 
If, on the othur hand, on the date of the order unfer 
s. 118, Criminal Procedure Code the suspect is not 
noder-gotng imprisonment for a substangive ožene 
and the Magistrate grams hip time to *fuini sa 


the 
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suspect is convicted of a substantive offence and sen- 
tenced to Imprisonment, the Magistrate should pro- 
seed to pass an order of detention under s. 123 and 
his detenfion would then iplo facto run concurrently 
with the substantive sentence which the suspect is 
undergoing. S Empzror v. Sapu, 28 Or. L. J. 431; A. 
I. R. $927 Sind 166° kk 463 


~$,127, Seg PoLICcE Act, 1861, ss. 30 (2), 32 
475 





~ %. 137, 139—Nuisance proceedings — 
Imperative duty of Magistrate to take evidence 
before making order absolute. : 


The provisions of s, 137 (1), Criminal Procedure 
Code, are manflatory and before making a condi- 
tional order ‘absolute under the section it is impera- 
tive that evidence should be taken in the case as ina 
summons case. A Magistrate gannot, therefore, without 
recording evidence on the point, act on his own opinion 
and decide, whether a particular erection causes an 
obstruction toa public place ornot. A JAGAN NATH 


Prasap v. Emperor, L.R.8 A. 68 Cr; 28 Cr. L. J. 510 > 


894 


8.144—Order prohibiting members of one 
community from exercising rights secured under 
decree, legality of—Duty of Magistrates to protect 
exercise of lawful rights. 


Although in cases of sudden emergency it may be 
necessary to restrict a person from exercising a 
perfectly lawful right, it should not be necessary to 
prevent that person not only in a particular occasion 
in the near “future but for .all time from exercising 
that right merely because it: would be too much 
trouble to the Magistracy to render him adequate 
protection against persons who intend to disobey the 
law. 

Orders under s. 144, Criminal Procedure Code, are 
. certainly not intended to be used as a means ‘of 
depriving the citizens,of lawful rights which have 
been declared by competent Courts. 


Where the Hindus of a place who have obtained a 
decree declaring their rights as against the Muham- 
madans to take procession with music outside a mosque 
on certain conditions, give reasonable notice 
to the authoritieg that they propose to take their 
procession, it is incumbent on the authorities to take 
such action as will protect their rights. Those 
who obstruct may have, if necessary, to be bound 
over to keep the peace or it may be necessary 
to introduce armed force to compel them to do so. 
M Srvapuram® VENKATA Scerayya v. MUHAMMAD 
Faracppin KHAJI, 52 M. L. J. 651; A. I.R. 1927 Mad. 
611; 28 Cr. L. J. 509 893 


—— $, 145—Ex parte proceedings—Wanit of 
proper service of notice—Absence of knowledge of 
party—Proceedings, validity of. 

Ex parte orders unger s. 145 of the ‘Criminal Pro- 


eedure Code passed without proper service of notice : 


are liable to be set aside at the instance of a party 
who was not aware of the proceedings and had not 
bees served with notice thereof. . N Sroo PATEL v. 
Panagfram, 28 Cr. L. J»418; A. I. R. 1927 Nag. 234 
. er 2 450 
s S. 145 (4)—‘Forcible and wrongful dis- 
possession’, meaning of—Inguiry under s. 145, scope 
— Right te possession, a matter for the Civi? Court. 
here fhe tenants pf a Village refuse to pay rent 
e = . i is 
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to the lawful Lambardar ond willingly pay the fent 
to another, the Lambardar cannot be held to have 
been ‘forcibly and wrongfully’ dispossessed and s. 
145 (4) of the Criminal Procedure Code cannot be 
applied to the case. 

In a proceeding under s 145 of the Criminal Pro- 
cedure Code, the enquiry is limited to “the fact of 
actual possession of the subject of dispute," by the 
parties, and this enquiry is to be without reference 
to the merits or the claims of any such parties to a 
right to possess the subject of dispute. In view of 


the imperative provisions of s. 145 (4) of the Crimi- | 


nal Procedure Code the question as to which of the 


parties has a right to possess the subject of dispute : 


is irrelevant in an enquiry under a. 145 of the Code, 
Wrongful dispossession is not necessarily forcible 
dispossession. A Ara HUSAIN v. LATIF Hussam, L. R, 

BA. 64 Cr.; 28 Cr. L. L. 437; A. I. R. 1927 All. 476 
469 


——-—— SS, 161,162. See Evipexce Act, 1872, s. 33 

- 661 

$.162—Asking questions in contravention 

of s. 162, whether vitiates trial—Absence of prejudice} 
effect of. 

There is nothing in s. 162 or inthe nature of the 
subject-matter dealt with by the section to warrant 
the view that a breach of the provisions of the 
section, however slight, is sufficient to vitiate a trial. 
Apart from the question of real prejudice, therefore, 
it is of no avail in revision for a petitioner. merely to 
show that during the course of the trial certain 
witnesses were cross-examined with reference to state- 
ments made by them to the Police in the course of 
investigation under s. 161, Or. P. O., contrary to the 
provisions of s. 162 C Sassan Mirza v. EMPEROR, 45 
O. L. J. 199; A.I. R. 1927 Cal, 372; 28 Cr. L, J. 446 

478 

ss. 162, 174—Statement in post mortem 

inquiry, whether statement to Police Oficer—Post 

mortem certificate and inquest reports—Accused's 
right to copies. 

Statements made to a Police Officer in the course 
of an investigation under s.174 Criminal Procedure 
Code even though it is conducted in the presence of 
two or more respectable men are none-the-less state- 
ments under s. 162, Criminal Procedute Code, and 
the accused is, therefore, not entitled to copies thereof. 

When a Medical Officer is not examined at the 
beginning of'a post mortem enquiry, a copy of the 
post mortem certificate ought to be given to the 
accused for the purpose of-ensbling him to conduct 
his defence; similarly he should be given a copy of 
the inquest report (excluding statements made therein) 
when the investigating Police Officer is not examined 
at the beginning of the enquiry. M In re MARUTHA- 
METHU KUDUMRAN 25 L W 599, 52 M. L. J. 601; (1927) 
M. W. N. 399; 88M. L 7T.3!4; A. L R. 1927 Mad. 512; 
28 Or. L. J. 463 495 


ss. 162, 476—Statement made to Police 

Officer, whether can be used in proceedings under 

s. 476. 

Botte 162 of the Code of Criminal Procedure 
does not prohibit the use of statements, made by any 
person to a Police Officer in the course of an inves- 
tigation under Ch. XIV of that Code, in proceedings 
under s.476 of the Code, in cases where the alleged 
offence which is under consideraticn in theeproceed- 
ings under s. 476 was not under investjgabioneas 

oe 
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the time when the statements were made, RU HTIN 


® Gyaw v. Emperor, 5 R. 26; 6 Bur. L. J. 32; A. I. R. 1927 


Rang. 113; 28 Cr. L. J. 433 465 
———— 5.174. See Or. P. O., 1898, ss. 162, 174 495 


~ 86. 177, 179—Penal Code (Act XLV of 

1860),s. 415—Value payable parcel sent from Madras 

to Hyderabad—Payment of money and delivery of 

parcel at Hyderabad—Parcel not containing goods 

—Cheating—Offence, where committed—Delivery 

whether complete at ,Hyderabad—Madras Court, 

jurisdiction of, to try offence. 

The delivery contemplated by s. 415, Penal Code, is 
‘delivery to any person,’ a phrase which will include 
even an agent for the purpose of delivery. 

The accused sent from Madras a value payable 
parcel to the complainant at Hyderabad in conse- 
quence of an order by the complainant for some tea. 
The complainant paid the value payable amount, took 
delivery of the parcel which on opening was found 
to contain only saw-dust. Ina trial on a charge of 
cheating preferred by the complainant against the 
accused in Madras: . 

Held, that the deceit and the delivery of parcel in 
consequence of the deceit were complete when the 
money was handed over to the Post Office at Hyder- 
abad, and the subsequent delivery by the Post Office 
to the accused at Madras was not a necessary in- 
gredient of the offence, and the offence having been 
committed wholly at Hyderabad, the Madras Court 
had no jurisdiction whatever ta try the offence. M 
M., A. KALEEK v. Emprror, (1927) M. W. N. 221; 52 M. 
L. J. 511; 28 Or. L, J. 452; A. 1. R. 1927 Mad. 544 à 

48 
mmm S, 196-A—Penal Code (Act XLV of 1860), s. 
120-B—Opium Act (I of 1878), s. 9—Conspiracy 
for illicit transport of opium—Warrant. issued for 
offence under Opium Act only—Charge for con- 
* spiracy—Consent of Government obtained after 
warrant but before framing of charge—Trial, 
legality of —Cognisance, what amounts to. 

Proceedings against the accused were started upon 
8 report made by an Excise Inspector dated the 
14th August, 1925, in which the nature of the case 
was set out as one under s. 9 of the Opium Act read 
with s. 120-B of the Penal Code. Warrants for arrest 


e ofthe accused were issued for offences under s. 9 of 


the Opium Act, and the proceedings went on as being 
under the said section only. The Excise Superintend- 
ent when examined as a prosecution witness on 26th 
November, 1925, produced an order of the Govern- 
ment, dated 12th September, 1925, consenting to ini- 
tiation of proceedings against the accused under s. 
120-B of the Penal Code read with s. 9 of the Opium 
Act. A charge under s. 120-B, Penal Code, 
with s. 9 ofthe Opium Act was then framed and the 
accused convicted: 

Held, that the Magistrate took cognisance of the case 
under s. 120-B of the Penal Code not when he issued 
the warrant, butenly when he framed the charge 
and inasmuch as the date of framing the charge was 
subsequent to the order of the Government giving 
consent to the prosecution, the trial was not illegal 
for want of previous donsent under s 196-A, Criminal 
Procedure Code. GC Arr Mra v, Euprror, 54 O. 155; A. 
I. R. 1927 Cal. 296; 28 Or. L. J. 466 594 


%. 203—Dismissal. of complaint by Village 
MagiStyete—Subsequent complaint before Sub- 
MagistPate, whether competent—Principle of 
putrefol acquit, applicability of, : 
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Section 203 of the Criminal Procedure Codg has no 
application to the proceedings of a Village Munsif. 
Therefore, the dismissal of a “complaint by a Village 
Magistrate for default isnot, so far as the Criminal 
Procedure Code lays down, any bar to a Sub-Magis- 
trate proceeding with the case. Neither does the 
principle of autrefoi acquit apply to such a case. M 
Rasa NAIDU v. VEERAPURAM VENKATASAMI Waipu, 28 
Cr. L. J. 507; 53 M. L. J. 102; A. T. R 1927 Mad. 695 ; 

89 


ss, 225, 537—Charge—Three distinct 
offences in one charge~ Irregulatity—Re-trial— 

Failure of justice. . 

A Magistrate acts irregularly in specifying three 
distinct offences in one, head of charge‘but such an 
irregularity is not a ground for re-trial unless it has 
occasioned failure of justice. O Bacucuu v. PIYARA, 
4 O. W. N. 341; 28 Cr. L.J. 409; A. 1. R. 1927 Oudh 
235 ` 185 
———-§. 234. See Penat Cope, 1860, s. 409 597 


ss, 234, 239—Misjoinder of persons and 
charges—Joint trial-—Illegality. 

A was charged of three offences of theft under s, 
381 committed on the 2lst September, 28th Septem- 
ber and 16th October, 1924, respectively. B was also 
charged of having committed theft under s. 379 on 
the same dates. C was charged under s. 411, Indian 
Penal Code, for having received property alleged to 
have been stolen on the 17th of November. D was 
charged under 8. 414, Indian Penal Code, for having 
voluntarily assisted in disposing of the property al- 
leged to have been stolen on the 2lst September, 
These persons were jointly tried and convicted: 

Held, that the joint trial and conviction were en- 
tirely illegal and that the whole proceedings should 
be zet aside. |. EMPEROR v. FASIH-UD-DIN, 9 Lah. L. J, 
100; 28 Cr. L. J. 459 . 


491 
———— 55, 236, 237. See Penan Conr, 1860, as. 
395, 457 492 


——— 88.236, 237, 423 (b) (2), 537—Con- 
viction for theft —Appeal—dequittal of theft and 
conviction for being member of unlawful assembly 
legality of—-Prejudice—Penal Code (det XLV of 
1860), s. 143—Unlawful assembly—Unlawful object 
necessity of. . 
If the prosecution establishes certain acts con- 

stituting an offence and the Court misapplies the 

law by charging and convicjing an atcused person 

-for an offence other than that for whicif he should 

have been properly.charged, and if notwithstanding 

suc error the accused by his defence endeavoured 
to meet the accusation of the commission of these 
acts, then the Appellate Court may alter the charge 
or finding and convict him for an offence which those 
acts properly constitute, provided the accused be not 
prejudiced by the alteration in the finding. Suchan 

error is one of form rather than of substance 
The accused was convicted by tRe trial Court for 
theft of a tree under s. 379, Penal Codes The 
lower Appellate Court found that the accused bsna 
fide believed the tree to be his own gndeset aside 
the’ conviction for theft ‘but convicted” the aocbsed 
under a. 143, Penal Code, on. the ground that 
he had one with his men to the spot armed: with 
* e e s A 


vo eld, (1) that th : 
Held, (1) that the cenviction® was illegale i 
as the defences for the twe charges oat tee ue 
tinot and the accused must he held to-have p een 
s a 
e . 
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prejudiced by the alteration of the conviction to one 
under g. 143; e è ; A 
(2) that the convictign under s. 143 was illegal’ in- 
asmuch as it was not proved that the accused had an 
unlawful object." C DIBAKAR Das v. SAKTIDHAR, 31 O. 
W. N. 527; 28 Or. L. J. 404; 54 O. 476; A. I. R. 1927 
Gal, 520 $ can ` 180 
-p SS. 24.2, 535:-Omission to state particulars 
of offence, effect of-—Charge, absence of, whether 
curable—Refusal of complainant to be examined, 
effect of—Acquittal—Revision by ‘private person— 
Interference. i $ i 
An omissian by a Magistrate to state the par- 
ticulars ofhe offence tothe accused as required by 
s. 242 of the Oriminal Procedure Code is an 
irregularity curable under s.535 of the Code where 
there has been no failu® of justice resulting from 
such omission. 
The absence of a charge does not. necessarily 
render a trial invalid. , f R 
Even ifa complainant declines to be examined, it 
. is the duty of the Magistrate to proceed to take the 
evidence of his other witnesses under s. 242 of the 
Oriminal Procedure Gode before dismissing the com- 
plaint, although, in any event, a strong preliminary 
presumption against the truth of the complainant's 
case will arise from his refusal to allow himself to 
be examined. ha A 
The High Court will not ordinarily interfere on ap- 
plications against acquittals in view of the fact that 
the legislature has provided a special channel for 
appeals against acquittals being filed. N “Daspoo 
y. Harsa, 28 Or. L. J. 511; A. I. R. 1927 Nag. 210 ade 
s. 247, whether applicable to proceedings 
under s. 107. See Ce. P. O., 1898, ss.107, 117, 119, 
247 607 








s. 250—Compensation—Magisirate’s juris-* 
diction to award” compensation, whether confined 
to summons cases. 

An order for compensation under s. 250 of the 

- Criminal Procedure Code can be passed not only in 

summons cases but also in warrant cases. O PAIGHAM- 
BAB v. TIMPEROR, 4 0. W. N. 392; A. I. R. 1927 Oudh 175; 
28 Or. L. J. 45Q 482 


ss. 250, 489—Revision from order award- 
ing compensation to accused—Notice to accused, 
necessity of. 
In an appeal-or a revision from an order under’ 
s. 250, Criminal Procedure Code, awarding compensa- 
tion to @he accused, it is not necessary to issue notice 
to the accused, though the Court may do so. L 
' Raguin - MUHAMMAD Kuan v. EMPEROR, 28 P.L. R. 177; 
28 Cr. L. J.416; A. I. R. 1927 Lah 357 192 
m S, 256. See PENAL Copr, 1860, s. 448 457 


ss, 256, 257—Prosecution witness—Re- 
call for cross-exdmination—Accused, whether bound 
to pay expenses. f : 
An accused af whose instance witnesses for proses- 

gute have been re-called for cross-examination must 








eaf the’expenses of re-calling them. N JAIRAM KUNBI 
“of Tiupenon, 28 Cr. L, J. 425; A.I. R. 1927 Nag. eo 

2 @. . A 
.-§ 260—Summary trial—Destruction . of 

_* motes of evidertee, whether vitiates trial. | 

AtMggistrate’® action, in destroying his hotes of a 
* summary trial is Sof an illegality vitiating the trial. 
* A Isamil o Buper 25 A. Li J. 346; L. R. 8 A. 75 Or: 
` 98 Or, L. J. £42; Aa I. R. 1927 All. 480 474 
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——_— ss. 263 (h), 535, 539B—Local: inspection” 
—Relying on statement of persons not examined 
on oath, legality of—Summary trial—-Conviction— 

- Omission to record reasons—Illegality. 

It is irregular, on local inspection, to take into 
koodit the evidence of witnesses’ not recorded on 
oath. $ 

Failure to record the reasons for a conviction as 
required by s. 263 (k) of.the. Oriminal Procedure 
Code, renders the conviction illegal. ; 

These two defects are fundamental and go to the 
root of the trial and--are not curable under s., 535 of 
the Criminal Procedure Code. N NISARALI V. ‘Srore- 


_ TARY MUNIOIPAL COMMITTEE, NAGPUR, 28 Cr. L. J.495; 


A I. R.1927 Nag. 250 671 


— ss. 335, 342, 488— Maintenance cases, 
procedure in—fFailure to examine accused on close 
of prosecution, whether vitiates trial. 

In maintenance cases evidence is recorded in the 
manner prescribed for simmons cases and a failure 
to record the statement of the accused at the close 
of the prosecution evidence under s. 342, Criminal 
Procedure Oode, does not, therefore vitiate the trial. 
L Sgapt Kuan v, Gur Becam, 28 Cr. L. J. 478; A.I R. 
1927 Lah. 435 . 606 


————— 88, 337, 497 (5), 498—Approver—Bail, 
power of Court to grant—Statutes, interpretation of 
—Jurisdiction of Superior Court, ousting of. 

Per Percival, J. C—Section 337 of the Criminal.” 

Procedure Code is a special section dealing with 





_ approvers and controls the general s. 498 and a Court 


is not competent to release an approver on bail, - 
Per Rupchand, A.J. C.—Ssction 337 (3) only pro- 
vides that the approver shall be detained by the 
Magistrate granting the pardon and it only controls 
the powers of such Magistrate to grant bail and not 
those of a superior Court. This clause does not 
mean that an accomplice whois in custody when he 
obtaing pardon must be detained in prison nor does 
it imply the negative that he shall not be réleased 
from custody. But the discretionary powers of the 


Court to grant bail to approvers must be very 


sparingly exercised. z 

It is a cardinal principle of interpretation of 
Statutes that the construction which produces the 
greatest harmony and the least inconsistency betweem 
different parts of the same Statute should prevail 
and this rule equally applies where the Court is 
called upon to examine if the general words employed 
in any one part of' the Statute were not intended to 
be applied without some limitation.” Zi i i 

Jurisdiction vested in a superior Court is mot'to 
be ousted except by express language in or obvious 


—-— s. 342. ` ; 
See CALCUTTA MUNICIPAL Act, 1923, ss. 3, 363, 488, 536 
. 1 


83 
See Or. P. C., 1898, ss. 4 (1) (i), 342, 415A  : 657 
See Or. P. C., 1898, ss. 335, 342, 408 606 
8. 342—-Examination of accused—Nog- 
compliance- with provisioħhs of s, 3842—Illegality— 
Proper stage for examining accused. ng 
The provisions of s. 342, Criminal Procedure Coda 
are mandatory and if not complied with, the trial is 


-vitiated from the stage at which theraheas been a 
@ ‘ 


non-compliance therewith, À 
An accused can only he examined by the Qourt 


tr 
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# after the examination, including the cross-examina- 
tion and re-examination, of the prosecution witnesses 
® has been completed S MOTANKHAN v; EMPEROR, 28 Or. 
L. J. 417; A. I. R.1927 Sind 175 aran 449 
—— 5, 342— Summo amination of 
accused, whether necessa k : 
Section 342 of the Oriminy dure Code is not 
applicable to summons casé’ “Where in such a case 
the accused files a written statement after the close 
of the case for the prosecution and before entering 
on his defence it is not essential for the Magistrate 
to question him generally on the case. L KALE Kuan 
v. EMPEROR, 9 Lah. L J. 109; 28 P. L. R. 228; 28 Cr. 
L. J. 480; A. I. R. 1927 Lah. 268 608 
——--- S, 84 5—Penal Code (Act XLV of 1860), 
s. 841—Wrongful restraint—Composition of offence 
before complaint, effect of. a 
An. offence is complete when the acts constituting 
it have been committed, apart from whether any 
complaint or charge has been laid before the Court 
or not. i 
An offence under s. 341 of the Penal Code may 
be compounded without the permission of the Court 
under s. 345 (1) of the Code of Criminal Procedure. 
It is not, therefore, necessary that a composition in 
such a case should be arrived at after the complaint 
has been filed in Court. A composition arrived at 
between the parties with regard to such an offence 
before a complaint is filed in Court is binding upon 
the parties and operates as an acquittal. A F. M. 
Torpry v. EMPEROR, L. R. 8 A. 49 Or; 25 A. L. J. 396; 
A. I. R. 1927 All. 375; 28 Cr. L. J. 495; 49 A. 48k 671 
——_— 8.349. See Or. P. C., 1898, s. 4 (1) (x), 342, 
415A 665 


$. 350—High Court—-Sessions— Change of 

Judge after swearing in of Jury and reading of 

charges--Proceedings whether should be commenced 

de novo. 

Where during a trialin the High Court, the pre- 
siding Judge becomes ill after the Jury are sworn 
in and the charges are read, and another Judge is 
appointed by the Chief Justice to preside over the 
case, the trial can proceed further before the 
successor. It is'not necessary to discharge the Jury 
sworn by the predecessor, and to commence the 
whole proceedings de novo. B EMPEROR v. DORABJI 
Pursrons1 Gora, 29 Bom. L. R. 204; A. I. R. 1927 Bom. 
161; 28 Cr. L. J. 402 | 178 
s, 350—Transfer of case—Trial de novo 

—Court’s duty to re-swmmon witnesses, extent of — 

“Death of witness—Procedure—Dying declaration— 

Evidence Act (I of 1872), s. 38. 

The general provisions of s. 33, Evidence Act, are 
in no way aflected by s. 350, Criminal Procedure 
Code. 

Under s. 350, Criminal Procedure Code, on the trans- 
fer of acase the duty of the Court to.re-summon the 
witnesses for a trial de novo on the desire of the 
accused only extends to re-summoning witnesses that 
are available. Therefore, where on a trial de novo 
in consequence ofa transfer, the Court, finding that 
a witness is dead gets his evidence in the first judi- 
cial proceeding proved and re-summons the’ other 
wétnesses, the procedurg adopted is strictly in ac- 
cordance with law. L LEKAL v, ENPEROR, 28 P, L. R. 
199; 28 Or. L.J. 451; A. I. R. 1927 Lah. 332 483 
—— 58, 407, 408 — Case takèn cognisance of by 

Second Class Magistrate—Magistrate invested with 

First C owers during pendency of trial—-A ppeal, 

whether bes te Sessions Judge or District Magistrate, 
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Where a Magistrate takes cognisance cfa case as 
a Second Olass Magistrateebut duripg the pendency 
of the trial he is invested with first class powers 
and a substantial part of the*trialis held after the 
Magistrate is invested with such powers, the «case 
falls under s. 408, Criminal Procedure Oode, and an 
appeal from an order of convictfon passed by the 
Magistrate lies to the Court of Session and not to the 
District Magistrate. B EMPEROR v. MAGANLAL®JÑAVAR- 
CHAND, 29 Bom. L. R. 482; 28 Or. L. J. 474; A L.R. 
1927 Bom. 366 602 


——— sS. 415A, See Cr. P. C., 1898, ss. 4 (1) (D), 
342, 415A . 657 
- 8. 421—Appeal—-Court's duty to 
Pleader after records have been sent for. 
There is nothing in s. 42], Criminal Procedure Code, 
to prevent a Court from hearing the appellant's Pleader 
at the time when he presents the appeal if the ap- 
pellant’s Pleader desires that course. If the records 
are sent for after hearing the Pleader, there is no 
duty cast upon the Court under that section to hear 
the appellant or his Pleader again though it is pre- 
ferable to do so because the arguments of the Pleader 
about the evidence can then be better appreciated. 
B Basavaneppa BASAVA v. EMPEROR, 29 Bom. L, R. 488; 
28 Or. L. J. 467; A. I, R. 1927 Bom, 361 595 
——— 8. 423 (b). See Cr. P. O., 1898, s. 236 180 


s. 439—“Acquittal, meaning of—Charge 
under s. 302-—-Conviction under s. 804—Revision— 
H mi Court's power to alter conviction to one under 
s. 802. 

For purposes of s, 439,” Criminal Procedure Code, 
acquittal means a complete acquittal and discharge 
ofall the allegations and facts charged and not an 
acquittal on one charge and a conviction on an- 
other. Therefore, where an accused is charged 
under s. 302, Penal Code but is convicted under s. 
304, Penal Code the High Cturt is competent in 
fevision to alter the conviction from one under s. 304 
to one under s. 302, Penal Code. L Fazan Kuan v. 
Jeuperor, 8 Lah. 186; 28 Or. L. J. 508; A. I. R. 1927 
Lah. 369 892 
— s, 439—Acquittal—Revision by private 

person—Interference. See Cr. P. Cy 1698, ss. 242, 

535 895 
——--—— $. 439—Security proceedings—-Revision. 

See Or. P.O, 1898, ss. 110, 439 886° 

s. 449 (1) (C). See Cr. P. O., 1898, ss. 4 





hear 





(1), 342, 415A 657 
—— 8.476. . 

See C. P. C. 1908, s. 24 ° 247 

See Cr. P. C, 1898, ss. 162, 476 465 


55. 476, 537—Sanction to prosecute— 
Inclusion of order in complaint—Irregularity. 
Failure to recorda eeparate order for sanction to 

prosecute as contemplated by s.0476, Criminal Proce- 
dure Code, and its inclusion in the complaint’ is a 
trifling irregularity curable under s. 537, Criminal 
Procedure Code. L INAYAT ULLAH v. IPMPEROR, 28 Cr, 
L. J. 410; A.J. R. 1927 Lah 379 e 188 
——— s. 487. See Cr P. C., 1898, ss. 250,489 ~, 


. g e 192 
——— s. 488. See Cr. P.O, 1898, ss."385, 342, 488 
. 606. 
a 488--Maintenance of ch6ld—lejfusah -or 
neglect of father, proof of. * o 7 $ 
. Anorder under s, 488, Grimistaf: Procedure „Code, * 


for the maintenance of a child cannot be passed 
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‘agaipst a father unlegs it is proved that he has neg- 


lected or refused to. maintain it. L Jagan NATH v. 
KDSHALLIA Devi, 28 tr. L. J. 415;A. I. R.1927 Lah. 


.430 a 191 

——_—— s. 488—Maintenance _proceedings—Tem- 
porary residence, whether sufficient to confer 
purigdiction. ` 


The expression “resided” in cl. (8) of s. 488 of 
the Criminal Procedure Code includes a temporary 


residence and isnot to be confined toa permanent , 


residencé. For the purposes of this clause a person 
may have “two residences, a permanent place of resi- 
dence afd a temporary place of residence. 
“Where a husband’and wife had left their perma- 
nent place of residence and had stayed for two 
months at another place, the husband paying occa- 
sional visits to his permanent place of residence: 
Held, that the temporary residence was sufficient 
to bring the case within cl. (8) of 5.488 ofthe Ori- 
minal Procedure Code. A SHER SINGH, Amir KUER, 
L. R. 8 A. 24 Or; 49 A.435; A. I. R. 1927 All. 291; 28 
Or. L. J. 494; 49 A. 479 670 
—— ss. 497, 498. See Cr.P. C., 
337, 497, 498 471 
s. 535. See Or. P. O., 1898, ss. 242, P oa 


—-—— Ss. 535, 539B. See Or. P. C., 1898, ss. 
263, 535, 539B i 671 
s. 537. 








See Cr. P. O., 1898, ss. 225, 537 185 
` See Or. P. O., 1898, s..236 180 
See Cr. P. O., 1898, ss. 478, 537 -186 


Criminal trial—Court evolving new theory, which is 
neither prosecution nor defence case, legality of. 

A Court is not justified in evolving a new theory 
different from the, one put forward either by the pro- 
secution or by the defence. L HARPHUL v. EMPEROR, 
28 P. L. R.215; 28 Cr. L. J. 405 181 

: First Information lodged by accused— 

Accused in Police custody for 58 hours—Confes- 

sion after Police -custody subsequenthy retracted, 

whether acceptable. 

The accused himself gave the First Information -in 
a case practically without any delay at all on the 
morning after the night in which the offence had 
taken place. There he had given an entirely differ- 
ent account of what had happened that night, from 
the one given by him in his confession after he had 
remaiged for 58 Bours in the Police custody and 
under arrest for about 24 hours: 

Held, that if was impossible to dissociate this con- 
fession from his long period in Police custody and the 
hope that he would le made an approver, circumstances 
being black against him as he was the last man seen 
in the company of the deceased and a confession 
made under such circumstances which is subsequently 
retracted cannot be made the basis for a conviction 
for murder.e.Pat E{reror v. Karu Gwara, 28 Cr. L. 

e 3,447; 8P. L. T. 555. 479 
; e ——— Pleadings. See Hv1pENoE 187 
a 0 Runishment, object and measure of. 

The causing of merely retributive harm, whether 
* by the communtty or the individual, is itself a crime. 

ishmment ¢s in itself an evil, justificå only by its 
effects in deterving the offender from a repetition-of 
the dience and gn deterring others by the example 
from ihe Commissiof of it. In each case punish- 
ments must be the least that will produce both these 
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effects. N NANHI Gonn v. EMPEROR, 28 Or, L. J. 493; 
A. I. R. 1927 Nag, 221 6 


Trial by Jury—Heads of charge, recording 
of--Court's duty. q ` 
Even though the law requires only that the heads 
ofa charge tothe Jury should be recorded but it is 
equally clear that'as the law allows an appeal in 
cases of trial by Jury on the ground of misdirections 
the charge should be in such. aform asto enable 
the Court of Appeal toebe satisfied that it was deli- 
vered with sufficient fullness to the Jury and that it 
is such as to enable the Court of Appeal to say that 
all points of law and fact were clearly and’ correctly 
explained to the Jury having regard to the evidence 
adduced in the case. 
. It is the duty of the presiding officers in criminal 
trials to see that the requirements of law as laid 
down in the CriminalProcedure Code and insisted upon 
by High Courts are complied with.. © Tuxa Mra v. 
Emreror, 31 O. W. N. 387; 28 Cr. L. J. 478 606 


Custom mot contrary to law, quantum of proof of. 

It is easier to hold established a custom which only 
proves a well-recognised adjunct to the ordinary law, 
than it is where the law is said to be actually altered. 
P C SHEOBARAN SINGH v. Kunsum-un-nissa, 52 M. L.J, 
658; A. I. R. 1927 P. ©. 113; 29 Bom. L. `R. 877; 4 O. 
W. N. 543; 49 A. 367; (1927) M. W. N. 444; 31 C. W. 
N. 853; 25 A L.J. 617; 286 L. W. 326. 368 

, proofof. See HINDU Law 850 

————— (Punjab) -Abadi—Kamin's rights in sites 

of houses—Extinction. of right on departure from 
village. : 

Grants of lands to kamins for purposes of resi- 
dential houses are made by the proprietary body 
and continue in force, until they depart. When a 
kamin leaves his village the site granted. to him 
reverts to the proprietary body. L Fazt-up-DIN v. 
ANJUMAN-I-IMDADIA BANK, A. I. R. 1927 Lah. 470 838 


(Punjab) — Alienation — Childless pro- | 
prietor—Gift to daughters or their sons, validity 
of—Wadhawan khatris of Mauza dra in Kharian 
Tahsil, District Gujrat—Onus of custom among 
Khatris. 

In the case of high caste Hindus, e. g., Khatris, the 
onus of proving-that a party is governed by custom 
and not by personal law is on the person alleging 
lt. ` 

Wadhawan Khatris of Mauza Ara in the Kharian 
Tahsil of Gujrat District are governed in matters of 
alienation by the general customary law of the Pro» 
vince and gift of ancestral landed property in favour 
of daughters or their sons is not valid in the presence 
of collaterals. L Ram RAKHI?. MULA Sinau, “A. L R. 
1927 Lah. 315 194 
———_ (Punjab) — Alienation — Gift—Sials of 

Jhang District—Gift by male proprietor to col- 

lateral—Riwaj-i-am—Presumption of custom. 

Where the parties belong toan agricultural tribe 
the presumption is that they observe the rules of 
custom declared in the Riwaj-i-am to be in forge in 
that tribe. . 

Amongst Sials of the Jhang District a male pro- 
prietor is empowered by custom to makea gift of 
ancestral property in favour of a coblateral to the 
exclusion of other collaterals. eee 
, An entry in a Riwaj-i-am even if weupported by 
instances is strong evidence of custom. L AHMAD 
v, Pasian, A, I, R. 1927 Lah, 340 852 
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, Custom—concld. e Divorce Act—coucld. 
-—g— (Punjab)—Succession—Awans of Mauza > Desertion which is afterwards condoned may be 
Nammal, District Mianwali—Brother of whole-blood revived by subsequent adultery on the part of the 
*- excludes brother of half-blood. : husband; but any finding in that respect must be clear 
Amongst Awans of Mauza Nammal in Mianwali and express. 4 NGA 
“District a brother of the whole-blood succeeds to his In an ez parte case in the Divor&æ Oot it is 
deceased brother's estate to the exclusion of a brother not enough for one of the pariies to come forward 
of the half-blood. L Kucpa Yar v, MUHAMMAD Yar,8 and say something exactly following the terms of 
Lah. 127; 28 P. L. R.414: A. I. R. 1927 Lah. 400 807 the Divorce Act. The proper course is for the Coutt 
(PunJab)—Succession—Daughter's rights to ask sufficient questions to make it reasonably 


—Agriculiural Sayads of Jullundur District— clear what the precise facts are on which the petitioner 

- Ancestral property—Will in favour of daughter, relies for the relief he claims. e? 
validity of—Specral custom amongst Sabawari Sayads The word ‘reside’in s. 3 of the Divorce Act does 
of village Maw, Jullundur District. not mean sexual intercourse. 


The agricultural Sayadsof the Jullundur District It is not essential for residence that the parties 
follow custom and not their personal law and should have a house of their own. 
daughters have no right of inheritance among them. It will be sufficient to find the place” where both 
But, by a special custom among Sabzwari Sayads of parties live together. If the employment*of a per- 
village Maw, a bequest by a sonless proprietor of son is such that he has to be constantly away, travel- 
ancestral land to his daughter is valid. L ZAKAR ‘ling as.a commercial traveller or otherwise, the 
Hossain v. GHULAM Farima, 8 Lah: 149; A. I R.1927 place to which he normally returns and where his 





Lab. 261; 28 P. L.-R. 420 818 wife is living would be the place where the parties 
‘reside together.’ 
ao (Punjab)—Succession—Gondals of Shah- TENGE OBSHIET : 
pur District-—Extinction of male line— a ka to The word oga Re Sa : of ie Divote Acl dy as 
be traced from last male owner who had descendants. ida O WOTO TEBICe, DULON-Y bas WOTCS, “las 


The general principle governing succession to an 


estate amongst agriculturists is that where the male 16 will be entirely wrong to grant divorces, unless 


line of descendants dies out it i ; -n the terms of the Act are clearly complied with, and 
having existed so that nag elan agen reckoned no question of sy mpathy of parties can be an excuso 
with reference tothe last male owner who dies leav- for sanctioning irregular _ proceedings. B Epiri 

Watsu v. Epwarp WaLsu, 29 Bom. L. R. 308; A.L R. 


ing descendants. . 1927 Bom. 230 388 


Therefore, on the death of a sonless proprietor ; i i 
; : so Easement—Right of fishery—Community like 
ering a widow and his: mother, the estate would Pallars of certain villages, whether can acquire 
evolve on the widow and if she dies or re-marries right of fishery in tank. 


the estate in its entirety would go to his mother for ; ity i ia li 
A ` s A village community in India like the Pallars of 
SAAT EE EAT L MAMUN v. Tomir certain villages although a fluctuating body can in 
» ddd; A, L R. . law acquire by grant aright of fisheryin a tank. 


Cuttack Land Revenue Regulation (XH of É ` : 
1805). See Beran Tenanor Act, 1885, 9.103 119 MARANG Kuncatnay © VENKATASURRANANL IE, 


Dakhilas—Evidentiary value. See BENGAL TENANOY : 
Act, 1885, s. 50 (3) 347 Easements Act (V of 1882), 5. 36—Obstruction 
Damages. See Trespass 62 of easement by servient owner—Mischief, See PENAL 


Dekkhan Agriculturist’ Rellef Act (XVII or COR: 1860.8. 426 ia 
1879), s. 10A—Agricultwrist, whether should be ——— ss. 52, 60—Partition deed—Provision 
such at the time of suit-—Proviso to s. 10A, effect of. allowing one party to take water from well allotted 
A person is entitled to Claim the benefit of s. 10A to another out of brothcrig affection—dight 

of the Dekkhan, Agriculturists’ Relief Act if he is an created, nature of—License coupled, with grant— 

agriculturist at the date of the transaction. It is not Revocation—License to take water—User by servants. 
further necessary that he should be an agriculturist A deed of partition between two brothers provided 

at the date of suit. BSurran RAHIM v. RANGHHODJI that one of them should out of brotherly affection e 

_ Motst, 29 Bom. L. R. 249; A. I.R. 1927 Bom. 149; 51 but not as a matter of right be allowed to take water 

B. 224 bs, 140 from a well set apart to the other: 

— S. 12—Ciwil Procedure Code (Act V of 1908), Held (1) that the provision did not corffer a right 
0. XXII, r. 8—Compromise—Court's authority to of easement upon the party in whose favofir it was 

~ consider correctness of compromise. made; 
In a suit falling under the provisions of s. 12 of (2) that the right created amountéd toa license as 
| the Dekkhan Agriculturists’ Relief Act itis open to the defined in s. 52 of the Easements Act; . 
parties to enter into a compromise; but before the (3) that the license was irrevocable inasmuch as it 
Court records it under O. XXIII, r.3, Civil Proce- was coupled with atransfer of property, and the trans- 
- dure Code, itis open to the Court to go into the fer was in force; i 
question of its correctness or suitability. S PESSUMAL (4) that having regard to the nature of the right 





`v. Vatoo, A. T. R. 1927 Sind 197 844 it could be exercised by-agents ang servants. B 
Dharmilla Inam. See INAN 49 JANARDAN MAHADEO BHASE v. RAMCHANDRA MARADEQ 
Divorce Act (IV of 1869), s. 3—Divorce proceedings DAIRE, AN Bomi Li Be SM AE EDAT Mine aoe 
e- Desertion—Condonagion—Subsequent adultery— š . 
Revival—Ex parte proceedings—Duty of Courtto — ss. 58, 57,60. See Torts 4 ve 216 


find out facts by questions—‘Reside,' ‘Last resided . . 
together Travellere, residence of— Granting divorcee — —— S 60, See EASEMENTS Act, 61982, gs. R 
on, sympathy, propriety of, “as . 398% 
` 
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Elections. See Mapras Locat Boarps Act, 1920, 436 
-Knowledge, necessity of. See Suocogssion’ 

Act, 925, s. 187 339 

„ validity of. See Mapzas Locat Boarps Act, 
1920, ss. 11, 14 . 100 


e TIoy Act (IX af 1910), s. 12—Tramways Act 
(XE 0o 
(TIT cf 1919), ss. 287, 288 —Madras Electric 
Tramways Co. and Madras Electric Supply Cor- 
. poration Lid. holding license from Government, 

whethgr bound to apply for license under ss. 287, 
. 288, Madras City Municipal Act. 

The Madras Electric Tramways Co. Ld. and the Mad- 
ras Electric Supply Corporation Ltd., holding licenses 
from the Government under the Tramways Act and 
Electricity Att which are Imperial and Special Acts 
empoweritg them to perform certain functions and 
carry on certain works in the area of the City of 





Madras are not bound to gbtain further licenses there- . 


for from the Oommissioner of the Madras Municipality 
under ss, 287, 288, Madras City Municipal Act, inas- 
much asthe provisions of the City Municipal Act 
conferring a discretion on the Commissioner to refuse 
the licenses are inconsistent with the powers granted 
by the Government under the special Acts to these 
bodies. M Corporation or Mapras v. Mapras ELEctRio 
Tramways, LD., 52 M. L. J.474; A. I. R. 1927 Mad. $22 

396 


Estates Partition Act (V B. C.of 1897), ss. 4, 7, 
99—Patni lease of share referring to specific mouzas 
in lessor's enjoyment—Enjoyment only by convention 
—Partition of estate—Different lands allotted to 
lessor—Lessee’s rights—Lease, whether holds good on 
lands allotted to lessor—‘Has given his share or 
portion thereof in patni, meaning of—Grants— 
Construction against grantor. 

The Bengal Estates Partition Act does not contem- 
plate the possibility of the view that there is some 
tertium. quid between common tenancy and several 


holding, and that when this tertium quid exists, if ` 


any formal partitio& supervene, it does not affect or 
interfere with the arrangement under which land- 
owners who are in some respects still tenants in 
common may yet have specific shares of the estate 
allotted to their exclusive enjoyment. 

Even though a patni lease specifically applies to 
certain mouzag of which the lessor has enjoyment, if 
such enjoyment is by convention only and subject 
to revocation and the lease in the main purports to 
bea lease of that share in the estate which belongs 
to the lessor, the lease falls within the purview of 
s. 99 of the Bengal Estates Partition Act and holds 
good as regards thelands allotted to the share of the 
lessor On partition, | 

A grant in respect of its amplitude is always con- 
strued (unless “it be a Crown grant) against the 
grantor, PC Basiram SAHA Roy v. Ram Karan Roy, 
A. 1. R. 1927 P. O, 117; (1927) M. W. N. 487; 310. W. 
N. 885; 53 M. L. J. 117; 54 O. 586 359 


Estoppel. See LANDLORD AND TENANT 771 


Eregtion of buildings—Acquiescence—Bora 

fide belief —-Wajib-ul-arz—Clause ` prohibiting new 

o builtling, whether prevents alteration of old building 
—Bona fide construction by tenant, effect of. 

The realissue to bekeptin view in applying the 

doctrine of estoppel by acquiescence to erection of 


a? 


* puildings, is whether the person who acted in contra- 


véntjon ‘of an&ther’s right had the bona fide belief or 
not that he di@possess the right to erect the build- 


inge è 7 


INDIAN GASES, 


f 1886), „s. 4—Madras City Municipal Act: 


“nget 
Estoppel—concld. : Teg 


e 
Where in the wajib-ul-arz of a village the pro- . 
hibition is against the construction ofa new build-« , 
ing without the permission of the zemindar, such a 
clause may honestly be interpreted by a tenant not® 
to preclude the alteration of a kachcha house into a 
pakka one, anda tenant of the village who converts 
a kachcha mosque in the village to a pakka one, may 
safely be held to have acted in the bona fide belief 
that he had the right todo so. A BIBI RANMJI?. 
Karty, A.I. R. 1927 All. 544 630 


Evidence—Admission by co-defendant, value of. 

Admission by a defendaptin the pleadingsis not 
sufficient proof of the fact against a co-defendant. 
L Sapu v. Menr Dap, A. L R. 1927 Lah. 356 589 

Credibility’ of witness—Previous judgment 
about credibility, admissibility of. 

The question whether a witness is entitled to 
credit or not must .be decided by the Court on the 
evidence before it and not on what another Court 
thought of the witness in another case. A judgment 
in which a witness was not believed is not admissi- 
ble in another ease to impeach the credit of that 
witness. Pat CHanpreswar Prosap NARAIN SINGH v. 
BisHEsHwak PRATAP NARAIN SINGH, 5 Pat. 777; A. L R. 
1927 Pat. 61; 8 P. L. T.510 289 

Expert evidence, value of. See NGANG 


Finger prints—Evidence of expert based on 
comparison—Absence of evidence to identify im- 
pressions used for comparison, effect of—Hules of 
pleadings, whether applicable to criminal trials. 
The evidence of a Winger Print Expert based on a 

comparison of a disputed thumb impression with other 
impressions of the alleged executant is of no value 
where there is no evidence to show that the thumb 
impressions with which the disputed impression was 
compared were those of the alleged executant. 
The fact that, in such a case, the accused did not 
take the objection that the impressions with which 
the disputed impression was compared were not the 
thumb impressions of the alleged executant in his 
written statement, nor at the trial, does not relieve 
the proseoution of the burden of proving their identity, 
The rules of pleadings in civil suitsdo not apply 
to criminal trials. Pat Garrar Brxsu Kuanv, 
Emperor, 8 P. L. T. 393; 28 Cr. L, J. All 187 


— Recitals of boundaries in documents between 
third parties—Admissibility—Hvidence Act (I of 
1872), ss. 82 (8), 9, 11, 13. 

Recitals of boundaries of lands other than those 
in suit contained in documents between third parties 
who are strangers tothe suit are not admissible. 

Per Mitter, J.—The inadmissibility of the docus 
ments depends on the general principle that if a party 
is not bound by the recital in an instrumentto which 
he was no party, the document will not be allowed to’ 
affect his rights in any way. O KUMUDA KUMARI 
Dası v. Ditsoox Koy, 45 O. L. J. 138 542 


Statementsin Will asevidence of adoption. 

Statements contained in a Will to the effect that a 
beneficiary thereunder was the adopted son of the 
testator, can be used as evidence of adoption in a’ 
suit for declaration of the walidity of the adoptiom if 
the statements were not made in the testator’s own 
interest or in view of contemplated litigation. Pat . 
CHANDRESWAR PROSAD 'NARAIN SINGH, Y. BISHESHWAR 
Pratap NARAIN SINGH, b Pat, 777; A.I, B. 1927 Pat, 
61; 8 P. L, T. 510 “9 289 








Voi. 101? 
e. 

Evidence Act (1 Of 1872), ss. 8, 43--Judgment 
mot inter partes, admissibility of, as evidence of title. 
A jrflgment not inter partes though not res judicata 
* may be admissible in evidence under s. 43 read with 
s. 8, Evidence Act, as affording valuable proof of 


title. N ABDUL MAJID KHAN v. TUKARAM - 774 
——_—~ $8, 9, 11,13, 32 (3). See Kvipence 542 


s$, 13, 36, 83—Government khas mahal— 

Papers prepared by Government, whether admissible 

«Recitals as to boundaries in document of title, 

whether admissible. 

A zemindar’s papers prepared in the course of 
business and in dué mandgement of the zemindari 
are admissible as evidence in a dispute relating to 
the land with reference toe which the papers have 
been prepared under s. 13 of the Evidence Act. 

Government khas mahal papers would, therefore, be 
admissible in evidence under s. 13 if not under s. 36 
or s. 83 of the Evidence Act. . 

Recitals ina document under which one of the 
parties toa suit derives his title are admissible in 
evidence where a question of title is raised with re- 
ference to the land covered by the document or out- 
side it as the case may be. G Suru HOWLADAR v. ALEP, 
A. I. R. 1927 Cal. 576 792 


~ 55, 24, 30—Confession subsequently 
fetracted, value of, against co-accused—Confession 
caused by inducement from ‘personin authority’ 

—“Person in authority,” significance of —Conviction 

based’ on confession alone, legality of—Corroborative 

evidence, meaning and nature of. 

Though a confession retracted subsequently is 
evidence against the person making it, yet it cannot 
be used as against a co-accused without substantial 
corroboration. 

A confession made to a zemindar of a village who 
was also an Honorary Magistrate with third class 
- powers and who was called by the Police in the 
case as a prominent landlord in the locality to assist 
them in the investigation and who gave them valuable 
assistance is a confession made to “a person in au- 
thority” within the meaning of that term as used in 
s. 24 of the Evidence Act. 

-A confession is irrelevant where it has been caused 
by an inducement proceeding from a person in au- 
thority and sufficient to give the accused grounds 
` which would appear to them reasonable for supposing 
that by making the confession they would gain an 
advantage ofa temporal nature in reference to the 
proceedings against them. 

As a matter of practice Courts decline to convict 
accused persons on retracted confessions unless those 
confessions receive material corroboration; but this is 
B rule of prudence not a rule of law, and where a 
Court is satisfied that the confessions are true, an 
accused can be properly convicted on the basis of 
such confessions. 

Under s. 30 of the Evidence Act the Court may 
take into consideration a confession by an accused 
as against a co-accused, buta Oourt can only treat 
such a confession as lending assurance to other evi- 
dence against a co-accused, and cannot base a con- 
viction on the confessiom of a co-accused alone. 

. Where there are two sets of evidence neither of 
which alone can be accepted without corroboration, 
they cannot each in its turn be taken to corroborate 
the other and join together so as to justily any 
Court in acting on such evidence. 

A person cannot be convicted of an offence merely 
because he Mad absconded and when arrested gave 
a false accouet of his movements, 
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_ 187; 28 Or, L. J. 456 
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The fact that an accused was absent when the 


` Police went to his house on the night on whith the 


offence took place is a mere suspicious circumstance 
not inconsistent with the innotence of tle accused and 
is not sufficient corroboration of a retracted confes- 
sion for purposes of conviction. . 

Per Seroope, J.—Corroboration by’ circumstantial 
evidence is not sufficient unless the circumstances coni- 
stituting corroboration would, if believed to exist, 
themselves support a conviction. Pat DEVENDRA 
BHATTACHARYA v. JIMPEROR, 28 Cr. L. J. 497; A? I. R. 
1927 Pat. 257; 8 P. L. T. 566 881 

8S. 25—“Police Officer," definition of— 

Police Patel in Berar, whether Police Oficer. 

The term “Police Officer” in s. 25 afd the con- 
nected sections of the Evidence Act should Be under- 
stood not inany strict technical sense but agcord- 
ing to its more comprehengive and popular sense, 
But the term can be extended beyond the defini- 
tion in s..1 of the Police Act to cover only those 
persons who, like Police Officers coming within that 
definition, are so much more interested in obtaining 
convictions than any member of the community is, 
that they might possibly resort to improper means 
for doing so. 

A Police Patel in Berar is not a Police Officer 
within the meaning of s. 25 of the Evidence Act. N 
EMPEROR v AKIA, 23 11. L, R. 23; 23 Or. L. J. 471: A. 
I. R. 1927 Nag. 222 599 


——— S. 27—Fact discovered by information 
given ‘by more than one accused, effect of. 

Where a fact is discovered in consequence of in- 
formation received from one of several persons charged 
with an offence and when others give like informa- 
tion, the fact should not be treated as discovered from 
the information of them all, but from the information 
of the first. L Apas Kuanv, Emperor, 28 P., L. R, 
488 


———— 8.30, See Lvipenoz Act, 1872, as. 24, 30 
881 
s. 31.—Admissions, value of. See Hinpu Law 
65 
———— sS. 33, See Cr. P. O., 1898, s. 350 aaa 
S. 33—Hvidence taken before Committing 

Magistrate—No cross-examination by accused—~—Death 

of witness-—Evidence, admissibility of*-Opportunity 

to examine Sub-Inspector of Police as to statements 
made and recorded, whether should be given ` 

Criminal Procedure Code (Act V of 1898), ss, 

161, 162. f 

Where at the time when the deposition ofa witness 
is'taken before the Committing Magistrate, th® accu- 
sed does not avail himself of his right and oppor- 
tunity to cross-examine him and tite witness dieg 
immediately after the examination, his evidence does 
not become inadmissible merely because he had not 
been cross-examined. 

In such a case the Sessions Judge does not err in 
refusing to allow the Sub-Inspector of Police to be 
cross-examined on the statements said to have been 
made to him and recorded by him nder s. 161 
Oriminal Procedure Code, inasmuch as s. 168, Ori- © 
minal Procedure Code, if applicable at all could only», 
apply during the -stage of the inquiry, before the 
Committing Magistrate and could not he ‘held to be® 
applicable when the case is in theeSeasions Court, e 
C Azimupp¥v. Eiuperor, 31 O, W, N. 410; AVE, R, 1997 
Oa]. 398; 28 Or, L, J. 485 ° 6 “661 > 

* m 4 6 a 


Ld. 557 38M, B. T. 247 
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——* s. 34—Account books ~Regularly kept, 
meaning of. : 
‘+ A hook of aqgount may be said to be regularly kept» 
although the book is not entered up from day to day 
or fram hour to houfas the transactions take place. 
- Pat CuanpresWan Prosan Narain SINGH, v. 
BISHESHWAR PRATAP NARAIN SINGH, 5 Pat. 777; A. I. R. 
1927 Pat. 61; 8 P&L. T. 510 289 


se- S$. 35—Cusiom—Entiry in wajib-ul-arz, 
admissibility of. 
, An entry in a wajib-ul-arz is admissible in proof 
of the custom of exclusion of daughters under s. 
35 of the Evidence Act and its validity dces not 
depend upo the question whether the wajib-ul-arz 
has’ been*verified by the proprietors of the village or 
‘not. O Menni Hasan v. AHDUL WAHID, 1 Luck. Cas. 


73 8 e 820 
—-—— $. 36. See ivipexce Act, 1872, ss. 13, a 


aman S, 43. See Eyipexce Act, 1872, ss. 8, 43 
774 


kú 





s. 47—Opinion of person acquainted with 
handwriting, whether relevant—Filing deposition of . 
- witness in another case without examining him, 
... legality of. 7 RER 
The opinion of one acquainted with the handwriting 
of a.person is relevant even though he is not an 
expert. : . 
` It is illegal to place in the record ofa case a copy 
of a deposition of a living person in another case, 
and treat it as evidence, without examining that per- 
“bon. L Jagan Naru v. Emperor, 9 Lah. L. J. 103; 23 
Cr L.J 461 493 
- s. 65 —Secondary evidenceof lost document. 
` The rule laid down in s. 65 of the Evidence Act 
that a certified copy is the only secondary evidence 





admissible when the original is a public document ` 


does not apply where the original has been lost 
òr destroyed. Pat Cuanpreswar Prosan Narain 
SINGH v, BISHESAWAR PRATAP Narain SINGH, 5 Pat. 777; 
A. 1. R. 1927 Pat. 61,8 P. L. T. 510 289 


——— ss. 68 to 71. See TRANSFER or Property 
` Act, 1882, s. 59 A 277 


s. 74—Deposition taken by officer of Court 
—-Public document. 

_ Depositions of witnesses taken by an officer of the 

Court are public documents within the meaning of 

that term as used in s. 74 of the Evidence Act. Pat 

‘CHANDRESWAR Prosap NARAIN SINGH ~v. BISHEEHWAR 

“PRATAP NARAIN SINGH, 9 Pat, 777; A. I. R. 1927 Pat. 61;- 





8P. L. T. 510 | 289 
-———— S, 83, See Evipence Act, 1872, ss. 13, 36, 83 
792 


S. 92—Sale-deed in favour of two persons— 
Oral evidence as to extent of respective interests, 
whether admissible. 
Where a sgle-deed is taken in the joint names of 
e tWo persons, s. 92, Evidence Act, does not bar oral 
‘evideites being let in to prove the extent and quantum 
sof interest intended to be taken by the purchasers 
gin the property. M MAHAMMAD SULTAN MOHIDEEN 
‘AHMAD 9. ANATHUL JALAL, (1927) M. W, N, 165; 52 M. 
A ° 653 
2.9%. 5, 92 Lae evidence, admissibility of. 
SgeContract Agr, 1872, & 23 39 
. . 
J 


. 


castis. ° fi9s7 


á | 
. Executing Court—Power to question legality of” . 


decree. e 

Once a decree has become final, the executing 
Court is incapable of once more re-opening thee 
question as to its being an illegal or valid decree 
save in the exceptional case ofa compromise decree? 
The executing Court cannot, therefore, go into the 
question whether property which has been specific- 
ally ordered to be sold under a decree which is 
not based on a compromise, is legally saleable or 
not. i 

An interference with the executing Court even 
with the compromise must be strictly limited., N 
Suxoxisan v. Narayan WASUDEO dossi, A. I. R. 1927 
Nag. 242 . - 756 


Execution of decree—Decree directing defendant 
to pay from estate of deceased person—keal heir 
exonerated—Hxecution, whether can be taken out 
against estate in possession of real heir. 

‘In a suit for recovery of money due by a deceased 
person, the person in actual possession of the de- 
ceased's estate anda claimant to the estate were both 
added. as parties, but the latter was exonerated and 
a decree was passed against the former to pay the 
amount from tue estate of the deceased. The claim- 
ant subsequently sued for and obtained possession 
of the estate. Un an application by the decree-holder 
to proceed against the estate in the hands of the said 
claimant; 

Held, that inasmuch as the real heir who was a 
party was exonerated and under the decree he was 
not a judgment-debtor, the decree-holder was not 
entitled to proceed against the property in his 
hands. M NARASIMAILAH V. JAWANTHARAT Sowcar, 52 
M. L. J. 299 . l 110 

Sale held on time-barred application, whether 
void—J urisdiction of Court—Time barred applica- 

. tion—No objection—Order for sale—Res judicata, 
An execution sale cannot be set aside as a nullity 

merely because the application for execution under 

which the sale was held was barred by limitation. 

Until the contrary is shown a Court must be pre 
sumed to have decided that an application for exe- 
cution which it has granted was not barred by 
limitation, and even if this question has been wrong- 
ly decided by it, that does not affect the Court’s 
jurisdiction to order sale, 

The principle of res judicata will, therefore, apply 
to a judgment-debtor's subsequeiut application to 
revive the execution proceedings and to set aside 
the sale on the ground that the Oourt proceeded with 
the execution although it was barred by limita- 
tion. Pat LACHUMAN PANDEYU, Dukur Sanu, 8 P. L. 


IN 494; A. I. R. 1927 Pat. 261 694. 
Execution proceedings—RRes judicata, See O. P, 

C., 1908, 8. 47 616 
-——— ———— ee I'xrcurion oF DECREE 694 
Ex-proprietary tenant—Grove planted on ex- 


proprietary holding; whether can be attached and 

sold in execution. 

A grove planted ona portion of an ex-proprietary 
holding, partakes of the nature of the holding on 
which -it stands and as such cannot be attached 
and sold in-execution. A Harizan v, CHHAKKO Lat, L, 
R. 8 A. 132 Rev. 


. « 
Fatal Accidents Act (XIII of 1855)—Death— 
Measure of damages. 
No very definite rules have been laid down as to how 
many years’ income should be allowedgas damages 
to the heirs of the deceased on accollgt of the losg 


. 


np 3 


Vol, 101} wi 
Fatal Accidents. Act—concld. 


e resulting from the death of the deceased under the 
Fatal Accidents Act. The possibility of the earner’s 
®death, his age, and earning capacities are factors all 
of which ara to be taken into consideration in 
assessing the amount of damages. L Duan SINGH v. 


Ganusy Bat, A. I. R. 1927 Lah. 417 642 
Medsure of damages. See Torts 210 
Finger prints. See EVIDENOE 187 


Fraud—Collusive decree,. whether can be impeached 
by party to it. 

A: person who permits a collusive decree to be 
passed against him, and his representatives-in-interest 
cannot, subsequently assert as against a party to the 
decree that the decree was collusive and, therefore, 
invalid although it may be open to a creditor to do £o. 
A DARBARI Lat v. MAHBUB ALI Mian, 25 A. L. J. 497; 
A. I. R. 1927 All. 538 - 513 


Money advanced on invalid transaction— 

False representation—Suit to recover money, whether 

maintainable, 

It is no answer to the claim of an innocent plaintiff 
secking to recover money which has been paid by 
him through deceit whereby he was induced to enter 
into an invalid transaction to say that the transac- 
tion being invalid, no action lies. Such a suit is not 
based upon the transaction. It is based upon the 
fraud of the defendant and is bound to succeed. 

Where an occupancy tenant falsely representing 
himself to be the owner of the tenancy lands induces 
another to advance money upon a mortgage of the 
lands, he cannot, in answer to the lender's suit to 
recover the money advanced, set up the plea that the 
mortgage being of an occupancy tenancy is void and 
that the plaintiff is not entitled to recover his money. 
A SHAHZAD SINGH v, Narain KURMI, 254. L. J. 37; A, 
I. R. 1927 All. 190 257 





of claim, whether can be enquired into. 

A decree passed by a competent Court cannot be 
set aside by a suit simply on the ground that the 
decree passed was based on a false claim, nor can 
a decree be set aside simply on the ground that 
there was no service of summons or notices. But 
once it is estaklished that there was no service of 
summons or notices, it is open to the plaintiff-in 
the subsequent suit to show that the claim in the 
previous suit was a false claim and the Court can 
go- into the question with the object of determining 
as to whether there was a wilful and fraudulent sup- 
pression of the notices and summons in order to 
obtain a decree based on a false claim by prevent- 
ing the defendant from placing his case before the 
Court. Pat RAMOHANDRA PRASAD v. PARBHULAL Ram 
Ratan, 8P. L. T. 193; A. I.R. 1927 Pat. 183; oan 
458 8 
Suit to set aside decree for fraud, main- 

tainability of—Ex parte decree of Small Cause 

Court ~Fraud in service of process—Application 

to set aside decree®-Failure to furnish security— 

Dismissal of application—Fresh suit, whether 

maintainable—Rangoon Small Cause Court Act (VIL 

of 1920), Sch, I, r. 8. i 

A decree whether it be a consent decree,an ex 
parte decree, or a decree passed after contest is liable 
to be vacated on the ground of fraud. ‘ 

But wherga party against whom an ea parte decree 
has bæn passed by a Small Cause Court moves that 
Court for Stting aside the decree on the ground 
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e 
that the summons was not tendered or served upon 
him and fails to get an adjudication on the point 
owing to his non-compliance with the cohdition 
imposed by the Small Cause Court as to 
deposit or security, he cannot subsequently be 
allowed to institute afresh suit to have the decree 
set aside on the same ground. R«M. A. Maistry v. 
ABDUL Aziz RAHMAN, 5 R. 46; A. I. R. 1927 Rang. 130 
e *434 
Fundamental Rules, rr. 52, 69. See MASTER AND 
SERVANT 3 


Gift—Delivery of possession—Absence of registered 
deed—Donee, whether can be ejected bh donor—Rule 
whether applies to donee's donee. , 

The rule that where a donee of property is in bona 
fide possession of it though the gift had'not been 
perfected by a registered instrument in accordance 
with law, the donor cannot oust the donee is not ap- 
plicable to a donee from the donee, neither of the 
deeds of gift being registered. RU Savainpav. U 
Taa MNGALA, 5 Bur. L. J. 232; A.I. R. 1927 Rang. 
128 703 


Government of Indla Act, 1915, (5 & 6 Geo. 
V, c. 61), s. 96-B (2)—Rules regarding Civil 
Services in India, Rule XIV—Power of Crown 
to dismiss servants at pleasure—Procedure for 
dismissal—Suit for damages—Cause of action. 

The provisions of Rule XIV of the Rules regarding 
the Civil Services in India made by the Secretary of 
State for India under s. 96-B (2) of the Government 
of India Act, 1915, which are manifestly intended for 
the protection and benefit of an officer are incon- 
sistent with importing into a contract of service the 
term that the Crown may put an end to it at pleasure, 
Before a Police Officer may be dispensed with the 
procedure laid down by Rule XIV, must be followed 
and failure to do so furnishes a cause of action fer a 
suit for damages. CO Satish CHANDRA Das v. SECRETARY 
or STATE ror INDIA, 510. 44; A. I. R. 1927 Cal. 311 ‘ 

581 

Grants—Construction against grantor. See ESTATES 

Partition Act, 1897, ss. 4, 7, 99 . 359 


Guardian and minor—Appoiniment of guardian 
— Discretion —Father’s right to custody unless unfit. 
Although the appointment of a proper guardian ie 

a matter of discretion, the discretion has to be exer- a 

cised on recognised principles and itis a recognise¢ 

principle of law that a father is entitled to the 
custody of his children unless he is fourtd entirely 

unfit. A ABDUL Aziz Kuan v. Nanne Kuan, 25 A. L. 

J. 248; 49 A. 332; A. I. R. 1927 All. 458 529 


— Mortgage by guardian—Mortgage admitted by 
minor—Stranger, whether can question its validity. 
A mortgaged certain land to X. After A's death 

his eldest son on his own behalf amd as guardian of 

his younger brothers executed another mortgage to 

Y. In a suit by Y to redeem X, the latter contended 

that the mortgage to Y was invalid®so far as the 

shares of the minor sons were concerned as the eldeste 

son was not their legal guardian. “The younger so é 

who were parties to the suit admitted the validity of 

Y's mortgage:, : Stes ki 
Held, that as the sons had admitted in the pleadings, 

the validity of the mortgage to Y it was ngt opeg.to 

Kito impugn the same. L Maciy BAKASH ve Tay s 

Din, 28 P.L. R. 6; A. I. R. 1927 Lah. 18 . 324 . 

s 
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Guardlans and Wards Act (Vill of 1890), 58. 7 
_ (8), 15 (2)-—Guardian appointed by Will—Court’s 
ower to appoint angther guardian—Unfitness— 
other's rights—Mother, when to be appointed joint 
guardian— Welfare of minor—Reasonable access to 
_ children. . 

Where a guardian has been appointed by Will a 
Court cannot igaore its provisions and appoint 
another person as guardian, unless the Court is 
satiffied that the guardian appointed by the Will 
is not a fit and proper person to be the guardian. 

A Court will not exercise the powers conferred 
by s. 15 (2) cf the Guardians and Wards Act and 
appoint the, mother guardian jointly with the guar- 
dian appointed by the father’s Will unless it is to 
the interest of the minor to do so. 

Where a testamentary guardian has been appointed 
by the father's Will, Court may make an order that 
the mother should have access at all reasonable times 
to the minor. © LIONEL ASHBY DUNKLEY, In the matter 
of, 310. W. N. 394; A. I. R. 1927 Oal. 389 609 


ss, 8 to 16—~Minors—Family arrangement 
satisfactory—Appointment of guardian, necessity of. 
Where the previous family arrangements are quite 
satisfactory for purposes of protecting the interests 
of a minor, no guardian need be appointed of the 
minor's property. L Usar ALI MAMOOJI?V, ALIBHOY 





MAMOONJI 259 
— s.15 (2), See GUARDIANS AND WARDS AOT, 

1890, ss. 7, (3), 15 (2) 609 
-———— $, . See Svcozsston COERTIFICATE AOT, 


1889, s. 4 


m S. 29—Ex-proprietary holding—Surrender of 
holding by guardian, whether ‘transfer'—Sanction 
of District Judge, whether necessary—Suit for mere 
declaration of invalidity of transfer, maintainability 
of Specific Relief Act (I of 1877), s. 42—-Limitation 
of suit to set aside surrender—Agra Tenancy Act 

(II of 1901), ss.°79, 83, 85. 

The surrender of an ex-proprietary holding is not 

: transfer within the meaning of s. 29 of the Guar- 
dians and Wards Act, and consequently, the previous 
permission of the District Judge under the said 
section is not nevessary to authorise a guardian to 
surrender sugh a holding. ; 

If the guardian of a minor tenant surrenders an 
ex-proprietary holding the zemindar cannot but accept 
the surrender; it is not open to him to contest it on 
the ground that the proposed surrender by the 
guardian is not for the benefit of the minor. 

A guit*on behalf of a minor for a mere declaration 
that the surrender of anex-proprietary tenancy by 
his guardian is invalid is not maintainable inasmuch 
as, if the surtender be invalid the minor will be 
entitled to get a decree for possession. 

Obiter—Such a suit will be barred if not instituted 
within the period prescribed by s. 79 of the Agra 
Tenancy Act ingsmuch as if the surrender is invalid, 
the defendants must be treated to have ejected the 
plaintiff otherwise than in accordance with the pro- 
visions of the Act. A BALWANT SINGH v. HARDEEN, 


804 
year? rule. 
It is’ settled law that an adoption under Hindu Law 

. js not invalj¢ merely because the boy adopted was 
‘over five yearg of age at the time of adoption. Pat 
OHANDRRSWaR*ProsaD NGRAIN SINGH v. BISHESHWAR 
Pharap NARAIN SINGA, 5 Pat. 777; A. IR. 1927 Pat. 61: 
8 Pi. T. 510° - 289 
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Adoption—Agreement between adoptive and” 
natural father curtailing adopted son's rights, 
validity of —Custom, how far sanctions such agree- 
ments—Will—Disposition of property to stranger, 
whether valid. 

Under the Hindu Law a disposition of property 
by Will made unico contextu with an adoption, 
though consented to by the natural father, and bene- 
ficial to the adopted boy in the sense that he is 
better with an adoption with truncated rights than 
with no adoption at all, ismot binding on the adopted 
boy so as to cut down what would have been his 
rights had he been anatural instead ofan adopted 
son. 

The only ground on which such an arrangement 
can be sanctioned is by custom, and although custom 
has sanctioned such arrangements so far as they 
regulate the rights of the widow against the adopt- 
ed son, yet,as soonas the arrangements go beyond 
that, that is, either give the widow property abso- 
lutely or give the property to strangers, they are 
against the radical view of Hindu Law and not 
sanctioned by custom. PO KRISHNAMURTHY AYYAR 
v. KRIsHNAMURTHY AYYAR, A. I. R. 1927 P. O. 139; 29- 
Bom. L. R. 969; 53M L. J.57;45 O. L. J. 620; 4 O. 
W. N. 621: 31 O. W. N. 910; 50M. 508; 26 L, W. 186; 
(1927) M. W. N. 469; 39 M. L. T. 52 (P. O.) 779 


—— by widow—Bombay Presidency— 
Refusal to adopt during lifetime, whether amounts to 
implied prohibition of adoption. 

The mere fact that a Hindu refused to take a son 
in adoption at the time of his death does not amount 
to an implied prohibition against adoption by his 
widow after his death, and does not, therefore, de- 
prive her of her right to adopt. BSrrapat RAMRAO V. 
Govinprao Ramrao, 29 Bom. L. R. 236; A.L R. 1927 
Bom. 151; 51 B. 217 46 


= Effect of adoption by widow on 
testamentary dispositions of father—Will—Estate 
granted to widow, nature of ~ Construction of terms. 

A testator after saying that during his; lifetime 
he should be the owner of the property went on to 
provide that after his death his widow Musammat 
Durgi should be the absolute owner of the estate left 
after defraying his funeral expenses and should have 
power, like himself, to continue ‘or discontinue éhe 
whole business, the shops and the commission agency 
with the advice and consent of his family, that she 
should have power to .spend the whole of his money 
with the advice and consent of hisfamily, and that 
she should have power to make a sale or gift, etc., 
with the advice and consent of his family. The Will 
then provided that in order to perpetuate the name 
of the testator, he empowered his wife to adopt with 
the advice and consent of his family a son of any 
person she liked, and that after her death the adopted 
boy could become the owner, but the said adopted 
boy should have no powerin the estate left by him 
inthe lifetime of the said ‘Musammat’: 

Held, that the estate intended to be conferred on 
the widow was nota widow's estate but an absolute 
one, with the condition that in case she exercised the 
power to adopt a boy her interest would be cut ‘down 
to a life-interest with remainder over to the adopted 
son. 

Held, further, that in cases of adoption after the 
death of the adoptive father by his gidow «nder his 
authority every lawful disposition A bis property 
made by him, even bya Will, would be binding on 








A 
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the adopted son for the obvious reason that those dis- 
positions became operative from the moment of the 
death of the testator while the adoption must neces- 
sarily take place at some time subsequent to the 
death, and the rights accruing by virtue of such 
adoption are only in that part of the estate which 


remains undisposed of at the moment of the adoption. ° 


A Dugar v. KANHAIYA Lat, 26 A. L. J. 338; A. L R. 
1927 All. 387 678 


~~ Adoptlon—Nithila School—Dattaka form, 

validity of—Adopted s2n’s rights of inheritance. 

The law of the Mithila School is the law of the 
Mitakshara except in a few matters in respect of 
which the law of the Mithila School has departed 
from the law of the Mitakshara. 

The Mithila School recognises dattaka adoption, 
though it has departed from the Mitakshara in re- 
quiring that the assent of the husband should be 


given at the time of adoption and, therefore, in ruling- 


out adoption by a widow. 


A. dattaka son in Mithila inherits to collaterals - 


also as under the Mitakshara, Pat CHANDRESWaR 
Prosap NARAIN SINGH v, BISHESHWAR PRATAP Narain 
Sineu, 5 Pat, 777; A. 1. R. 1937 Pat. 61; 8 P.L. T. 510 

289 


———— Alienatlon—Lapse of time—Inadequacy of 
price—Burden of proof—Method of ` valuation— 
Capitalising income—Price of adjoining lands. 

In asuit by a Hindu son to set aside an alienation 
by his father for a considerable sum of money made 
several years before suit, the Court will require very 
clear evidence to show that the sale was not 
for a proper price, especially if there is no evidence 
that the purchaser had any particular motive for 
entering into a fraudulent transaction with the seller. 

Capitalising the value of paddy land by taking the 
prico of paddy at any particular date is not a safe 
way of arriving at the capital value of the land since 


the price of paddy is subject to frequent fluctuations, 


going up and down’ within a fairly wide margin. 
The safest way to value such land is to find out if 
possible for what price adjoining land or neighbour- 
ing land of the same quality and value has been sold 
about the time of the purchase in question. M 
TALATAM Sagreya v. DAMISETTI SATTIRAJU, 38 M. L. T. 
310; A. I. R. 1927 Mad. 664 439 


——— Recital in deed, how far evidence of 
legal necessity. 

Although recitals in deeds cannot by themselves 
be relied upon for the purpose of proving the asser- 
tions of fact which they contain and can only be 
evidence as between the parties to the conveyance 
and those who claim under them, yet after a 
long period has elapsed between the alienation and 
the suit to set it aside, when all those who could have 
given evidence-on the relevant points have grown 
old or have passed away, a recital consistent with 
the probabilities and circumstances of .the case 
assumes greater importance and cannot lightly be set 
aside. The recital is clear evidence of the representa- 
tion, and if the circumstances are such as to justify 
a reasonable belief that an enquiry would have con- 
firmed its truth, then when proof of actual enquiry 
has become impossible the recital coupled -with such 
circumstances would be sufficient to support the 
deed. Ọ MENDA v. LACHMAN PRASAD 769 


aeng Suit to set aside alienation—Legal 
neceS@ity for portion of consideration—Valid portion, 
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whether to be distributed in proportion—Plaintiff’s 

duty to pay his share of valid portion—-Mesne profits, 

whether can be allowed.* e š 5 

According to accepted equjtable principles, in the 
absence ofanything appearing to the contrary the’ 
consideration for a sale must bèi distributed over 
the whole of the property sold in ‘proportion ‘to the 
value of each part. ° . 

Therefore, in a suit by a co-parcener of 2 joint 
Hindu family to set aside an alienation on the ground 
of want of legal necessity if itis found that a portion 
of the consideration was for legal necessity in the 
absence of anything to the contrary, the considera- 
tion for the sale, the valid and invalid portions, must 
be distributed over the whole of the property sold 
in proportion to the share of each co-parcener and the 
plaintiff must pay proportionate amount of ‘the valid 
consideration before thé sale can be set aside and 
possession of his share decreed in his favour. 

If a sale hasnot been set aside unconditionally but 
only on payment of a portion of the consideration to 
the purchaser, the latter must be deemed to be law- 
fully in possession until the sale is set aside and, 
therefore, is not accountable for mesne profits until 
the amount due to him is deposited in Court and 
he is given notice thereof. N RADHAKISAN v. BISAN- 
SINGH 262 


Custom—Succession—Stridhan, devolution 
of—Proof of custom—Personal law, applicability of, 
in the absence of custom—“Aurat madkhula,” 
meaning of. 

“Aurat madkhula” literally means a woman 
brought into the household and the expression is 
used in common parlance to describe a*‘concubine’ 
or a ‘kept mistress’ in contradistinction to a wife 
married according to strictly religious ritual or by 
chadar andazi or other recognised form of marri- 





age. 

Sa jnder the Benares School ofsHindu Law the stridhan 
of a married woman devolves, on failure of her own 
descendants on her husband and after him on his 
heirs in order of succession only when the marriage 
has been performed in one of the approved forms. 
In other forms of marriage (be property of a child- 
less woman goes to her own blood relations. 

There is no rule of Customary “Law under which 
the special property of a married woman devolves 
on her husband’s heirs in preference to her own reļa- 
tions. 

Custom isa matter of proofand not of conclusion 
based on a priori reasoning or deductions drawn from 
a comparative study of the laws of distrébution pre- 
vailing among primitive societies. 

The Hindu Law must ba applied to persons who 
are Hitidus in the absence of any well-ascertained 
custom to the contrary. L GURDIAL SINGH v. BHAGWAN 
Devi, A. I. R. 1927 Lah. 441; 8 Lah. 366 850 


—— Debts—Pious obligatton of son—Ilegal and, 
immoral debts—Connection between debts and cri- 
minal activities of father, proof pf. 

Where a Hindu son wants to evade his pious obli- 
gation for his father’s debts and avoid ah alfonation 
of ancestral property by him it is not enough: to 
show that he was convicted and punighed for mis- 
appropriation but it must be established that the 


‘debts for which the alienation*tcok place were *in- 


curred? as a result of 


is criminal *actjvigits.. L 
RaALLIA RAM v. BALMOKAND, 


Lahi 117; 8 Lah. L. J. 589; 


28 P. L. R. 45; A. I, R. 1927 a . » 830 
` e 5 
. . 
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ime Grant to female—Presumption ‘as to 
nature of estateconferred—Grantee made liable for 
share of debts—No pregumption of limited interest. | 
Altbough prima facie Where an arrangement is 

come to by which a step-mother is to receive a sum 


for maintenance, thg presumption is that she does. not 
acquire an absolute interest in it, yet the presump- 
‘tion is oply a rebuttable one. Such a presumption 
does not arise where the grantee is made responsible 
for a definite share of the debts of the estate. PO 
Sanes Rar v. SHAFIQ AHMAD, A. L'R. 1927 P. CO. 101; 4 
O. W. N. 534; (1927) M. W.N. 480; 26 L. W. 82; 31 
©. W. N. 972 (P. ©.) 426 


latom adoption—Share of illatom 
son-inelaw—Right of survivorship, benefit of, 
whether available to illasom son-in-law—Partition 
—Share to stranger—Validity of partition. _ 

A person who has been taken in adoption as illatom 





son-in-law does not get the benefit of the right of 


survivorship in the family of his adoption. 

` Ifin partition a share is given to a stranger, the 
partition may be impeached by minors interested as 
disposition of property made without consideration 
and it cannot be supported asa bona fide settlement 
of a disputed claim. M Eur SooramMa v. YARABATI 
VARAHALU, A. I, R. 1927 Mad. 708 828 


- inheritance—Non-congenital deafness and 
dumbness, whether ground for exclusion. _ 
Non-congenital deafness or dumbness is not a 

ground for exclusion from inheritance under the 

Hindu Law. N DHANIYA Barv. Kausatya Bar, A. 1. 

R.1927 Nag. 235; 10 N. L. J. 61 650 


_..-Joint family—Alienation by father— 
Absence of legal necessity—Applicability of contract 
‘Act, s. 65—Son's liability to make restitution. See 
Oonrraocr Act, 1872, s. 65 - 265 


~ —APienation by father—Son's share, 
whether can be sold—Necessity—Limited owner-—~ 
. Daughter, alienation by, to purchase better lands, 
whether binding on veversioner—Savings from 
‘income—Accretion—Burden of proof. 
i A Hindu father is*justified in selling the ancestral 
property conveying the share of his son also, if at 
the time the property is sold he is unable to sup- 
-port his family from the income of the property 
and if he has no other substantial income and if by 
selling the property he could maintain the family or 
at least provide funds for its maintenance. 
It is yot pen to aewidow or a limited owner like 
a Hindu daughter who has inherited her father's 
property to sell the property in her possession be- 
cause she could not manage the property or because it 
is beneficial to her as well as to the reversioners to 
. sell it and buy some other property. ` . 
Where, ina sale by a Hindu daughter, she leaves 
the sale-proceeds if the hands of the vendee and 
takes a hypothecation therefor, the sale is not bind- 
ing onthe revepsioner although the interest or income 
‘which she isable to getfrom the vendee is much 
moset than she wonld have got by cultivating the 
Wands. 
eThough ii is open tow life owner to keep the in- 
come and the acquisitions separately from the corpus 
yet, without specific evidence and proof of fhe inten- 











diongof, the lifewner tp keep such acquisition sepa- - 


“rate, the Court cannot presume that it was so done, 
*MSriwitasa IYENGAR v. APAMELU AMMAL, A. IR. 
1927 Mad. 71 2 ° 571 


ENDIAN CASES 2 og 


. no value 


Tage ` 


Hindu Law—contd. ih 6 





Joint family—Alienation by manager for > 
purchase of better lands—Necessity. See TRANSFER 
or PROPERTY Act, 1882, 5.43 619 

———— Brothers constituting firm ~Right 
of younger brother to give discharge. See Con- 
TRACT Act, 1872, s. 251 . 742 

mamar Debts contracted by member holding 
power-of-attorney of others—Power-vf-attorney~— 

Construction—-Power to borrow. . 

Two of the members of a joint Hindu family exe- 
cuted a power-of-attorney tg the third member which 
provided inter alia as follows: “In respect of any 
mauza or share of land owned and possessed by us, 
the executants, the said muktar-am shall grant 
simple or zarpeshgi thika or make mortgage with 
possession, or.in times of necessity after borrowing 
up to Rs. 4,000 from anyone for expenses of cases, 
purchase of milkiat and mokarrari payment of 
public demands and other necessary and incumbent 
work relating to us, the executants, the mukhtar-am 
may execute mortgage-deeds,etc.” The third member 
executed various mortgages amounting on the whole 
to much more than Rs. 4,000. It was found that the 
debts were incurred for family purposes: ~ 

Held, that the earlier part of the power-of-attorney 
authorising the agent to grant simple or zarpeshgi 
or make mortgage with possession in respect of 
any mauza or share was quite sufficient to confer 





-upon the holder of the power-of-attorney the right to 


execute the mortgage-bonds in question and that, 
therefore, it was unnecessary to decide whether the 
power-of-attorney authorised borrowing in excess of 
Rs. 4,000 by different deeds. P C Dwarka NATH 
SINGH v. KESHRI MALL, A.I. R 1927 P. O. 111; (1927) 
M. W. N. 433; 310. W. N 890 (P. C.) 377 
no Family living in commensality and 
owning joint property—Presumption-——High caste 
Hindu landholders and jagirdars—Presumption— 
Admission, value of —Evidence Act (I of 1872), s. 81. 
Where it is proved or admitted as to a Hindu 
family that it lives in commensality and possesses 
joint property, the presumption of law is that all 
the property the members are possessed of is 
joint? 
Hk There is a presumption in the case of high caste 
Hindus thatthey are governed by Hindu Law even if 
they happen to be landholders and jagirdars. : 
An admission is not conclusive evidence and is of 
e where it is proved to be incorrect. t 
BALBHADAR SINGH V. SHANKAR Das - 652 
- ———— Father and son—Debts of father— 
Decree—Liability of estate—Filing of suit for 
partition .by sons before attachment under decree, 
effect of. . f 
Where a Hindu joint family consists of a father and 
son, and a decree has been passed against the father 
for his debts, the entire family estate can be taken: in 
execution of the decree unless the debts are proved to 
be for immoral purposes or illegal and this liability 
upon the estate to be taken in e€ecution proceedings 
cannot be removed by the subsequent filing by the 
sons ofa suit for partition. .O JAGESHAR PANDEY v. 
Mani Ram, 4 O. W. N. 408; A. 1. R.1927 Oudh 180 6 
907 
_ — Manager's power to raise money for 
carrying on joint family business—Improvident 
raising of money, effect of —Lender, duties of—Sale 
for pre-existing debts—Necessity for mingr paft not 
proved—Sale, validity of. : A 
Where there is a joint family business, the Manager 
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“of the family has authority to raise money not only 
efor the payment of the debt but also for the purpose 
of carrying on the business, 

Money advanced by a purchaser for the purposes 
of carrying on the family business cannot be held 
to be not binding on the family on the ground that 
the Manager was not justified in putting more money 
ifto it, or that he should have raised money by mort- 
gage instead of by sale It is a question for the 
Manager to decide whether it would be better to raise 
more money or to close down the business, and whe- 
ther-to raise money by mértgage or sale and it would 
be unreasonable to require a lender or purchaser to 
go into questions of this kind as to which he would 
rarely be in a position to form a sound opinion. 

Proof that property had been sold by a Manager of a 
joint family to satisfy pre-existing debts toa very large 
extent would be enough to support a sale without 


showing how the balance has been applied. P ©- 


NIAMAT Rat». Din DAYAL, A. I, R. 1927 P. C. 121; 29 
Bom. L, R. 886; 52 M. L. J. 729; 40. W. N. 337; 25 A. 
L. J. 599; 45 O. L. J. 548; (1927) M. W. N. 453; 28 P. L. 
R. 463; 8 P. L. T. 647;26 L. W.442 (P. O.) 373 

Joint famlly—Negotiable instrument by 

Manager—Liability of other members—Rights of 

. creditor. 

The karta of a joint Hindu family, by execut- 
ing a promissory note unconditionally in his own 
name forfamily purposes, cannot thereby bind the 
other members of the family, or the interest of any 
other member in the joint family property. The 
other members of the joint family would -only be 
pound by a promissory note or Bill of Exchange 
signed by the karta for family purposes if the name 
of each member of the joint family to be charged 
appears on the instrument itself, and is “disclosed 
jn such a way that on any fair interpretation of the 


‘document his name isthe réal name of the persen 


liable upon the bill.” `. 

A debt contracted under a promissory note signed 
by a karta for family purpnses does not attract the 
Hindu doctrine of family responsibility for family 
debts, and such a doctrine is incompatible with the 
object and effect of the law relating to negotiable 
instruments. If a person has lent money to the 
karta of a joint family for family purposes upon the 
gecurity of a promissory note, he is entitled to re- 
cover the full amount due under the promissory 
note, irrespective of whether the money was or was 
not borrowed or applied for family purposes; but if 
he elects to pursue this course, he is restricted to 
the remedy that he possesses against the party to 
tle promissory note, and must follow the special 
procedure provided in respect of negotiable instru- 
ments. On the other hand, in a suit aptly framed 
he may claim in the alternative the amount of the 
original debt for which the- promissory note was 
given as security, and may proceed under the 
Hindu Law against the property of the joint family 
as a whole; but if þe chooses to adopt this alterna- 
tive (which may involve the consideration of very 
different issues} the co-parceners will be entitled to 
raise the defence that the debt was not contracted, or 
tBe proceeds of the lean applied, for family pur- 

oses, G HAMGOPAL GHOSE V. DHINENDRA NATH SEN, 31 
O. W.N. 397; A. I, R 1927 Cal. 376; 54 O. 380. 573 
-—s— Partition—Reservation of mere right 
to maingengnce to one member, whether amounts to 
release—tegistration, whether  necessary—Regis- 
tration Act (XVI of 1908), s. 17. 
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In the case of a joint Hindu family a person may 
take nothing when a divtsion takes placeeand it 
cannot be said that under syeh circumstances he 
released his right to the other family property in 
the sense that it is an ordinary release which reqifires 
a registered document to validate it, M PANCHAPAGÈSA 
Iver v. Natesa Iver, 52 M. L. J. 599; A. I R. 1927 Mad. 
593; 38 M. L. T. 383 e 118 


. 

— Joint family—Partition—Son's right to sue 
in lifetime of father—Property situate in Native 
State, whether can be included—International law 
—Jurisdiction of Courts. s 
JA Hindu son, a member of a co-parcengry, has a 

right to maintain a suit for partition of the co-parce- 

nary property, even in the lifetime of his. father. 
It is afundamental prineiple of international juris- 
prudence that a sovereign of a country acting through 
the Courts thereof, has no jurisdiction over any matters 
with regard to which he cannot give effective judg- 
ment or which he can render effective only by 
interfering with the authority ofa foreign sovereign 
or the jurisdiction of foreign Court; and an effective 
judgment means a decree which the sovereign under 
whose authority it is delivered, has, in fact, the power 
to enforce against the person bound by it and which 
therefore, his Courts can, if he chooses to give the 
necessary means, enforce against such person. 
Property situated in a Native State and claimed 
by a person residing there as his own cannot be in- 
cluded in a suit for partition instituted in a Court 
in British India as neither the property nor the 
person is amenable to the jurisdiction of the British 

Courts. S DOONGERSI AvCHAR v. Harimnoy Praga, A. 

I. R. 1927 Sind 160 438 

— Buit by one member—Subseguent 

suit by others—Res judicata. See O. P. ©., 1908, 

s. 11 Expl. VI 


Maintenance—Agreement fixing rate of 
maintenance—Subsequent claim for higher rate, 
whether unsustainable. 

Under the Hindu Law an agreement by a main- 
tenance-holder for maintenance at a specific rate 
which does not contain any ‘undertaking not to 
claim more in future does not preyent the Court 
from awarding a higher rate of maintenance where 
the circumstances of the family necessitate such a 
change. .M CHINNAMMAL V. VENKATASAMI Naiken, A, * 
I. R. 1927 Mad. 705 752 


~ —Grand father's liability, extent of. 
A grandfather may be under no personal oBligation 
to maintain his grandchildren but if he is the manager 
of a joint Mitaksbara family, he iseunder a legal ob- 
ligation to maintain all male members of the family, 
their wives and their children and on the death of a 
male member he is bound to maintain his widow and 
his children. L BAAGWAN SINGH ve KEWAL Karr, 9 
Lah. L. J. 117; 28 P. L. R. 201; A. 1. R. 1927 Lah: 280; 
8 Lah. 360 201 
Corea Wife's claim to mairftenance, nature 
of, See TRANSFER or Property Act, 1882, 5.52 80e 


— Partitlon—LHvidence of separation—Changm 
of residence, joint dealings, separate transuations— 
Separation of one member, whether dissolves whole 
CO-PATCENATY. . j . 
Change“ o0f residence by the metibereof a joint, 

Hinda family many years affer ang alleged pfrtition ° 

is hardly any evidence to prove jhe partitids, Nor ‘ 

does the mere fact that the nfembeys of & family have 
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small transactions of their own prove that they are 
necessarily separate. 4 

[The questio& whethe? when a member of a joint 
Hindu family separates the whole co-parcenary is 
dissolved asa matter of law and the other members 
disa become necessarily separated referred to but not 
decided.} PCG Dro Nararn PANDHE v. AGYAN RAM 
Pande, (1927) M. W. N.96; A.I. R.1927 P. C. 52; 31 
GO. W.N. 533 (P. O.) : ‘ 249 


——— Partitlon—Severance of status—Agreement 
to refer matter of partition to arbitrators, whether 
effects separation. 

An agregment between the members of ‘a joint 
Hindu fgmily to refer the matter of partition of the 
joint property to arbitrators, amounts to a declara- 
tion on the part of the parties of their intention to 
hold their shares separately and effects a separation 
of status. A PARSHADI Lar v. Hunas Rar, L.R. 9A. 
130 Rev. 


—_—_—---___—— Severance of status—Filing of suit 
for partition andwithdrawal, effect of. See Morr- 
GAGE 868 


Rellglous endowments— Dedication, what 
amounts to—Instrument in writing, whether ne- 
cessary—Manager of joint family, whether can dedi- 
cate—Dedication by Will, validity of. 

A dedication of a portion of the family property 
for the purpose of a religious charity may, according 
to Hindu Law, be validly made without any instru- 
ment in writing, even if it be an appropriation of 
some landed property, and dedication by the karta of 
the family would be valid if assented to in any way, 
however informally, by the other members of the 
family. Such an appropriation may, if the pro- 
perty allotted be small as compared with the total 
means of the family, be made by the karta even 
without consent. But the appropriation or alienation 
must be made by*the Manager by an act inter vivos, 
and must not be an alienation de futuro by Will. 
PC Tapr BuLLI Ganer REDDI v, TADI Buyurur TAMMI 


` ReDD, A. I R. 1927 P. ©. 80; 52M.L J 524;40. W. 


N. 489: 99 Bom. L. R. 856: 45 C. L. J. 512; 31 C. W. 
N. 799: 50M. 4216 25 A.L. J. 593; (1927) M. W. N. 
502; 26 L. W, 139; 8 P. L. T. 681 (P. 0.) 79 


Relinquishment, whether can be oral— 

Deed of relinquishment unregistered—Oral evidence, 

whether admissible—Invalid relinquishment, effect 

of—Voluntary alienation—Equities of alience— 

Trust an favour of deity—Service of God, whether 

valwable consider*ation—Transaction void ab initio 

—- Ratification, effect of. 

A relinquiskment of interest by a person in favour 
of his next heir need not be in writing, but if there 
be any writing, for which registration is compulsory, 
oral evidence ofthe relinquishment is inadmissible 
by way of secondary evidence, as the primary evidence 
is itself inadmissible under s 49 of the Registra- 
tion Act. 

In the absence of a valid relinquishment by a 
pomper of a joint Hindu family in favour of the other 
member or members he cannot be treated as dead in 
the eyes of law but he continues to be the joint owner 
fhe family property. 


' There are no equities in favour of an alienee 


z pngen *a voluntary settlement, ag there are in 


awur of transfexees for valuable consideration. 

Tee creatio€&’ ofa trugt in favour of a deity can- 

nð be teated “as pne on an equal footing with a 
e e . 
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. 
transfer for valuable consideration inasmuch as the 
securing of merit by the dedication of property tó 
the service of God cannot form valuable consideras 
tion for the transfer. 

Ratification cannot validate a transaction which is 
void ab initio. N JANARDEN KASHINATH V. JANARDEN 
Visawanats, A. I R.1927 Nag. 2l4 > 839 


——_—— Schools of law—Presumption from local- 
ity as to School applicable. 

Hindus residing in a particular locality of India 
should be presumed, in the absence of evidence to 
the contrary, to be governed by the School of Hindu 
Law prevailing in that locality. Pat CHANDRESWAR 
PROSAN Narain SINGH v, BISHESAWAR Pratap NARAIN, 
5 Pat. 777; A. I. R. 1927 Pat. 61; 8P. L. T. 510 289 


Successlon—lIllegitimate son. See BOMBAY 

- HeRrREDITARY Orvices Aor, 1886, ss. 2,4 <- 135 

-———— Widow—Adverse possession—Widow coming 
into possession under arrangement with reversioner, 
whether can set up adverse possession. 

The daughter-in-law of a Hindu came into pos- 
session of some of his properties after his death 
under an arrangement with one of the reversioners 
that she should remain in possession for her life- 
time without power of alienation and that after her 
death the reversioners were to take the property. 
She was in. possession of the other items also of 
the deceased's estate. She made a gift of the entire 
estate and it was contended by the donee that so far 
as the interest of the other reversioners was con- 
cerned and so far as the properties not covered by 
the agreement were concérned the widow had ac- 
quired titlé by adverse possession: 

Held, that the agreement entered into by the 
widow with one of the reversioners should be pre- 
sumed to have been made on behalf of all the rever- 
sioner3, that her possession ofthe entire estate was 
under the circumstances merely permissive, and that 
she did not consequently acquire any title by adverse 
possession. O Ram ABHILAK v. OHAURASI, 13 O. L. J. 
839 730 


— Gift to next reversioner—Retention 
by widow of small portion for maintenance—Gift, 
ahether surrender—Limitation Act (IX of 1908), 
Sch. I, Arts. 120, 125—Suit to set aside surrender— 
Limitation. 

The conveyance to a Hindu widow for her main- 
tenance of a small portion of the land surrendered 
by -her to next reversioners is unobjectionable and 
does not alter the nature cf the surrender which re- 
mains one of acceleration in favour of the next re- 
versioner, 5 
` Article 120 and not 125 of the Limitation Act is 
applicable to a suit to set aside a transaction of 
this nature as it is a surrender and not an alie- 
nationto which alone Art. 125 applies. N PAIKU v. 
Burwa, A. L R. 1927 Nag. 193; 10 N. L. J. 33 275 


WUl—Construction—Legacy burdened with 
trust or bare trust—Absegice of clear words of 
enjoyment, effect of. 

A testator devised some property to his brother 
who was his heir, to certain dependants and to his 
sister. He also made provision for certain offfrings 
at a temple and for other religious purposes, and 
directed that his brother-in-law D should make the 
said payments out of the income of eertain specified 
property. The income of the prqpegty aas more 
than sufficient to meet the expenses inthe Will. 
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* There was also a direction in the Will that “D and 


his heirs should do all acts conducive to conveni- 
ence such as transfer of patta’. The brother was 
asked to be present at the time of the performance 
of the ceremonies mentioned and to see they were 
properly conducted. There were, however, no clear 
operative words of enjoyment in respect of D. Ona 
claim being made by the brother that there was an 
intestacy as to the surplus income and that D was 
only a manager the properties without beneficial 
interest: 7 

Held, that on a constriction of the Will, the inten- 
tion of the testator was to give to D the property 
burdened with a trust with beneficial interest therein 
and not that he should only be a bare trustee in 
charge of the property for the purpose of meeting the 


expenses and that, therefore, there was no partial, 


intestacy. 

- In construing a Will where there are obvious omis- 
sions, the Court would be justified in supplying such 
` omissions as the dispositions in the Will would jus- 
tify. M SWAMINATHA PILLAI v. DURAISAMI PILLAI A. I. 

R. 1927 Mad. 681 82 


Husband and wife—Joint acquisition in husband's 
name—Mortgage by husband—Decree against husband, 
whether binding on wife—Benami transaction. 

_ Where property acquired by a business jointly 
‘owned by a Burmese husband and wife and managed 
by the husband stands in the sole name of the hus- 

band, a mortgage executed by the husbandand a 

decree passed thereon against the husband will be 

binding on the wife inasmuch as the husband is 
under such circumstances a benamidar of the wife 
in respect of any interest ehe may have in the pro- 
erty. R Ma E Mya v. Japan Corton Co., 5 Bur. 


. J, 218; A, I. R. 1927 Rang, 119 354 
Identification, as basis of conviction. See: PENAL 
Cone, 1860, ss. 395, 459 492 
Inam—Dharmilla service inam lands-—Grant for 


services partly past and partly future—Resumption. 

Dharmilla inam lands granted for services subse- 
quent tothe Permanent Settlement are prima facie 
resumable. If it further appears that the service is 
public, the lands are not resumable. But, if the 
service is. private or personal, a presumption arises 
that the lands are held in lieu of cash salary for 
the private service and, therefore, resumable. 

Even where lands are dharmilla inam lands and 
services are private and personal, if the terms of the 
grant show that they were given partly for past 
services and partly for future services, then it would 
be more a grant burdened with service rather than a 
grant as remuneration for future services, and the 
lands can be resumed. M RAJAH oF VIZIANAGABAM v. 
YADAGIRI Ramaswamt, 52 M. L. J. 283;-A. IR, 1927 
Mad, 448 9 49 
Income Tax Act (XI of 1922), 8. 22 (4)— Business 

conducted in different places—Income Tax Officer's 

power to call for accounts of branch office outside 

British India—Income Tax Appeal—Assistant Com- 

missioners duties. 

Sub-clause (4) of s. 22 of the Income Tax Act is a 
very wide one and gwes the Income Tax Officer very 
wide powers. An Income Tax Officer has power under 
the section, to call upon an assessee to produce the 
accounts books relating to a branch office of the 
assessge’y, business situated outside British India, 
when tke profits of such branch are received in 
British India. 
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Ordinarily it would be the duty of the Assistant 
Commissioner to satisfy himself that the proceedings 
of the Income Tax Officer werefn order*and the 
mere fact that he professes te Act under s. 23 (4) of 
the Income Tax Act would not be enough to ptevent 
the Assistant Commissioner from satisfying himself 
that the Income Tax Officer's claim was correct. L 
N. D. Rapua KISHAN & Sons v. COMMISSIONER or 
INCOME TAX, PUNJAB, A. I. R, 1927 Lah.5 ye 321 


ss. 33 to 35—Commissioner's power to 
rectify mistake to prejudice of assessee after one 
year—Application for review by assessee, effect of. 
In the absence of an express profision enabling 
the Commissioner to pass orders prejudicial to an 
assessee without any limit of time, his powers in this 
behalf are subject to the, same restrictions as those 
of an Income Tax Officer under s. 35 of the Income 
Tax Act, and consequently a rectification of a mistake 
in assessment by the Commissioner to the prejudice 
of the assessee after the expiry of one year from 
the date of demand made upon the assessee is not 
authorised by law. 
The fact that the assessee had moved the Commis- . 
sioner under s. 33 of the Income Tax Act to review his 


‘order on some other matters will not empower him 


to do so. L JEsA Ram v. COMMISSIONER OF INCOME Tax, 
28 P. L. R. 212; A. I. R. 1927 Lah. 421; 8 Lah. 347 

139 

Insanity, what amounts to. See O. P. O., 1908, O. 

XXXII, R. 5 363 

Insolvency— Official assignee, rights of. See Pre- 

EMPTION 368 


Insurance policy—Reservation of power to cancel 
policy, legality, of. 

A condition in an insurance policy that the insur- 
ance company has power to cancel the policy at any 
time during its currency subject to a notice on the 
part of the company and reftind to the plaintiff of a 
proportionate part of the premium already paid 
by him is neither void nor subject to the condition 
of good cause being shown for the cancellation” S 
CHOTIRMAL HIRANAND v. CLIVE Insurance Co., 19S. L. 
R. 316; A. I. R, 1927 Sind 116 ° 710 


Interest—Extortionate rate—Absence of undue in- 
fluence—Court's power to reduce rate--Compound 
interest, whether penal. 

The mere fact that interest is heavy is not sufi- 
cient to attract the provisionsof s 16 of the Contract 
Act. . 

A mere stipulation for covhpound intenest does not 
amount to a penalty. 

A Court has no power to reduce the rate of inter- 
est even though it is indubitably extortionate in 
the absence of other vitiating circumstances. A 
Kuarto v Jawara Perasan, A. I. R. 1927 All. 528 759 
— Interest when clagmable—Interest Act 

(XXXII of 1889)—Debt payable at certain times 

meaning of. j 

Neither under Common Law .wor under Contract 
Act can interest be claimed upon a debt paless there 
has been either an express promise to pay ‘iftterest 
or such promise isto be implied from the usage of 
trade or other circumstances. “ef < 

Where the instrument evidencing .the debt recites 
that ‘the sum will be paid on” gemard upto two 
years’ it cannot be held that the debt is payables at 
a certain time withjn the me&ning of the Interest 
Act, L KIRPAL SINGH v. Jwan MaL THAKUR Das, 28 

e 
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_ 1927 All. 444 
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"Interest Act (XXXII of 1839), S. 1. See Iwrenest 3 


mn S. 3. See INTEREST 644 - 
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P.-L. R. 174; 9 Lah, L. J. 149; A. I. R. 1927 Lah. 287; Exhaustiveness, presumption of. . 

8 Lah. 524 zori | A 644 Whenever a Statute deals with certain rights it is 
aen 5 | —N ; : easy to conclude that it deals with the total ambit ®. 
time ee eee mang Rc notion “of of those rights and leaves nothing standing outside 


interest, whether recoverable—Negotiable Instruments 
Act (XXVI of 1881), s. 80-—Interest Act (XXXII 
of 1839), s. 1—Contract Act (IX of 1872), s. 738— 
Equity. - 
A docfment described as a ‘ruga’ stated that the 
defendant's father had borrowed a certain sum of 
‘money which was to be debited to his account. No 
„time was fixed for re-payment of thisamount nor was 
‘there any stipulation -to pay interest. The amount 
was re-paid in three instalments before any demand 
Ina suit to recover interest: ; 
Held, (t) that interest could not be allowed under 
s. 80 of the Negotiable Instruments Act inasmuch as 
the document was not a promissory-note but a mere 
acknowledgment; < 
(2) that interest could not be decreed under s. 1 
of the Interest Act; 1839,inasmuch as there was no 
stipulation in document as to the date on which the 
amount borrowed was to be re-paid and there was no 
proof of any demand having been made ; ; 
(3) that interest was not recoverable under s. 73 
of the Contract Act inasmuch as there was no breach 
of contract either to pay the principal or interest; 
. (4) that the claim could not be based on grounds of 
equity inasmuch as the mere borrowing of money 
: does not imply a liability to pay interest thereon. “A 
c QULAB SHANKER Vv. MULOHAND NIMI CHAND, A, a 
Suit for necessaries supplied to minor— 
Interest as damage, whether allowable. 
“ Contract Act, 1872, 8. 68 





702 


Interlocutory orders—Res judicata. See ©. P O., 


. 1908, 3.11 129 
‘Ma Revision. See O. P. O., 1908, s. 115 385 
International Law—Foreign decree, validity. of. 


See JURISDICTION OF COURTS 673 
Extra, Territorial Jurisdiction—Principles. 
` See HINDU Law 438 


`r, “Interpretation of Statutes—Canons of interpreta- 


tion—Casus omissus—F'unction 
' Statutes. i 
It is not the function ofa Court to read into an 
-enactmeat words that are not there. Tho Courts 
are to construe its provisions according to their 
_ plain meaning and not to supply the deficiencies 


of Court - Penal 


-of the Legislature. Whether an omission flowed 


“from the forgetfulness of the draftsman or was in- 
tentional is no concern of the Courts and a casus 
omissus cannot be supplied by a Court of Law for 


-~ that*would be to make law. 


_ Itis well-settled that in construing a penal enact- 


- ment no case must be held to fall within it which 


_ dogs nq come both within the reasonable meaning’ 


¢ them.e L MUNICIPAL 


4 its terms as well as within its spirit and scope. If 
e Legeslature has not used words sufficiently com- 
@rehensivé to include within its prohibition all the 
cases which fall within the mischief intended to be 
“preyented, it ignot competent to a Courteto extend 
*ComMITTEE MULTAN v. BHAI 
Kisman OHAND, 28 P, L. R. 205; A. I. R. 1927 Lah. 275 

Ai ° ” 747 


See ` 


the provisions of the Statute. P CO SHEORARAN SINGH 
v. Kunsum-un-nissa, 52 M. DL. J. 658; A. IR. 1927 
P. O. 113; 29 Bom. L.R. 877; 40. W. N. 543; 40 A. 
367; (1927) M. W. N. 444; 31 O. W. N. 853; 25 A.L. J. 
617; 26 L. W. 326 (P. 0). |, 368 


—— Implied repeal. ; .. 

In order that one Statute may cancel another, the 
two must be mutually destructive. M Purto Pro- 
SECUTOR V. RANGANAYAKALU OHETIY, 52 M. L. J. 653; 25 
L.W. 738; A. I. R. 1927 Mad. 602; 28 Cr. L. J. 491; 38 
M. L. T. 373 5 667 

Proviso. 

A proviso excepts out of a previous section, or out 
of the earlier part of the section which contains it 
something which but for it would have been within 
the enacting part. B SULTAN RAHIM v. Ranownopst 
Murs, 29 Bom. L. R. 249; A. I. R.1927 Bom. 149; 51 
B. 224 140 

Retrospective effect. ; 

Unless from the language of Statute a contrary 
effect is clearly intended, every Statute, which takes 
away or impairs vested rights, must be presumed not 
to have a retrospective operation although this pre- 
sumption does, not apply to provisions, which affect 


only the procedure and practice of the Courts. N 
Keparnatu BHARGAVA v. NETRAM, A. I. R. 1927 Nag. 
127; 23 N. L. R. 50,10 N. L. J. 29 > 284 


Judgment not inter partes, admissibility of See 
EVIDENOR Acr, 1872, ss. 8, 43 774 
Probate —- Findings, how far - judgments 

in rem. 

A finding which is not essential to the judgment, 
in a Probate action does not operate as a finding in 
rem, although all that is essential to the decision 
that the executor was entitled to Probate including 
the genuineness of the Will must be taken to have 
been conclusively determined. Pat OHANDRESWaAR 
Prosan NARAIN SINGH v. BISHESHWAR PRATAP NARAIN 
Sıxan, 5 Pat. 777; A. L R. 1927 Pat. 61; 8 P. L. T. 510 

: 289 


Jurisdictlon—Civil Court—Suit to establish title— 
—-Power toaward mesne profits. . 
Where a person’s name has not been recorded as 

in possession of any share in a patti and in order 

to establish title to the share he is obliged to have 
recourse to the Civil Court,,the Civil Court has juris- 
diction to award mesne profits for the period during 
which he was kept out of possession. O Uprr NARAIN` 
SINGH v. Gor Prasan Sinan, A, I. R. 1927 Oudh 220 
: me 843 


Cutting of jungle*wood in possession of 
under-proprietor by superior proprietor—Damages 
—Claim, whether maintainable in Civil Court— 
Oudh Rent Act (XXII of 1586), s. 108, cl. 9 (e). 
Where damages are caused by the cutting of jungle 

wood in the possession of the under-proprietor by 
the superior proprieter and the act of cutting is treat- 
ed by the former as an agt of dispossession, t®e 
claim for damages lies in’ the Rent Court under 
cl. 9 (c) of s. 108, Oudh Rent Act. O RAGHURAJ 
SINGH v. WALI Monamaap, 4°07 W. N. 421; A. IR. 
1927 Oudh 188 ; Wa, TENG 5038 

Jurisdiction and defénce, distindtjgh between. 

See U. P. MuNIOIPALITIES Act, 1916, s, 267 (1) 446 
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Jurisdiction of Courts—Deerce of British Indian 
Court against non-resident foreigner, whether can 
be declared nullity by Courts vf British India— 
Jurisdiction for International and Municipal 
purposes, distinction between—International Law— 
Foreign decree, principles relating to the validity 
of. 


Although in a personal action to which none of the 
causes of jurisdiction apply, a decree pronounced in 
absentem by a foreign Court, to the jurisdiction of 
which the defendant has not in any way submitted 
himself, is by International Law an absolute nullity 
and must be regarded as such by the Courts of every 
other nation, yet when authorised by special local 
legislation it is valid and binding in the country of 
the forum by which it is pronounced. 

Where a superior Court in British India is asked 
to hold that a subordinate Court had no jurisdiction 


to pass a decree, the question must depend for its © 


answer on the nature and extent of the jurisdiction 
given to the subordinate Courts by the Legislatures 
of British India and not on principles of Interna- 
tional Law. AV. E. SMITH vV. INDIAN TEXTILE Co, 25 
A. L. J. 356; A. I. R.1927 All. 413 673 


dury trial—Verdiet 
carriage of justice. 


It is a cardinal rule of procedure that a Court 
should not interfere with the verdict of a Jury in 
Jury trials unless it is satisfied that there has been 
a miscarriage of justice. G Azimuppy v. EMPEROR, 
ae W. N. 410; A. I. R. 1927 Cal, 296; 28 Cr. ee 
4 : 


Kumaun Rules, r.15—Civil Procedure Code (Act 
V of 1908), ss. 100, 101, 102—Commissioner of 
Kumaun—Power to decide questions of fact in 
second appeal. 


of Jury—Interference-~Mis- 


The Commissioner of the Kumaun Division could 
not go into a question of factas an Appellate Court 
in second appeal in face of the provisions of ss. 100, 
10land 102 of the Civil Procedure Code. A Narr 
Rawat v. DAULAT RAM, A. I. R. 1927 All. 524 695 


Land Acquisition Aot (I of 1894)—Valuation— 
Likelihood of land being used as brick-field, whe- 
ther afactor to be considered, 


In assessingtthe value of a land sought to be ac- 
quired under the Land Acquisition Act, the fact that 
*there was a reasonable probability of its being used 
asa brick-lield but for the acquisition ought to be 
taken into consideration, G MORINI MOHAN BANERJEE 
v, SECRETARY OF STATE FOR INDIA, 31 C. W. N. 382; A. I. 
R.1927 Cal. 298 537 


Valuation, principles relating to—Rents: of 
adjacent buildings and of property under acquisi- 
tion, admissibility and value of —Claimant’s estimate 
ona different occasion, how far binding on him— 
Price paid by claimant, evidentiary value of— 
Prospective advantage due to scheme of development 
in question, claim for, whether permissible, 


In computing fhe compensation payable for 
land acquired under Act I of 1894 the income of 
property whether actual or hypothetical is, no doubt, 





` @ne of the starting points of valuation. But it is not 


the only element to be taken into consideration; to 
arrive at a fairly correct valuation, each of the three 
methods of valuation must be taken into considera- 
tion, namely (1) the opinion of valuators or experts, 
(2) tile pfig@ paid within a reasonable time in bona 


3 


GENERAL INDEX. 


957 
Land Acquisition Act~concld. 


fide transactions of purchase of the land acQuired of 
the lands adjacent to the land acquired aud possess- 
ing similar advantages and (3) a sumber qf years’ 
purchase of the actual or immediately prospective 
profits from the land acquired? . 

In estimating the value of property on a rental 
basis evidence as to rents actually paid by bora fide 
tenants of the property under acqiiisition should not 
be excluded nor can the rent be assessed as 4 mere 
multiple of a carpet area without referente to the 
amenities of tenements. 

A claimant is not precluded from proving by evi- 
dence of sales and purchases that his land is worth 
considerably more than that given byehim in some 
other proceedings and proving that his valuation 
there was in fact an under-estimate. 


The price paid by the chimant within afew years 
of the acquisition is to be taken into consideration 
while awarding compensation and when a deprecia- 
tion is relied upon, itis for Government to prove it. 

Upon a compulsory acquisition of property the 
seller is entitled to the value to him of the property 
in its actual condition at the time of expropriation 
with all its advantages and with all its possibilities 
excluding any advantage due to the carrying out of 
the scheme for the purpose for which the property is 
compulsorily acquired. SN, H. MIRCHANDANI v, 
SPECIAL LAND Acquisition OFFICER, Karacuy, A. I. R. 
1927 Sind 168 269 


———— 88, 18, 58—Civil Procedure Code (Act V of 
1908), O. L£, r. 10 (2)—Reference to Land Acquisition 
Judge—Parties, addition of, whether permissible— 
Reference as to wakf property—Trustee's right to be 
impleaded party—Application by some of the 
trustees alone, maintainability of. 


In a reference under the Land Acquisition Act? 
whether the reference is one relating to valuation 
or apportionment, the addition® of parties is under 
certain circumstances permissible. 

Addition of parties does not in any case enlarge the 
scope of enquiry in reference proceedings and, there- 
fore, does not violate the principle that a Court, in 
hearing a reference under the Land Acquisition 
Act, can only deal with an objection, which has been 
referred toit and cannot gointo any question raised 
for the first time by a party who had not referred 
any question or any objection to it under s. 18 of 
the Act. 

Where the question referred under the Land Ac- 
quisition Act is the market value of a. property 
which is wakf, it is open to any one of thè body of 
the trustees to come forward and ask that he should 
be allowed to appear in the Court*of the Judge and 
be permitted to place before the Court such mate- 
rial as hemay have in his power to enable the Court 
to arrive at a proper decision as to the value of the 
trust property. C Hasuim IBRAHIM SALEJI v. SECRETARY 
oF STATE FOR INDIA, 31 O. W., N. 384; A. I. R, 1927 Cal, 


352 . 539 


———— S. 54—Appeal—Point not raised before gial 
Court, whether can be raised in appeal. `~ 
Unless an objection is, specifically, gaken with 

regard to a matter stated in the award of the Cl- 

lector, such questicn cannot be urged ‘at the time of 

the heating of the case beforeethe e Coumt» Q 

SECRETARY or State ror INBIA vg TAKIR MAMAMMATP 

Manpal, 45 CO. L. J, 1854 A, 1, R.4927 Cal. 416, 349° 
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Landlord arid tenant—Death of lessee—Tenancy, 
whether terminates—Liability of legal representatives 

for rent. h f 

A tenancy does not terminate with the death of 
the lessee and his heirs and legal representatives are 
liable for the rent unless and until the lease is de- 
termined. L Bnora Nat#v. Monawmap, A. I. R. 1927 
Lah. 423 i 166 
—_—---—— Duty to keep premises in repair. See T 
fana Estoppel of tenant against denying landlord's 

title—Forfeiture—Overt act of landlord, necessity of. 

A tenant who has been let iato possession cannot 
deny his landlord’s title however defective it may 
be, so long ag he has not openly restored possession 
by surrender to his landlord. 

Denial of the landlord's title by the tenant does 
not cause a termination of the tenancy until the 
landlord Has by an overt gct shown his intention to 
determine the lease. . h h 

Merely setting up a title in a third person in a suit 
to which the landlord is not a party does not amount 
to a renunciation of the tenancy causing forfeiture. 
O MOHAMMAD SAYID V. ZARIR-UD-DIN AHMAD 771 


Permanent tenancy—Enhancement of rent, 
whether consistent with permanent tenancy. 
Enhancement of rent is inconsistent with the no~ 

tion ofa permanent tenancy. PO Duanna Mar 2. 
Morr Saar, 52 M. L. J. 663; A. I. R. 1927 P.C. 102; 29 
. Bom. L. R. 870, 310. W. N. 677; (1927) M. W. Bre 


Permanent tenancy—Varying reni—Annual 
leases—Presumption of permanency, whether arises. 





Although the fact that rent may he enhanced from ` 


time to time is not necessarily destructive of a per- 
manent tenancy, yet where, from year to year there 
has been a formal annual lease, the fact of the rent 
varying largely from time totimeisa strong indica- 
tion that the tenancy was an annual one. N FAKIRA v. 
Darrarrayya Krisung Want, A. I. R. 1927 mE 


Lease—Construction—Stipulation that tenant may 
hold so long as he paid prevailing rent—Tenancy-at- 
will or permanent tenancy. A 
The defendant's father sued the plaintifs prede- 

cessor for the execution of a perpetual lease. The 

suit was compromised by allowing the defendant's 
father to hold for 7 years from 1896—1903 on pay- 
ement of a certain rent. The compromise further 
provided as follows: “That after the expiry of the 
aforesaid stipulated period ending in the month of 
Chaitra 1309, the plaintiff shall possess and en- 
joy the said land on payment of the then pro- 
portionate reasonable ground rent. On the 
plaintiff agreeing’ to pay proportionate ground rent 
of the said land,, the defendant shall not be able to 
settle the said land with any other person; but if the 
plaintiff refuses to pay such rent, he shall amicably 
surrender such lant; if he fails to do so, then the 
defendant shall be able to eject him from the said 
land, and the jatter (the plaintiff) shall be bound to 
ay to the defendant such damages as he will suffer 
oneatcowat of breach of the said agreement” : 

~ Held, that the tenancy was not a tenancy-at-will 

after the expiry of the seven years and that the tenants 

were entitled to hold so long as they were content 
Sto pay the prévailing rent. P C NAYAN MUNJARI DASI 
v. KHAGENDRA Naty Das, A. I. R. 1927 P. O#116; 310, 


“WWW. 00; 25 A. La J. 6%; 26 D, W, 176; (1927 ) M. W. 
* N, 463; 39 M, L. 168 (P.O). 353 
K a 
. e 
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Legal Practitioner —Htiquette*-Likelihood of 
being witness—Withdrawal from case. 

It is desirable that a Vakil should not appear fi a 


case if he knows or has reason to believe that he- 


will be an important witness in the case; and that 
he ought to retire if he accepts the brief not know- 
ing or having reason to believe that he will be such 
a witness but discovering afterwards that he is a 
witness on a material question of fact. Pat 
OHENDRESWAR Prosap NARAIN SINGH, v. BISHASHWAR 
PARTAP Narain SINGH, 5 Pat. 777; A.I. R. 1927 Pat. 61; 
8 P. L. T. 510 289 


Legal Practitioners Act (XVIII of 1879), ss. 28 
to 31—Agreement for remuneration for work not 
pending in Court, whether must be filed in Court — 
Agreement unenforceable—Reasonable compensation, 
whether can be claimed—Contract Act (IX of 1872), 
s. 70—Engagement of Mukhtear—Presumption. 
The provisions of s. 28 of the Legal Practitioners 

Act arevery wide and comprehensive and they in- 

clude services rendered in respect of business done 

by Pleaders, Mukhtears or Revenue agents even in 
connection with cages not pending in Court. 

Where a legal practitioner bases his claim for 
remuneration on an agreement and that agreement 
is not enforceable in law under the provisions of 
s. 28 of the Legal Practitioners Act, it is not open 
to him to claim a reasonable remuneration for work 
mone under the provisions of s. 70 of the Contract 

ct. 

Where a Mukhtear who has been engaged for build- 
ing up cases proposed to be instituted and to look 
after the cases in Court as a Mukhtear did not give 
notice to the High Court as required by the rules in 
cases where a legal practitioner accepts any appoint- 
ment as a servant, the presumption is that he accepted 
engagement as a Mukhtear and not as a servant. Pat 
Kamakura NARAYAN SINGH v, KALYAN SINGH, 8 P.L. T. 
175; A. I. R. 1927 Pat 178 559 


Legal Representatives’ Suits Act (XH of 1855), 
See TRESPASS 62 
Lekhamukhl mortgage, incidents of. See Mort- 
GAGE 549 


Letters Patent (Rang), cl.13—Order by Original 
Side of High Court appointing Receiver—A ppeal— 
‘Judgment'—Order appealable under Civil Proce« 
dure Code, whether judgment. 

Where an appeal from an order*is allowed by 
the Civil Procedure Code, such an order should 
be construed as a ‘judgment’ within the, meaning of 
s. 13 of the Letters Patent (Rangoon). An order made 
on the Original Side of the High Court appointing a 
Receiver, is, therefore, appealable under the Letters 
Patent. R ÅRUMUGAM CHETTYAR V. KANAPPA OHETTYAR, 
5 R. 99; A. I. R. 1927 Rang. 139 791 
- (Rang.), S. 13—Refusal of leave to amend— 

Appeal, competency of. 

An order refusing leave to amend a plaint is a 
judgment within the meaning of s. 13, Letters Patent 
of the Rangoon High Court and is, therefore, appeal- 
able under the Letters Patent. R P. M. CHETTYAR 
Firm v. Ma Sutve Pon, 6 Bur. LgJ. 49; 5 R. 115; A. 
I. R.1927 Rang. 154 628 


Libel—Fair comment and privileged occasion—Aver= 
ment of particulars of facts and circumstance 
Facts outside passage complained of, whether may 
be relied in defence. 

Where in a suit for damages for libel the defend 
ants did not deny the publication *but denied 
that the words were defamatory and Pigadedthat in 
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é : 
.so far as they consisted of allegations of facts they 
were true in substance andin fact and in so far as 
they consisted of expressions of opinion they were 
fair comment made in good faith and without malice 
“upon the said facts” which were matters of public 
interest, facts other than those contained in the 
passage complained of, as introductory to the com- 
ment, cannot be introduced as forming the subject 
of that comment. 
Where in a suit for damages for libel the defence 
isa that the words used were fair comments on 
` matters of public interest (not necessarily confined 
to those mentioned in the passage complained of) 
and that the occasion was privileged, the plaintiff 
is entitled to be furnished’ with particulars of the 
facts said to be matters of public interest upon 
which the matter complained is alleged to be a fair 
comment and with particulars of circumstances and 
occasion as render the- publication privileged. G 
SUBHASH OHANDRA BOSE v. R Kraut, 54 O. 73; A. 1. 
R. 1927 Cal 297 565 


License—License coupled with grant-—Revocation. 
See Basements Aot,.1882, ss. 52, 60 393 


Licensor and licensee—Licensor’s duty to disclose 
defects. See Torts 210 


Limitation Act (IX of 1908}, ss. 2 (7), 14— 
Application for execution of Subordinate Judge's 
decree filed on last day before Munsif by mistake— 
Time, if can be excluded—Good faith, meaning of. 
Good faith for the purpose of the Limitation Act 
resupposes due care and attention and s. 14 of the 

Pimitation Act has no application if there is wilful 

neglect or default. Where a décree-holder post- 

pones taking action till the very last moment and 
though the decree is one of the Subordinate Judge 
he files the execution application in the Munsif's 

Oourt by carelessness his act cannot be said to be 

done with due care and attention and he is not 

entitled to have the time during which the petition 
was pending in the Munsif's Court excluded under 

s. 14 of the Limitation Act. ; 


The question whether particular facts attract the . 


operation of s. 14 of the Limitation Act is a mixed 
question of law and fact. Pat Fazio. JAMIL v. 
HALAL-UD-DIN, 8 P. L. T. 561; A. I. R. 1927 Pat. 256 


674 

o m S, 5, 
See O. P. C., 1908, s. 114 766 
See O. P. O.. 1908, s. 151, O. XLIV, r. 1 320 
See O. P.O, 1908, O. XXII, rg. 4, 11 841 





s. 5—Appeal, delay in filing—Appeal filed 
in wrong Court under legal advice—Extension of 
“time. 

Where an appellant acting bona fide on the advice 
of Oounsel files his »ppeal in the wrong Court and 
on discovering the mistake promptly files it in the 
proper Oourt, he is entitled to an extension of the 
period of limitation for filing the appeal under s. 5 
of the Limitation Agt. A Ram Lan v. MUSHTAQ ALI, 
L. R. 8 A. 119 Rev. 77 
———- S, 5—Appeal—Delay -Negligence of Plea- 

der's clerk—Hatension of time, 

Time cannot be extended under s. 5 of the Limita- 

tion Act where a Pleader's clerk is to be blamed for 

the delay inasmuch as the negligence of the agent 
is the negligence ofthe party and there can be no 

distigction Between the two. Pat Gorau PATWA v. 

DIGAMBARGINGH, A, I R. 1927 Pat. 232 : 448 
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; S. 5—Appeal—Limitation—Extension of 
time—Mistake of Pleader—Absence of due care and 
attention. ° y ase a 
Although a bona fide mistake on the part of a 

Pleader may bea sufficient cause. for extensipn of 
time for filing an appeal under s. 5 of the Limitation 
Act, yet no mistake is bona fide unless made in spite 


of due care and attention. R Ma Mews Yon v. Ma Pu, 
5 Bur. L. J, 227 * . °’ 363 


- S. 5—Appeal—Limitation—Estension of 
time— Review, time spent in, when to be excluded— 
Bona fides, necessity of. 

Before granting extension of time for filing an 
appeal, the Court must be fully satisfied of the 
justice of the grounds on which it is sought to 
obtain an extension of time for attacking ‘tHe decree 
and thus depriving the Successful litigant of the 
advantages which he has obtained. 

An appellant is not entitled as of right to deduct 
the period during which he had been prosecuting an 
application for review to the lower Court. On the 
contrary, time taken in prosecuting an application 
for review ought not to be deducted unless there is a 
reasonable ground for asking for a review. B 
Susuerri Narayan Kamat v, VENKATESH LAXMAN KANAT 
29 Bom. L. R. 344; A. I. R. 1927 Bom. 221 432 


——— 88. 5, 14—Appeal, delay in filing—Appeal 
filed in wrong Court—Time spentin prosecuting 
appeal in wrong Court, whether can be excluded, 
Where an appellant acting under a bona fide mis- 

take presents hisappeal in a wrong Court end pro- 

secutes it with diligence and on discovery of the 
mistake the appeal is preferred in the proper Court, 
he is entitled to have the time spent in prosecuting 
the appeal in the wrong Court excluded from the 
computation of the period of limitation prescribed, 
for the appeal. A Kisman Lar v, Tika, 25 A. L. J. 
. 


410 750 
= 5. 10. See TRANSFER oy PROPERTY Act, 1882, 





s. 99 8 
S. 10—LExpress trust—Moveable property 
entrusted to sipurdar—Suit to recover property after 

8 years—Limitation. ` . ; 

Certain moveable property left by a lady who was 
murdered in 1914 was put in chargé of a sipurdar 
until the decision of the criminal case arising out 
of murder. In a suit brought by the reversionerse 
after 1921 to recover the property against the legal 
representatives of the sipurdar: 

Held, that it was a case of an express trust 
within s. 10 of the Limitation Act and that the 
suit was not barred. O AKBAR SINGH v, Ray BAHADUR 
SINGH . œ 427 


s. 12 (2)—Application for copy of judgment 
returned for insufficiency of stamps—Re-filed with 
fee required—Period between date of original 
application and that of re-filing whether time 
“requisite for obtaining copy"—Oudh Civil Digest, 
r. 889. e 
Where copies of judgment and decree arg applied 

for ona certain date but the application is retuvhed 
on the ground that the folios supplied wese insuff- 
cient and it is re-filed with the additiénal *stames 
made good, the period between the date on which thg 
application was originally filed and Jhat gn whjch it 
was re-filed cannot be considered as time “requisitd, 
for obtaining a copy” within thg Meaning ofsub-s, 2. 
of s. 12 of the Limitation *Act, it beinty the 
a 

A ia 

e 
ry . 
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duty of the applicant himself to compute the neces- 
sary charge and file with the application a skeet or 
sheets gf stampgd copying paper equal in value to 
the charge for the copy. ` i 

No. period can þe regarded as requisite under the 
Limitation Act,* which need not have elapsed 
if the party concerned had taken reasonable and 
proper steps to obtain a copy of the decree or order. 
O GuparpaL SINGH v. NAGESHAR BAKHSH SINGH, 40. 
W. N22a0; A. I R. 1927 Oudh 129. 136 


-———— S. 12 (4), Sch. I, Art. 158—Civil Procedure 
Code (Act V of 1908), s. 115—Application to set. 
aside award—Omission , to exclude time taken in 
obtaining c&8py—Dismissal of application—Errone-~ 
ous deciston on question of limitation—Revision— 
Inter ference-—Jurisdiction. 

f Where ‘an application tp set aside an award was 
made more than 10 days after the award was filed 
and the Court wrongly failed to exclude under s. 
12 (4), Limitation Act, the time taken in obtaining 
the copy of the award and dismissed the application 
as being out of time: EAS 

Held, that there was merely an erroneous decision 
.upon a question of limitation which did not afford 
ground for the exercise by the High Court of its 

«powers of revision under 8. 115, Civil Procedure 
Code. 

The term ‘jurisdiction’ in s.115, Civil Procedurs 
Code, is used in the ordinary sense, that is, a jurisdic- 
tion local, pecuniary, personal or with reference to the 
subject-matter of the suit. M PITCHAIKALA MANGAMMA 


`v, NALLAMATI Pepa AMMANNA, 26 L. W. 15; A. LR. 
1927 Mad. 660 ae 514 
——— 5, 14. i 
See LIMITATION Act, 1908, ss. 2 (7), 14 674 
See LINITATION AOT, 1908, ss. 5, 14 750 





8.14—Punjab Tenancy Act (XVI of 1887), 
s. L5—Proceedings for issue of notice of ejectment 
—Suit to contest diability to eyectment—Subsequent 
suit for possession—Limitation—Eaxclusion of time 
—Court'—‘Defect of jurisdiction.’ 

The time during which the plaintiff has been pro- 

< secuting proceedings under s. 49 of the Punjab Ten- 
ancy “Ach for issueeof notice of ejectment to the de- 

. fendant cannot be excluded under s. 14 of the Limita- 
tion Actin c&mputing the period of limitation for 

a suit for possession inasmuch as the notices of eject- 

e ment in these cases are issued by a Revenue Officer 
and not a Court. Nor can the period during which 
the plaintiff was subsequently unsuccessfully resist- 

Jing a suiteinstituted by the defendant ina Revenue 
Court % contest his liability to ejectment be ex- 

. eluded under the section asthe suit cannot be held 

‘+o havefailed fer want of jurisdiction or any other 


-` like. cause. L ABBAS Anr.Kuan v. Yusar ALI KHAN, 
` 98 P. L. R. 158; A. I. R. 1927 Lah. 186; 9 Lah. L.J. 
215 254 
——-—— 8.18 Seer TRESPASS 62 


—i——- $, 18—-Extension of time on grounds of 
equity. See TRESPASS 62 
— s. 18%, Sch. I, Arts. 62, 120-—Fraud—Active 





2 ssoncealment by defendant, necessity of—Averment™ 


-ø of facts relating to fraud—Money received ‘for the 
` plasttiff’s use’, what, amounts to-—Privity. 

In order to attract the provisions of s. 18 of the 
© Limitation Act, here must be an intentional conceal- 
. mønt ofefactse by the defendant with # design to 
* keep*the plaint#t froh -the knowledge of his right to 
-*  Gnstjtrtte the suit, $ . 

. š e 
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A plaintiff is only entitled to the bensit of # 18 


of the Limitation Act when he shows that he was. 


prevented by fraud from knowledge of his‘ right to 
institute a suit. 


ree Baer |. 
Moreover, it is incumbent on a plaintiff, seeking 


the benefit of s. 18 of the Limitation Act, to distinctly 
allege the particular fraud, by which he has been 
kept from the knowledge of his right of suit against 
the defendant, specifically and with detailed par- 
ticulars. : 

Article 62 of Schedule FE of the Limitation Act 


applies only to those cases in which on-the date | 


of the receipt of the money by the defendant, the 
receipt is by him, for the plaintiff's use, and does 
not apply to cases in which the money received by 
the defendant becomes by subsequent events money 
received for the plaintiff's use. 

Jn an action for money had and.received, there 
must be some privity of a legally recognizable nature 
between plaintif and the defendant. 

A filed a suit against a Lambardar’s representative 
for his share of the profits for Faslis 1320 to 1323 
The defendants filed.a written statement on 13th 
September, 1917, that they had paid A’s dues also to 
B and C. The defence was upheld and A's suit was 
dismissed on 13th August, 1918. This decrée was 
alirmed on appeal on lith March, 1919. A sued B 


and C on 23rd August, 1921, for recovery of his share 


of the profits received by them: f 

Held, (1) that the plaintiff could not avail himself 
of s.18 of the Limitation Actas there was no active 
concealment of facts by the defendants; 

(2) that he could not at any rate exclude any period 
subsequent to 13th September, 1917; 

(3) that the defendants having denied the receipt 


of the plaintiffs’ share it cannot be said that they . 


received the money ‘for the plaintiffs’ use’ and the 
proper Article governing the suit was Art. 120 and 
not Art. 62 of Sch. [of the Limitation Act. A GULAB 
Rarv. Tursi Ram, A. IR, 1927 All. 437 322 


s. 19—Acknowledgment—Letter by debtor 
asking for accounts, whether acknowledgment of 
liability. 

A letter by a debtor to his creditor definitely 





„asking the latter to send a copy of the account 


showing what amount was due by him to the cre- 
ditor is a sufficient acknowledgment for purposes of 
s. 19 of the Limitation Act, L Kirpa Rau-Kasur Ray 


<v. Devt Dayar Mat-Duan Rag, 28 P. L. R. 169; 9 Lah. 


L. J. 146 544 


——— S. 20, Sch. |, Art. 182—~—Application for 
execution—Part-payment by judgment-debtor—Pay- 
ment certified beyond limitation period—Limitation 
whether saved—Payment towards interest as such. 
A payment by the judgment-debtor of a certain 

amount’ towards part satisfaction of the decree which 

is certified beyond the period of limitation does ‘not 
revive limitation unless it falls within s. 20 of the 

Limitation Act. S KuimanmaL v, AssanMAL 796 


——— Sch. |, Art, 11-A—Civgl Procedure Code (Act 
V of 1908), O. XXI, r. 98—Obstruction -to delivery 
of exécution—Removal of 
claimant to declare decree in another suit 
and to recover possession—*Limitation, . 
There was a dispute between the plaintiff and the 

defendant with regard to a house. The matter was 

referred to arbitration and a decree was passed in 
terms ofthe award, The defendant gueg the tenant 
i pi Ta h 


void 


obstruction—Suit by - 
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of the Rouse and sought delivery of possession in 
“execution of his decree against the tenant. The 
plaintiff obstructed on the ground that the award 
degree was fraudulent and that he should not be dis- 
possessed until he took steps to set that decree 
asida, but his obstruction was removed and posses- 
sion was delivered tothe defendant on 13th October, 
1921. The platntiff sued on 5th July, 1923, for pos- 
session of the property after declaring that the award 
and the decree based uponit were obtained by fraud: 

Held, that the suit did not fall under Art. 11-A 
of the First Schedule to the Limitation Act inas- 
much as it was not one to, establish the plaintiff's 
right tothe present possession of the property 
which he claimed in the execution proceedings and 
was not, therefore, barred. B RUKMABAL Datusa Powar 
v. FAKIRA Hanmantsa Cuavan, 29 Bom. L. R. 230; 51 
B 158; A. I. R. 1927 Bom, 184 40 


m Soh. |, Art. 12A. See TRANSFER or Pro- 
PERTY Act, 1882, s. 99 89 


—~— Arts. 39, 49. See Trespass 62 
Arts. 57,62, See PRINCIPAL AND 





ete nent 











AGENT 224 
~ Art. 62, 

See LIMITATION Act, 1908, s. 18 322 

See TRANSFER OF Prorerty Act, 1882, s. 108 707 

ane Art. 96, See Trespass 62 

aa At. 97. See TRANSFER OF PROPERTY 

Act, 1882, s; 108 707 





ee Arts. 97,132—Mortgage—Suit by 

stranger—Mortgagor found to have no right over 
morigaged properties—Suit by mortgagee to recover 
amount of loan from mortgagor personally—Limi- 
tation—Failure of consideration—Starting point 
of limitation. 


A mortgaged certain properties to B on 6th August, 
1907. A made default in payment of interest after 
some time. B sued and obtained adecree. C subse- 
quently sued for a declaration that he was the owner 
of the properties. This suit was decreed in C's 
favour by the Appellate Court on 11th March, 1918. B 
sued on Yth August, 1919, to recover from A personally 
the amount advanced by him to A with interest 

thereon: 

#eld, (1) that the suit was not one to recover money 
due on. tha mortgage but for money paid on an existing 
consideration which afterwards failed, falling within 
Art. 97 of Sch, I of the Limitation Act; 

(2) that at the time of the loan there was no failure 
of consideration upon which the loan of the money 
and the promise to re-pay it with interest were made 
since the obligation on that promise was for some 
time observed, that the failure of consideration 
for the, loan did not ocour till 11th March, 1918, when 
the final decision of the Courts upholding C's rights, 
was made and that the suit being within three years 
of this latter date was not barred by limitation. PC 
Ma Huirv. FATIMA BIBIS? M. L.J. 579; A. I. R. 1927 
P. O. 99; 29 Bom. L. R. 863; 4 O. W. N. 517; 31 O. 
W. N. 830; 5 R. 283; (1927) M., W. N. 489; 26 L. W. 














42942. 0.) 414 
Art. 116. See TRANSFER OF PROPERTY 
Aor, 1882, s. 108 : 707 
Art, 120, See Hixpu Law—Winow 

ee 27 
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—— Sch. |, Art. 120—Suit for declaration that 
Record of Rights under s. 179, Madras Estates Land 


Act (I of 1908) was wrong—Cause of action when. 
a a 


arises. 

A suit by a landholder under the proviso tos. 179, 
Madras Estates Land Act, for a declaration that dn 
entry in the Record of Rights to the effect that the 
defendants are entitled to occupancy rights is wrong, 
is governed by Art. 120 of Sch. I of the Limitation 
Act and time begins to run from the date gf ¢he 
entry. The omission to bring such a suit within 6 
years from the date of a prior denial of the plaintiff's 
right is immaterial inasmuch as the entry gives a 
fresh cause of action. M BADAM SURYANARAYANA V. 
YALLA BULLAYYA, 52 M. L.J.323; 25 L. W°? 367; A. I. 
R. 1927 Mad. 568 ° 85 


Art.125, See HINDU Law—Wipow 
: 275 
———— Art. 125—Transfer of property by 
Hindu female—Suit for declaration that transfer 
does not affect full prorietary rights—Limitation— 
Omission to sue—Reversioner, whether can challenge 
mortgage by alience. 

A suit by a reversioner for declaration that a 
sale effected by a Hindu female does not affect his 
reversionary interests is governed by Art. 125 of the 
First Schedule of the Limitation Act and where a suit 
for such a declaration is not instituted in time, the 
reversioner cannot institute a suit for a declaration 
that a mortgage executed by the alienee is not bind- 
ing on him or the property. O BADRI PRASAD v. 
Baoucua, A. I. R. 1927 Oudh 217 52 
ae Art. 132. See LIMITATION ACT, 

414 











1908, Sou. I, Arts. 97, 132 


—— Arts. 142, 144—EHjectment suit~ 
Possession, evidence as to, weak on both sides— 
Possession, whether follows title—Burden of proof 
— Presumption of possession from title, nature uf. 

Where in an ejectment suit the evidence of pos- 





„session within 12 years of the suit is found to be 


equally valueless on both sides, the plaintiff fails 
to satisfy the burden of proof cast upon him 
of proving his possession within that period by 
proving merely that title at someeantecedent period 
existed in him, 

In a suit for ejectment it is for tlfe plaintiff to 
make out satisfactorily that he was in possession 


- within 12 years before the suit and the dispossession 


was within that period. There are only two excep- 
tions to this principle, the first being where the 
Court is unable to make up its mind one way or the 
other on account of the conflicting evidence *in the 
case in which the Court may rely upon the presump- 
tion as to possession and decide im favour of the 
plaintiff, and the second exception, where the pro- 
perty is such that the plaintiff cannot prove effective 
possession for 12 years, such as an open site, jungle 
land, or a vast waste. . 

The presumption that possession follows title is 
one that a Court may draw in the circumstances of 
a case. It is not one that the Court*is bound to 


draw. M VISHNUBHOTLA VENKATA SomMAyazuau s . 
2 
+ 


Sista SATYANARAYANA, 25 L. W. 603; A. I. R. 19 
Mad. 509; 38 M. L. T. 366 5813 


-—— Art.144 See Co-ownzrs. 691° 
aana Art. 148, s TE 
. See Mortdace š ° © 529. 

See TRANSFER OF ProrertY Act, 1888, 8,99 | 89 ° 
ad . By 
. . 
e e 
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——— Sch. I, Art.149-—Natham poramboke land 
—H rection of pucca shed and enclosure by fence— 
_ Adverse possession—Grant of patta for trees, effect 
- Ofe . $ 
Possession to be, adverse should be adequate in 
continuity, in publicity and in extent. Where a per- 
-séo and his ancestors had been in uninterrupted 


possession and, enjoyment of a natham poramboke ` 


land for pver 60 years by putting up a pucca that- 
chad building thereon for tethering cattle and storing 
hay dod had enclosed the site by a fence all round: 

Held, (1) that the person in possession acquired 
title by adverse possession; 

(2) that: the fact that the Government had issued 
patia for Some trees on the site and levied assess- 
ment thereon could not affect the exclusive character 
of the possession of the site. M BECRETARY or SATE 
vor INDIA v. MUTHUKUMARA Pinna, 25 L. W. 349; A I 
R. 1927 Mad, 456; 38 M L. T. 348 36 


————— Art.155, See Or. P. O., 1898, ss. 4 
(1) (1), 842, 415A, 449 (1) (c) 657 








—— Art.158, See LIMITATION Acr, 1908, 
s. 12°(4) 514 
— Art. 164. See C.P. C., 1908, O. V, 
R. 20 651 


~m Ârts. 166, 181—Orissa Tenancy Act 

(II of 1918), s. 22? (3)—Reni-decree—Sale—Benami 

purchase by judgment-debtor—Application to set 

aside sale—Limitation. 

An application under s. 227 (3) of the Orissa Ten- 
ancy Act for setting aside the sale of a holding for 
a rent decree on the ground that it has been pur- 
chased by the judgment-debtor himself in the name 
of another person is governed by Art. 181 of Sch. I 
of the Limitation Act and not by Art. 166. Pat 
ANANTA CHARAN Papuan v. NIMAI BAHUBALENDRA, 8 P. 





L. T. 186; A. I. R. 1927 Pat. 177; 6 Pat. 366 564 
h Sa Art. 182. 

See O. P. C., 1908, s. 38 279 

See Limrrarion Aor, 1908, s. 20 796 

> - AE 182 (7)—Decree directing 





annual payments and ordering delivery of property 

on default—Application for realising amounts 

defaulted and por delivery of property— Limitation 

—EHach default whether gives fresh starting point. 

A obtained a decree against B in 1916 under 
which B was to remain in possession of certain pro- 
perties and to pay a certain sum of money annually 
on a specified date to A. It was further provided 
in the decree that on default of payment of anin- 
stalment,*the properties would be made over to 
A. A applied in the year 1924, after the date fixed 
for payment, for recovery of the instalments due for 

“the years 1923and 1924 and also for delivery of the 
properties to her according to the terms of the 
decree. B contended that as he had made no pay- 
ments at all after the date ofthe decree and that 
as no payments had at any rate been certified under 
O.: XXI, r. 2, of the Civil Precedure Code the ap- 
plication for execution was barred: ; 

Held, (4) that upon a true construction of the 

# gacree each instalment as it “became due was a claim 
ø originating under the decree from the date when 

such, @lajm arose and,that, therefore, under the pro- 
® visions „of cl. 7 of Art. 182 of Sch. I of the Limita- 


« tion Act the elaim for recovery of the amounts 


° 
. 


was not bared even if the allegation “that no pay- 
pients ware mage were true; 
e e 
. s e 
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Limitation Act—1908--coreld, . 


(it) that the claim to have the propertic8 made 
over, was also not barred inasmuch as on the occg- ' 


sion of default in each payment the right to bave 
the said properties made over arose. P C MAUNG Sgn 
v. Ma Tox, A.J. R. 1927 P. C. 146; 53M. L. J. 22; 
(1927) M. W. N. 442; 1 Luck. Cas 192; 29 Bom. L. R. 
1014; 46 C. L. J. 123; 5 R. 422; 39 M. L.T. 144 (P. O.) 
ké 736 


———— Sch. |, Art, 183—Application for trans- 
mission of decree from High Court to District Court, 
whether revival of decrée—Ministerial act—Sgrvice 
of notice on judgment-debtor, effect of. 

An application for transmission ofa decree from 
the High Court toa District Court is not by itself 
a revival of the decree within the meaning of Art. 
183 of Sch. I of the Limitation Act inasmuch as it 
is a mere ministerial act of an officer of the Court 
and not a judicial act of a Judge. 

Neither the fact that the decree-holder had applied 
by a petition to the High Court, nor the fact that 
notice had been issued to the judgment-debtor and 
on his objection tothe application a consent order had 
been passed, takes such an order of transmissicn out 
of the class of ministerial orders and makes ita 
judicial order. PG Banku Bewary CHATTERJI v. 
Narainpas Durr, A. I. R. 1927 P. O. 73; 52 M. L. J 
565; (1927) M. W. N. 338; 4 0, W. N. 474; 310. W.N. 


589; 29 Bom. L. R. 850; 38 M. L, T. 90; 45 0. L.J. 
507; 54 ©. £00; 26 L. W. 180 (P. O.) 24 
Limitation and Code of Civil Procedure 


(Amendment) Act (XXVI of 1920), See O, P. 
C., 1808,0. XLIV, R. 7 555 
Madras City Municipal Act (IH of 1919), ss, 287, 
288. See ELECTRIOITY Act, 1910, s. 12 396 


Madras Civil Courts Act (IH of 1873), as 
amended by Act (Il of 1916), ss. 12, 18—Court 
Fees Act (VIL of 1870), 8. 7, el. v--Suit for declara- 
tion as to factum and validity of adoption—Valua- 
tion for purposes of jurisdiction. 

A suit for a declaration as to the factum and valid- 
ity of an adoption which may directly or indirectly 
affect the title to land is not a suit for land within the 
meaning of s. 14 of the Madras Civil Courts Act 
of 1873 as amended by Act of 1916 andis governed 
by s. 12 thereof, by which the valye of the subject- 


matter of the suit determines the forum for purposes , 


of jurisdiction. The subject-matter of the suit being 
the factum and validity of the adoption, its value is 
the real market-value of the land affected and not the 
notional value calculated under the Court Fees Act, 

The general principles deducible for valuation for 
purposes of jurisdiction where no special method of 
valuation has been provided by Statute are, (1) that 
where the subject-matter of a suit is wholly unre- 
lated to anything which can be readily stated in 
definite money terms, the plaintiff, having to put some 
money-value for the purpose of jurisdiction, must put 
a more or less arbitrary value, and, if there are no 
factors in the case from which the Court can say hig 
valuation is wrong, or dishonest the Court will accept 
the valuation and (2) that where the subject-matter ig 
so related to things which have areal money-value 
that the relief asked for will affect these, the value of 
the suit for the purpose of jurisdiction is to be taken 
as the market-value of the property affected. M 
VASIREDDI VEERAMMA Vv. MARUPUDI BUTOHIAH, 25 L 
W. 440; 52 M. L. J. 881; A. I, R. 1927 Mad. 563; 50M, 
646 ‘os ° 379 
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_ * Madras District Municipalities Act (V of 1920), 

s.a 249, Sch. V (q)—‘Machinery likely to be 
. dangerous to human life’, meaning of—Provision 
* for two distinct bodies to require license for same 
act, effect of—One of the provisions, whether 
impliedly repealed—Madras Local Boards Act (XIV 
of 1920). : 


Machinery likely to be dangerous to human life 
within the terms of Sch. V (q) of the Madras District 
Municipalities Act is not confined to machinery dan- 
gerous to the outside public. 

Section 249 of the Madras District Municipalities 
A& which confers’ the power on a Municipality of 


requiring licenses for uses of certain kinds of machi- 


nery is not rendered inoperative by s. 193 of the Mad- 
ras Local Boards Act which confers a similar power 
on District Boards in some cases by the same area, 
since both the rights vesting in the two distinct bodies 
can consistently exist together. M Tue Pustic 
PROSECUTOR v. RANGANAYAKALU CuHETTY, 52 M. L. J. 653; 
25 L, W. 768; A. T. R. 1927 Mad. 602; 28 Or. L. J. 491; 
88 M. L, T. 373 667 


Madras Estates Land Act (1 of 1908), s. 3 (5) 
—Post-settlement inam—Grant by zemindar of 
portion of village of both warams on permanent 
kattubadi—-Grantee, whether landholder—T'enants 
let into possession, whether acquire occupancy rights 
—Lands, whether ryoti. 


Where a zemindar makes a post-settlement inam 
grant of a portion ofa village with both varams on 
a permanent kattubadi, the grantee is a landlord 
within the meaning of s. 3 cl. (5) of the Madras 
Estates Land Act. 

A dharmila inam of both the varams in certain 
lands was granted by a zemindar. The defendants 

. were in possession for several yeags both before and 
after the passing of the Madras Estates Land Act 
paying rent to the inamdar: 

Held, that the land must be presumed to be ryoti 
in the absence of proof to the contrary and the de- 
fendants who were let into possession by the grantees 
acquired occupancy rights under s.6 of the Madras 
Estates Land Act. M BADAM SURYANARAYANA v. YALLA 
Burrarya, 52 M. L.J. 323; 25 L. W. 367; A.L R. 





1927 Mad. 568 85 
S$. 3«(7)—Old waste—‘Decree of Court 
establishing that the ryot has no occupancy right”, 


* meaning of-—Decree effectively depriving ryots of 
possession, effect of. 


The words “final decree of a competent Civil Court 
establishing that the vyot has. no occupancy” in the 
last clause of s. 3 (7) of the Madras Estates Land 
Act do not imply that the decree relied on must 
contain these ipsissima verba but mean any decree in 
which the occupancy right has Leen and ought to 
have been specifically in issue in the suit and has, 
therefore, been explicitly or implicitly decided in the 
suit in which the decree was passed. 


Where a landholder obtained a decree declaring 
him entitled as against the tenants to physical pos- 
session and in execution of the decree ousted them 
from possession and they took no steps to establish 
their occupancy rights, the decree must be held to 
have established that the tenants had no occupancy 
rights within the meaning of s. 3 (7) of the Madras 
Estates Land Act. M KOMMARAJU NARASIMHAMN 42. 
Kong Sa ear 25 L. W. 658; 52 M, L. J. 682; A. I 
R. 1927 . 610, 157 
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Madras Irrigation Cess Act (VI! of 1865),s. 1 
—Water cess, imposition of, for unauthorised 
use of water—Opinion of Collector as to swficiency 
of water, finality of. 

On the question whether, there was sufficient water 
for justifying levy of penalty uaderthe Madfas Irri- 
gation Oess Act the opinion @f the Collector is final 
subject to an appeal to the proper. authority. MS. 
M.S. GOPALA Iver v, SECRETARY OF STATE FOR INDL, 38 
M. L. T. 205 . 346 


Madras Land Revenue Assessment Act(| of 
1876),S. 6—Suit for separate registration—Facts 
to be proved—Madras Permanent Settlement Regula- 
tion (AXV of 1802)—Permanent Settlement—Income 
of every village estate, whether included in calculat- 
ing peshcush—Presumption—Burden bf proof. 


In a suit by a zemindar under s. 6 of fhe Madras 
Land Revenue Ssttlement Act of 1876, tg have it 
declared that the suit lands should be separately 
registered in the name of the defendant, it is essential 
that the property which the plaintiff wishes to have 
separately registered should have once formed part 
of his permanently settled estate and should, at the 
time of the suit, belong to a. different owner. 

There is no presumption that in settling the pesh- 
cush to be paid by the zemindar under Permanent 
Settlement Regulation XXV of 1€02, the income of all 
the lands in every village of the estate was taken 
into calculation. : 

Although as between the zemindar and the Gov- 
ernment the onus of proving that any portions of 
the estate were reserved at the time of assessment 
might lie on the Government, where the question 
arises between the zemindar and other persons who 
are not privy to the Settlement of pesheush, the 
distribution of the burden of proof is different. M 
VOBILINENI SUBBA Rao v, RAJAN or Pirrapur, 26 L. W. 
235; A. I R. 1927 Mad. 714; (1927) M. W.N. 677; 53 
M. L. J. 400 _ 613 


Madras Local Boards Act (XIV of 1920). See 
Mapras District MUNICIPALITIES Act, 1920, s. 249 
667 
-— ---— —Rules for conduct of elections, r, 8, 4— 
Union Board election—Petition to set aside— 
Enquiry part-heard before District Judge— Transfer 
to District Munsif, to complete enquiry, whether 
competent—Rule regarding all candidates to be 
parties to election petition, breach of—No votes 
obtained by non-impleaded candidate—No objection 
taken—Enquiry, validity of—Charges of personation® 
at election, whether can be raised at election enquiry 
when not raised at time of election. MA 
The words “to hold the enquiry” in sub-r. 43) of r. 4 
of the rules for the conduct of enquiries and decision 
of disputes relating to elections under Madras Local 
Boards Act XIV of 1920 must be taken to cover 
the conclusion of an enquiry which has been initiated 
in the higher Court, so that the transfer of a part- 
heard Union Board election enqyiry from the file of 
a District Judge to that of a District Munsif is not 
ultra vires and is perfectly valid. < 
Although under r, 3 of the rules fowthe conduct of 
elections a candidate in an election petition whg 
seeks to set aside an election md claims® to hiye 
himself been duly elected ought to implegd all thy 
other candidates as parties respondents wiere, mo 
vote is recorded at all in favourof the,.candidate not 
goimpleaged and he did not prefer any objectiot: 
before the Court, and the outcome of the gle&tion: 
procesdings would not Rave been tUifferent, jf he had’, 
` : e . b 
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< beenimpleaded asa party, the High Court will not 
interfere in revision with the order passed by the 
lower Gourt merely on the ground of breach of the 
tule. If any rule is broken the petitioner on an election 
petition can take advantage of the fact and endeavour 
to gbta decision passed in favour of his opponent 
sef aside. 

An objeection that some persons had personated 
to veters atan election is an irregularity that can 
be raised at an election petition for enquiry, although 
the alleged personation was not challenged at the 
time of voting itself, M Morpeen MEERA SAHIB V. 
Cruz MICHAEL FERNANDO, 25 L, W. 447; (1927) M. W. 
N. 209; 52 MeL. J. 392; 38 M. L. T. 222; A.I. R. 1927 
Mad. 536;*50 M. 654 . 436 
———— ss. 11, 17,19, 55 (2)—Electoral Rules, rr. 

5 (a), 1} (c)—Nomination paper, rejection of—Suit to 

include name—Decree before date of election— 

Election with name included, whether valid—Absence 

of ten days between date of publication of nomination 
and election, effect of—Petition to set aside election 

—Material irregularity—Decision of Court, whether 

judgment in rem—Sitting member, whether eligible 

to stand as candidate for future vacancy. 


A candidate for election to membership of a Taluk 
Board under the Madras Local Boards Act whose 
nomination paper was rejected filed a suit against 
the Election President and obtained a decree before 
the date fixed for clection directing the inclusion of 
his name in the schedule of valid nominations, and 
the election itself was held the next day with his 


name: 

Held, that such inclusion related back to the date 
on which the nominations were originally published, 
and that consequently there was no infringement of 
r. 5 (a) of the Rules for the conduct of elections under 
the Act which requires an interval of ten clear days 
between the date of publication of the nomination 
and the date of electien. 

Held, further, that the decision of the Court as to 
inclusion of the name was not a judgment in rem, so 
as to be binding upon persons not parties to the 
suit, 

A breach of the flection Rules will not in itself 
justify an Election Court holding that the election is 
invalid and mêst be set aside, but it must be further 
proved that that breach of the rules has materially 

« affected the result of the election. The infringement 
of the rule must be shown to have directly or in- 
directly brought about a resultin the election such 
as the defeat of one candidate or the success of an- 
other, Which could nót otherwise have occurred. The 
mera non-observance of the rule requiring an inter- 
val of ten daysebetween the date of publication of 
the nominations on the notice-board and the date of 
election, in the absence of proof of its having affected 
the result of the election does not, therefore, invali- 
date it. . ‘ 

Where an election to the membership of a Taluk 
Board is held in respect of a vacancy which is to arise 
in future, by v@rtue of ss. 11, 17,19 and 55 of the Madras 

. gal Boards Act, the newly elected member takes 
pilice only when the vacancy occurs and not on the 
date gfethe publication in the notice-board before 
uch vacalicy actually takes place; so that a person 
ewho isa sitting member is not disqualified under s, 
“55 42) fran standing as a candidate whewe his term 
e of Sfiiee as Such gittiny member will expire before 
+ fhe fresh election scan take effect, M Vapamarar 

A . . 
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(d 
TIRUVANATHA SEVUGA V. SRIRAMA DESIKAM IYENGAR, 52 , 


M. L. J. 309; 25 L. W. 453; A.I. R. 1927 Mad. Hi 
Madras Permanent Settlement Regulaticn® 
XXV 071802. See Mapras Lanp REVENUE ASSESS- 


MENT Act, 1876, s. 6 613 
Malabar Law--Kanom—Agreement .to renew— 
Melcharth—Equities—Constructive , notice. See 
REGISTRATION Act, 1908, ss. 17, 50 836 


Malicious prosecution—Charge of offences under 
ss. 506 and 852, Penal Code’ and s. 22, Cale 

= Trespass Act—Want of reasonable and probable 
cause—Burden of proof, 

In claim of damages for malicious prosecution 
the plaintiff cannot succeed unless he proves that 
the defendant acted without reasonable and prob- 
able cause. 

The fact that the offences of which the plaintiff 
was accused were those under ss. 506 and 352 of the 
Penal Code and s. 22 of the Cattle Tréspass Act 
does not relieve the plaintiff of his duty to prove 
want of reasonable and probable cause. O Sulwara- 
TAN v. Ram SuMBAN, 4 O. W.N. 270 274 


Master and servant—Fundamental Rules, rr. 52, 69 

_— Government servant entering private service without 
permission while on leave—Lismissal—Right of Gov- 
ernment to refund of leavé allowances drawn. 

A Government servant while on leave entered ser- 
vice with a private employer in breach of the rules 
for conduct of public servants. His application for 
permission to enter private service was rejected and. 
he was ultimately dismissed. In a suit by the Gev- 
ernment for recovery of leave allowances drawn by 
him from the date on which he entered private service 
till the date of, dismissal: 

Held, that inasmuch as the order of dismissal was 
not dated back to the date of the breach of contract, 
the defendant was a Government servant till the 
date of his dismissal, the leave allowances were pro- 
perly paid under the provisions of r. 52 of the Yun- 
damental Rules and the Government was not, there- 
fore, entitled to recover the amount claimed. M 
Ram Narayana Sarma V. SEORETARY oF STATE FOR INDIA, : 
52 M. L. J. 285; 25 L. W. 394; A. L R. 1927 Mad. 460 

2 . 23 
Maxims—Lew does not care for fractions. See 
TRUST * 229 


Mesne profits—Alienation by limited owner— 

Alienee’s liability. See HINDU Law: 262 

Basis of -caleulation—Whole net outturn, 

whether can be awarded—Rentai value, a fair 
criterion. 

The whole outturn of land, less actual expenses of 
working cannot be awarded as mesne profits. Rental 
value ofland is the only really fair eriterion of the 
measure of mesne profits. R Ma Kin Kywz v. MAUNG 
Tun Myar, 5 Bur. L. J. 236; A. I. R. 1927 Rang. 116 

371 
, power of Courts to award. See JURISDICTION 
843 
Suit for dissolution of partnership—Partner's 
liability. See PARTNERSHIP 329 


Minor—Guardian .ad litem—Omission to put Jora 
ward all defences open—Negligence. 
16 is the duty of the guardian ad litem of a minor 
defendant to put forward all the defénces open to 
the minor and the mere fact that the"dgfenc&s open 
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to the minor if put forward might have been success- 
fully met by the plaintiff does not render an omission 
hy the guardian to raise such defences any the less 
negligent. M VADAPILLI JOGARAO V. KALA VENKAMMA, 
25 L. W. 523; A. I. R. 1927 Mad. 497 143 

——— Suit. for necessaries - supplied—Proof— 

Interest. See Contraot Act, 1872, s. 68 702 


Misjoinder of party—Proper procedure—Striking 
out. 3 

e proper course to be followed ina case of mis- 
joinder is to exercise the power under O. I, r. 10 (2) 
of the Code and order the name of the party im- 
properly joined to be struck off instead of dismiss- 
ing the suit as against him. RU. KALA v. Ma HNIN 
U., 5 R. 110; A. I. R. 1927 Rang. 137 794 


Mortgage—Appeal from preliminary  decree— 
Passing of final decree before disposal- of appeal— 
Appeal and second appeal, maintainability of— 
Mortgage suwit—Purchaser of equity of redemption 
not impleaded—Suit for redemption by purchaser, 
whether lies—Sale under mortgagee’s decree, whether 
should be set aside—Civil Procedure Code (Act V of 
1908), O. XXXIV, rr. 6, 6—Transfer of Property 
Act (IV of 1882), ss. 89, 90. 

The passing of a final decree before the disposal of 
an appeal from a preliminary decree does not take away 
the right of the appellant to prosecute his appeal; nor 
does it affect the right to prefer a second appeal from 
the decree passed in appeal. 

A purchaser of the equity of redemption who has 
not been made a party to a suit in which the mort- 
gages has obtained a deeree is entitled in a subse- 
quent suit to occupy the position which he would have 
had had he been made a party. He can, therefore, 
bring a suit for redemption without setting asidea 
sale held under the decree obtained by the mortgagee 
in a suit to which he was not a party. G DHARANIDHAR 
Borat v. Panowanan SAHA, A. I. R.1927 Oal. 559 15 


by conditional sale. See VENDOR AND PUR- 
OHASER 204 
Decree for sale--Application by purchaser 
of portion of mortgaged property that it should be 
sold in certain order—Mortgagee's rights—Discretion 

of Court—Juftice. 
e The question whether, where a mortgagee has ob- 
tained a decree for sale the Court can, at the instance 
ofa purchaser ofa portion of the mortgaged proper- 
ties, direct that the properties should be sold in a 
particular order is not a question of absolute right 
but a question of justice or injustice to. be determined 
in view of the fact that on the one hand the mort- 
gagee is entitled to have his dues satisfied out of the 
mortgaged properties and on the other that the pur- 
chaser may have bought without notice of the mort- 
gage and paid not merely for the equity of redemption 
but for an absolute interest in the property. 
The view that the mortgagee is the master of the 
situation cannot be supported. Nor has the Court an 
absolute discretion ın the matter. What has got 
to be considered is the question as to the respec- 
tive equities which arise in favour of the parties. 
So? far as the mortgagee is concerned his rights. 
extend only to the realisation of his dues and if 
he can satisfy the Court that by the sale of the 
properties inethe order whieh the Gourt proposes to 
lay down. forghe sale he would be prejudiced in the 
enforcemen® of his rights the Court will have to 
accede to the request which the mortgagee will make. 
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On the other hand if this Court finds that the pur- 
chase by the stranger was made bona fide and although 
at a Court sale but without notice of the mortgage 
and on payment not merely of the value of the equity 
of redemption but the value of the absolute interest 
in properties then the Court will have to make such 
provisions as regards the order of gale as would work 
no injustice to the purchaser. Jf the purchase by 
the stranger was a collusive one or if he paid, only’ 
for the equity of redemption no such equity will 
arise in his favour. GNapin OHANDRA BHATTACHARJYA 
v. Depenpra SEN, 45 C. L. J. 255; 31 0. W. N. 521: A. 
I. R. 1927 Oal. 522 124 
Final decree—Stay of sale bY trial Court 
after final decree, legality of. ° 

After a final decree has been passed in a guit for 
sale of the mortgaged property, the trial Gourt has 
no jurisdiction suo motu to stay thesale of the pro- 
perty directed to be sold by the final decree, merely 
on the ground that an appeal has been preferred 
from the preliminary decree, L PUNJAB SIND BANK 
Lrp. v. Kansar Rau 629 
— Lekha mukhi mortgage, incidents and mode 
of creation of~Adhlapidari, defined—Limitation 
Act (IX of 1908), Sch. 1, Art. 148—Redemption of 
lekha mukhi mortgage—Limitation, commencement 





of. 

The lekha mukhi is a kind of running mortgage 
in which the proprietor’s share of the produce is 
made over to the creditor, who pays the revenue and 
keeps a running account of the receipts and dis- 
bursements. Lekha mukhi mortgages may be created 
in two ways, one where the proprietor has obtained 
a loan from the lekha mukhidar and makes over a 
well or a share in a well to his management, the 
other where an estate is made over to the lekha 
mukhidar as an agent rather than as a creditor, 
The lekha mukhidar collects the crops and credits 
the proprietor with their value tlebiting the Govern- 
ment revenue, the cost of repairs, working expenses, 
in fact all charges usually defrayed by the proprietor. 
His fee consists of the muhassalt 2 topas per karwan 
and he also charges interest if the proprietor gets 
into his debt. 4 

Adhlapi is the custom by which aman sinks a 
well in another’s land acquiring thereby a share in 
the land and giving the other a share in the well, 
The shares are what may be fixed by agreement but, 
they are generally half and half. The sinker bears 
all the original costs of sinking the well, erecting 
the wood-work, farm buildings and preparing the 
ground for cultivation, but subsequent chargés under 
these heads are borne by the parties according to 
their shares. 

M and others sold half of a particular area to B. 
B was to sink a well which would command the total 
area but not at his own expense, it being specifically 
agreed that M and others woulf pay half of the 
total expenditure incurred on the sinking of the well 
and the preparation of the ground for cultivation. 
B was to be in possession of half of the land not 
sold and out of the produce thereof recover ehalf ipe? 
expenditure which was payable by M and others. 
was also to collect the cropseand credit the *pzoprie- 
tors with their value debiting the Government reve 
nue. costs gf repairs, working expenses, etc., and wase 
entitled to charge interest pnder tertam ciroum- 


stances: °. E 
Held, that the iagreemeht was Rot an adkingidari 
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s. 
but had all the incidents requisite for a lekha mukhi 
mortgage. > è h 
The Bmitation for redemption of a lekha mukhi 
mortgage begins to r&n from the date of the mort- 
gage, under Art. #48, Limitation Act. L Drrrv Man 
v. ILAHI Baxnen, 28 P. L. L, 123; 9 Lah. L.J. 63 549 


Mortgage-decree—Provision for sale of 

` particular items only after exhausting the rest—De- 

eree-hdider accepting only proportionate value from 

persons interested in other items—Execution against 

property directed to be sold last, whether could be 
ordered—Variation of decree. 

Where a mortgage-decree provides that certain 
items of property in which one of the defendants 
alone is interested should be proceeded against in 
execution only after the other mortgaged properties 
are sold, it is not open to the decree-holder to accept 
an arrangement whereby the persons interested in 
the other properties should secure their exoneration 
by contributing towards the decree only the amount 
said to be rateably due upon them under the mort- 
gage-decres -and not the full value of those pro- 
perties. 

Such a procedure would be a clear violation of the 
terms of the decree and it cannot affect the question 
whether it is brought about by a private arrangement 
or by separate legal proceedings behind the back of 
the person aggrieved by such procedure. M VAYYA 
Gounpar v., OHINNA Bosra Gounpar, A, I. R.1927 
Mad. 669 132 

Partition by mortgagor pending suit—Pre- 
liminary decree against mortgagor—A pplication for 
final decree against persons to whom property was 
allotted in partition—Final decree, legality of— 

Power of Court to implead parties after preliminary 

decree—Absence of formal order, effect of—Civil 

Procedure Code (Act V of 1908), O. I,r. 10 (2)— 

Hindu Law—Partitgon—Severance of status—Filing 

suit for partition and withdrawal, effect of. 

Per Ashworth,J.—The proceedings for a final decree 
in a mortgage-suit are merely a continuation of the 
suit as instituted for the purpose of a preliminary 


decree and the provisjonsof O. I, r. 10 (2) of the Civil. 


Procedure Code governing the joinder of an additional 
party during the pendency ofa suit will apply to such 
proceedings. Where the sole question in a suit is whe- 
ther the plaintiff is entitled to a decree against the 
lefendant in respect of his interest in the mortgaged 
property, neither the plaintiff, nor the Court suo 
initio can add persons come into possession of such 
property ander a partttion effected by the defendant 
with them subsequent to the institution of the suit 
as defendants; still less could they add them as de- 
fendants after a preliminary decree excluding them 
has been passed. 

The inclusion in the final decree of the name of 
a person who was noé a party. to the previous proceed- 
ing, due merely to the fact that the decree-holder 
had in his application for final decree included his 
name also, doe# not amount to an order of Court 
under OT, r. 10 (9), Civil Procedure Code, and does 
not®ainount to a passing of a final decree against 


* e 

Whe Bringing of a suit” for partition is only pre- 
sumptive evidence of separation and that evidence 
May be rehutted, Éy other evidence such aw the fact 
pf the withdrawal.of the plaint on the ground that 
separation had not‘taken place or was not desired but 
not merely by evidence, of withdrawal of the plaint, 


INDIAN casi e 


Mortgage—eontd. ` X ° 


Per Igbal Ahmad, J.—Jt cannot be held that under * 
no circumstances has the Court jurisdiction after, 
the passing of the preliminary decree and before 
the final decree has been passed to implead as de- 
fendants to the suit persons who were not originally 
impleaded as defendants and were not parties to the 
preliminary decree. But the, question whether or 
not persons who were not originally made defend- 
ants, should be made defendants in the suit is‘a 
question entirely within the discretion of the Court, 
as is apparent by the provisions of O. I, r. 10 (2) of 
the Civil Procedure Code. A SxHacun CHAND v, DATA 
Raw, 25 A. L. J. 369; A. I. R. 1927 All. 465 868 


= Provision to utilize profits in lieu of interest 

and to pay surplus to mortgagor—Redemption— 

Mortgagor, whether can claim credit of surplus pro- 

fits in a suit for redemption. : 

A mortgagor who has put his mortgagee in pos- 
session on the understanding that the profits shall 
be first appropriated towards interest and the sur- 
plus paid over to the mortgagor is entitled to be 
credited with the amount of the surplus profits in a 
suit for redemption. O MAHABAL SINGH v. RAJESH- 
WARI PRASHAD SINGH, A. I. R. 1927 Oudh 208 200 


Subrogation—Sale of mortgaged property to 
pay off prior morigage—Prior mortgage, whether 
kept alive for benefit of vendee—Initention—Pre- 
sumption. 

Where property which is subject to several mort- 
gages is sold for the purposes of procuring money 
in order to pay off a prior mortgage, it must be 
presumed that the intention of the parties to the 
sale is to keep alive the prior mortgage, which is to. 
be paid off out of the sale-proceeds for the benefit 
of the vendee as against the holders of subsequent 
encumbrances upon the property. A MADHO SINGH 
v. Pancuam SINGH, 25 A. L.J, 45; A. I. R. 1927 All. 
211; 49 A,-233 409 


Usufructuary mortgage and lease to mort- 
gagor, whether separate transactions—Suit for rent, 
maintainability of. 

A father with his adult and minor sons executed a 
mortgage of their zemindari property with possession. 
On the same day the father and his adult son executed 
a counter-part of a lease relating to the property.» 
There was a condition in the lease that the lessees 
may be ejected incase of breach of covenants jin the 
lease. There was further ne provision’ in the mortgage- 
deed entitling the mortgagee to re-call his money. In 
a suit for rent on the lease: 

Held, thatthe mortgage and lease were separate 
transactions, that the lease was not merely a method 
of recovering interest and that the suit for rent was 
maintainable, A MusamMap Karamar ALI Kuan 9, 
GANESHI Lan, L. R. 8 A. 125 Rev.; 25 A. L. J. 467: A. 
I. R. 1927 All, 552 516 


sult—Duty of puisne mgrtgagees to take steps 
to protect their interests—Personal decree, right to, 
when accrues. 

After decree every party toa suit is an actor and 
can take steps toenforce the decree. This is esp& 
cially true in the case of a mortgagee the amount of 
whose debt has been ascertained and decreed. 

The fact thata mortgagee cannot haveea personal 
decree until all the mortgaged propertjes are ex- 
hausted does not mean that he can waif till just 
short of twelve years before selling and then take 
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mother period just short of twelve years for a per- 
sonal decree. 
“The right to a personal decree accrues when a 
final decree is passed and a mortgagee who wishes 
to exercise it in time must take timely steps for 
those proceedings which are necessary preliminaries. 
P G Banxu BEHARY Onatrersiv. NARAINDAS DUTT, A. 
I. R. 1927 P. O. 73; 52 M. L. J. 565; (1927) M. W.N. 
336; 4 O: W. N. 474; 31 C. W. N. 588; 29 Bom. L. R. 
85038 M. L. T. 90; 45 O. L. J. 507; 54 O. 500; 26 L. 
W. 180 (P. C.) : 24 
sult—Insolvency of* mortgagor—Omission to 
implead receiver, effect of See PROVINCIAL INSOL- 
yenoy Act, 1920, a. 28 (6) 78 


Motor Vehicles Act (VIII of 1914)—U. P. Motor 
Vehicles Rules, Rule No. 22-—‘Driver” whether 
applies only to person actually driving—Order by 
Magistrate to produce license in Court—Non-com- 
pliance—Conviction, legality of. f 
No person isa driver within the meaning of s. 8 

of the Motor Vehicles Act which requires a driver 

to produce his license for demand by any Police 

Officer, unless he is actually driving. 

Rule 22 of the U. P. Motor Vehicles Rules has no 
application to the case of a person who has been 
licensed in the United Provinces. 

A Magistrats in United Provinces cannot, therefore, 





convict a person who has been licensed as a driver. 


in the United Provinces for non-complianes of his 
order to attend his house or Court with the license. A 
Eurgrror v. SITA RAM, L. R. 8 A. 69 Or: 25 A.L. J. 
534; 28 Or. L. J. 492; A. I. R. 1927 All. 478 668 


Muhammadan Law—Dower—Widows right of 
retention, nature of—Transfer of estate by widow 
— Rights of transferee. 

The right of the widow under the Muhammadan 
Law.to retain possession of her husband's property 
until satisfaction of the dower debt does not carry 
with it the right of selling, mortgaging or other- 
wise transferring the property. If she alienates the 
property itself and delivers possession thereof to the 
aliénee, her husband's other heirs are entitled to re- 
cover possession of the property from the alienee 
without payment to him of the dower debt. 


«A transfer by a widow of the property itself can- ` 


not be treated as a transfer of her dower debt and 

the right to hold possession thereof until the debt 

ispaid off. OSrraran BIBI v. Ganesh Prasan, 4 O. 

W. N. 330 ; 683 

——_——Hanafi School—Wakf—Delivery of posses- 
sion, necessity of. 

According to the Hanafi School it is essential to 
the validity of a wakf that the wakif should actually 
divest himself of the property to bemade wakf. 
Mere dedication without delivery of possession is, 
therefore, insufficient to create a valid wakf. R 
Suteman Hassan DADAN v. Suerx OHAND, 5 Bur. L. J. 
226; A. I. R. 1927 Rang. 125 359 


Husband and wife- Restitution of con- 
jugal rights—Unfounded accusation of adultery by 
husband against wife—Violation of marital rights— 
Legal crueltu—Equitahle defences—Oudh Laws Act 
(XVIII of 1876), s. 8 (q). 

An unfougded accusation of adultery by a hus- 
band against his wife constitutes legal -cruelty 
and the hêkbênd where he has made such an accusa- 
tion is not entitled to a decree for restitution of 
conjugal rights against his wife. 
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The principles of justice, equity and good conscience 
Í Muham- 
madan Law may well be applied ih determining 
the grounds on which a claim for sestitution of conjugal 
rights-may be refused by the Courts,of Justice. ° 

In suits between Muhammadans for restitution’ of 
conjugal rights an Indian Court might well admit 
defences founded on the violation of marital rights. 

There is no rule of the Muhammadan Law by 
which in all cireumstanees and even in the face of 
unfounded accusation of adultery a decree for restitu- 
tion of conjugal rights must be granted against the 
wife. O Magpoonan v. Ramzan, 4 0. W. N. 247; A.L 
R. 1927 Oudh 154 s 261 
—— Restitutlon of conjugal rights--Cruelty, 

what amounts to—Adultery, imputation of,, effect 
of. . 
In order to establish legal cruelty under the Mu- 
hammadan Law on the part of a husband towards his 
wife so as to disentitle the former from claiming 
restitution of conjugal rights there must be actual 
violence of such a character as to endanger the 
personal health or safety of the wife or there must 
be a reasonable apprehension of such violence. 

To speak of a wife that she has been living in 
adultery at a time when she has, as a matter of 
fact, been so living, cannot be said to be cruelty at 
all, and in any event it cannot be said that such 
conduct on the part of the husband disentitles him 
under the Muhammadan Law from claiming resti- 
tution of conjugal rights. C JAMIRADDIN AHMED v, 
SAHERA KHATUN BIBI, 54 ©. 363; A. I. R. 1927 Cal, 
579 760 


Wakf—Evidence—User, whether sufficient to 
establish wakf—Imambara—Celebration of majlises 
—Quran Khuwan living at the place—Place never 
used as residential house—Property, whether wakf, 
It isa well-established principle of the Muhamma- 
dan Law that a wakf may be established by the 
evidence of user. Where a long period of time has 
elapsed since the origin of the wakf, user may be the 
only available evidence in proof of animus dedicandi, 

A house so far as its physical appearance was con- 
cerned was dotted with graves, notonly of the relations 
of the original owner of the house but also of his friends, 
Some of the graves bore inscription$ showing that 
they were more than 80 years old. It was further 
proved that the building was not only called an Imam- 
bara but that it had all along been used as such by 
the celebration of majlises, that a Quran Khuwan had 
generally been reciting the Holy Book and that 
lastly it had never been used as a residential house: 

Held, that the house was wakf. O BAJJAD ALI 
Kunan v. JAGMOHAN Das, 4 O. W.N. 820 563 





————--— Mutwalli —- Liability to render 
accounts—Acting mutwalli appointed during 
minority of real mutwalli, position of—Minor, 


Ul for accounts on attaining majority. 


her can ca i i 
whether d an acting mutwalli by 


who is appointe 
a Gee aude the a nori of one whọ is entitled to 
the towliat under the foundation deed cannot be, 
ordered to render accounts on the application ofthe 
minor on his attaining majority where there are na 
allegations of misfeasance or misconduct., FiS «ight 
and obligations are similar to those of a permanent, 
mutwalli eppointed by the Court, and are note, 
analogous to. those of a guardjan. B TAR#DUN Sgro : 
v, JEHANARA BEGUN, 310. W. N. 404504. IL R. 1927 er 3 

4 . .. 
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-tem Will—Bequest to heir, whether 
Consent of other heirs, necessity of, 

` Under Mubgmmadans Law a bequest to a person 

antitfed to inherit is void unless the other inheritors 

giye their consent After the death of the testator to 

ite taking effect. L Ramzan v. KAMAL 570 


Murder—Offenge not premeditated— Transportation 
for life. 

Where the offence of murder is not premeditated 
a sentence of transportation for life is quite justified. 
O Snero Prasap v. EMPEROR, 4 O. W. N. 445; A.L R. 
1927 Oudh 174; 28 Or. L. J. 452 484 


Mussalman Wakf Act (XLII of 1923)—Dispute 
as to whether property is wakf or not—Court, juris- 
diction of, to decide question of title—Procedure. 
The'Mussalman Wakf Act of 1923 purports only to 

make provision for the “better management of wakf 

properties and for ensuring the keeping and publica- 
tion of proper accounts in respect of such properties. 

Tt does not empower Courts to determine whether any 

property which is denied to be a wakf property isa 

wakf property within the meaning of the Act. 

If a mutwalli in charge of wakf properties denies the 
properties to be wakf properties, ample provision is 
made in other enactments for the preservation of the 
wakf and for removal of the mutwallis. Pat Arr 
MOHAMMAD v., COLLECTOR or BHAGALPUR, 8 P. L. T. 233; 
A. I. R. 1927 Pat. 189 207 


Mutts—Matadhipathi, status of. See C. P. O., 1908, 
92 420 


legal— 


8. 
Negotlable Instruments, See HINDU Law—Joint 


FAMILY 573 
Negotiable Instruments Act (XXVI of wan 
5 





80. See INTEREST 

—— S. 118--Instrument obtained for unlawful - 
consideration—Holder in due course—Burden of 
proof. 


Where it is proved that a negotiable instrument 
was obtained from the maker for an unlawful con- 
sideration, the case falls within s. 118 (g) of the 
Nogotiable Instruments Act and the burden of proof is 
on the holder to prove that he became such in due 
course. L Ram Das,v, Lat OUHAND, 28 P. L. R. 68; A. 
I. R. 1927 Lah. 137 325 


Nulsance—Latrine—Power of Court to impose con- 
ditions as to uset—Proof of nwisance—Expert evi- 
e dence, value of. 
It is within the jurisdiction of a Oourt in tha case 
of an actual nuisance to insist upon the owner of a 
latrine or other sourge of nuisance taking due care 
for preventing offensive smells emanating from them 
and causing private nuisance to others. The owner 
in such cases måy be ordered to build the latrine, 
etc, upon the latest scientific patterns with trap- 
doors, which would minimize the chances of its 
being a source of trouble and inconvenience to his 
neighbours. y 
He can also be restrained in regard to its capacity 
being over taxed and thus becoming an inevitable 
gource of private nuisance and to take such pre- 
@ationseas regards its user as would prevent its 
using injury to the health of his neighbour and 
the inmefeg of hie family. 
For a Court to decide rightly whether a particu- 
Jar, nuisance fs ome in which the inconvenience is to 
“the ublic sor tere is a special injury to particular 
*individual, expertsevidence is of great value and is 


“an abgobute necessify, as without it the Court may 
; a A 
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- W. N. 277; A. I. R. 1927 Oudh 202 
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not be in a position to know what scientific ò ` 


effectual precautions must the owner of the privy be 
ordered to take or whatconditions must be imposdil 
on him to insure the safety of the health of the 
inmates of the injured party’s house. N DATTATRAYA 
v. Gortea, A. I. R. 1927 Nag. 236 ; 810 


Oaths Act (X of 1873), S. 5, See Cr. P. O., 1898, 
ss. 4 (1) (2), 342, 415A, 449 (1) (c) 657 
Opium Act (1 of 1878),.s.9. See Cr. P.O., 1898, 
e. 196A 
Originating summons—Specific performance. 
It is not open to claim" specifio performance on an 
Originating Summons. It can be claimed only by 
way of a suit. B R. G. LAKHimMi Das & Co.v. Sm 
Doras Tata, 29 Bom. L, R. 19; 51 B. 247; A, I.R. 1997 
Bom. 195 229 
Orissa Tenancy Act (ll of 1913), ss. 6, 57B. 
See BENGAL Tenancy Act, 1885, s. 103 . 119 
————. 8. 227 (3). See LIMITATION Aor, 1908, Sox. 
I, Arts. 166, 181 564. 
Oudh Givil Digest, r, 389. See LIMITATION Act, 
` 1908, s. 12 (2) 136 


Oudh Land Revenue Act (XVII of 1876), ss. 132, 
133—Oudh Rent Act (XIX of 1868), s. 125—Rent 
decree—Sale—Birtdari tenure, whether ceases to 
exist—Incumbrance, ‘grant’, ‘contract,’ Con 
sequences of sale for arrears of rent and for 
arrears of revenue, distinction between. 

The consequences ofa sale for the satisfaction of 
a decree forarrear of rent under the provisions of 
s. 125 of the Oudh Rent Act of 1868 are widely 
different from those ensuing from a sale of land for 
an arrear of land revenue as defined by s. 133 of the 
Oudh Land Revenue Act of 1876. f 

A birtdari tenure judicially affirmed by a decree 
of Court is neither an ‘incumbrance’ nor a ‘grant’ 
nor a ‘contract’ within the meaning of s. 133 
of the Oudh Land Revenue Act of 1876 even 
though it may have originated in a grant ora con- 
tract, and does not cease to exist where the land 
is sold in satisfaction of a decree for an arrear of rent 
under the provisions of that section. O Kanrra 
Stroman PRASAD SINGH v. Ram Swarup Panpay,4 O. 
285 


Oudh Land Revenue Act (Ill of 1901), s. 126— 
Plots held as sir previous to partition and cultivated 
after partition, whether ex-proprictary. 

Certain plots of land were held by the defendants 
and their predecessor-in-interest as sir previous to a 
partition at which they were allotted to the plaintiffs’ 
chittht and the defendants continued to cultivate 
them after the partition: 

Held, that the plots must be deemed to have been 
held by the defendants as ex-proprietary tenants 


under s. 126 of the Land Revenue Act. O HARAKH 
NARAIN SINGH v. HARBHANDAT SINGH.. 835 
Oudh Laws Act (XVIII of 1876), s. 3 (g). See 


MAHAMMADAN Law 261 
——— 88.7 (b),-9, 10—Pespetual lease—Small 
annual rent—Transferor's object to obtain same 
results as by sale—Transaction, whether subject to 
pre-emption—Lease and sale, distinction betweene- 

“Transferable rights", intérpretation of. 

Unless it is established that there has been a sale 
or the foreclosure of a mortgage, no right of pre- 
emption -arises under s. 10 of Act XVIII 8£1876 and 
therefore, where a deed of transfer $% fA ded of 
perpetual leage, the transfer is not subjeofto a claim 
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dor pre-emption, even ifthe annual payment of rent 
is so small that it should be inferred that the object 
@f the transferor was to effect a transfer in such a 
manner that hé would obtain the same results as 
woi be obtained by the execution of a deed of 
sale. : 

Per Hasan, J.—The words “transferable rights "in 
el. (b) of s.7 of Act XVIII of 1876 only refer to the 
subject-matter of the transfer and not to the mode or 
manner of the transfer. O Oupx BIHARI v. RAMESHWAR 
Sinan, 4 O. W. N. 231; A. I. R. 1927 Oudh 161 193 


Oudh Rent Act (XXII of 1886), s. 108, ci. 9 (0), 
See JURISDICTION 503 
——~—— S, 108, Gl. (15)—Suit by Lambardar against 
co-sharers for share of profits, whether maintainable 
~Lambardar, whether entitled to interest on profits. 
The fact that a co-sharer happens to be also a 
Lambardar does not disentitle him from instituting 
a suit for profits as a sharer against his co-sharers 
under s. 108, cl. (15) of the Oudh Rent Act. 

Where it isfound that collections of profits were 
wrongfully made by the co-sharers in detiance of the 
Lambardar, who is entitled to make the collections, 
the Lambardar is, in a suitfor his share of profits, 
entitled, on equitable grounds, to interest by way of 
damages on the profits decreed in his favour. O 
BANSIDHAR v. Mara Diy, 4 O. W. N. 225; A. I. R.1927 


Oudh 158 . 196 
———$,125. See OUDHLAND Revenve Act, 1876, 
ss. 132, 133 285 


s. 126, sub-s. (2)—Lambardar colluding 
i with tenant—Right of the other Lambardars alone 
to maintain suit. 

Where one of three Lambardars is supporting the 
tenant collusively, a suit by the other two Lambardars 
alone is not barred under sub-s. (2) of s. 126 of the 
Oudh Rent Act. O PARAN SINGH v. KUNJAN LAL, 4 O 
W. N. 506; A. I. R. 1927 Oudh 223 830 


s. 127—Ejectment—Suit against trespasser 
— Adverse possession for 12 years—Right of rightful 

_ owner to eject. Se 
If a person against whom action is taken under s, 
127 of the Oudh Rent Act has maintained adverse 
. possession continuously for 12. years against the 
rightful owner, the rightful owner is not entitled to 
< ject Such a person asa trespasser and, therefore, s 
127 is inapplicable to such a case. O SHEO DULAREY 
v. Sueo SHUNKER Box, 1 Luck. Cas. 76; A. I. R.1927 
Oudh 219° 849 


Paper Currency Act (X of 1923),s, 25—Hundi 
payable to bearer but not on demand, legality of— 
Hundi insufficiently stamped, admissibility of, in 
evidence-Suit for money had and received 
independent of hundi—Defences open to defendant. 
A hundi which though payable to the bearer is not 

payable on demand does not contravene the provi- 

sions of s. 25 of the Paper Currency Act. 

Where a hundi being insufficiently stamped is not 
admissible in eviden€e it is competent to the plaintiff 
to sue for money had and received. But in such a 
case it is not open to the plaintiff to prove that the 
hndi was endorsed while the defendant is entitled 
to prove that the agreement between the parties was 
that the money should be re-payable not to the 
plaintiff as the person who had supplied it but to 
the barep of the particular scrap of paper and that 
in surat of that agreement he had paid the 
money to the bearer of that paper in good faith and 
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without negligence. R Swe Leona & Oo. v. A. T; 
Cuerryar Firm, 6 Bur. L. J.47; A. I, R. 1927 Rang. 


159 . 641 
Pardanashin lady, transaction by, validity of— 
Tests. 7 .. 


With regard to transfer made by pardanashin ladies 
the mere declaration by the set lor, subsequently 
made, that she had not understood what she was 
doing, obviously is not in itself conclusive. “It must 
be a question whether, having regard to the proved 
personality of the settlor, the nature of the settlement 
the circumstances under which it was executed and 
the whole history of the parties, it #® reasonably 
established that the deed executed was the free and in- 
telligent act of the settlor or not. 1f the answer is in the 
affirmative, those relying on the deed have discharg- 
edthe onus which rests upon them. PC BARKATUN- 
NISSA Becam v, Dest Baxusn, A. I. R. 1927 P.C. 84: 25 
A. L. J. 314; (1927) M. W, N. 381; 31 ©. W.N. 6934. 
O. W. N. 523; 8 P. L. T., 480; 26 L. W. 147 (P. C) 29 


Partition—Property outside jurisdiction 7 
be included. See Hixpu bay | Wish 
Superior proprietor and under-proprietor 
whether recorded co-sharers— Right of superior 
proprietor to obtain determination of the share of 
each—Question of title not determined by Revenue 
Court—Suit in Civil Court—Jurisdiction—U. P 
Land Revenue Act (ITI of 1901), ss. 111, 188. 
A superior proprietor and an under-proprietor have 
between themselves a community of interest which 
can be the subject of partition and in which the 
share of each can be separately apportioned, The 
superior proprietor and the under-proprietor are both 
recorded co-sharers within the meaning of the U. P 
Land Revenue Act TIL of 1901. = 

o suit lies ina Civil Court at the i 

recorded co-sharers who were parties to sa A 
proceedings pending in a Court*of Revenue for the 
decision of a question of title Concerning the pro- 
perty to which the proceedings relate, and this 
jurisdiction is nc: conferred by the fact that the 
matter has not been determined in the Revenue 
Courts. O RABINATH BAKHSH SINGH v, AHMAD ALI 
Kuan, 4 O. W. N. 394; A. I. R. 1927 Oudh 186 870 
sult—Court-fees. See Covrr Fers Acr, 1870 
Sen. II, Arr. 17 (v1) "770 


Partnership—Disputes—Arbitration—A ward direct- “ 
ing dissolution on payment of money to one partner 
before certain date—Payment to arbitrator before 
due date but with notice not*to pay over, @ffect of 
—Mesne profits— Dissolution of partnership. date of 
A and B,two partners of a mill, referred their 

disputes to arbitration and an award wag passed to 

the effect that A was entitled to buy out Bon pay- 
ment of a certain amount before a certain date ajd 
that on default B was entitled te buy out A. The 
money was paid by A tothe arbitrator before’ this 
date but he gave the arbitrator notice not to pay it 
over to B as he intended to take the n&atter to Corsi 
In a suit for mesne profits by A from the date, of 
deposit till the date on which the amount was pai 
over and possession delivered: e paig 
Held, that although the payment to thé arBitrater 
was a payment within time unden the award, 
so as to ¢xtinguish B's right to, buy out, SA,” 
nevertheless in view of the xotice. to the arbitrator % 
not to pay the money to B,. did nok oper- 5 
ale as a payment to Besu¢dh age would “put 
è : 
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an end to the partnership and entitle A to 
regard B as divested ofehis interest in the part- 


nership “property, and that, therefore, the partner- 
ship ,subsisted until ‘the money was actually re- 


ceivad by B and the mill was made over to A. 


according to the award and A was not entitled 
to mesne profits clkimed but only to his share of 
the profits of the period. R Mauna Ton NYEIN?, 
Mauné Sein Yon, 6 Bur. L, J. 28 329 


Dissolution, what constitutes—Continuance of 
business for realising assets, effect of—Declaration 
of intention to dissolve—-Parties—Superior and 
inferior firms—Suit for dissolution of inferior 
firm--Mémber of superior firm, whether necessary 
party. 

To a suft for dissolutioneof a partnership, a person 
who is a member ofa superior partnership of which 
the partnership sought to be dissolved is also a 
member, is not a necessary party. 

A money-lending firm started in 1902 suffered great 
losses and after-1907 very little money-lending busi- 
ness was done. The business gradually diminished and 
finally ceased, agents being appointed merely for 
collection of debts. In 1910 the plaintiff and the ist 
defendant who were partners of the firm sued the 2nd 
defendant and the other partners for losses caused 
by their management. The latter pleaded that nothing 
could be determined till the accounts were taken and 
the suit was finally dismissed in 1915. The plaintiff 
instituted the present suit in 1917 claiming dissolution 
of partnership and accounts. The trial Court dismissed 
the suit on the ground that it was barred by limita- 
tion as thé partnership had been dissolved more than 
three years before the suit: 

Held, that the partnership had not been dissolved 
until the plaintiff, by instituting the suit for disso- 
lution had intimated his will to dissolve the partner- 
ship and that the suit was not, therefore, barred. 

A partnership though it cannot carry on any more 
business may be continued for the purpose of renlising 
its assets. P G SATHAPPA  CBETTI v. SUBRAMANIAN 
CuHETTY, A. I. R. 1927 P. ©. 70; 4 O. W. N. 491; 310, 
W. N. 857; (1927) M. W. N. 500; 25 A. L.J. 687; 53 M. 
L. J. 245; 26 L. W. 265; 39 M. L. T. 232 (P. C.) 17 


. 
Loan of money to partnership with right 
to interest and share in profsits—Lender, whether 
e partner—Knowledge of partner, whether knowledge 
of firm—Firms with common partners—Action by 
one firm against another—Procedure—Parties— 

Frame gf suit. . 

A partner is an agent of tke partnership and his 
knowledge must be taken as the knowledge of the 
partnership itself. 

Where two firms have comnion partners, an action 
may be maintained by one of the firms against the 
other, not perhaps in their mercantile names, but by 
those members of one firm who are not common to 

` both, against the members of the other firm. 

The fact thata gerson lends money to a firm upon 
the understanding that he will be entitled to interest 
ang assharg of the profits does not constitute the lender 
a partner inthe firm and heis, therefore, entitled to sue 

for poney duson a specific item from the partnership 

without praying for a general dissolution. M OBALA 

NAGENDRA Iver v. TAUMMATI MUTHIA | BAGAYAFHAR, 52 

M.L.e3g3 9 9 . 93 
. 


e- Swit by ohe $ pariner against another for 
damag?s fore bregeh of covenant in partnership 
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a 
deed, maintainability of—Claim for general account- 
ing, whether necessary. . 
The general rule is that as between partners ordi- 

narily no suit willlie except one for general account, 
although a suit for partial account may lie if the 
aceount is sought in respect of a matter Which though 
arising out of the partnership business was connected 
with it does not involve the taking of general ac- 
counts. . 
A suit by a partner against a third partner for 
damages for breach of certain covenants in the part- 
nership deed is not maintainable without a claim for 
general accounting. M SANTHANAKRISHNA IYER 4. 
CHELLAPPA lyer, 25 L. W. 506; 38 M. L. T. 345; A. I. 
R. 1927 Mad. 650 390 


Suit for dissolution—Receiver, appointment 


of. 

Tie appointment of the Offcial Receiver as Re- 
ceiver in a suit for dissolution of a partnership is 
not proper where such appointment would greatly 
prejudice the business and credit of the firm and the 
defendant is ready to pay into Court the amount of 
the estimated share of the plaintiff. R ARUMUGAM 
CHETTYAR v, Kanappa CHETTYAR, 5 R. 99; A I. R. 1927 
Rang. 139 791 


Penal Code (Act XLV of 1860), ss. 71,147,149, 
325—Separate sentences under s. 147 and 8. 885 
with 8. 149, legality of. 

Separate Sar ed under s. 147 and s. 325 read 
with s. 149 of the Penal Code are illegal in view of the 
provisions of s.71 of the Penal Code. © Basircppin 
v. Emperor, 31 C. W. N. 532; 28 Cr. L. J, 484 660 


————— S. 97—Person bound to arrest offender— 
Offender trying to escape—Right of privaie defence, 
extent of. 
lf an offender resists arrest and attempts to escape 

a person who is bound by law to assist in arresting 

the offender and in preventing his escape is entitled 

to use all means necessary to effect the arrest sbort 

of cnusing death. : , 

Even drunken men are entitled to the protection cf 
the law but if they break the law and attack either the 
person or the property of the people, any member of 
the public is entitled to exercise the right of private 
defence provided that he does no more harm thay the , 
necessities of private defence require. R Manr KARKI 
v. Emperor, 5 Bur. L. J. 223, A I. R. 1927 Rang. 12); 
28 Cr. L. J. 445 : » 477 


——— ss. 97, 302, So BA aes rigar 
of, in cases of mischief and trespass—Arming brow 
oh weapon Nisa fracture of skull—Bweess of 
right— Offence committed.. : 

Jn the case of mischief or criminal trespass on the 
property of a person, the owner 1s justified in repell- 
ing tho act of the mtruder by the use of violence 
to the extent, if necessary, of causing grievous hurt. 
But if he aims a blow with a formidable weapon, 
e. g, a rafter or balla, with sueh violence as to 
fracture the skull thereby causing the death of the 
trespasser, he exceeds his right of private defence and 
is guilty of an offence under 8. 304-11, Penal Code. 
L NATHA SINGH v. EMPEROR, 28 P. L. R. 279; 28 ere 
ee s, 190-B. See Cr. P. O., 1898, s. 196A 594 

8.120-B—Charge of conspiracy—Evidence 

—Circumstantial evidence, sufficiency oR py ° 

A charge of conspiracy may be proved by evidence 
of circumstances from whith the Court may presume 


> 


„Vaio o. ° 
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the conspiraty and though general evidence of the 
existence of the conspiracy may first be given before 
particular facts are proved to show that one or more 
of the accused took part in.it, it does not mean that 
conspiracy cannot be proved by circumstantial evi- 
dence only and? that general evidence must be given. 
§ ABDULLA v. EMPEROR, 28 Or. L. J. 421 453 


8. 120-B—Conspiracy between two persons— 
Acguittal of oneand conviction of the other, legality 
of. . 
Where two persons are accused of a conspiracy 
between themselves under s. 120-B of the Penal Code, 
and one of them is acquitted, the other cannot be con- 
victed of that conspiracy. © KASEM ALIY. EMPEROR, 
45 O. L. J. 204; 28 Or. L. J. 449 481 


~——— $8. 120-B, 420— Conspiracy — Circum- 
stantial evidence, sufficiency of—Conapiracy for 
unlawful object—Charge, requisites of—Defective 

_ charge—Irregularity — Cheating — Innocent agent, 
deception by—Deception implied from conduct. 

A charge for conspiracy may be established either 
by direct evidence of an agreement between the 
conspirators which is hardly ever adduced, or it may 
be established by evidence from which the Court may 
raise a presumption of a, common concerted plan to 
carry out an unlawful design. 

The gist of the offence of criminal conspiracy is 
the agreement itself and where the object of the 
agreement isto doan unlawful act and not to do a 
lawful act by an unlawful means, it is sufficient to 
specify the unlawful object without specifying the 
means adopted by all or any of the conspirators to 
gain that object. . 

Deception may be practised by representation made 
through an innocent agent and more so through a 
co-conspirator. It is not necessary that deception 
should be by express words and it may be by con- 
ae or implied in the nature of the transaction 
itself. 

The fact that a charge for conspiracy does not specify 
the persons who were parties to the conspiracy is a 
mere irregularity which can be cured by s. 537 of the 
Criminal Procedure Code. S HAJI Samo v. EMPEROR, 
23 Cr, L. J. 426; A. I. R. 1927 Sind 161 458 
m S. 143. See Cr. P. 0, 1898, s 236 180 
mat $8, 147,149. See Pena Cope, 1880, ss. 

71, 147, 149, 325 660 


ss. 149, 326—Unlawful assembly to cause 

injury ‘to any Hindu~— One of the members stabbing 

‘a Hindu—Some members armed with knives to the 

knowledge of the others—Nature of offence 
commitied by members of the assembly. 

Where the members of an unlawful assembly whose 





object is to cause injury to any Hindu who at the time- 


is unfortunate enough to be singled out, single out a 
Hindu as the object of the attack and one of their 
number stabs him, a certain number of them being 
armed with knives togthe knowledge of the others, 
the stabbing would be an offence committed by a 
member of the unlawful assembly by inflicting the 
injury in prosecution of the common object of the 
assSmbly and as all thes members composing the 
assembly must be held to have known that such an 
offence was likely to be committed in the prosecution 
of the object ¢hey all are constructively guilty of the 
offenceeundgr g. 326 of the Indian Penal Code. O 
Basuir v. EReeron,4 O. W. N. 313; 28 Cr. L. J. 453 
485 
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Penal Code—conid. 
s. 300, Excep. 4—Sudden and unpreme- 


ditated fight—Accused taking undug advantage—. 


Offence. 

Where the accused took undue &dvantage by attack- 
ing another with a formidable weapon when he was lyipg” 
on acharpoy unarmed and unable to defend himself 
Exception 4 to s. 300, Penal Code, does not apply even 
if the fight was sudden and without premeditation 
and the act was committed in the heat of passion? L 
SHER ALAM v. Empcror, 38 Cr. L. J. 415 191 


———- $8. 302, 304-II. See Pznan Gope, 1860, 
s. 97 663 
e 


————-ss. 304, 325—Infliction of injuries— 
Absence of knowledge that injuries were likely to 
cause death—No intention to cause death on injury 
likely to cause death—Death only an indirect 
consequence of the injuries—Conviction, whether to 
be under s. 804 or 825, Penal Code. 

The accused who were several in number assaulted 
another and though they had the latter entirely at 
their mercy inflicted only a severe beating breaking 
the bones of his arms and hands. There was no 
evidence to prove that the accused had any intention 
to kill, but blood poisoning took place owing to toxic 
absorption from the blood and the victim died two 


‘months after the beating: 


Held, that the aecused could not under the circum- 
stances be convicted under s. 304, Penal Code, but 
were guilty only of an offence under s. 325 of the 





Code. O Buure Kaan v. Eureror, 4 O. W. N. 337; 38 
Cr. L. J. 401 177 
———— s. 325. See Penau Cope, 1860, ss. 71, 147, 
149 650 
———- 8.326. See Pena Oone, 1860, ss. 149, 326 
485 
— S. 341. See Or. P. C., 1898, s 345 671 
——— 8.352. See MALICIOUS PROSEOUTION 274 
s. 366—Abduction—Ingredients of the 


offence. 

To establish an offence under s. 366, Penal Code, it 
is not necessary to show that after the first act of 
abduction or kidnapping of the gir? there was another 
act of seduction of the girl to illicit inteycourse where 
from the proximity of events the Court is satisfied that 
the effect of the inducement which was the cause of 
abduction continued till the time of illicit intercourse, 
L Turan v. ENPEROR, 28 Cr. L J. 413; A. I. R. 1997 
Lah 370 189 


s. 366—~Abduction—Parties relatel—Act 
committed to bring about marriage—No excessive 
violence—Light sentence. . 

In a prosecution for abduction ib was found that 
the abducted and the accused were relations, that the 
accused was not actuated by any evil desire to 
disgrace the girl but only to bring*about a marriage, 
and that the act of abduction was not attended by 
any unnecessary or excessive violence: 

Held, that under the circumstances È heavy sen- 


tence was not called for. RNGA Say MIN v. Rwperog, 9 


6 Bur. L. J. 25; 28 Or. L. J. 424 456, 


° 
S, 373—Bringing mihor girl from*Kathmire 
to Bombay—Prostitution of girl in Bombay—0 fence, 


tion for—Accused's right ta question, legal#y of 
conviction, ` 
A married girl who 


where completed—Enhancement of seglences appligd- > 


LA 
o 


6 . . . 
was liwing? in Kashmir "was ` 
: . 
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e 
brought to Bombay by accused No. 2, a relation of 
` hers, at the ingjance of agcused No. 1 for the purpose 
of pr&stitution, the fare being paid by accused No. 1. 
She was kept in the Brothel of accused No. 1 in Bom- 
bay and the two accused shared her earnings. In a 
prosecution of the accused under ss. 373 aud 114 it 
was urged that the offence was committed in Kash- 


mir: 

HUd that what took place at Kashmir was only a 
preparation for committing the offence, and that the 
offence was-eompleted only in Bombay when the girl 
was put in the brothel of accused No, 1. 

Per Fawagtt, J.—An accused who has had his ap- 
peal dismissed cannot have his case re-heard on the 
merits of his conviction upon an application for en- 
hancement of sentence. B EMPEROR v. Burupar 
GANESHU, 29 Bom. L. R. 290; 28 Cr. L. J. 465 593 


~ 58, 395, 457—Charge under s. 895—Con- 
viction under s. 487—-Conviction, whether legal— 

Criminal Procedure Code (Act V of 1898), ss. 236, 

237—Identification as basis of conviction. 

- It is not a correct proposition of law that identifica- 
tion evidence per se isa very unsafe basis for a con- 
viction. 

The circumstances of a case were such that it was 
open to the Orown to have charged the accused under 
sg. 457, 395 or 392 of the Penal Code. The accused 
were charged under s. 395 but convicted under s. 457 
although there was no fresh charge under the latter 
section: 

Held, that the conviction was not illegal in view 
of the provisions of ss. 236 and 237 of the Oriminal 
Procedure Code. O MATHURA v. EMPEROR, 4 O. W. N. 
442; 28 Or. L. J. 460; A. I. R. 1927 Oudh 196 492 


———. ss, 405, 406—Criminal breach of trust— 
Trust for illegal purpose—Breach, whether offence 
---Wager-—Stake-hglder —Misappropriatiun of stake 
—Criminal liability. 

The trust contemplated by ss. 405 and 406 of the 
Penal Code need not be in furtherance of a lawful 
object and it will be no defence to a prosecution for 
an offence under s. 406 of the Penal Vode to say that 
there was no legal tontract to deliver the trust pro- 
perty tothe cqmplainant. 

A stake-holder who misappropriates to his own use 
the stakes deposited with him for a wager, is not 

s absolved from criminal liability by the fact that there 
was no legally enforceable contract to pay the money 
over to the winner. N Manapeo Kosnrr v. Narayan 

28 Or. Ly J. 506; A. LR. 1927 Nag. 225; 10 N. L J 

79; 23 N. L. R. 106 890 


S. 409-«Criminal breach of trust by servant. 
ingredients of-—Heceipt of money by accused proved 
-—Burden of proving conversion— Criminal Procedure 
Code (Act V of 1898), s. 284—Amount consisting of 
different items patd at one time with one receipi— 

Single charge, legality of. 

Where it is proved that the accused, a Tax Daroga 
and cashier o® a Municipality, ` received certain 
amgynts,and that he has failed to account for 
them, an offence under s. 409, Penal Code, is establ- 
ifhed. o i 

Where tl ‘prosecution succeeds in proving the 
_Teceipt by suh person of certain amounts, it is for 
Tint ghen ta show that he had not convemed them 
Zo his ewn use. » e 


- .Whergan amodfnt compased of different s 
payable in respect “of dour different holdings pay 
$ re x : 
. ° 
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realised at one and the same time and only one re 
ceipt was given for the whole amount, a single 
charge regarding the whole amount does not contra- 
vene the provisions of s. 234, Criminal Procedure Code. 
C HARENDRA Kumar GHOSH v. Emperor, 45 ©. L. J. 
207; A. I. R. 1927 Cal. 409: 28 Cr. L. J. 469 597 
——— 5s. 415. See Cr. P. C., 1898, ss. 177, 179 484 


——— 8. 420. See Pena Oone, 1860, ss. 120-B, 420 


58 
————- 8, 426— Easements Act (V of 1882), Pi a 

Easement—Obstruction by servient owner—Removal 

of obstruction by dominant owner—Mischief. * 

The accused had a right of way over certain fields, 
The owners of the fields erected a dam which ob- 
structed the accused's right of way. The accused 
obtained an injunction from the Mamlatdar’s Court 
restraining the owners from obstructing his right of 
way. The latter not having complied with the in- 
junction the accused demolished the dam: 

Held, that the accused was guilty of the offence of 
mischief under s. 426, Penal Code. 

A dominant owner cannot, in view of the provisions 
of s. 36 of the Easements Act, himself abate a wrong- 
ful obstruction to an easement. B ZIPRU TANAJI PATIL 
v. Iiuprror, 29 Bom. L. R. 484; 28 Cr. L. J. 476; A.I. 
R. 1927 Bom. 363; 51 B. 487 604 


———-s. 448—Criminal trespass—Intention to 
cause annoyance, etc., necessity of—Criminal Pro- 
cedure Code (Act V of 1898), s. 
call upon accused to enter upon defence—Pro- 
ceedings, validity of. 

Tn order to sustain a conviction under s. 448 
Penal Code, there must be an express finding with 
regard to the intention of the accused. 

If anaceused person is not called upon to enter 
man his defence and produce ‘his evidence, as requir- 
ed by s. 256 of the Criminal Procedure Code, the 
proceedings are liable to bequashed. S COHARAG Din 
v. EMPEROR, 28 Cr. L. J. 425 : 457 

ss. 468; 471-—Forgery—Intention to 
defraud—Presumption. 

A forged at the instance of B and delivered to B a 
letter purporting to be signed by the Governor of 
the Punjab to the officer in the North-Western Railway 
recommending that B may be given certain contracts 
B delivered the letter to the officer with his appli- 
cation for getting the contracts: ` 

Held, that it might be presumed under the circum- 
stances that A wrote the letter knowing that it will 
be-used to defraud the officer and that A was guilty of 
forgery under s 468 of the Penal Code. L JAGAN 
Natu v. Emperor, 9 Lah. L. J. 103; 28 Cr.L. J. ar 
i 93 
———s. 498 —Charge—Omission to state knowledge 

a or reason to believe marriage—Defect, whether 

atal. 

” In a case under s. 498, Penal Code an omission in 

a charge sheet to charge the accẹsed with knowledge 

or reason to believe that the abducted was a married 

woman is not by itself fatal to the case. L ALLAH 

Din v, Emperor, 28 Or. L. J. 419; A. I. R. 1927 Dah, 

432 . 


s. 500—Defamation — Pleader asking 
defamatory questions to witness—Bad faitth—Crimi- 
nal- liability. i . 

A Pleader must use a certain amount edip common 
sense and caution in asking defamatory qifestions to 

Witn33sa3. ' 





i 


[1927 


256—Omission to. 


mata eon ll mah aman Ra a mana ma a man mai 


Vel. 102) 
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Ifthe puts defamatory questions to a witness with 
eubter recklessness and without seeing whether there 
is any’ truth in them with a view to injure the 
ereputation of the witness publicly rather than for 
the proper conduct of his case, he acts in bad faith 
andis not entitled to claim privilege. C FAKIR 
Prasap Grosz V..K RIPASINDHU PAL Bacri, 54 C. 137; 
A.I. R. 1927 Cal 303; 28 Cr. L. J. 472 - 600 
s. 506. See MALICIOUS PROSECUTION 274 


Pleader and client—Telegram by client, whether 

«authority to act. 

A telegram sent by a client to a Pleader requesting 
him to file an appeal on behalf of the client and 
informing him that a power-of-attorney is being sent 
does not constitute a sufficient authority in writing 
to empower the Pleader to file the appeal. LUram 
Baxusy v. Mast Ram, A. I. R. 1927 Lah. 398 613 


Pleadings—New case—Change of cause of action— 
Partnership—Suit based on allegation that plaintiff 
was partner—Plaintiyf found only assignee of 
partner's share—Plaintiff, whether canbe allowed to 
change his case accordingly. 

It is a fundamental principle of the law of plead- 
ings that a plaintiff in a suit can only succeed on 
the cause of action set forth in the plaint or on 
a cause of action consistent with his pleadings. 

Where, therefore, a suit is brought on the allegation 
that tke plaintiff is a partner and this case is found 
against, the plaintiff cannot be allowed a decree on 
the ground that he has obtained the right to a share 
inthe partnership concern Ly assignment from a 
partner, R San Kauk v. Mauxe Po Kyan, 5 Bur. L. J. 
233; A. I. R. 1927 Rang. 118 367 

Suit premature—Amendment, whether can 

be allowed. See Contract Act, 1872, s. 63 643 
Pledge—Right of sale, enforcement of—Formalities. 

See Contract Act, 1872, ss. 171, 172, 176 725 


Police Act (Vof 1861), 55. 30 (2), 32—Notifica- 
tion by Superintendent of Police requiring license to 
organise or promote procession—Procession without 
license—Persons joining procession, whether guilty— 
Criminal Procedure Code (Act V of 1898), s. 127. 
The mere fact of joining in a procession which 

is promoted or organised by other persons would 

not amount tea disobedience of a notice under s. 30 

a (2) of the Police Act prohibiting persons from orga- 
nising or promoting processions without a license and 
does not, therefore, render a person guilty of an 
offence under s. 32 of the Act. 

The procedure to be adopted in cases where 
such order is disobeyed is as provided ins. 127 of the 
Code of Oriminal Procedure, namely, to order the 
procession to disperse and when such an order is 
made it is the duty of the members of the proces- 
sion or the assembly to disperse accordingly, and if 
such an order to disperse is disobeyed then every 
member of the procession or the assembly would 
be guilty of being member of an unlawful assembly 
and will be punishable under the Penal Code. Pat 
HAREKRISHNA MAHTAB v. EMPEROR, 8 P.L. T. 245: A, 
I. R. 1927 Pat. 191; 28 Or. L. J, 443 475 


Power-of-attorney—Power to borrow—Construc- 
tion. See HINDU LAY 377 
Practice—Appeal—New case. - 
A plea involving questions offact and not raised 
before the*trial Court cannot be raised in appeal. O 
Birfran GIH v, Ganesh Prasan, 40. W. N. 330 683 
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Issue between co-defendants, when to be 

determined, ° 

An issue between co-defendants should not be 


decided where it isnot nesessary fgr determination- 


of plaintifi's case. RMANGE v. Mauna Po Saino, 6 
Bur. L. J. 52; A. I. R. 1927 Rafig. 156 637 


Jurisdiction, plea of, may be raised af any 
stage. . 

An objection to the jurisdiction must be taken by 
any Court, however late in the day it may he mised, 
if it happens that on the facts admitted or proved 
itis manifest that there is a defect of, jurisdiction. 
A Moniorpar, Boarp, BENARES vV, SHAMBHU Natu, 25 A. 
L. J, 421 524 
— whether can succeed on case 





Plaintiff, 
contrary to plaint. 
A plaintiff cannot be allowed without amending 

his plaint to succeed om a case contrary to that 

alleged in his plaint. M GOPALA IYER v, SECRETARY OF 

STATE FOR INDIA, 38 M. L. T. 205 346 


———— Pleaof want of jurisdiction, whether can be 
, raised for the first time in revision. 

Where a Court has no jurisdiction to entertain a 
suit of a particular nature, the consent of the parties 
or the failure of the parties to raise the point can- 
not give jurisdiction to that Court and, therefore, it is 
open to the High Court to interfere with a decision of 
a Small Cause Court under s. 25 of the Provincial 
Small Cause Courts Act on the ground that the 
Court had no jurisdiction to try the case even though 
this point was not raised in the trial Court. B 
ABDUR REHMAN PATHAN v. DHARMA Bupuya Partin, 29 
Bom. L. R. 273 338 


Power of Court to tuke notice of events 
subsequent to suit—Suit by reversioner—Death of 
widow pending appeal—Alteration of relief 
granted to reversioner, legality of. 

‘A Court may take notice of events which have 
happened since the institution ef the suit and afford 
relief to the parties on the basis of the altered con- 
. ditions, where it is shown that the original relief 
claimed has by reason of a subsequent change of 
circumstances become inappropriate or that it is 
necessary to base the decision ef the Courts on the 
altered circumstances in order to shorten litigation 
or to do complete justice between “the parties, 

L having an interest in $-pies share in an estate 
subject to the life-interest of a widow brought’ a 
suit for demolition of a building obstructing a 
right of way, As the widow was alive and in possess 
sion of the estate the Courts below passed a decree 
in favour of L declaring that the constructs made 
by the defendants were not binding on the estate 
and directing that consequential relief of re. 
moval of the constructions be disallowed. The de- 
fendanis preferreda second appeal to the High 
Court. Pending the appeal the widow died and J, 
became full proprietor. He, thertupon, applied to the 
High Oourt that under thechanged circumstances a 
decree for demolition of the constructions might be 
passed: . 

Held, that a decree for demolition, could.be pagsad 
inasmuch as the Court should give effect to the 
altered circumstances and allow relief which “J, 
would have been able to claim had he been the pêp. 
prietor of the share at the time ofthe instituticp e 
the suit. *Pat ISHWARI Prasap CHAU®OHARIeVv, Gursesie 
wart Devi, 8 P. L. 1,456 ° a ` e 2eag 
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2 Revision from appellate order of District 
Magistrate—Application to Sessions Court, whether 
` necgssary begore moving High Court. 2. 
The High Court, will not entertain a revision 
from, the order of & District Magistrate even where 
the order is passed in appeal unless a previous ap- 
plication for revision has been made to the Sessions 
Judge. A SUKHRAJ SINGH V. EMPEROR, L. R.8 A. 36 Or.; 
28 Qr. L. J. 475 603 


Second appeal—New plea—Plea likely to 
prejudice defendant, whether can be allowed, : 
A new plea cannot be allowed to be raised in 

second appeal if itis likely to prejudice a party and 

further necessitate re-framing of the pleas and pro- 
duction $f evidence on either side. 
The plaintiff, a pardanashin lady, sued to set aside 

a deed of gift executeddby her on the ground ofun- 

intelligent execution, undue influence and coercion. 

In second appeal the plaintiff did not press her 

original pleas but pleaded that the gift was revoca- 

ble under Hanafi Law as the donees were not related 
to the donor within the prohibited degrees and that 
the transaction did not amount to a gift for an ex- 

change: . i 
Held, that the plaintiff could notbe permitted to 

est up these new pleas in second appeal. O Muriptn- 


NISSA BIBI v. YUSUF BEG 697 
Pre-emption. See Oupa Laws Acr, 1816, ss. T (2), 


9, 10 RANG 
ga Appeal—Appellate Court's jurisdiction to 
grant extension of time for deposit of money—Civil 

Procedure Code (Act V of 1908), s. 148, O. XLI, r. 

e of. 

Ka pre-emption suit the Court of first in- 
stance passes a decree for pre-emption conditionally 
on payment into Court of a certain amount on or be- 
foro a fixed date with the direction that in default 
of such payment the suit would stand dismissed 
with costs, and am appeal is preferred by the plaint- 
iff before the expiry of the period fixed for the de- 
posit of the sale consideration, the Appellate Court 
has power to grant extension of time for payment of 
the sum of money decreed against him by the Court 
of first instance. The jurisdiction with which a Court 
is invested bythe provisions of s. 148, Civil Procedure 
Gode, inthe matter of enlargement of time is restrict- 
ad to cases where time for doing an actis fixed by 
the Court otherwise than by its decree in a suit. 
But once an appeal is preferred from a decree 
the Appellate Court becomes seized of the en- 
tire peocéedings and becomes vested with the 
jurisdiction of confirming, varying or reversing 
the decree from which the appeal is preferred and 
consequently it has jurisdiction to extend the time, 
under the provisions of r. 32 of O. XLI ofthe Code 
of Civil Procedure by varying the decree of the 
Court of first instance jn that behalf. O MASLAHUDDIN 
v. Ram KISHEN, 4 O. W. N. 252 258 


aan _Execytion of mortgage instead of sale to 
avoid pre-emption—Right of pre-emption, whether 
ezerctsable— Contract—Incomplete agreement—Locus 





e penitentie. 


e 
a” 
. 
. 
“ 


Whe ea, document on its construction is other 
than a deed of sale there can be no right of pre- 
emption whatever the object of the parties may be. 
"Per Sirt, ©. J—Where a man wishes to raise 
money, by t 


jndifiefént as to thè manner in which the property is 


INDIAN OASES. 


ransferrifg property and is absolutely _ 


(1927 


Pre-emption—coneld. 


: °. 
transferred and in order to avoid the exercise of.a - 
right of pre-emption executes a mortgage instead of 
a sale of the property, no right of pre-emption arises 
even although the same results are obtained by the 
vase of the deed of mortgage as by a deed of 

sale, - h 
Per Hasan, J—Where a contract of transfer of pro- 
perty is not a completed and an executed contract 
in law untilit is reducedto writing and is registered 
there is locus penitentie till it is reduced toe writing, 
If the locus penitentie is availed of for fear pf a 
claim for pre-emption and a mortgage is executed 
instead of a sale, no rig&t of pre-emption arises. O 
BARFARAZ SINGH v. BALESHWAR Prasan, 40, W. N. 265 
282 


Suits by rival claimants—Dismissal of one 
suit—Omission to appeal— Res judicata—Arazidar, 
whether co-sharer—Property of less value accepted 
by vendee at higher valuation—Pre-emption amount. 
Where suits for pre-emption are instituted by rival 

pre-emptors, the fact that neither the vendees nor the 
rival pre-emptors appeal against a-decree dismissing 
a suit by one of the rival pre-emptors does not debar 
them from appealing against the decrees passed in 
their suits. 

he particular class of preprietor called, in the 
District of Gorakhpur, an arazidar is not a co-sharer 
and will not, therefore, come within the provisions of 
a wajib-ul-arz relating to the pre-emptive rights cf 
co-sharers. 

Where property is accepted by the vendee at a 
higher valuation in satisfaction of adecretal debt 
for a higher amount due to him from the vendor, a 
pre-eraptor is not entitled to have the property on 
payment ofits real value alone, He must satisfy the 
decree of the vendee to the same extent as the vendeg 
was prepared to treat the decree as satisfied by the 
sale. A CHUNMUN KUARI v. JAGOT BALI, A. I. R. 1927 
All. 540 518 


Wajib-ul-arz, evidentiary value of—Pre- 
sumption that right recorded is customary and not 
contractual—Insolvency of co-sharer—-Sale by 
Official Assignee—Right to pre-empt, whether exists 
— NO privilege of person in pre-emption. 

A statement in a wajib-ul-arz of a village that 
there is a custom of pre-emption Which is not in 
contravention of law is good prima facie evigence pf 
the custom without corroborative evidence of in- 
stances in which it has been exercised. 

Where the contrary is not shown a provisicn in a 
Wajib-ul-arz relating to pre-emption should be pre- 
sumed to be the record of a custom. 

A village custom of pre-emption which refers to 
sale by a co-sharer applies aleo to the case of an 
involuntary sale of a co-sharer's interest carried cut- 
by an Official Assignee in bankruptcy. 

In every system of law the term may vary, but in 
all there is an official, be he called an assignee or 
trustee or any other name, and that official is by 
force of the Statute invested jn the bankrupt's pros 
perty. Butthé property he takes is the property cf 
the Tankript exactly as it stocd in his person, with 
all its advantages and all its burdens. 

In cases of pre-empticne there is no privileg@ cf 
yerscn. PC SREGBARAN SINGH v. Kerevm-ty-Nicea, 
52M L.J. 658; A. I. R.1927 P. 0.132; 29 Bem. L.R. 
877:4 O.W. N. 543; 49 A. 367; (1927) MaW. N. 444; 31 
C. W. N, 853; 25 A. L, J. 617; 261, Wie (P, C.) 

‘ 36§ 
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< Presidency ToWns Insolvency Act (III of 1909), 

: ss. 39,103—Discharge of insolvent—Commission of 

ofence—-Charges, proof of—Non-production of 

« account books—Failure to keep accownts—Illiteracy, 

whether an excuse—Conditional discharge on decree 

ə in favour of Oficial Assignee, when proper— 
Security, necessity of. 


- In order to refuse discharge under the first part 
- of s. 39 (1) of the Presidency Towns Insolvency Act 
though it is not necessary that the insolvent must 
be convicted of an offence under the Insolvency Act 
or thee Indian Penal Code, yet such a charge must be 
made against him and proved beyond reasonable 
oubt, 

An insolvent must be refused discharge where the 
insolvent suppresses his account books with a view 
to prevent investigation in his insolvency of how he 
disposed of his assets. 
© Failure to keep account books with respect to trans- 
actions of great magnitude is gross neglect and 
affords a ground for refusing discharge. 

Illiteracy is no excuse for not keeping accounts. 

Discharge of an insolvent on condition of a decree 
in favour of the Official Assignee is not proper where 
security for payment of the amount of such decree 
has not been furnished. R A.K. R.M. M. O. T. Fien 
v. SHAIK Jooxan, 5 R. 50; A. I. R. 1927 Rang. 126 419 


s, 116—Adjudication order based on acts of 
bankruptcy, whether conclusive as to nature of acts 

_ against parties affected—“Duly made,” meaning of. 
The expression “duly made” ins. 116 of the Pre- 
sidency Towns Insolvency Act contemplates merely 
that the acts of bankruptcy on which an order of ad- 
judication is founded should be regarded as acts of 
bankruptcy but does not further give such findings 
the legal consequences of a decision against parties 
who have not had any opportunity of being heard in 
the matter. Itis only in their character as acts of 
bankruptcy that the adjudication is said to be founded 
on them and if the Official Assignee should in such 
cases also desire to obtain a decision against third 
parties, he should adopt the ordinary procedure in- 
dicated in the Act for the purpose. M OFFICIAL 
AssIGNEE OF Mapras v.O. R.M, O. R.S. Fir, (1927) 
M. W. N. 152; 52 M. L. J. 352; 25 L. W. 4384; 38 M.L. 
T. 119; A. I. R. 1927 Mad. 526; 50 M. 541 12 


Principal and agent—Agent managing business for 
iwo principtls—Unauthorised application of funds 
belonging to one business to: the other—Suit to 
recover money so applied—Limitation—‘Loan'— 
‘Money had and received’ —Limitation Act (IX of 
1908), Sch. I, Arts. 57, 62—Companies—Liquidation 
—Limitation ceases to run from order of winding up. 


Money belonging to a Company was taken from 
their coffers by their Managing Agents and applied 
for the benefit of another Company which was under 
the same Managing Agents. It was no part of the 
business of either Company to lend money or to act as 
bankers, The dates between which the moneys were 
taken were 19th April; 1920, and 26th September, 
1921. Both the Companies went into liquidation in 
1924. In 1925 the Siquidator of the former Company 

. claimed the amounts from the liquidator of the latter: 
Held, that the whole claim was barred. 
e Per Walsh, A. C. J.—The latter Company had either 
received the money and ‘applied toit their own purposes 
rightfully, in which case a promise to re-pay it must 
be implied against them or they had received it wrong- 
fully by the secret and deceitful misapplication by 
, fheir ows, agent, in which case the money would be 


+ 
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recoverable from them. as “money had and yeceived” 
to the use of the true owner. 

The liquidator of a Company which is im liquida- 
tien being a trustee for tbe creditcts, time does not 
run after an order, or resolut®n, for winding up. 

Per Mukerjee, J.—The act of the agents in lebding 
out the money being unauthorised, the former, Cóm- 
pany can claim to recover the money only by adopt- 
ing the transaction and by ratifying it and in which 
case the original transaction would becomp e good 
loan. A UPPER INDIA Rick Mitts Lro. v. JAUNPUR 
Sucar Facrory, Lip., A. I. R. 1927 All. 161; 25 A. L. J. 
277; 49 A. 520 . 224 


Privy Councll decisions, binding ndfure of-~Law 
Reports Act (XVIII of 1875)—Precedents—Judg-* 
ments of Superior Courts, effect of, on, pending 
cases. : 
Although a decision ofa High Court in India may 

not be binding until it is reported in the authorised 

series of the Indian Law Reports under the provisions 
of the Law Reports Act, 1875, a decision of the Privy 

Council binds all the Courts in India, at any rate as 

soon as it is promulgated and comes to the knowledge 

of a Oourt, 

Judgments of a Superior Court, although they do 
not re-open decided cases, yet decide similar cases 
pending when the judgments are given. B MINGAPPA 
MARBASAPPA ARLEsHWaR V. GYANJI POMAJI MARWADI, 29 
Bom. L. R. 269; A. I. R. 1927 Bom. 157; 51 B. 231 155 


Practice—-Printing of records—Unnecessary 
documenis—Dispute as to whether. document 18 
necessary—Reference to Registrar—Duty of Solicitor 
in England to refer to Counsel—Fees for such 
consultation, 


Where a party toan appeal to the Privy Council 
thinks that a document should be printed and the 
other party thinks it unnecessary, reference should 
be made to the Registrar of the High Court for direc- 
tions in the matter. 

Unnecessary documents should not be included in 
the books bound for their Lordships of the Privy 
Council merely because they have been printed in 
India. Itis the duty of the Solicitor in England to 
make a selection of the necessary documents and to 
keep the other papers ready at hand in case they 
should be required. In cases of doubt, the Solicitor 
should take the advice of Counsel on this point, for 
which purpose, on application being madea fee wilt 
be allowed. P C Sonatonpan v. J. O. GALSTAUN, 52 
M. L. J. 463; A. I. R. 1927 P.C. 60; (1927) M. W.N. 
353; 29 Bom. L. R. 844: 45 O, Ir. J. 454; 31 ©. W.N. 
744: 54 O. 414; 26 L. W. 40; 39 M. L. T. 221 (P. 0.) i 

5 


Rule of concurrent findings, nature of— 
Application to Colonies—Eaxceptions to the rule— 
Miscarriage of justice—Misapprehension of law— 
Evidence viewed in different ways by the Courts, | 


effect of. : 


The rule that the Privy Council will not examine 
the evidence in order to interfere with a cop- 
current finding of the lower Courts ona quesfi@n of 
fact is not arule based on any statutory gprovision. 
It isa ruleof conduct which the Board has laid 
down for itself. The rule is not Jimiled in its 
applicatign to India but is arule ‘of cogduct fo? tite 
Empire and will be appked to all the, visioug 
Judicatures whose final,Tribunal ® the Privy Council, 

e ° ., 
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But being merely a rule of conduct it is subject 
to exceptions, though an exhaustive and accurate 
definition ofsuch exceptions cannot be laid down. 

.Miscarriage of justice, isa ground which would 
inducethe Cominittee to depart from this rule but 
the expression doe# not mean the inadequate 
appjeciation or -unjustifiable belittling of evidence 
but. such departure from the rules which per- 
meate all judiciak procedureas to make ‘that which 
happened not in the proper use of the word judi- 
cial wrogedure at all. 

Another way of preventing the application of the 
rule is by showing thatthe finding of one of the 
Courts is so based on an erroneous proposition of 
law that if tyat proposition be corrected the finding 
disappears. 

The rule of concurrent findings is a rule as to 
concurrent findings and not to concurrent reasons 
and the rule is, therefere, nontheless applicable 
because the lower Courts have looked at the evidence 
in rather different ways. P C WiLLIAM ROBINS v. 
NATIONAL Trust Co. Lrp., A.J. R. 1927 P. O. 66; 40. 
W. N. 463 903 


Privy Council Rules, 1920,r 9. See O. P. ©, 
1908, O. XLV, R. 7 555 


Provincial insolvency Act (Ill of 1907), s. 16 
ols. (4), (5)—Mortgage suit—Death of mortgagor— 
Inheritance vesting in undiScharged bankrupt— 
Decree against bankrupt heir, whether binding on 
Receiver—After acquired property—Vesting in 
Receiver—Secured creditor's suit—Defendant 
becoming insolvent— Receiver, whether to be impleaded 
as party. 


Property acquired by or devolving on an insolvent 
after adjudication and before the date of his dis- 
charge vests in the Receiver, who alone has the right 
to deal with it. 

The alternative ins. 16, cl. (4) of the Provincial In- 
solvency Act, 1907, applicable to vesting in the Court, 
is inserted to provide for the case of a Receiver not 
being appointed at the same time as the adjudication 
of insolvency is made and to foreclose an argument 
that vesting is suspended until the actual appoint- 
ment of a Receiver. e 

The Court only acts through a Receiver and any 
estate acquirede by or devolving on an insolvent is 
vested in him as from the date of the acquisition or 
devolution whatever the date of the Receiver's actual 


l appointment. 


Section 16, cl. (5) of the Provincial Insolvency Act, 
1907, must mot be so interpreted as to mean that a 
secured ereditor is exttitled to deal with the security 
as though there had been no vesting in the Court or 
Receiver. Although the rights of the secured credi- 
tor over a property are not affected by the fact that 
the mortgagor or his heir has been adjudicated an 
insolvent, the section does not in the least imply 
that an action against him may proceed in the ab- 
sence of the person to whom his rights have been 
assigned by operation of law, namely, the Receiver. 

Where, therefore, during the pendency of a suit on 
@ mortgage, the mortgagor dies and the suit is con- 
tinfidd against his‘son who is an undischarged in- 
s6lvent agd a mortgage-decree is passed, the whole 
pwoceeding® are invalid’and entirely ineffective to 


ae the equity of redemption vested in the Receiver. 


HANG BANERJEE V, JAGANNATH Marwari, A. 


Sot 
al, 927 F. O. 108; 29 Bom, L., R. 882; 52 M, L.J. 
a Ly ge f d 5 . ` 
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734; 31 O. W.N. 741; 45 C. L. J. 514525 A. L. 691; 
(1927) M, W. N. 485; 39 M. L. T. 5; 54 0, 595; 26 L. W. 
268 (P. C.) : 442° 


Provincial Insolvency Act (V of 1920), s. 10 (2)° 
—Application for adjudication, dismissal of, for 
default—Fresh application, whether Lies. è 
The dismissal for default of an application for 

adjudication as insolvent does not bar a fresh appli- 

cation for the same relief 'M YERRA VENKATAGARI . 

Rancappa v, MADDIPATLA Konarra, (1927) M. W.N.. 

176; A. I. R, 1927 Mad. 579; 39 M. L. T. 118 349 

——— 88,10, 24—Inability to pay debts— Burden 
of proof. . 

Where a debtor has filed a list of assets showing 
his inability to pay debts it is not for him to prove 
that he has no other property except that mentioned 
in the list but it is for creditors to prove afirma- 
tively that he has sufficient property to satisfy their 


debts. LSrra Ram v. Hukam Chand, A. I. R.1927 
Lah. 354 624 


8. 24—Adjudication—Procedure—Inability 
to pay debis—-Prima facie case, sufficiency of— 
Questions of benami and jointness or separation, if 
can be gone into. 

At the stage of the application for adjudication no 
very careful enquiry is necessary with regard to 
inability to pay debts. If the Court is satisfied that 
a prima facie case is established by the debtor, the 
Court will adjudicate him to be an insolvent, and the 
consideration of the further question as to whether 
there has been a concealment of property and as to 
title to property is deferred till the stage when the 
discharge is applied for. 

The Act does not contemplate that an enquiry into 
questions of the benami character of a transaction 
and ofthe title to property alleged on one side to 
be joint and on the other side to be the separate pro- 
perty of the different branches of the family should 
be made at this stage. Pat BHAGIRATH CHAUDHARY v, 
Jaunt, 8 P. L. T. 184; A. I. R. 1927 Pat. 188 445 


—-— s. 28 (6)—Mortgage swit—Morigagor becoming 
insolvent pending suit—Omission to implead Official 
Recsiver as party—Decree, validity of. 

Under s. 28 (6) of the Provincial Insolvency Act, in 
the case of a mortgagee who has filed a suit against 
his mortgagor, the mere fact that the mortgagor 
becomes an insolvent during the pendency wf the 
mortgage suit will not in any way prevent the mort- 
gagee from obtaining his reredy under the law. 

A mortgagor against whom a suit had been in- 
stituted by the mortgagee became insolvent before 
the passing of the preliminary decree. The Official 
Receiver was impleaded as a party in the applica- 
tion for final decree; he did not object and a final 
decree was passed: 

Held, that the decree was not invalid on the ground 
that the Official Receiver was not made a party to 
the suit before the passing of the preliminary decree. 
M KANDASAMI CHETTIAR V. JAYAPANDIA ATHITHER NADAR 
A. I. R. 1927 Mad. 609; 26 L, We47 78 
——— 8, 30. See O. P. O., 1908, O. VIII, r. 6 762 

88. 37,43, 53—Annulment for failure to 
apply for discharge—Notice to creditors to show 
cause against annulment, mecessity of. 

Where en application under s, §3, Provincial In- 
solvency Act, in relation to an alleged fraudulent 
transfer of property is pending, the ourt, tefcie 
annulling the insolyent's order of adgudjcatien fog 


Voll] o 
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failure to apply for discharge within the appointed 
time, should issue.specific notice of the course pro- 
eposed to be adopted to any interested creditor to 

show cause against such course being adopted. R 

5. V. A. R.S, Firm v. Mauna Pay, 6 Bur. L. J. 44; A. 

I. R. 1927 Rang. 173 589 
S. 31 (1)—Attachment of money—Application 

to adjudicate debton insolvent—Creditor, whether 

entitled to money attached in preference to Receiver 

—‘“Realized in the course of the execution by sale 

“or otherwise", meanings of. 

Where money belonging toa debtor has been at- 
tached, ifthe attaching Court and the custody Oourt 
are the same there is a ‘realization in the course of 
execution by sale or otherwise’ within the meaning 
of s. 51 (1) of the Provincial Insolvency Act, only when 
so much of the money standing to the credit of the 
judgment-debtor as is necessary to satisfy the decree- 
holder who has applied to it for execution is ordered 
to bs transferred to tte creditof the attaching creditor's 
suit. Therefore, a creditor who has attached money be- 
longing to an insolvent before the admission of an 
insolvency petition is entitled to claim the benefit 
of the execution against the Receiver only if such an 
order has been made previous to the admission of the 
petition. S In re AssupamaL FATEHOSAND, A.I. R. 





1927 Sind 194 848 
——— $, 53, See Provincia, Insotvency Aor, 1920, 
ss. 37, 43, 53 589 


——--— S, 53~-Transfer challenged as collusive and 
without consideration—Burden of proof. 

In case of an application under s. 53 of the Pro- 
vincial Insolvency Act challenging an alienation as 
collusive and without consideration the burden is on 
the transferee to prove that the transaction under 
which he claims is for valuable consideration and 
made in good faith. CPaura Suan v. Ram SHAH- 
Prem Das, 28 P. L. R: 275; A.I R.1927 Lah. 415 


588 
Provinclal 8mall Cause Courts Act (IX of 

1887), 5. 16—Ordinary suit—Abandonment of 

portion of claim—Suit falling within cognizance of 

Small Cause Court—Jurisdiction to proceed with 

trial—Return of plaint. 

. Where through abandonment of portion of a claim 
à suit which was filed as an ordinary suit, becomes 
cognizable by a Small Oause Court, the Court in 

e which the suit was originally instituted ceases to 
have jurisdiction to proceed with the trial and 
should, therefore, return the papers for presentation 
to the proper Court. 

Section 16 of the Provincial Small Cause Courts 
Act is imperative and a suit cognizable by a Small 
Qause Court cannot be tried by any other Court hav- 
ing jurisdiction within the local limits of the juris- 
diction of the Court of Small Oauses by which the 
suit is triable. A Municipan Boarp, BENARES v 
Suamauu Natu, 25 A. L. J. 421 524 
a $.16—Small Cause suit erroneously tried as 

original suit—Appeal, whether lies— Revision. 

The fact that a Swh-Judge erroneously tries a Small 
Oause suit as an ordinary original suit does not alter 
its character or make the provisions of the Provin- 
jal Small Cause Courts Act inapplicable, and, there- 
Ere where a Small Oatse suit is tried as an original 
suit and the decision is reversed in appeal, the decree 
passed in appeal is liable to be set aside in revision 
as having been made without jurisdiction. M VEERAN 


Korri Agate v Jooaur Hasy Jarrer Sar, 52 M. L.F. 
B16; 26 L, W. 397; 38 M, L, T, 153 53 
62 
. 
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8 25—High Court's power to ‘tnterfere 
with finding of fact. , 
Though High Court wilb not ordgnarily interfere 

in revision under s. 25, Provingal Small Cause Courts 

Act on a question of fact, it is not absolutely, de- 

barred from doing so. A finding cf fact by a Gourt 

of Small Causes based on an assumption and against 
the weight of evidence on the record is liable to be 
set aside in revision. R Mauna Bo Saw v. Marxe 

Tuwa, 6 Bur. L. J. 54; A. I R. 1927 Rang. 19 ° 632 

— 5, 25—Revisional powers of High Court, 

scope of. X 
Revisional powers conferred on a High Court by 

s. 25 of the Provincial Small Cause Oeurts Act are 

much wider than its powers under s. 1li~eQivil Pro- 

cedure Code, and may be exercised in any case where 

a failure of justice appears to have occurred’ in con- 

sequence of misinterpretafion of law or misjudging 

the facts and evidence. L SECRETARY or STATE ror 

INDIA v. BALMOKAND 158 


——-——s, 25, Sch. Hl, Art. 35 (il) —Swit for damages 
for illegally cutting trees—Jurisdiction of Small 
Cause Court. 

A suit to recover damages done by the defondant 
to the plaintiff's trees by illegally cutting them is 
excluded from the jurisdiction of the Small Cause 
Court by Art. 35 (it) of the Second Schedule to the 
Provincial Small Cause Courts Act. B ABDUR REHMAN 
PATHAN v., DHARMA Bupuya Pati, 29 Bom. L, R. 273 

. 338 
S. 32 (2)—Munsif invested with Small Cause 

Court powers during pendency of suit—Transfer 

of ordinary suit to Small Cause Side and summary 

disposal, legality of—Jurisdiction of Court— 

Objection, when to be raised. 

Sub-section (2) of s. 32 of the Provincial Small 
Cause Courts Aet is applicable to a case where tha 
same officer who entertained the suit is subsequently 
invested with Small Cause Court powers or with 
increased powers. 

Therefore, where a Munsif who had entertained a 
suit as an ordinary suit is invested with Small Cause 
Court powers during its pendency and the suit thereby 
falls within his Small Cause pqwers, he does not act 
without jurisdiction or with material irregularity in 
transferring the suit to the Small eCause Side and 
deciding it summarily. 

In such a casea High Court will not in revision 
entertain an objection that the Munsif had no juris 
diction if such objection was not raised at the trial 
when the suit was transferred from thg ordinary file 
to the Small Cause Court file. C Duanamwoy Das vu. 
Ram Cranpra Das, 45 O. L.J. 218; A. I. R. 1927 Gal. 








338 j 688 
—-— Soh. H, Art, 35 (il), See PROVINCIAL SMALL 

Cause Courts Act, 1887, s. 25 338 
Publl¢ Gambling Act (ill of 1867), s. 3— 


‘Common gaming house'—'Insfrument of gaming — 

Satta gambling—Paper used, whether instrument of ° 

gaming, r 

Where ‘Satta' gambling is going on, the bits of 
paper on which the figures are written are inetrh- 
ments of gaming. . 

In order to convict a pesson for keepin g®ascommon 
gaming house it is not necessary to prove that profit 
was certgin to result, a mere ae ees of prog 
being quite sufficient. A IgmaiL, 8. Eafberong5 A. 
LJ. 848; L. R. 8 A, 75 Cry 28 Gula J. 402" AL Te 
1927 AlL, 480 s a. goe Tien alg 


98 


Punjab Allenation of Land Act (XIII of 1900), 

S. 2 (3)—House in village abadi whether ‘land’. 

A kowe in a village abadi is not land within 
the definition of land as given in s. 2 (3), Punjab 
Alienation of Lagd Act. 
SINGH, A. I. R. 1927 Lah. 391 592 


Punjab Court of Wards -Act (Il of 1903), ss. 
15,16, 24, 25,27. See Contract Act, aan 


Punjab Excise Act (1 of 1914), 8. 61 (1) (a)—-Im- 
port of cocaine—Separate sentences for importing 

. and possessing, legality of—‘Imported”, meaning 
of—Interruption by Custom Oficials, effect of. 

An article doesnot cease to be “imported” by the 
consignee sin®ply because it has been interrupted in 
tiansit by the Custom Officials acting under and in 
accordance with their statutory powers. 

Where’ postal packets containing cocaine are taken 
delivery of by the consignee and he is immediately 
arrested, he cannot be separately sentenced both for 


importing and for possessing cocaine under s. 61 (1): 


(2) of the Excise Act. L RAM TIKAYA v. EMPEROR, 8 
Lah. 100; A. I. R.1927 Lah. 191; 9 Lah. L. J. 213; 28 
Or. L. J. 468; 28 P. L. R. 495 596 


Punjab Municipal Act (Hi of 1911), s. 172— 
Reconsiruction of old siructures—Permission of- 
Municipality whether necessary. | 
Section 172 of tne Punjab Municipal Act is re- 

stricted in its application to newly built structures 

and does not cover cases in which an old projection 
has been demolished and substituted by a new one. 

L MUNICIPAL Coumirrez, MULTAN v. Buar KISHAN 

Ouann, 28 P. L. R. 205; A. 1. R. 1927 Lah. 276 747 

Punjab Tenancy Act (XVI of 1887), 5,45. See 
LIMITATION ACT, 1908, s. 14 254 


Rallways Act (IX of 1890), ss. 3 (6), 113,145— 
Suit against Secretary of State for act of Railway 
servant—Agent’s power to authorise Counsel—Person 

_ travelling without ticket charged for fare and 
Pn Ones of proving that sum levied was 

mproper. 

Where a suit is instituted against the Secretary of 
State on account of any act committed by a Railway 
Bervant it is open either to the Secretary of State or 
to the Agent to authdrise a Counsel to appear. 

Where a persqn who has been made to pay the 
requisite fare and penalty for travelling without tic- 
ket sues to recover the amount back from the Railway 
Administration, the onus of proving that the amount 
was improperly levied lies on him, L SECRETARY or 
Srate por INDIA v, BALMOKAND 158 


a 72—Consighor's right to sue—Endorsement 
of Railway receipt, effect of—Packing without 
water-proof cloth, whether disentitles consignor 
to claim damages—Rules of Company as to packing, 
value of. 3 
Where itis stipulated that goods delivered to a 

carrier are to be delivered at a particular place, 
«part of the cause of action for a suit for damages 
against the carrier arises at that place. 

A consignor aloes not lose his locus standi to 
mgintain a suit against the Railway Company by en- 
dorstng the Railway‘receipt in favour of a different 
pefson. The mere fact that the consignee also has an 
interest to Maintain a suit does not imply that the 

signor loses all such interest. 
Tilo, stipulation, that Railway Company ean de- 
wand that goods shoul be despatched under Risk 
Note own A when” they are sin bad condition or ge 
. . 4 e 
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Rallways Act—concld. 


` e 
defectively packed as to be liable to damage, leakage. 
or wastage in transit, does not impose a- duty on” 
the consignor to pack consignments with water-proof 
cloth and disentitle him to recover damages if he 


’ fails to do so. 


Rules of guidance which the Railway Association: 
might have framed for their own stafi and servants 
cannot take away the rights of consignors to send 
their goods packed without water-proof cloth atthe 
Railway Risk when in theeye of the law there is no 
defective packing. AB. B.& ©. I. Ry. Go. Ld. w. 
SIyAJI Minus Co. Lp., A. I. R. 1927 All. 514 698 


—— s. 72—Risk Note B—Robbery from running 
train, whether includes theft-Omission to take 
precautions to prevent thefis—Wilful neglect. 


The expression ‘robbery from a running train’ in. 
Risk Note B does not include a furtive theft. Wr 

Where a Railway Company chooses year after year 
merely to seal waggons, if there have’ been repeated 
instances of theft and the sealing has been proved by 
those thefts to be inadequate, their continuance of that 
inadequate method may show a neglect on their pert 
amounting to a wilful and determined neglect not to 
avail themselves of any other measures that may be 
open.. A Marara Prasan v. G. I, P. Ry. Co. 536 


————- S., 72, cl. (2)—Consignment of goods—- 
Agreement limiting liability of Company, statutory 
requirements of—Insertion of letters ʻO. R. H.' 
without consignors knowledge or consent, effect of. 


Under 8.72 of the Railways Act, a Railway Ad- 
ministration can enter into an agreément restricting 
its liability, but that agreement will be void under 
cl. (2) of the section, unless it is in writing signed by 
or on behalf of the person sending or ‘delivering td 
the. Railway Administration the animals or goods. 

In order that a Railway Company may avail itself 
of the provision in cl. (2) of s.72 it must be shown 
that the person delivering the goods signed an agree- 
ment purporting to limit the responsibility of the 
Railway Company. ; 

The mere insertion by a Railway clerk of the letters 
ʻO. R. H’ ina Risk Note is not a sufficient com- 
pliance with the provisions of s 72 (2) of the Rail- 
ways Act in the absence of evidence to show that the 
consignor consented to or was aware of the insertion 
or the significance of the letters. M Sourn INDIAN , 
Ry. Co., Ltp. v. V. M.S. P. Bros, A. I. R. 1927 Mad, 


639 55 
—— — 88,113,145. See Raitways Act, 1890, s. 3 
(6) 158 


Rangoon Appellate Side Rules, r. 12—-Reference, 
legality of. 

Rule 12 of the Appellate Side Rules (Rangoon High 
Court) allows a Judge to refer only such questions 
of law as actually atise in the case. R U Hrin Gyaw 
v. Emprror,5 R. 26; 6 Bur, L.J. 32; A.I. R. 1927 
Rang. 113; 28 Cr. L. J. 433 465 


Rangoon Small Cause Courts Act (VII of 1920), 
Sch. |, r. 8. See FRAUD i 434 
Ratification—Void act cannot be ratified See 
HINDU Law 3 839 
Receiver, appointment of, in'partnership suits. Sef 
PARTNERSHIP 4 791 
Obstruction. See CONTEMPT or GOURT 112 


Registration Act (XVI of 1908), 5. 17.4 3ee Hinpu 
Law—doint FAMILY 2 413 - 





` e 
Registration Act—contd, 
Ss. 17—Agreement for sale with payment of 


earnest money—Rogistration. See VENDOR AND 
*. PURCHASER i 229 


~ S. 17 (2) (VI)--Award agreed to and signed’ 


by “parties, whether exempt from registration— 

‘Award —4Agreement.’ - 

The words ‘any award’ in s. 17 (2) (vi) of the Regis- 
tration Act are not limited to awards made otherwise 
than by or with the consent of the parties. An 
award as settled by panchas in the presence of the 
parties and agreed to by them, and to which the 
parties have affixed their signatures in token of con- 
sent is not an agreement butan award and is, there- 
fore, exempt from registration. B Yemnava SEID- 
RAMAPPA ANOHALI V. REVANSHIDDAPPA MILLAPPA, 29 Bom. 
L. R. 297 351 


——-~-— SS. 17, 50—Agreement to renew lease on 
specified contingency, whether operates as present 
demise—Registration—Transfer of Property Act 
(IV of 1882), s. 40 -Specific Relief Act I of 1877), 
s. 27— Malabar Law--Kanom—Agreement to renew 
—Subsequent execution of melcharth—Hquities of 
person in possession—Constructive notice—Priority. 
An agreement to renew a lease on payment of a 

sum of money in future does not operate as a 

present demise and does not, therefore, require re- 

gistration. 

In deciding priority between an unregistered 
agreement to renew and a melcharth s. 40, Transfer 
of Property Act, and s. 27, Specific Relief Act have 
to be applied. Section 50, Registration Act has 
nothing to do with the decision of such question. 

A purchaser of land is presumed tio have con- 
structive notice not only of the interest of the person 
in possession of the land but also of other equities 
Buch person may have. : . 

‘It is the duty of a melcharthdar when negotiations 
with the jenmi are completed to make enquiries of 
the kanomdar in possession and if he does not do so 
he is liable to be defeated by an agreement for 
renewal of the kanom obtained previously by the 


kanomdar. M Vautya KALYANI v, KRISHNAN NAMBIAR, 
A I.R. 1927 Mad. 699 836 
> 5, 49—Agreement to sell—Earnest money 


above Rs. 100-—Registration, necessity of —Objection 
e ag to admissibility, whether can be taken in second 
appeal, 

An agreement for the sale of immoveable property 
is compulsorily registrable in cases where the intend- 
ing purchaser has paid earnest money of Rs. 100 or 
over has not refused to accept delivery and, there- 
fore, is inadmissible in evidence in a suit by the 
purchaser to enforce specific performance. 

An objection thata document which requires re- 
gistration butis not registered, isnot admissible in 
evidence under s. 49 of the Registration Act may be 
taken for the first time even in second appeal 
though no objection was taken to its admissibility in 
the Court of first jastance. B NINGAPPA MARBASAPPA 
ARLESHWAR v. GAYANAJI Poatast MArwADI, 39 Bom. L. 
R 269; A. I. R. 1927 Bom. 157; 51 B. 231 155 


s, 49—Compulsorily registrable lease deed— 
Non-registration—Admissibility for collateral pur- 
poses, 

Although @ lease-deed which is compulsorily re- 
gistrable Byt unregistered, cannot, in view of the 
-provisions “of s. 49 of the Registration Act, 
be received in evidence of any transaction affecting 
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immoveable property, yet it is admissiblé for the 
collateral purpose of proving a transaction by which 
the rent due to the lessdr was transferred to the 
lessees. A GANTSH GIR v. SHEQ MANGAL PANDEY, L. R. 
8 A. 89 Rev. y “773 
-———— $. 50. See REGISTRATION Act, 1908, ss. 1i x 


Religious endowment- Idol-- Suit against _idol— 
Shebait not described as such—Decree, wheeh& bind- 
ing upon idol. i 
A decree obtained in a suit against the shebait of 

an idol, where the shebait is not expressly described 

as such and representing the idol, bet where, as a 

matter of fact, he sets up no title adverse to that 

of the idol and defends the suit on behalf of the 

idol, is binding upon the idol. C BERARI LALL Sen v. 

Gour OHANDRA Birvyy, A.D R. 1927 Cal. 606 758 


Mutt—Head of mutt, powers of—Expenses 
for ceremonies and feeding pilgrims, legitimacy 
of—Scale of expenses—Usage, how far a guide— 
Decree against mutt—Enforcement of liability— 
Procedure—Appointment of Receiver. 

The head of a mutt has ample discretion in the 
application of the funds of the mutt but always 
subject to certain obligations and duties equally 
governed by custom and usage. | 

Where a scale of expenditure is not fixed for 
performance of ceremonies and feeding of pilgrims 
beyond recognised custom, they have to be performed 
according to the long continued practice. Mxpendi- 
ture incurred by the ‘head of a mutt forthe purpose 
of parforming ceremonies and feeding of pilgrims 
according to the practice of centuries and for carry- 
ing out necessary repairs to the dining halls where 
the pilgrims have to be held cannot be held to be 
not legitimate. f : 

Where a suit by a creditor against the head of a 
mutt for recovery of amounts advanced to the mutt 
for necessary purposesis decreed, the proper course for 
a Court is to appoint a Receiver for the rent and re- 
esipt of the mutt and, after payment of all expenses 
connected with the mutt and performance of cere- 
monies and festivals and a reagonable provision for 
the maintenance of the Matadhipathi, to apply the 
balance in discharge.of the debt ustil it is paid off. 
PC VIBHUDAPRIYA THIRTHA SWAMIAR V., LAKSHMINDRA 
Tairua Swarr, À. I. R.1927 P. C. 131; 29 Bom. L. 
R. 955; 45 C. L. J. 613; (1927) M. W. N. 507; 50 M. 4978 
53 M. L. J. 196; 25 A. L J. 697; 310. W. N. 1021; 39 
M. L. T.45 (P. C.) 7 545 


3 ° : è 
Representative actions—Res judicata. See Q, P. 
O., 1908, s. 11, Expl, vi A 58 
Res judicata 
See O. P. O., 1908, s. 11 


See Co-oWNERS | 
Conflicting decrees—-Latgr one prevails. 


Wheres there are two decrees operating as res 
judicata, one as against the plaintiffs and one as 
against the defendants, the later decgee prevails over 
the earlier inasmuch as it shuts out the considera- 
tion of the earlier dec‘ee. A Amar Sinan % GORIN 
Ram, L. R. 8 A.122 Rev.; 25 A. L. J. 387 5601 


Decree for rent—Relationship” of landlérd 
and tegant, whether can subsequently be denied. o` 
A previous decree for armgars ofe rent» operates = 

res judicata and debars the partieg from pleading is 
a subsequent suit for tent thg the relationship of 


816 


ee 
. 
. 
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Res judicata—concld 


. LA 
` Jandlord and tenant did not exist between the parties. 
A MUHAMMAD Kapamar At] KHAN v., OANESHI Lat, L. 
R. BA. P5 Rev., 25 A. L. J. 467; A. I.R. 1927 Aue 
e 


—*— ‘Directly and substantially in issue’— 
‘Finally heard and decided'— Finding upon issue 
not necessary for decision, whether operates as res 
judigata. 

When 4, matter directly and substantially in issue 
in a subsequent suit has been directly and substan- 
tially in issué ina previous suit and has been finally 
heard and decided between the same parties, the 
issue cannot “be re-opened in a subsequent suit not- 
withstanding the fact that the previous suit could 
have been decided independently of the decision 
upon thet issue. O GajopHar Lat v. SECRETARY 
‘Hesarnapap, Trust, 4 O. W. N. 307 522 


Proceedings for grant of Letters of Ad- 
ministration—Omission to raise a plea of defence 
—Subsequent suit by administrator—Plea, whether 
can be raised—Pleadings, sufficiency of. 

In an application for Letters of Administration by 
the brother of a deceased person the wife of the de- 
ceased filed a written statement that she and her 
children were the only heirs. The application was 
disposed of on the assumption that the parties were 
Muhammadans, and Letters of Administration were 
granted to the brother. The brother subsequently 
instituted a suit as administrator against the deceas- 
ed’s wife for possession of property alleging that it 
was part of the deceased’s estate. The wife set up the 
defence that the deceased was a Buddhist and that 
she was the deceased's sole heir: 

Held, that inasmuch as the plea, if raised, would 
have been a complete answer to the application for 


Letters of Administration, it ought to have been raised . 


then and thatit could not be raised subsequently by 
virtue of the rule of mes judicata, ; 
Held, further that the pleading that the wife and th 
children were the sole heirs did not involve an alle- 
gation that the deceased was a Buddhist. R 
Ma Gars v. Macne Suwe Dacne, 6 Bur. L. J.26 327 


Restitution of conjugal rights—Defences arail- 
able—Duty of Court to consider all circumstances. 
In a suit for restitution of conjugal rights the wife 
pleaded in defence that her husband had deserted 
ger, had married a second wife and that she had, there- 
fore, obtained an order under s. 488, Criminal Pro- 
cedure Code, for her maintenance. The lower Courts 
_ decreed ghe ‘suit without-taking the defence evidence 
on the ground that the allegations made by the defend- 
ant did not constitute a sufficient defence in law: 
Held, that the Courts should have taken the defence 
- evidence inasmuch as in such a suit, the Courts 
should consider the entire conduct of the’ parties so 
as to be able to judge whether the plaintiff de- 
serves at the hands of the Court the relief he seeks 
and whether such a relief is not unreasonable in the 
particular case against the defendant. B Bat Jivrv. 
Narsine LALBHAI, 29 Bom. L. R. 332; 51 B. 329; A. L 


R.d927 Bom. 294 . . 403 
Riwaj-lam—Entries— Evidentiary value. See 
eCustdu @ + i 852 
-Sale — Consideration —Ñqual distribution over 
am Property gold. See HINDU Law e 262 
sscheculed Districts *Act (XIV of 1874), s. 7— 


. „ Rules under the-Agt, T. 2h—Puit in Mewas Agent's 
Court— High Coust's power to transfer to a Dastrigt 


INDIAN OASES, T 


[1827 


Scheduled Districts Act—=coneld, * r 


Court—Jurisdiction of Agency and Distrret Courts e 


—Division Bench of High Court, powers of—Act - 
+ 


XI of 1846. 

Under Rule XXIV of the Rules framed under Act XI 
of 1846, the Bombay High Court is invested with. 
appellate jurisdiction over the Mewas Agpnt. There- 
fore, under the Government of India Act, s. 107, the 
High Court has power of superintendence over the 
Mewas Agent, and has a right to direct a tyansfer 
of any suit from the.Court’ofthe Mewas Agent to 
any other Court of equal or superior jurisdiction. ° 

The District Court of Dbulia is a Court of at least 
equal jurisdiction to that of the Court of the Mewas 
Agent. 

A Division Bench of the High Court can exercise 
the powers of the Appellate Jurisdiction vested in the 
High Court. B Prstangr Ratanst Danu & Co. v. 
CoLLECTOR or West KHANDESH, 29 Bom. L. R. 361: A, 


I. R. 1927 Bom. 272; 51 B. 416 582 
Second Appeal—Amendment—Interference. See 
AMENDMENT 569 


Copy of trial Court judgment, necessity of 

—Rules framed by the Lahore High Court. 

Under the rules framed by the Lahore High Court 
every memorandum of appeal in a second appeal 
must be accompanied by a copy of the judgment of 
the trial Court and a note by the appellant that the 
said copy is already in the High Court in another 
appeal arising out of the same proceedings is not a 
sufficient compliance with the rules, L NIADAR v. 
Baarto, 28 P. L. R. 272; A. I. R. 1927 Lah..423 776 


———— Improper trial—Interference. 

Where a Court brushes aside the material aver- 
ments of the contesting defendants and without 
having an issue on the point of fact on which the 
arties fundamentally differ and without examin- 
ing witnesses or filing documents, allows the suit to 
be disposed of upon a point of law which does not 
conclusively determine the suit, the High Court 
will interfere in second appeal and remand the 
case for re-trial. M VOHILINENI Supra Rao v. Ragan 


-oF Prrrapur, 26 L W. 235; A. I. R. 1927 Mad. 714; 


(1927) M. W. N. 677; 53 M. L. J. 400 613 


Sikh Gurdwaras Act (VIII of 1925), ss, 3, 32—- 
Operation of s. 82—Alienation of property by limited 
owner, competency of, jurisdiction of Civil Court to 
try question of—Decision of Civil Court that a case 
fatls under s. §2—Revision—Civil Procedure Code 
(Act V of 1908), s. 115. 

A decision by a Civil Court thata case falls within 
the ambit of s. 32, Sikh Gurdwaras Act, goer to the rcot 
of the case and practically terminates proceedings so 
far as that Court is concerned and is, therefore, open 
to revision, . 

The question whether a person having a limited 
interest in property is competent to alienate it by 
gift or not is for a Civil Court and not for a Gur- 
dwara Tribunal to decide. ; 

Section 32, Sikh Gurdwaras Act does not come into 
operation unless the provisions of s. 3 of that Act have 
been complied with. L KEsAR SINGH ~v. Su. G. 
PARBANDHAK COMMITTEE, AMRITSAR, A. I. R.1927 Lað. 
394; 8 Lah. 362 171 
Slavery bond. See Contract Act, 1872, s. 23 39 
Small Cause Court— Decree by instalments condi- 

tional on defendant executing mortgageayn laiti "5 

favour, whether illegal. r 3 : 

A Small Cause Court passed a decree that if the 


wa ma MA 


Yol, 101), + 
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edefendant made a mortgage of his property in favour 

. of plaintiff, the decree will be executed by instal- 

ents, otherwise it will be liable to be executed 
at once: P 

. Held, that there was nothing illegal or unreasonable 

in such a condition being imposed. O SHEO Sanat, 

Har Prasap, 1 Luck. Cas. 75; A. L R. 1927 Oudh on i 


Sonthal Pergannas Settlement Regulation 
IN of 1872), ss. 5,10--“Land”", whether includes 
minerals—Suit to establish right to minerals, whether 
barred. : 4 
Theterm ‘land’ ins. 5 of the Sonthal Pergannas 

Regulation, IIl of 1872, includes the soil and sub-soil 

but does not include mines or minerals. 

Ordinarily a mineral is any substance which is part 
of the natural formation of the earth except the 
common soil or the rock of the country. 

A dispute as tominerals lying upon or under the 
surface does not relate to land within the meaning 
ofthe Sonthal Pergannas Settlement Regulation 
and a suit in the ordinary Civil Court to establish a 
claimant's right thereto is not barred under the 
provisions of 8. Sof the Regnlation. Pat GYANENDRA 
UHANDRA PANDE V. SECRETARY OF STATE For INDIA, 8P. 
L. T. 248; A. I. R. 1927 Pat. 201 - 712 


Specific performance—Agreement to execute 
charge over assets of Company. See COMPANIES ACT, 
1913, s. 109 

~ Contract of sale—Suit for specific per- 
formance or refund of purchase-money—Decree 
for specific performance but terms of contract found 
against plaintiff—Plaintiff's right to insist on 
refund of purchase~money. 

The plaintiff sued for specific performance of a 
contract for sale of abadi land, alleging that one of 
the terms of the contract was that the defendant 
should obtain the landlord's consent. He also prayed 
for the refund of the consideration paid in case the 
Court was not inclined to grant specific performance 
or the contract was not proved. The Court gave a 
decree for specific performance but found that the 
agreement was that the plaintiff himself should ob- 
tain the consent of the landlord. The plaintiff appealed 
praying that h& may be given a decree for refund 
ef consideration: 

Held, that in view of the fact that the contract as 
set up by the plaintiff had not been proved and the 
contract was from its vary nature contingent on the 
will of a third party for due fulfilment, the decree 
for specific performance was nota proper decree to 
be passed, and that adecree for refund of purchase- 
money ought to have been passed. N Punuras v, 
KaALUSA, A. I. R., 1927 Nag. 233 654 


Specific Rallef Act (I of 1877), s. 9—Suit for 
possession ~Joinder of claim for mesne profits, 
legality of. : 

A claim for meme profits cannot be joined with 
the claim for possesfion under s. 9 of the Specific 
Relief Act. R Ma News Bwin v. Mause Po Mauxe, 6 
Bur, L. J. 58; 5 R. 123; A. l. R. 1927 Rang. 142 630 
v S. 27--Covengnt for'renewal—Specific per- 

formance. See REGISTRATION Act, 1908, ss. 17, 50 

836 

8.,42. See Guarpians AND WARDS ACT, un 

8 





s. 29 é 4 
eedan &, 54, See Q. P. C., 1908, O. XXXIX, mee 5 
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Stamp Act (110f1899),ss,35, 36—Admission of 
secondary evidence of wnstamped document—Adn.is- 
sion, if can be questioned at a later stage. ` 
The provisions of s, 36 of the Stamp Act apply also 

to the admission of secondary evidenee of an gnstru- 

ment which was not duly stamped and are not don- ` 
fined in their operation to the admigsion of the ori- 
ginal instrument itself. R Maune Po Hroo v, MaMa 

Gy1,4 R. 363; A. I. R.1927 Rang. 109 198 

Statutes—Interpretation—Conflict between special 
and general Acts. e 
Where there is an inconsistency between 4 Gene- 

ral Act and a Special Act, the provisions of the latter 

must override the former. N UORPORATION or MADRAS 

v. Mapras TÊLECTRIO Tramways Lro., 52M. L. J. 474; 


A. I. R. 1927 Mad. 522 396 
See ALSO INTERPRETATION OF STATUTES. a 
Subrogation. See MORTGAGE -* 409 


Succession Act (XXXIX of 1925), s.187—Election 
—Knowledge, necessity of. 
No person is bound by the principle of election 
unless he has knowledge of his right to elect and 


` of the circumstances which would influence the judg- 


ment of a reasonable man in making the election. G 
Lait Monas BANERJEE v. Norovasori Dasa, A. L R, 
1927 Cal. 494 339 
8S. 214A, 223, 236,375. See Succession 
CERTIFICATE Act, 1889, ss. 4, 6, 19 (3), 26 (3),9 166 


Succession Certificate Act (VII of 1889), ss, 4, 
6,19 (3), 26 (3), 9—Succession Act (XX XIX vo 
1925); ss. 214 (a), 223, 286, 875—Civil Procedure Gob 
(Act V of 1908), s. 141, O. XXXII, r. 6~Guardiang 
and Wards Act (VIII of 1890), s. 27—Succession 
Certificate, whether can be granted to minor re- 
présented by next friend—Practice and procedure, 
An application for Succession Certificate in the 

name of a minor represented by his next friend is 

competent and the interests of the minor may be 
safeguarded by the Court requiring the next friend 
who is not a certificated guardifin to execute a secu- 

rity bond both under s. 375 of Act XXXIX of 1995 

for rendering an account of the debts and securities 

and for indemnity of the persons other than: the 
minor who may be entitled to the whole or any part 

of those debts and securities, arti under O. XXXII, 

r. 6 (zi), Civil Procedure Code, for applying for the 

benefit of the minor any money or other moveable 

property received by the next friend on behalf of the 
minor by virtue of the Succession Certificate S4 

Re APPLIOATION By SUNDERDAS & JAMNADAS, A. LR, 

1927 Sind 187 166 





Sults Valuation Act (VI of 1887), s. 8—Valuation 


of suit—Arbitrary valuation for 

legality of. . 

In view of the provisions of s 8 of the Suits Valua- 
tion Act which provides that the valuation of a 
suit for purposes of jurisdiction and Uourt-fee shall 
be the same, a plaintiff cannot give one valuation for 
purposes bf Court-fees and another valuation which 
is purely arbitrary for purposes of jurisdiction. 

A party is not entitled where the*valuation of a 
suit can be correctly ascertained to put q pyrgly 
fancy value on the suit for purposes of jurisdiction, 
Pat Duarurt SINGH v. KEDAR NATH Goenka, 6 P. L. Gu 
475; A. L R. 1927 Pat. 22k ki =. 506 


Tenancygt sufferancs, nature of, See,Co-suainiam 


jurisdiction, 


. . 4 e352 
Thekadar, status of. See Aara enanoy Agr, 1901,” 
ss. 1 (2), 11 (e) e` . +638 
. ; . we 
e « 
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Torts—Duty of owner of premises towards licensee — 
Hidden danger—Death of licensee—Owner's liability 
Measure of damages—Landlord and tenant— 
- Landlord or, owngr of servient tenement, whether 
‘boufa to keep premises in repair—Lease, easement 
and license distinQuished—Licensor's duties—Fatal 
, Aecidents Act (XIII of 1835)—Transfer of Property 
-Act (IV of 1882), s. 108—Hasements Act (V of 1882), 

ss. 57,58, 60. * 

In the absence of a special contract or customa 
landłoxd is not under an obligation to effect repairs to 
promises which have been leased by him. 

So too, in-the case of an ordinary easement there is 
in general no obligation on the part of the owner of 
the servien® tenement to do anything in the nature 
of repaigs apart from express contract. 

To these general rules, there is, however, a well- 
recognised exception that the landlord must not lay 
what is described as a trap for persons coming into 
the property by his invitation or license. i 

It is the duty of a licensor to disclose to the licensee 
any defect in the property likely to be dangerous to 
the licensee of which the licensor is aware and the 
licensee is not; he is also under afurther duty not to 
do anything likely to render the property dangerous 
to the licensee. 

The. true measure of damages to be awarded in a 
claim under the Fatal Accidents Act is what ‚but for 
theaccident which terminated the existence of the 
deceased, would have been his reasonable prospects 
of life, work and remuneration, and also how far these, 
if realised, would have conduced to the benefit of the 
individual claiming compensation. 

A Court, inawarding compensation under the Fatal 
Accidents Act may in its discretion award interest on 
the amount of compensation. | 

The defendant, the owner of a building consisting 
of several floors had let it out to various tenants, In 
each floor there was a privy for theuse of the tenants 
of that floor. The occupant of one of the rooms while he 
was in the privy of lsis floor was killed by the collapse 
of a portion of the building. There wasevidence to 
show that the landlord was aware that the building 
was in need of speedy and urgent repairs. In a suit by 
the widow, children and mother of the deceaged for 
compensation underethe Fatal Accidents Act: 


Held, (1) that the deceased was at leastin the posi- 


tion ofa license& so far as the privy attached tohis floor 
was concerned; : . 

(2) that the landlord owed a duty to the deceased 
not to lay a trap for him in respect of the privies and 
that having failed to do so he was liable to make 
compensation to the plaintiffs under the Fatal 
Accidents Act. B LAKHMI CHAND v. KRATANBAI, 29 
Bom. L. R. 78; A. I. R. 1927 Bom. 115; 51 B. 274 
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Tramways Act (XI of 1886), £. 4. See ELECTRICITY 
& AoT, 1910, s. 12 396 


Transfer of Property Act (iV of 1882), s. 6 (d) 
—Donreyance of property in favour of sons for life 
with remainder over to their children—Transfer of 
life-interest, *validity of —Void transfer, not neces- 

© gizilyguniawful. , 

-An estate for life is property capable of being 
vansfgn@d, | Therefore, where a father conveyed cer- 

Ain immaveable property to his four sons in equal 

“shgres for their Ijves with remainder over to their 
children per stiepes and the document dil not con- 
*taixfon condition, forbidding mortgaging, charging 
or digpesing of tha life-interest, it cannot be said 
that the interest greatel in favour of the sons is res» 


e 

. . NK 
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Transfer of Property Act—contd: . ; é 


tricted interest within the meaning of s. 6 (d), Transfer ` 


of Property Act, and, therefore, inalienable.. 

Section 6 (d) of the Transfer of Property Act 
merely means that if a transfér is made in contraven- 
tion of the section it is of no effect. It does not 
forbid the transfer or render it ‘unlayful’. RAP. 
JosepHv. EB. H. JosEPH, 6 Bur. L. J. 45; A. I, R. 1927 
Rang. 157 i 625 


8. 36—-Apportionment—Rent and dividends 
of property—Accrual from day to day—Prinodple 
of equity. 

he general principle ‘of appoftionment is that 
all rents, annuities, dividends and other periodical 
payments in ths nature of income accrue from day to 
day.. O MOHAMMAD ASKHAR ULLAH Kuan v. MOBAMMAD 





ABDUL BASHIR KHAN | 91 
- S. 40. See REGISTRATION Act, 1908, ss. 17, 50 
ý 836 


——— $,43—Sale by Hindu father and minor 
sons of ancestral property—Suit by alienee for 
possession—Death of one minor son—Sale held not 
binding on other sons—Share of father passing to 
alienee, extent of—Hindu Law—Joint family—~ 
Alienation by father for purchase of better lands, 
binding nature of—Mere benefit, effect of. 

Where a Hindu father who had two minor song 
sold joint family property alleging, however, that it 
was purchased out of his self-earnings, and pending 
a suit by the alienee for possession, one of the minor 
sons died, and it was found that the alienation was 
not fora binding purpose: : 

Held, that s. 43, Transfer of Property Act was 
applicable and the alienee was entitled to possession 
of half and not one-third of the property. 

A sale of land by a Hindu father for the purpose 
of purchasing a better land more convenient for 
cultivation which benefits the family is binding upon 
the minor members. M MUTHUSWAMI PIĻLAI ~ 
Sanpana VELAN, A. I. R. 1927 Mad. 619; 53 M. L. J. aa 


—— 8, 50—Rent—Payment to stranger, when 
good defence—Bona fides, necessity of—Procedure 
where tenant is in doubt—0, P. Tenancy Act (I 
of 1920), 8. 68. . . 
In order that a person can take advantage of 6. 50 

of the Transfer of Property Act in claiming ẹxemps 

tion from payment over again of rent already pai 
by him to a person in possession he must prove that 
he acted in good faith. 

Ifa tenant is in doubt as to who his landlord is, 
provision is made in s. 68 of the C. P. Ten- 
ancy Actfor a deposit of the rent with the Tahsil- 
dar. N GAMBHIRYA KUNBI V. SAKHARAM, A. I. R. 1927 
Nag. 237 : 674 
———- 8, 52—-Lis pendens—Suit by Hindu wife 

against husband for mainienance—Alienation 

pending suit, whether affected by lis pendens— 

Wife's claim to maintenance, nature of—Charge, 

declaration of, when takes effect. 

When a wife brings a suit “against the husband 
for maintenance and asks for a charge on the pro- 
perty belonging to him she does not ask for any 
right directly ard specifigally in respect of the 
property and, therefore, an alienation by a husband 
during the pendency of such a suit against him by 
his wife is not affected by the doctrihę of lis pen- 


dens. , IN r: 
A right of maintenance of a Hindu we against 


her husband does not stand on the same footing as . 


3 3 . s 
< Vol. 101) l 
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s E 

< the right ofa widow to claim maintenance from her 
Husband's relaticns, being a matter of personal obliga- 
tign independent of the possession of any property, 

Any charge that is declared in favour of a wile 
. in a suit for maintenance against her husband takes 
affect only from the date of the decree and not from 
the date ofesuit. M  PARUCHURI PatTamMa 2. 
BURUGUTCHI SESHACHALAM Sarma, 52 M. L. J. 520; 
(1927) M. W. N. 314; A. L'R. 1927 Mad. 502 806 


-_—-s. 52—Lis pendens—Suit filed in Court 
without jurisdiction—Return for representation— 
Transfer after ceturn and before representation, 
validity of —‘Sutt’—‘Contentious proceeding’ — Active 
prosecution’.—‘Due  diligence’—Filing in wrong 
Court, whether want of diligence. 

In acase wherethe subject-matter of the suit is 
land and the valuation which the plaintiff puts on 
the land is disputed and where the proper valuation is 
after enquiry found to be beyond the pecuniary limits 
of the Court in which the plaint was presented, so that 
the plaint is returned for presentation in another 
Court, and where further, the plaint is so presented 
without undue delay, a transfer made in the interval 
between the return of the plaint and its presentation 
to the proper Court is a transfer whichis prohibited 
by s. 52 of the Transfer of Properly Act. 

A suit is stilla ‘suit’ for the purposes of s. 52 of 
the Transfer of Property Acteven though it is after- 
wards found that the Court in which it was instituted 
had no jurisdiction to try the same. At any. rate, it 
is a ‘contentious proceeding’ within the meaning of 
the said section. 

The criterion as to whether or not the doctrine of 
lis pendens applies seems to be whether or not the 
suit or proceeding was being prosecuted with due 
sat aa at the time when the alleged transfer was 
made. 

The mere fact that asuit relating to land was 
instituted ina Court which had no pecuniary juris- 
diction to try the same does not indicate any want of 
due diligence inasmuch as valuation of land is a 
matter of great difficulty and is largely a matter of 
opinion. R Ma Tuan v. Maun Ba Gyan, 5 R. 101; A. I. 
R. 1927 Rang. 145 797 
— ~—-— S, 53, See O.P. C., 1908, O.I, 2.8 375 


53°-Application of principles of the 

esectiqgnto Punjab—Iraudulent transfer, presumption 

of—Burden of proof—Alienation defeating subse- 
quent creditors, validity of. 

Tho principles of s.53 of the Transfer of Property 
Act are applicable to the Punjab. 

The burden of proving that a transfer is fraudulent 
lies on the party alleging it. But where a person suc- 
ceeds in proving (1) that at the time of the transfer 
he was a creditor of the transferor, (2) that the trans- 
fer was gratuitous. and (c) that his claim against the 
transferor has been defeated or delayed by the trans- 
feree, the Court is entitled to presume that the transfer 
has been made with intent to defeat or delay him as 
a creditor. å 

A voluntary transfer by a person who owes no debt 
gt the time in favour of his children for natural love 
and ` affection cannot be set aside merely because 
some years afterwards itis proved to hare the effect 
of defeating or delaying the subsequent creditors. 
L MUHAMMAD ISHAG v, MUHAMMAD Yusar, A. I. R. 1927 
Lah. 420; 8 leah. 544 172 
8. 5$—Claimant for past maintenance, whe- 
ther cre@itov— Decree, whether necessary to constitute 


——— — & 
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debt—Maintenance obligation, 

of—Transfer to defeat 

validity of. a SRS . 

A Hindu wife who has been deserted by he? mis- 
band and has'made a claim fo? past maintenance 
against him is a creditor within the meaning of s. 43, 
Transfer of Property Act, so that the husband is not 
entitled to alienate his property with*a view to defeat 
her claim to maintenance. 

It is not necessary that a decree- must be ga@scd 
by the Court in favour of the wife before the claim 
becomes a debt inasmuch as the liability of -the hus- 
band for such past maintenance isa legal liability 
and arises antecedent to the filing of ghe plaint, 
The mere fact that the husband's obligation ko main- 


, personal chawacicr 
claim for maintenance, 


‘tain his wife isa personal one does not prevent that 


obligation from becoming a debt. . 

It is not necessary that aelebt should be merged 
in a decree in order to attract the provisions of s, 
53. The existence of a debt is sufficient to bring a 
transaction within the meaning of that section., M 
MEENAKSHI AMMAL V. AMMANI AMMAL, À. IL R. 1997 
Mad. 657; 38 M. L, T. 369 610 


s. 53— Creditor's right to secure his interesis 

--Mere preference, effect of. 

A creditor is entitled to protect himself and over- 
reach the other creditors apart from insolvency law, 
M MANDAVILLI RAMANNA ~v. OFFICIAL Receiver 
GODAVARI 153 


$. 53—Transfer in anticipution of attach-. 
ment~-Preference of particular creditor—Transfer 
whether void—Intention of parties. : 
Where the purchaser as wellas the vendor intend 
to eflect a genuine sale, the transaction is not necese 
sarily voidable under the provisions of s.53 of the 
Transfer of Property Act, although its effect is to de- 
feat or delay a particular creditor or the remaining 
creditors in general. N HAZARIMAL NANURANM v. 
GANPATRAO YADORAO PANDE, A. I, R. 1927 Nag, 205 


227 


: — S. 53—Transfer to creditor~-Fraudulent 
preference—Absence of intention to defraud creditors 
—Validity of transfer. 

When one creditor obtains a préference for himself 
by taking a mortgage or sale, it maye operate to the 
prejudice of other creditors, but such a transaction 
is perfectly valid unless it is within 3 months from 
the date of adjudication. The primary object of the 
transaction being to protect the transferee and not 
to defeat other creditors, the transfer is not liable to 
be avoided. M MARWADI Sauna JAWAN NULL v. 
D. SRIPATHI Rao 568 


— 8$. 53, 128—Transfer by husband to wife 

in lieu of deferred dower—Gift or hiba-bil-ewaz— 
Wife, whether liable for husband's debts as 
universal donee—Liability of property transferred 
to attachment and sgle by credifsrs of husband, 

A deed sexecuted by a husband in favour of hig 
wife, under which he transfers to her absolute prc- 
prietary title in the whole of his imtnoveable pro- 
perty in part-payment of her deferred dower is.ret® 
a deed of gift but a deed of Aiba-bil-ewaz and th 
provisions of s. 128 of the Transfer of Prop@ty Act 
have no application to such a transfer," he seltle™ 
ment of dower debt due to a wifg isa legitimagect 
settlement, and where it is conducted inea prener > 
mannor, and there is nothing fo shgw that tha Wife * 
had any knowledge of the existance of n peeyloua: * 

an 
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promigsory note executed by her husband in favour 


of a third person, the property transferred is not 
Tiable fo attackmen@an@ sale in execution of a decree 


“ obtained on the basis of the promissory note. O 


RAM CHARAN v. ABIDA Beau, 4 O. W. N. 456; A. I R. 
1927 Oudh 176 690 


s. 59-*Attestation, of—Scribe, 
when atiesting witness. 

Tige escribe can be a competent attesting witness 
provided he has not confined his function to writing 
the deed or signing for an illiterate executant but 
has further authenticated the mark of the illiterate 
or the siggature of the literate executant. Where 
the execytant has made no mark or impression or 
signature, but the only signature for the executant 
is that pf the scribe, then the latter being executant 
cannot be attesting witmess also. Nor can the mere 
signature ofthe scribe at the end of a document be 
treated as attestation unless he actually and clearly 
signed as’ an attesting witness. 

The scribe ofa document who had seen it executed 
endorsed below the executant’s signature as fol- 
lows:—‘Written at the request of the parties by 
Ohatomal bond-writer;” 

Held, that the endorsement amounted to an attesta- 
tion by the scribe within the meaning of s. 59, Trans- 
fer of Property Act. S DHARAMDAS PREMCHAND V. 
RAMOOMAL, 19S. L, R. 322; A. I. R. 1927 Sind 118 715 


s. 59—Evidence Act (I of 1872), ss. 68 to 71 
* —Mortgage—Evecution and attestation, proof of—~ 

Objection, absence af, effect of. | 

The rule laid down in s. 59 of the Transfer of 
Property Act that a mortgage which secures a sum 
of more than Rs. 100 can be effected only by a re- 
gistered instrument signed by the mortgagor and 
attested by at least two witnesses, is arule of law 
and nota rule of evidence; and a bond is not a mort- 
gage unless it is thus attested. 

Phe mere fact that a document purporting to be a 
mortgage is allowed to go in at the trial without 
objection, cannot take the place of proof of execution 
and attestation which would establish that the docu- 
ment isa mortgage-deed within the meaning of s. 
59 of the Transfer "of Property Act. Pat BANWARI 
Prasan Sinan p. Brent Kurr, 8P.L.T.7; A I. R. 
1927 Pat, 131 277 


5. 59—Mortgage-deed—A ttestation, question 

can be raisedin appeal—Proof of 

handwriting of deceased attestors—Presumption of 
due attestgtion. 

In a* suit on a frortgage, an objection that the 
mortgage was not duly attested should not be allowed 
to ba taken for the first time in the Appellate Court, 

Where the handwriting of the attesting witnesses 
who are dead has been proved there is a presump- 
tion in the absence of rebutting evidence that they 
actually witnessed*the execution of the deed. M 
RAJA VENKATARAMAYYA V. KAMISETTI GATTAYYA, A. IR. 
1927 Mad. 662; 53 M. L. J. 216 498 


s $ 
ss. 60, 62—Redemption suit—Sub-mort- 
* @ageesrelicf against, whether can be granted— 
a Existence of unsettled accounts between mortgagee 
e gndestb-morigagee, effect of. 
.. In a redemption suit the mortgagor is entitled to 


meaning 





paoman 





aapnake not only the mortgagee but all the persons who 


a hats geriven thle from the mortgagee, as parties to 
ction and the Gourt is not debarred from grant- 
ing relibi to fhe mertepgor "against the persons who 
4 AG piers 7 . i 
. s é ‘~@ 
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s 
have derived title from the mortgagee even though, 


accounts have not been taken and equities settled , 


between the original and derivative mortgagees, NW 
VENKATARAMAN Jverv, RANGASWANI Cuetry, (1927) M. 
W. N. 418; A. I. R. 1927 Mad, 703 728 


ss. 67, 99—Usufructuary mertgage—Lease 

to mortgagor—Egquity of redemption hypothecated for 

. arrears of rent—Decree for rent—Sale of equity of 

redemption, whether illegal—Sale prior éo 1882, 
validity of —Equitable principles. S 


The terms of s. 99 of the Transfgr of Property Act 
are much wider than the equitable principle appli- 
cable to such cases and, therefore, the prohibition 
of the enactment cannot be applied in the very terms 
of the section to a sale which took place prior to 1882. 

Section 99 of the Transfer of Property Act 
does not prevent ausufructuary mortgagee who has 


leased the property back to the mortgagor and to, 


whom the equity of redemption is hypothecated 
for the arrears of rent, from selling the equity of 
redemption in enforcement of the charge for arrears 
of rent and purchasing the properties himself in 
Court-eucfion, inasmuch as the equity of redemption 
is not in such acase sold otherwise than by the 
institution ofa suit under s. 67 ofthe Act. AJaGaT 
SINGH v. Jat NARAIN, A. I. R. 1927 All. 482 877 


——— S. 74—-Mortgage—Puisne mortgagee paying 
up prior mortgage—Suit to recover amount paid 
from mortgagor personally—-Contract Act (IX of 
1872), s. 69-—Mortgagee’s right to abandon lie. 
The right of a puisne mortgagee who has paid up a 

prior mortgage to recover the amounts paid from the 

mortgagor personally under s. 69 of the Contract Act 
is not taken away by s. 74 of the Transfer of Pro- 


` perty Act. 


A mortgagee who abandons his lien under the 
mortgage may bring a simple suit for recovery of the 
money the payment of which created the lien in his 
favour. C DURGA HARAN CHANDRA V. AMBICA CHARAN 
ANDA, 45 O. L. J. 191; A. I. R.1927 Cal. 393; 5 0. 
424 30 


- 8. 82—Contribution—Sale of moiety of 
mortgaged property for discharging portion of debt 
—Purchaser of another portion of peoperty—Suit for 
contribution—Principles—‘Contract to the contrary," 
what constitutes. s E 


Where several properties are mortgaged to secure ' 


one debt, such properties are liable to contribute 
rateably, to the payment of that debt, only in the 
absence of a contract to the contrary. 

A sale. ofa portion of mortgaged property impos- 
ing a liability on the vendes to pay a particular 
portion only of the mortgage debt amounts to a 
contract to the contrary within the meaning of s. 82 
of the Transfer of Property Act as between the pur- 
chaser on the one hand and the mortgagor and his 
representatives on the other. M VEERABHADRA PILLAI 
v. KADAMBI RAMANJA IYENGAR 833 


——— ss. 89, 90. See Morfescn 15 


ss. 67, 99 


—~ $. 99—Civil Piıocefure Code (Aet V of 1668), 
0. XXI, r, 72—Purchase by morigagee of equity of 
redemption in execution of mreney-decree in 
contravention of s. 99, Transfer of Property Act 
and without permission to bid—Sale Nwgether roid 
or voidable--Period of limitation to set aside sale 





8.99. See TRANSFER or PROPERTY Act, 1882, 
-877 
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a 


. 


. 


VoL 101). a 


Trarmfer of Property Aċt—coneld. 


* —Limitotion Act (IX of 1908), s. 10, Sch. I, Arts. 
a 12 (@), 120, 148—Purchaser,, whether trustee. 

A sale in contravention of the provisions of s. 99 
of the Transfer of Property Act is voidable and not 
void and if the mortgagor fails to take any objection 
to the confirmation of the sale on the ground that it 
was contrary to s. 99 of the Transfer of Property Act 
and the sale is confirmed, the mortgagor or his 
transferee cannot successfully maintain a suit for 
redemption of the property without first getting the 


- pale set aside. 


Such a suit ought to be brought at the most within 
8 years from the date of sale. 

Even if the mortgagee is regarded as a trustee for 
the mortgagor, a suit on the basis of such trust is 
governed by Art. 120 and not bys. 10, Limitation 


ct, . y 
The effect of a decree-holder purchasing property in 


: execution of his decree without the permission of 


the Gourt under O. XXI, r. 72, Civil Procedure Code, 
is to render the sale voidable and not void, and 
consequently, a suit to set aside the sale must be 
brought within one. year from the confirmation of 
the sale under Art. 12A of Sch. I of the Limitation 


Act. M OHINNAKANNU PADAYACHI ~v. PaRaMASIVA 
MUDALIAR 89 
S. 108. See Torts 210 





s, 108 —Possession not delivered to lessee— 
Suit for recovery of salami—Limitation—Limitation 


-Act (IX of 1908), Sch. I, Arts. 62, 97, 116—Bihar 


~~ 
N 





viso has no operation in his case. 


and Orissa Public Demands Recovery Act (IV of 

1914), s. 43 Proviso (a)—Burden of proving that 
: oe comes within proviso and not within general 
° pute. 

An action for the breach of the duty of putting 
the lessee in possession which is declared by the 
express provision of the Legislature as contained in 
s. 108 of the Transfer of Property Act is regulated 
by, Art, 116 of the Limitation Act if the lease is in 
writing registered, the obligation being deemed to 
be embodied in the contract, and not by Art. 62 or 
97 of the Limitation Act. 

“Where the plaintiff claims the benefit of the general 
vale under s. 43 of the Bihar and Orissa Public De- 
mands Recovery Act, he need not, before making a 
case under the general rule, establish that the pro- 
1 It is for the 
defendant to establish that the general rule has no 
application but that the proviso applies. Pat Nasin 
ÜHANDRA GANGULI v. MUNSHI MANDER, A. I. R. 1927 
Pat, 248; 8 P. L. T. 590 707 
mama S. 123—Gift—Gift of landon condition— 

Gift deed unregistered—Non-fulfilment of condition 

~Donor's right to recover. 

A gift of land was made without a registered deed 
on the condition that the donee should pay the donor 
an annual allowance. On the failureof the donee to 
pay the annual allowance, the donor sued to recover 


_ the land from the donee; 


Held, that since the gift was not made by a re- 
gistered instrumen@the donor was still the owner of 


‘the property and was, therefore, entitled to recover 


. 


possession of it, R Ma E Yin v. U Suwe N1, 6 Bur. L. 





a. 31 : ; 590 
8.128. See TRANSFER op PROPERTY ACT, 188z, 
ss. 53, 128 690 


Trespass; -Encroachment by adjacent colliery owner 
—Trespags inadvertent but not frauduleni—Suit for 
dimages “and injunction—Limitation— Limitation 


: Aot (LX of 1008), p. 18, Sch, F, Arts, 89, 49, 96— 
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Trespass—concld. 


Fraud, absence of—Lztension of time on grounds 
of equity, legality of-—Cause of action for damages, 
nature of —Time of extrastiomof aal—Burden of 
proof—Costs of barrier, 
personalis moritur cum persona —Legal Representa- 
tives’ Swite Act (XII of 1855}, applicability ef- 
Damages for trespass to mines, measure of. a 
The plaintiff and defendants were lessees of adja- 
cent collieries. The defendants had inadvertently, 
owing to want of reasonable care, but not fravdMently 
trespassed upon the coal mines of the plaintiff. The 
plaintiff sued for damages for the coal taken by the 
defendants,’ costs of a barrier and a permanent in- 
junction restrainingthe defendants from#@verstepping 
the boundary. The trespass commencede sometime 
after the middle of the year 1904 and ended in 1915 
but came to the ‘knowledge of the plaintifis‘only in 
1919. The suit was filed in 1919: 

Held, (4) that as for the relief by way of injunction 
there was no special period of limitation fixed‘ for it 
in the Limitation Act and the claim was within time 
if there was a cause of action; 

(ii) that the ‘burden of proving’ when the coal was 
extracted was on the defendants; 

(iii) ‘that as regards the claim for damages for the 
coal taken, Art. 96 of the Limitation Act was not 
applicable inasmuch as it is limited in its application 
to cases of mistake committed‘in transactions arising 
in the course of relations which are more or less 


‘contractual in character and could not in any event 


be applied to a case where there was no mistake on 
the part of the plaintiff; 


when elaimable-—Actio - 


(iv) that Art. 48 was also not applicable to the relief - 


for damages inasmuch as ‘conversion’ therein referred 
to means dishonest conversion eyusdem generis with the 
words- that precede it, and the article presupposes the 
existence of property in the possession’ of some per- 
gon; 

(v) that the claim for damages was very much like 
aclaim for damages for crops tut and carried away 
by the plaintiff to which Art. 39 or 49 is applicable 
and three years having expired from the last act of 
trespass, the claim was barred by limitation; 

(vt) that as regards the claim for costs of barrier, 
it was equally barred if it was to be regarded as a 
claim for damages for trespass; 

(vii) that so far as the claim for dimages was con- 
cerned Act XII of 1855 did not apply as the estate of 
the defendants’ predecessors who had actually com- 
mitted the tort, must be presumed to have been bene 
fited by the wrong and the cause of action, therefore, 
survived against the defendan{s; 


(viii) that, as there was negligence on” the part - 


of the defendants, though they acted honestly, the 
severer rule as regards the assessment of damages in 
such cases should be applied, and the plaintiff should 
be awarded, if their claim was not barred, the market 
value of the coal at the pit’s mouth less only the cost 
of bringjng the coal to bank ‘and not the cost of 
hewing, such value to be calculated at the timg when 
the coal was cut and reduced to possession; 

(iz) that damages in the shape oi interest may be 
awarded in an action for trespass and ihg plgigtisis 
were entitled to interest on the amount of damages 
from the beginning of 19164 at 6 percent, per, annul, 
if they were entitled to a decree for dahaages. :. 

A Cougt cannot import considemtions of equity dn 


the application of sucha Qatute ms tle Staésuie SP 


LÉ, 


Limitation. Q PANNA LAL GHOSE V ÅDJAI Ooan Us, ea 


31 0, W, N. 82) A. L RO 117 se, 
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Trust—Majority of trustees, powers of—Number of 
trustees, calculation of—Fractions, whether can be 
excluded. 4 
The rule that lẹw dæs net care for fractions cannot 

be appli&d in the calenjation of the number of trustees 

neceasary for passing a valid resolution under the 
ruleseof a trust préscribing that a certain proportion 
of the trustees shall be necessary for the purpose. 

Where the proportion fixed when worked out requires 

24 trustees, a resolution passed by two alone will not 

be val&ls 
A majority clause in a deed of trust does not em- 

power a majority to hold a hole in the corner meet- 
ing without notice to their co-trustees and to treat 
the latter as fi they were non-existent. B LAKHMIDAS 

& Co. v. Doran Tata, 29 Bom. L. R. 19; 51 B. 247; A. 

I. R. 1927 Bom, 195 229 


Under-proprietary rights—Eniry in Revenue 
Papers, value of—Decision of Settlement Court 
negativing existence of such rights—Subsequent 
entries, effect of. 

Although acknowledgments and entries in Revenue 
Papers may be very valuable evidence of the existence 
of under-proprietary rights when the existence of 
those rights has not been previously negatived by a 
competent Court, yet, where the existence of the 
rights has been negatived by a decision of the 
Settlement Court, no subsequent acknowledgments or 
entries can create such rights. O Sucsaat HAIDER v. 
ALI AKBAR, A, I. R. 1927 Oudh 239 701 


Under-proprietor— Settlement Court decree declaring 
thekadari rights only —Recognition as under-proprie- 
tors for more than 12 years—Acquisition of under- 
proprietary rights, 

Even where persons did not originally obtain mora 
than thekadari rights, if they had been recognised as 
under-proprietors for more than 12 years, itis not 
open to the Courts to refuse them recognition as 
under-proprietors, © Gaya Bux SINGH v. Hiuart 
BAHADUR SINGH . 566 


U. P. Land Revenue Act (Ill of 1901), s. 86. See 
U. P. Locau Rares Acr, 1914 832 
870 


S. 111. See PARTITION 
———— 88. 111,112, 114, See Aara TENANGY Act, 
1901, ss. 164, 199 (3) 501 
= 8.138. See PARTITION 870 
S 144——Lambardar— Under-proprietor, 
whether lambardar—Right of wnder-proprietor to 

pọ jambardari dues. g 
An under-proprietor who represents all the under- 
proprietors in an under-proprietary mahal is not a 
. Lambardar within the meaning of s. 144 of the. Land 
Revenue Act and is hot entitled to receive any 
lambardari dues.  Suzorasa v. Lau BAHADUR, 1 








Luck. Cas. 41; A. IR. 1927 Oudh 226 867 
————- ss, 149, 233 (m). See CO-OPERATIVE 
Socterizs Act, 1912, s. 42 (4) (a) 626 


U. P. Local Rates Act (| Qf 1914)—Right of 
superior proprietor to local rates from ufder-pro- 
prietor—U. P. Land Revenue Act (ITI of 1901), s. 
86, applicability of. , 
eA, supeyior proprietor is entitled to the local rates 

under the provisions of the U P. Local Rates Act of 

IM from the under-proprijetors. 

Whe provi8ions of s. 86°of the U, P. Land Revenue 

Agt ‘are not spplicable to local rates but only to 

maba O Tatu Baksi Suoxun v. Uma RAMA? PuRrTAB 

Banu Sinan, A. T, R, 1927 Oudh 225 832 

4, P. Motor VenTgjes Rules, r. 22, See Moror 
Vewttiis Ace, 1914" 4 668 
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"os, + per 


U.P. Munlolpalities Act (il of 1Bi6), s. 2679(1) 
(a)—Suit for injunction «to restrain Municipality s 


from demolishing latrine—Jurisdiction of. Civil, 


Court--Jurisdiction and defence, distinction between. a 


A Civil Court has jurisdiction to entertain a suit 
for a perpetual injunction, restraining a Municipal-- 
ity from demolishing a latrine. ‘= 

The question of the jurisdiction of the Civil Oourt 
to entertain a suit against a Municipality is different 
from the question whether there isa valid defence 
to the suit. à 

The powers conferred on a Municipal Board by 
s. 267 (1) (a) of the U. P. Municipali¢ies Act of 1916 
are very wide. The Legislature, in its discretion, 
has vested the Board with absolute power to direct 
the closing or the removal of any latrine, etc., with- 
out assigning any reason for such direction, and no 
Court can callinto question the propriety of an order 
passed by the board under that section. A 
MUNICIPAL Board, FEROZABAD v. Buona Nata, A. IL R. 
1927 All. 432 446 


Valuation of sult—Acquiescence in valuation— 
Estoppel—Civil Procedure Code (Act V of 1908), 0. 
XLV, +. 6. 


A suit relating to land was valued by the plaintiff 
at Rs. 872 and instituted in the Munsif’s Court. On 
the defendant's objection to the valuation, an enquiry 
was made, the valuation was found to be above 
Rs. 2,737, and the plaint was. ordered to be returned 
to be presented to the Subordinate Judge:- The de- 
fendant still objected but did not press his objec- 
tion and the valuation fixed by the Munsif was. up- 
held. The suit was decreed and the defendant ap- 
pealed to the District Court adopting the valuation 


‘fixed by the Munsif. The appeal was allowed. The, 


plaintiff preferred a second appeal to the High Court 
and the decree ofthe trial Court was restored. The 
defendant applied for leave to appeal to the Privy 
Council alleging that the valuation of the suit was 
really over Ra. 10.000, and praying for an enquiry 
into the same under O. XLV, r. 5, Civil Procedure 
Code: i 

Held, that the defendant, having finally accepted 
the valuation of the Munsif and appealed to the Dis- 
trict Oourt on the basis of such valuation could not 
be allowed to turn round and say that*the value was 
above Rs. 10,000. C RAMESHWAR KHEMKA v. SIDpEsH- , 
war Guose, 45 O. L. J. 225; A. IR, 1927 Oal. 41 s5 


Vendor and purchaser—Agreement not toinsist on 
sale if money is re-paid, whether agreement to re-sell 
—Transaction, whether mortgage by conditional sale. 
An oral agreement by a purchaser that he will not 

act on his sale-deed and get it registered for a 

certain period, and that if within that period 

the money is repaid he will not insist on his pur- ` 
chase is not really an agreement to re-sell and does not 
make the transaction a mortgage by conditional sale. 

R Ma Tog v. Maune COHRIK Lon, 6 Bur. L. J. 20; A. T. 

R. 1927 Rang. 132 e 204 


Covenant for title and enjoyment—Breach—- 
Damages. See Contract Act, 1872, s. 73 704 
Sale of land with wight to recover rent—# 
Indemnity clause against defects of title, whether 
guarantees payment of rentby tenanty 
The usual indemnity clause against defeets of title 
in a deed of sale relating to immoveable pip ty with | 
theright to recover current rent guarantees Title but 
not payment of rent by the tenants in possession, an 





e 
| VoL 101} e ys. Y 
: Vendy and puroflaser—contd, 


the purchastr's remedy ifthe tenants failto pay the 
Yent is against them and not against the vendor. R 
A. L. K. P. V. OHETTYAR v. Mauno Tart Su, 6 Bur. L. J. 
"i A.I R. 1927 Rang. 134 320 


—Suit fomepecific performance —Barnest money, 

forfeiture of, when justified. 

if a purchaser repudiates the contract, he has no 
right tos recover the ‘deposit or earnest money. 
Althgugh in all cases where the Court refuses 
- specific performance, the vendor is not necessarily 
entitled to retain “the deposit, yet, where there are 
acts on the part of the purchaser which not only 
amount to delay sufficient to deprive him of the 
aquitable remedy of specific performance, but which 
would make his conduct amount toa repudiation of 
the contract, the vendor is entitled to retain it. S 
TALEHBAI v. BULCHAND HOTCHAND, A. I. R. 1927 Sind. 
205 841 


>=—— Vendor's duty to show good title—Notice by 
purchaser to remedy defects—Rescission of contracts 
—Non-mutuality—Agreement for sale with payment 
of earnest-money, whether compulsorily registrable 
Registration Act (XVI of 1908)8s. 17—Contracts 
by correspondence, construction of. 


In agreement for sale of land it is the duty of the 
vendor to make out his title and not for the purchaser 
to do so. Where the vendors are trustees under a 

——deed—of_ trust. it is essential for them to show not 
only that they had the power to sell but also that 
they had validly complied with the restrictions- on 
their power of sale under the trust deed, 

Even where a vendor has under the contract an 
express power of rescission ifrequisitions are made 
which he is unwilling to comply with, yet that power 
aces not enable him to override reasonable requisi- 
tions. 

A party to an egreement for sale is entitled to object 
to any clause being inserted in the sale-deed which 
is not covered by the existing contract between the 
parties or implied under s. 55 of the Transfer of 
Property Act. i 

Where a seller without showing a good title insists 
on the purchaser taking a title which is bad, the pur- 
chaser is entitlet to treat the seller's conduct as a 
repudiation of the contract and to treat the contract 
as atan end. : 

Afand when a purchaser discovers that there is a 
want~of mutuality between him and the vendor, he 
can then and there repudiate the contract. But if he 
does not do so, then it is not open to him at any 
time thereafter to repudiate without giving a reason- 
able notice. He must at least give a reasonable notice 
to his vendor to remove the defect in question. 

_A notice to remedy the defects in the vendor's 
title making time of the essence is unnecessary where 
the vendor definitely declines to perform his contract. 
A similar rule applies to a case of non-mutuality also 
where a notice reasonable in point of time has been 
given. ° 

. A contract for sale of land is ‘protected from regis- 
tration by the exemption in s. 17 (2) (v) of the Regis- 
tratjon Act inasmuch as it does not ‘itself’ create any 
right to land but merely creates a right to obtain a 
document which will create such a right. 

The ruling of the Privy Council in Dayal Singh v. 
Indar Singh (1fis not applicable where the agreement 

~ sued upon @loes not acknowledge the receipt of any 


PN money, 
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Vendor and purohaser—coneld, 2 

In considering a contract contained in correspondence 
the whole correspondence must be @ooked into; if, how 
ever, some of the letters show % complete contract, 
further negotiations between the parties cannot with- 
out the consent of both, get rid of the contract already- 
arrived at. : : 

Per Kemp, J.— There is great difficulty in recon- 
ciling the decision in Dayal Singh's case (1) with 
the earlier rulings of the Privy Council on the*pSint, 
B LAKHAMIDAS & Co. v, Doran Tata, 29 Bom. H.R. 19; 
51 B. 247; A. I. R. 1927 Bom 193 " * 929 


Wager—Misappropriation of stake—Cringnal liabil- 
ity. See PENAL Cops, 1860, ss. 405, 406 890 
Wajib-ul-arz. See Evrpenoe Act, 1872, s. 33 820 
— , evidentiary value of. See PRE-EMPTION 368 
Wardha District, vièlage Akhar—Cowdung, 
ownership of —Exclusive right of owner of site of 

Akhar. 

The owner ofa patti in village Nimgaon in the Dis- 
trict of Wardha is under the terms of the wajib-ul- 
arz the exclusive owner of the cowdung deposited 
by village cattle on land included in that patti 
which is set apart for standing the village cattle. 
The owner of another patti in the same village is not 
entitled to claim a share in it. NJacprorso vy, MAHA- 
DEO 700 


Watercourse—Artificial channel--Natural right of 
adjacent owners to use of water--Presumption— 
Long non-user, effect of. 

There is a presumption that a person through 
whose land an artificial watercourse flows is entitl- 
ed to use the water passing through the channel, and. 
the mere fact that he has not used the water for a 
long time is not necessarily fatal to his right to use 
the water. B Yesu SAKHARAM PUJARI v. DADU Nana 
Savant BHOSALE, 29 Bom. L. R. 291; 51 B. 248; A.L R. 
1927 Bom. 251 s 330 


. 
Will—Construction. See Hinon Law~ Winn 82 
Genwineness—Burden of proof. 

Those who propound a Will must show that the 
Will of which Probate is sought isthe Will of the 
testator, and that the testator ,was a person of 
testamentary capacity. In ordinary cases, if there is 
no suggestion to the contrary any manewho is shown 
to have executed a Will in ordinary form will be 
presumed to have testamentary capacity, but the 
moment the capacity is called in question then at 
once the onus lies on those propounding the Will to 
affirm positively the testamentary capacify. Mo re- 
over, ifa Willis only proved injtommon and fiot in 
solemn form, the same rul» applies even though the 
action is to attack a Probate which has been granted 
long ago. PO Wintian RORING v. NATIONAL Trust 
Co. Lro., A. I. R.1927 P. O. 66; 4 O. W.N. 463 903 


Genuineness—Burden of , proof—Suspicion 
where party propounding is: beneficiary—Finding 
based on® misconception of law—Second appeal 
—Interference. 3 
Where the genuineness ofa Will is disputed the 

onus probandi- lies in every case upon the paréy præ 9 
pounding it; he must satisfy the conscience of the 
Court that the instrament so «propounded ig the last 
Will of a free and capable testator. Further, if a” 





party writes or prepares a Will, undewwhich he takas a 
a benefit, thêt is a circumstance that,fught*generdlly p 
to excite the suspicion of the Courtpand callsSupon ° 


it to be vigilant ‘and jealbus ip e§amining fife,evi-- 
gence in support of the instrument, in favdur' of which 


o 


c> 


988° 
Will—coneld. 


it ought not to pronounce unless the suspicion is 
removed, and is @udi¢ially satisfied that the paper 


` propounded does express the true Will of the deceas- 


ed. 

< Phe finding that a Will is genuine which is arrived 
at without advegtence to the principles of law above- 
mentioned is liable to be set aside in second appeal. 
B Rgngavva HANMAPPA BIDRI v. SHESHAPPA BIDRI, 29 
Bom. Ê. R. 327; 51 B. 258; A. I. R.1927 Bom. 228 416 


————«Propounder benefited—Genuineness 
disposing mind of testator—Burden of proof. 
- Where a%person propounding a Willis entitled to 
large begefit under it the Courts will demand very 
strict and clear proof as to the genuineness of the 
Will and the disposing mind of the testator. M EMI 
Soorauma V. YARABATI VARAHALU, A. I, R. 1927 Mad. 


and 
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WORDS AND PHRASES:— 
Aurat madkhula. See HINDU Law 850 


Holding. See Bencan Munioreat Aor, 1884, ss. 6 (3), 
363 755 
Imported. See PUNJAB Excise Acr, 1914, s. 61 (D 


(a) 59 
Jurisdiction. See LIMITATION Act, 1908, s. 12 Ga 


Kaimi, See BexeaL Tenanoy Act, 1885, s. 50, 102 
h 115 45 
Mineral. 
REGULATION, 1872, ss. 5, 10 712 
Mutual dealings. See O. P. O., 1908, O. YUIK 6 


, 62 
Police Officer. See yipunce Act, 1872, s. arr 


See SontHaL PERGANNAS SETTLEMENT 


: Reside, , See Divorce Act, 1869, s. 3 388 
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_the work of replacing was actually being- done. 
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Workmen's Compensation ME (VIIT of 1023). $ 
s. 3—'In the course of employment —Death, while + 


performing work not contracted for but. reasonable , +. 


and incidental—Compensation. e 
lf a workman is injured whilst doing his work eal 
which, although not strictly the work required of . .° 


him by the terms of his contract, is yet such as'a 
reasonable employer, had he been present, would 
reasonably be expected to acquiesce in the workman 


performing in the special ‘circumstances, although. — i 


strictly not an emergency, and if such work is for 
the employer's benefit, and such as the workman is 
competent to perform, t. the workman in such a. 
case is not outside the Wope or @phere of.his em- 
ployment, and is within the protection of -the 
Workmen's Compensation Act. ef : 


In order to pretect the cloth that was being manu: . 


factured in a weaving factory from dust while the 
process of replacing the corrugated iron sheets of 
the roof was being carried on, a temporary. hessian 
cover was put over that portion of the shed where 
A 
jobber who was paid by piece work in the factory, 
having discovered want of light tried to cut a portion 
of the hessian cover to admit more light. A portion 
of the cover got entangled in the belt and in trying 
to-remove it the jobber himself got entangled and 
was killed. In a suit by the wife of the deceased 
under the Workmen's Compensation Act: 


Held, that the act of the workman in spel 1 


the cloth was reasonablenecessary and incidenta 
to the work entrusted to him, that ti-was, done in 
the performance of his duty and in the course of his 
employment; and that the employer was bound to 
pay compensation under the Workmen's Compensation 
Act. B AHMEDABAD CorTron SPINNING & MANU- 
FACTURING Co. Lip. v, Bat BUDHIAN RasaRam, 29 wis 
55 


L. R. 349; A. I. R. 1927 Bom, 223 


